Do V& Phi Hung Cuu’ H's_'Pe__t;_"rus' Ky (67-74) t&ng Huynt ChieavE

L]

5T el SR

PP, TR

P T A

VTR D ST e g

-

TRUONG QUOC-GIA HANH - CHANH

LUAN - VAN 78T - NGHIEP

VAN-BPE BAO HIEN
TAI VIET - ONG - HOA

THU-VIENQUOC GiA
VIET NOM

Gido Su Huéng-Dén :
HOANG- XUAN- HAO
Tién-§T Céng-Phap
Nghj-57, Chi-Tich
Uy-Ban T.P.B.C, Thugng-Nghi-Vién

_ Sinh-Vién Bé-Trinh :
THU VIEN KHOA HOC TENG HOP VAN - THE - ViNH

| LI_VHC 1177 Ban Béc-Sy Khéa XIX

1971-1974 | i



 TRUONG QUOC-GIA HANH-CHANH

khong tan-thanh cang_khang phén doi nhung é-
kidn phat-bisu trong luan-vin, Nbhimg y-kién

aé  do téc-gia hoan-toan chiu tréch-nhiém.

KHAN VA CHAP-THUAN:
Saigon, ngay fhéng nim 1,974

Giao-Su Huéng—ngn,

Gs. HOANG-XUAN-HAOG



Do V& Phi Hung Cuu HS Petrus Ky (67-74) ting Huynh Chiéu P&ng chii Kho Sach Xua Quan Ven budng

;-' - 441 -

-
L]

THANH KINH TRI /iN:

Gs., HOANG-XUAN~HAD

Tien-si cong-Phap

pE TAN TINH HUGNG-DAN Tic-GIA

HOAN - THANH LUAN - VAN NAY.



.-..':-_'b i

- iv =

L 4

CHAN-THRNH CAM T4 QUY BAN :

- NGUYEN-VEN-DE, )
- Toa Hanh-Chanh Sa-Dec

- NGUYEN-VEN-BACH,
Bo Noi-~Vu

- NGUYEN 'I‘AN-THUI,
Tong Nha Thue-Vu

- LAT- VAN-THANH,
Ty Ngan-Kho Kien-Fhong

- NGUYBN-< XUAN—THU,
Ban Boc-Su 19

- HUYNH- NGOC-MINH,
Ban Doc—Su 19

da t{ch-cgc hE-tr? vét—chat
cing nhu tinh-than cho viec
thuc ~ higén luan - Vvén nay .



Do V& Phi Hung Cuu HS Petrus Ky (67-74) ting Huynh Chiéu P&ng chu Kho Sach Xua Quan Ven budng

' MUC-LUC

Trang:
Dan_nhag | 1
ﬂﬁﬁ THU NHUT : TRINH BAY CRC GIAI PHAP
BAO HIEN DU LIWU TRONG HAl BAN HIEN
PHAP DL NHFT va DE NHI CONG HOA
Dan nhgp Phan Thu Nhat 7
Chuong : GIAI PHAP BAO HIEN DU LIEU
TRONG HIGN-PHAP NGAY 26-10- 1956 9
Tiét I: Co-Quan Bao Hien 10
Bbgn Al Nhiem—Vu va Tham-Quyen 10
® Do?n B: To Chuc va Dlen—Hanh 12
. poan C: Quy- -Ché Tham- Phan _ 1h
Tigt IT: Thu-Tuc Bao Hién 20
Doan A: Thu tuc TG~ -tung Kiem hien 20
- Daan B: Thu-Tuc Bleu Th1 Y K1en ve
e—Nghi Sua Doi HiénlPhap L
Ket-Lugn Chuong I 25
Chuong 11 : Glal-Phap Bao Hién DU LI@U
TRONG HIFN-PHAP NGAY 1-4-1967 26
Tiat I : Co-Quan Bao Hien 27
boan A: Nhiem-Vu va Tham Quyen 27
Doan B: To- Chuc 'U‘a pieu Hanh 33
Doan C: Quy- —-Che Tham-Phan 38
Tidt II : Thu-Tuc Béo Hien 42
Doan A: Thu-Tuc To—Tung Kiem Hian h2
. Doan B3 Thu-Tgc G;ai-Thich Hlen—
. ‘Phap va Giai-Tan Chanh-Bang 48
-
Két-Luén Chuong II 52



o *~ P

- vi -
Két-Luén Phan Thi Nhut

NHY NHAN XET CAC GIAI PHAP
BAC HIEN DUGT HAI CHE DO

Dan Nhgp Phan Thu Hai

Chuong H NHUNG BIDM TUONG DONG va bT
BIET GI0A HAT GIAI PHAP

Tiét T : Nhing Pidm Tuong bong

Doan A: Ve Co-Quan Bao Hién

DOgn B: Ve ThuuTgc Baoc Hien
Tiét_II: Nhimg Diém Di Bigt

Doan A: Je CG-Quan Bao Hlen

Doan B: Ve Thu-Tuc Bao Hien

Ti § ITT: G1a1 Thlch va Uu Khuyet
DPiem caa Hai Giai- Phap

Doan A: Nguvén-Nhén Xuat Hign'
cua Hati G1a1 Phap

DOan B- Tu Khuvet piam cua Hat
Gial-Phap

Ket-Luan Chuong I

Chuong_JI : AN LE BAO HIEN va THUC TAT
CHANH TRI )
Tiét I : An Lé Bao Hién

Boan A: Luoc Khao ve cac An—Lé
Bao Hlen

Doan B: Anh Huang cua eac An- Le
Bao Hlen-

Tiét II : Thuc Tai Chénh-Tr§

Doan A: Nhimg Yeu TD cua Thue Tai
Chanh Tri Dua Den Su Bat Bong

cua Vien Béo Hien

Trang:

52

54

55
55

55
63

66
66
71
72

72
76

o0

81

81

82
92
96

96

Doan B: Nhiung ?eu-to Thyc~Tai Chanh Tri

‘Thae Day Hoat - Bong cla T.C.P. V.

Két-Luan Chuong II
Két-Luan Phan Thu Nhi

-ISng Két

o8
100
160

102



Do V& Phi Hung Cuu HS Petrus Ky (67-74) t&ng Huynh Chiéu Pi&ng chu Kho Sach Xua Quan Ven Dbudng

-

. . ' THU- v ﬁU‘}C-GIA

DAN DNITAP

I, D&T VAN»DE.

Trong nen dan—chu phap-tri ngay pay, Hienaphap 1a
vénmkiep d*t nen m ong cén- ban cho viec to-chuc guong
mﬂY duﬂc-gla va the hign ly tuong chanh—tri cua mgt d?n—
+0c. Cho ngn, H ién-phap thTﬂng duoc thipt—lap duci hinh
thire mot batl ¢in long-trong va le tat—nhien phai duoc co
quan lap phap tou~t:ong khl lam 1udt va ,Co-quan hanh—
phgp ton—trong khi 1ay oac quyet dlnh hanh—chanh Ngl
kKhac di, mot van- kl?n lap—P ap hay mot quyet—dinh hanh-
chanh v1—pham Hl&n-phap phai bi che-tai - ma hinh- yhuc
thong thuong ia su tieu . hny hay su dinh~chl thi-hanh.

%; Vl vay,,mot van-de duoc dét ra tai cac quoc-gia
_ dan-chu la phai _trao cho al nh1em—vu klc@ soat hup hipn
* tinh cac VAnNn- klen lap-phap va hop pha tinh hay hap hlen
-t{nh cac quyet dlnh *hanh-chanh cung kiem soat nhu' thé
ndO ? .

_Aua qua trlnh 11ch-qu ctta hoat-dong bao hign, nguol
ta thay co hail giai»phap tung duoc cac quoc gia ap-dung
sau day H

- Bao hién bﬁng mot cc-quan dan cu, chﬁng han nh
mot +roqg hai Vlen Quoc—Hoi G1a1 phap nay d&t néng khia
nh chanh tri md nhe ve chuyen-mon,hcot sao'de co-gquan
klem—soat co du tu-cth thi-hanh guyen han cua minh d?l
vci mot co-quan dan cu xhac { titc Lap- phap va Hanh phap )
Thludu; Vai- tro cla Thuong Nghi—Vien trong ban Hién- phap

nédm thu 3 thod Dai Cachnbang va Hien Phap nam 1.852 cua
Phap. .

- Bao hien bﬁng mot co-quan tai- phan, ch&ng hgn
nhu mot toa!an thuang ( tai Hoa—uy ) hodc mot toa-an dédc
tham [ tai Ao, Y, Phap, Tay- Buc. coa) hogc dung ngay
dlnh chd Toi Cag Fhap-Vlen de trao cho no tham-quven
chuyen-doc ve bao hien ( tai Syrie, Ecuador, Thuy- si,
Lién-Higp Nam-Phi, ...): Glai-phap nay ait ning ‘khia-

- Hgogi trY Hlbﬂ*'ﬂﬁp tuc~1% cila Anh-qube va hinh-th'e
* Jidn-phfp thhnh vin ohu~tinh ( nhw fi8n-phap Y 1343,
o _ Hidn-phdp Tan-TAy-Lan agay nay ).

_1-
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canh hleu Qua cua cong-viac va rat th{nh-hap voi ban chat
cla nhiem-vu klém hien.

,Co-quan baa h1en!co the chuyen theo doi hoat dong
cua cac cir-guan laﬂ-phap va hanh~ph ) de kip thcl cﬁan
dung ngay cacg vén—kien bat hou hlen, the—thuc nax co %}nh
cach tien kiam, &ucc apadung tal mhuy-Dlen, Ba-Tay, Fhap,.-

Co-guan bao hién co-the chi duwc quyer kiem-snat
hop hien tlnh cac van-= klen khi su bat hop hlen cta cac
v&n klen dc duoc ngu 1en sau mot thcl—glan ap-dung, the—
thuc nwy oo tanh-cach hau klom, hlen duoc dong aao cac
quoc—gla ap ~dung. -

, Thp fhuc hau kiem co-the thuc—hlen béng nai phuong
cach: cha ‘nh-to hnﬁc khuac-bzen. vol phvwng:cach chanh-to,
moi ngu01 c01m—dan deu co quycn truc—tiop neu tlnh- ach
bat hop hlcn,cua’mot van-klnn ra tguoc CO-aitian bao hlen
de xin xet xu. Voi phuong~01rh khucc—h*ﬂn _nﬁl tung nhan
trong mct vu klont@umlphap dinh deu co quyen xin co=guan
bao hlen phan quyet tlnh—cach hop hlen cua mot Vud—klen
ma toa un duong-tung dem ra ap dung bat 101 aci voi y.

nhimea ’
Cac Flal—phap trén ,duoc xem niiy lq/mouuhuc bao h%en.
V1 Vay, tim hleu glaifphap bao hidn cun not uGPugia tuce
1a tlm hlcu Py hai khia-canh: co-guan bﬂﬂ hign A thL-
§uc bao hien, n01 khac dl, la tim hieu me-thuc bao hlcn
ap—dung tal quoc-gla do.

IT.~ GIOT-THIBU PE-TAY.-

Ao~ Do-tai khao-sat.-

Tri “1mt—hgm ”onr-UOﬂ baL hlen ]a '1t nguy - ﬂ—tac

51nr —heat ~ehu fuome oL Mo = Chlnh tlnh cach; noi-
mh dé dn ei ,ouen Bu gl tam cin ngucl v1et. bo do, de-
tai ng11cn ~cuu cua ]uﬂ'«- M nay so la: ' VAN B BAO HIG

TAL VIET-1TA POWu HO& v De—t11 bac g)m nhimg giai- ph,p

bao hien da va dang dMﬂwiaEhdung tai Viet =MNam.

el 7 A F LN ’ .
¥,.,- Tong-cualt ve cac glal—phap bao hién tai Vlgi—
-‘\1ﬂm."‘ : '

Céc glal-phap bao hion fa Vlot Mam duoc du lieun
trong_ hai bﬂn Ylen—phnp 1gn phap qgay 26 i0-1.056 thlet
lap ﬂen Uﬂ Frart Cong-uoa va llien-phap ngay 1-4-1.967 thict
lgp nen De Ithi Ccng—ﬂoa.

”rong ohe do ﬂe Nhut Cong-voa, Tn-Phap khOng quoc
coi 1a mot quyen ngang hang voi lag phap va "anhwphap
Nhlen-vu bao hien duoc trao cho Vien Rao Hien, do dieu 88
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Hlen—phaf 1956 du-lleu va Luat s6 C07/6C ng ¥ 25-12-1860
an—dlnh su to-chuc vw dieu-hanh Nhiem-vu paychuyen ve

F +
klem-soat sU h?p hien cua cac dao luat gﬁc 1uat va quy-
tac hanh—chanh cung tham-gia Y-klen ve cac dc—nghl tu-
ehinh hidn-phap dp Qudc-hoi goi dén. Dge-bict Vign Bao
Hien khong co quyen glal-th{Ch %ien phap. mot tham quyen
thudng duoc trao cho cac ca-cuan bao hiegn.

Tuy nhlen, Vlen Bao Vlor ch1 duoc dung len de 11m
canh ma khong thue su hoat- dong vi cho den khi Hien~- phap
1956’het hleu—luc, Vlen Bao flien da khong xay-dung duoe
mot an-Ie nao.

gang cha- do )a Mhi Cong-Hoa, Tu-phap nai dunc c0ng

nhan la de tam uyen, dung dau boi m01 Cao Phap«V1en, do
dieu B0 Wién-phap 19647 du lieu va Luat s6 007/68 ngay
3-$-1565 quy-ainh sy tOhchuF va dleu—hanh T01—Cgo Phgp-
Vlen ngoal quyon quan’tr1 ngqnh Tu—phap, guyen tai-phan
nhu pha an va, kiém phap, ,con duyoc trgo them quycn bao
hlen. glal ~thich hlen phap, Qhan-quyct ve tlnh carh hop
hlgn hay bat hup hicn . cua cac dao luqt qéc-luat, tlnh-

ach hop hlen va hop phnp cua cac sﬁc lenh nghl -dinh va
quyet—dinh hgnh~chanh phqn quyat VO v1oc glai tqn mot
chanh dang ¢o chu-truong va hanb- dong chng lai chqnh the
Cong-hoa. Vol dlnh che Tai-Cao Ph p Vlbn. hoat dong bao
hién lan dAu tién da thuc su xuut-hlen tal Vlet hiam.

IIT .- LOI-IcH CUa DE-TAT.-

b H L LI
A.- Tam _quan-trong cua de-tai .-

V1 t.nh—corh iru-thé run hlen phap dOl Vﬂl not Van-
klen Ehap ly khac trong quuc gla na van-dc bao hicn co
mot tam muc quan-trong déc—blet Neu khong co hien phap
bao hlcn dc,npan’chan su bat hop hlen thl hlen;phap sC
Khong con tanh-cach uu- the nua. Do ao, nhunp g1, -
duoc hlcn phap quy-dinh_ se khong con gla tri. Moi ro ,han,
su phqn nhlem, phdn quyen trong co-cau quoc giq v 12—
tuong chwnh tri qua su xag nhnn long-trong nhung quyen
cin-ban cue nguai cong-dan khong con dugc bao dam nua .

Thgc te da chung—nlnh rang ngay cé'cac quoc-gia
khong chap-nhan nguyen-téc klcm h1en cac dao 1uat la th
ly, vi che rang quoc—h01 thé hien y muon cuz toan dan
nen khong tho co mot corguan _ nao khac co dutham-quyen
klem-qoat, cung phai nhin nhan tanh cach quan-trong va
khong the thiau cua van ds bao hlen trong slnh-hoat charh
tri quoc-gia. Dien-hlnh nhut 1a nudac Phap quoc gla npy
tung bo hﬁn ché-do kiem hlen trong thoi De Tam Cong-How
( -1on—ghap 1875 ), nhung vi nhung tranh- chap guyen-
hpnh giua ecac co-guan hien dinh ou lion-t1ep Xay ra
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trucc su yﬁng'bcng cua mot CO-guan trong—tal huuThleu
nen da pha1 tal lap chc-do klem hleﬂ frgng cac ban ﬂlen-
phap Pe T va 79 Ngu Cong-Hoa ( Hlen-phap 1946 va Hien-
phap 1958 ).

B.- De-tai vach ra mot phuong—thuc tham—luong nen
dan-chu tal nuoc nha .-

Tu nhan dlnh tren: ta co-the suy ra réng mot ban
h1cn—phap dan chu chi la , cén—bqn chu khong phai ia bao-
dam chac—chén cua mot che-do dan-chu. Tuc ao dan-chu cla
mnt quoc -gia tuy thugc nhieu hon vao v1ec thuc thi dung-
dén va phu hop cac dieu khoan cung tinh-than cua ban
hien- phap.

~ Cho nen, de tim hleu va danh gla nen dan chu tai
Vlet-nam, ta cung co—the nhln qua ¢ac glqi—phap bao hién
tal day. Mot glal phap co nhieu kha-néng hanh dong hiru-
hleu, nhat 1a tao duoc su tln-tuang va hucng ugg cna
nguui dan la mot bao dam rat can- thiet cho chs—do dan-
chu. '

IV .- QIS HAN DB-TAI.-

-7 hoS ~ * ~ L
De phﬁ hop voi chu de, lugn—vén nay se dugc gloi-
han qua hai khia eanh

A.- VE thng-gian.—

: Ngucl viet se chi de»cap dén ehc gial phag bao hieén
duoi cac che—do Mlbn ,Nam Vlc t-lam, Thiat nghi mot su
nghlen cuu baa’ gom ca chc—do 1ien Bic vua khong thlch-
ung voi gliai-doan h1en—tai viua Khong the thuc hien dugc
vi 1y~ do thleu thon Eai—lleu. Va lai, s nghlen cuu do
khong co gla-trl thuc- te vi le hien- phap 601 voi cac
quoc—gia ang-San chi la tam binh- phong che day mut nen
doc- -tai toan dien.

B.~ Ve thci-gian.-

¥hung v&n-klen hién tinh  trong cac khoang thol-
gian 1949 1955 va 196=-1966 Khong pha1 1la nhung bqn hi
phap ren van—de bao hien khong ducc dét ra. Cac Flal-
phqp bao hién- tai Ilen Ham Vlet-Nam gén lien voi hai hnn
hlen-phap du 1igu no: H1§n-phap ngay 26-10-1556 va ﬂibn
phap ngay 124-1%67. Do 4o, nguoi viet se glai—han ddi-
tuong thoi- gian trong hai gial-doan:

- Glai-doan tu 26-10- 1956 daén 1-11- 1963 tuc thoi
. dism ma ban Hien-phap ngay 26~10- 1956 bi Quyet-nghl cua
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H%i—ﬁgng Nuan-Mhan Céch-F?ng cho ngung ép-dgng.
- Giai-doan tir 1-4-1967 @én ngﬁy nay .

V .~ PHUONG-PHAP NGHIEN-CUU.-

. Thong thunng khi nghlen cun mot van—de phap- 1y,
nguol ta se tlm toi phan tach truoe nhirt cae vankicn
tu lap hien dcn lap ghap va 1gp—quy ch1—phoi van- de as-
roi sau 46 moi bo-tuc bing cac nguon ta1 lieu khac. '

Cﬁng theo chieu huong do; nguoi vigt 1uqn—vﬁn se
suu—tﬂp tat- ca cac Vén-kien phpg-ly ¢hi- ph01 van—de bao
h1gn de phqn tlch va tim hleu m ot Cach ti-mi. Khao-
huong nay duac menh danh 11 ' khao-hucng phap-ly ',

Hhung phap—che ve bao hlen von 1a mot van -de phuc
tap nen de hleu rong rai horm, can duoc bo—tuc béng cach
tham khao nhung quan dlem ,eghi trong cac an-le va t11-
lleu viet, nhung y- ch1 cua cac nha 1a hlen va lap phap
( qua cac blan ban Quoc-H01 Lap Hieén va Lap Phap lien
ho ) cung nhung dlnh-che tbao hisn tuong—tu tal 01c quac-
vla khac, khi Can. MgOal ra, thuc-tql chanh tr1 cung 1a
yeu to duoc chi— y trong khi t1m hleu nguyen-nhan xuat
han cung nhu hoat~ dong cua cac glal phap bao hién.

Dien-trinh cla cuoc n hlen ~cim gom co ba giai- doan
thau thﬁp ta1 lleu, kiem-soat tai lieu. trlnh bay va
glal ~thich tal 1leu.

, Sau cung, ngu01 viat luan-vén thay can noi len not
trc ngﬂl dang ke da Fap phai trong cuoc nghlen-cuu 1a
tlnh—cach nghem nan ve ,tai-lieu bao hlen dyoi thol ﬂe
Mhirt Cong-Hoa. Gl&i phhp bao hién, ngoai cac d:eu khoan
du lleu trong_ ban Hien- phap 1956 va ,dao luat an -dinh su
to-chuc va dlcu—hgnhl da khong he cd dlE hoat-dong va
cung khong thay ¢o mot tac_gia nao de-cap tgi, Thanh thu
chung ta thleu hén nhung tai- 11eu quy bau ve an- 10 va
hoc 1y de tim hicu them dinh—che nay.

vi .- grér-tuygy Bé-cuc cUA LUAN-VAN.-

D& cn not nhan—dlnh kha-di bno—quat day -dqu van- do,

ngu&i viet 1uan-vin se lam hai. viec

- Cong~v1ec dau tien nhm mo-ta cac glai phap bqo
hlen duoe ap-dung tai Viet—Nam Cong—Hoa. Cong-viec n1y
se thuc-hlen theo th-tu th01-glan va do; hoi nhieu
den su nghlen cuu, phan-tich'va gﬁp—xep cac du kien du-
lleu trong nhung van-ikien phap-ly._
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| - Cong-vige ké-tidp 4bi hoi nhidu aén tri phan
doan. NG bupc nguoi viat thuc—hlen su'nghlgn—cuu trong
mot tinh- than tlch-cuc hon, kha ai ghat—glac ra moi
tucng—quan va thanh—qua hoat- don cua cac glai -phap,
phat -giac ra nhung ly-do lx-thuyet cung thuc-te da dua
dgn sur hinh- thanh va tac nen moi- truang hoat dong cua
cac giai phap. : :

» LY ) .~ F = » -~ .
. Cin-cu vao hei y-niem huong-~dan dn, luan-vin nay
se gom ¢0o hai phan '

Phaw Thu Nhut : Trinh- béy cac giai—ph%p héo hién
du—lleu trong hai ban chn-phap
Jc Nhut va e thi Cong—Hoa.

Fhan Thir Yhi Nhan-xet cac Flal—phap baoc hien
dunl hai che do.




PHAN THUNHUT

TRIN-BAY CAC GIA/I;PHH'P Bﬁor‘fo DULIEY
* TRONG HAIBEN HIEN-PHAP PE NHAT VA
PE NHI CON6-HOA




- gi nuoe ta danh:tu Hian-ghap duoe noi toi lan
dau tien vao nim 1. oké voi Quoe—Hoi Lap-Hien vg Hien— .
phap ngay 09-1l-1, 946 clia nuuoc Viet-Nam Dan- Chu Cong-Hca.
Nhung . do1 vui Quoc—gia Viet-nam. no chi duoc noi £01 tai
Du so .1 ngay 1-7-1949 do Quoc-'rrucmg Bao-Dai ban hanh.
Theo du, mot Quoc—h01 Lap-hien duoc du-1lieu trieu-tap
qua mot cuoc tong tuyen cu tu-do khi ﬁoan-canh cho phép.
Fhung' su_dli-lieu a6 cho toi khi Qudc-Trugng Bao-pai bi
truat-phé vao ngay 23-10-1.955 van chi la mot su hia hen.

Sau cuoc trung-cau dag Y ngay 23-10«1.953, kKet- qﬁa
la ong Ngo—D1nh-Diem duoc tln-nhiem thay the Bao-hai.
Ngay 26 10-1955 Tan Quoc—Truong Ngo—Dlnh Diem cho ban
hanh ban Hien-uac Tam—thai 80 1 dét nen Cong-Hoa ta1 Vlet
Vam va dhuan-bi v1ec thist- 1ap mot ban Hien-phap that sir.

Thi-hanh ban Hien—uoc Tam-thdl ngay 26—10 1.953,
Chanh Ehu Ngo ﬁinh Diemda cho ta- chuc bau Quoc-hoi Lap-
hlen dau tien cua Viet—nam gqua cuoc pho-thang dau phleu
ngay 4-3-1.956. Sau hun 7 thang 1am Jvice, Quoc-hoi Lap-—
hien ?1eu quyit xong mot du~thao Hlen-phap ma Tong-Thong
Ngo -Pinh-Diem™ da ban hanh ngay, 26~ 10-1?56 H1en—phap
ngay, 26=-10-1. 956. ngoai phan mo dau, gom co oR dieu chia
ra lam 10 thien,

Cuoc Cach-Mang ngay 1~11-1,963 do Ouan-d01 1anh-
dgo 5 lat do che-do Ngu-Dlnh Diem va H01-Bong Quan-nhgn
Cach- -Mang da ra quyet-nghi cha ngung thi-hanh Hien- phap
ngay 26-10-1.95%6 va gial- tan Quoc-hoi.

Ko tu do, nen tang phap-ly cla che-do chanh tri tai
Viet nam khong con nua. Hlen-phgp dugc thay the béng ,
nhung vin- kien hlen-tlnh dual cac hinh—thuc nhu Hién-uoc,
ulen-cgudng va Unc phap. Chanh-quyen quan-nhan caj-tri
bing S#c-luat va quyet-dinh hanh—chanh Hau qua cua su
kien nay la mot tinh—trang chanh tri hoq 1oan lien-tiep
dien ra tai Vict-nam truoc su bat luc cua chanh quyen.

Pot phan vi tlnh thé qua khan—truung. mot phan vi
ap—luc cua nhazn-dan, Uy-Ban Lanh—ﬂao Quoc—Gia - _dinh-
ché sau cung cua chanh-quyen auan-nhan - buoc phai quyet

1. Didu 2 Hidn-wéc Tpo-thbi nghy 20-10-1955 ¢i danh
xung Quﬁc-irunng kiém Thu-&uﬁng cia Ong sg8-rinh-Di¢m
thanh Tdng-Thdng Vidt-Nam Ofng-tiba.
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dinh vi?c thanh-lap mot Quoc-H01 Lap-Hien. Quoc-hoi do
duoc toah dan bau len ngay 11-9-1.966. Sau hom 6 thang
lam v1ec, guoc-hoi Lap—hien soan thao va bieu-quyet xXong
mot ban Hien-phap ma Chu—tlch Uy—ban Lanh-dao Quoc—gia
da ban hanh _ngay 1l-4-1, 367 Hien-phap ngay l-i-1. 967 gom
co 101 mo dau va 117 dieu chia ra la@ % chuong. Vai mot
cén-ban nhan-darn vung-~-chic, Hien-phap 1-5-1,967, da to-
chue guong may cai-tri cho nen De Nhi Cong-Hoa va da on-
dinh dugce tinh-trang chanh-tri tai Vlet-nam cho dén ngay
nay .

Trong Phan Thu Nhut nayz nguci viét se mo-ta cac
glai phap bgo hien ducoc du-lieu trong hai ban Hlen-phap
via trinh bay tren trong "hai Chuang :

Chuong I : Glai—phap bao hieén du-lieu trong
Hien-phap ngay 26-10-1.956,

Chuong II: Gial—phgp bao hién du—11eu trong
Hien-phap ngay 1-h-1967.

-t tSt Ry



GIFEIPH@P BAOHEN DULIEU
TRONG HENFHAPNGAY 2640-1956

Hien-phap ngay 26~ 10-1956 trao nhiem—vu bao hien
cho Vlen Bao Hien. Vlen Bao Hién la mot ca—quan tal- ,
phan déc-blet co tham—quyen chuyen-doc aa gial—quyet cac
vu to-tung ve hlen—phap giong nhu Hoi—Dong Bao Hlen uc-
Ngu Cong-Hoa Phap, Vien Klem -H;en Ao ( Hién-phap 1920 ),
Toa Bao Hien T ay-buc ( Hién-phap 1955 },...

Nhung so voil Hoi Bnng Bao Hien Phap, Vien Bao Hién
Vlet-namco mot pha m-vi kiem:SOat hop hien tinh rong -
rai hon; ngoal ra, hai co-che do cung ap-dung cac thu-
tuc kiem hién hoan- toan khac nhau,

Hoi Dong Bao Hlen Phap aat nang vao ,ouc e -dich bao-
. ve su phan quyen hiua Lap—phap Va Hanh—ghap béng cach
ap dung mot the—thuc tien kigm tat-ca cac dao luat to-
chuc truac khi ban hanh va cag Vv -kien quy—tﬁc cua hai
V1en Quoc—hoi truac khi th1-h§nh 5 cac dao luat khac
truuc khi duac thluhanh ch1 co—the bi Hoi Bong Bao Hien
klem-soat neu co su yeu—cau cua Tong—Thong, Thu—Tuong,
Chu—tlch Thuong Nghl Vlen va Chu—tlch Ha Nghi-Vien ma
thoi.

Trai lai, Vien Ban H1en Vlet—Namchu-trucng ‘bao- ve
quyen-lcl cua nguoi cong-dan béng mot the—thuc hau kiem
rgng—ral cac dao luata sﬁc luat va un —tic hanh-chanh,
tat-ca cac the—nhan va phap nhan deu co quyen xin Vlen
Bao Hién kiem-soat mot Vﬁn-klen lap- phap hay lap-quy bi
xem 1a bat hop nién.’

Tuy vay, Vien Bao~H1en Viet—nam ch1 1a mot dinh-
chc le-thuoc'nhigm-vu Hanh-Phap thay vi duoc hoan—toan
doc—lap de co-the hoat—dong huu-hieu trong thuc-te.

Vi?n Bao Hien dg—ligu boi Hien—phap Dg Nhirt ang—

1.0iBu 6] HP 1968 cia Phap phAn-bidt eclc vin-kidn 1§p~phip
thanh 3 loai: Luft t8-chie (101 organique), vin-kidn quy-
the (texte rbglementalre) vk lujt thutng (loi ord1nair§§.

-9 -
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Hoa se duoc trinh-bay qua hai khfa canh: ltruo‘c Qet 1a co
quan bao hlen ( Tiet I ) va sau 4o la thu-tuc bao hien
ap-dung truoc co=quan nay ( Tiet II ).

o000

TIET I : CO-QUAN BAO HIEN .-

. pe tien viee nghien-ciu, Tiét nay se duoc chia
thanh ba doan : )

1)- them—vu va tham-guyen
2} To- chuc va_dieu-hanh
3)- Quy- —ché thaﬂ—phan

DOAN A : N_HIEM-VU VA.THﬂH-gUYﬁN.-

Bieu 85 Hlen phap 195§ quy ,dinh réng V1en Bao Hidn
co nhlem—vu Ehan—quyet ve tanh-cagh hop hlen cua cac dano
luat, séc luat va quy—tac hanh-chanb . Dleu 91, du-lleu
cho Vlen Bao Hlen mot nhiem;vu tu-van 1a gop g-kien ve
cac de—nghl sia doi ‘Hien-phap. Cac nhiem-vu nay duge
1uat SO 007/60 ngay 23=12-1960 quy dinh viec to-chuc vi
dieu-hanh Vien Bao H ien ‘nhic lai tal dieu’l,

Muc 1l : Nhiem-vu kiem hien.—

Can- cg vao cac dieu khoan hien dlﬂh va 1uat dlnh
trcn, ta thay aoi - tuong'cua su klem hlen co the ducc xep
thanh hai loai: loai thyu nhut gom c6 cac hanh—v1 lap-
phap tuc cac dao tuat va séo—luat loai thu hai om co
cac hanh-vi hanh- chanh ( cac quy-tie hanh-chanh ?

a)— Cac dao luat va séc-luat :

1.- Cac dao 1uat & day 1a nhimg daa 1uat hinh thire
( lois formelles ) tuc cac ban van do Quoc-hol bieu -
quget va Hanh-phap ban hanh theo thu-tuc du-lieu tal
dieu 55 va 57 Hien- phap 1956.

2.= Sﬁc-luat 1a mot hlnh thuc cua vén-klen lap-
phap dugce de—cap tai trang ban Hien—phap 1956. Theo ds,
Tong—Thong duac quyen ky séc lugt trong cac truung-hup
sau day

- Tryong-hgp Xhan cap trong thoi-gian giita hai
khda hop cua Quéc-hoi ( dieu 41 HF )3

- Truang—hop dugc Quoc—hoi uy quyen trong, tinh-
trang khan cap, chien-tranh, nai loan, khung-hoang kinh-
te hodc taie chanh ( aieu 42 HP );
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- Truong-hop ngan sach khong duoc Qucc—hoi chunngft
truoc ngay 31-12 de an—dlnh phan ngan-sach cho n01 tam
ca nguyet cua tai khoa sau cho dgn khi ngao Quoc-h01
chung quyet xong dao luat ngan-sach ( disu 43 HP ) .

b)- Cac guy-tic hanh-chanh ¢

Cac quy-téc hanh- chanh la cac van—klen do cac co-
quan co quycn 1ap quy lam ra, déc—blet ia co-quan hanh -
phap.

l.- Trong khi Quoc—h01 thao luqn ve luat ngu 'quy
t%c hanh- chanh‘ Dan-bieu Nguyen—Quoc Hung, Chu—tlch Uy
Ban Tu—phap ﬂlnh-che, dn glai thi¢h quy- -téac hanh-chanh
1a nhu:g vén- klen co quyet dlnh va hleu—luc tong quat
lien-ho den nhicu ngudi, khic vai quyet dinh ca phan ¢ chi
1ien—hc den ca-nhan ma tho1 . Cén-cu vao loi giai~ thlah
a0, ta’ thax cac quy- —t4e hanh-chanh con duoc goi 1a cac
vén—klen lap quy .

2= Ve phuong-dlen dang cap1 quy—téc hanh chanh o
dudi cac vﬁnnklgn 1ap phap nen khong duogc trai voi cac
vin- kien lap-phap. Tuy nhlen, co mot trucng-hup that

_déc—hlet ma dieun bl Hisn- phap 1956 da minh th1 phu’ sau:

»png~thdng cé-thé k¥ sic-1guh tuy én-bs tinh-trong dhﬁn—cap‘
"b Ao agng hojic glol—nghiém trong mgt hay nhiBu ving; cac sfc-
gac sac

"1 énh nfy cé-th tam inh chi sy _Ap—dyn g m mdt hodc ohigu dao
"lufit tai nhung ving as *,

JNhuy Vaybrleng trong, truong-hop vua ke, Tong—Thong
ca the dung sdc- 1enh de dlnh ch1 mot dao 1uat, Truung-
hop nay tuong-tu voi dleu 37 Hlen phqp 1958 cua Phap;
theo do, nhing Van -3¢ khong thnoc pham-vi quy-dinh-cua
dao luat { tai dleu 34 ) dyoe quy-dinh bGl sﬁc—ienh nen
nhung dao 1u1t cd truac Hlen—ghap 1958 da fro ned khxc
le dieu 34 &6 the bi Hanh—phap dung séc lenh de sua
d01 vol sir thoq—thuan cua Tham-Ch{nh Vlen, dol VUl
nhung dao luat vi-phan 1anh-vuc lap quy h@ﬂ hanh sau
Hlen—phap 1958 Hanh-phap cung co guyen sua dci sau khl
dugc H 01—Dong Bao Hien xac dinh tinh-cach vi-pham lanh
vuc lap quy cua cac dao luat do.

Muc 2 ¢ Nhigmnv? tu-van .-

Qunn~n1§m cua cAc nhh lap-phap duge d8-ciip trong Chuong
nfy d8u tham-chidu Bidn-ban Qufc-h§i Lip-phap nghy 20-12-
1%0 ( cawm/mqu 196}, w tr, 412 ),
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Ngoal nh1em—vu ta;—phan. Vien Baa Hién con co nh1em
vu tu-van de phat-bleu y=-kien ve mot de-nghl sua doi hién
phap do Quoc—ho1 gcl den.

1,- Theo dieu 90 Hlen-phap 1956. de—nghi sua doi
hlen-phap phai dugc phat xuat tu_ Ton —Thong hoﬁc 2/3 tong
50 dan—bleu, de-nghi phai v1en dan ly-do va nop tal van-
phong Quoc-hoi

2.~ Dleu 91 khaan 1 Hlen—phag 1956 buoc Uy -Ban
Nghlen—Cuu Be-ﬂghl Sua B01 Hien-Phap cua Quoc-h01 pha1
tham khao yJEien cua V;en Bao Hlen’va cua Tong—Thong Do
do, Y-klen cua Vlgn Hao Hien va cua Tong—Thong chi la
phan dong gop khi Uy-Ban Nghlen-Cuu tai Quoc—hoi h01 deén.
pi nhlen, do khong the la mot sang guyen Ve Khong thc
buoc Quoc-hol phql ton-trong khi bieu quyet dao 1uat tu
chlnh Hlen phap.

DOAN B : T0-CHUC VA DIRU-HAWH .-

Theo, Luat S0 007/60 ngay 23~ -12-1960, vien Bao Hién
dung dau bui mot Fhu-tich voil nhung h01 tham do Tong-
Thang va Quoc—ho; e, Chu-tlch va h01—tham hop, thanh co-
guan tai-phan chanh-~ thuc cua Vien. ﬁgoai ra, con co mot
Ury-ban Dinh- tham do Chu-tich chi-dinh va mot Phong Tong-

Thu—Ky phu—trc chaVien trong cac dlch—vu thaan- tuy hanh-
chanh

Muc_1 : Co-guan tai-phan .-

a)- Thanh-phan nhan-su_

1.- Vlen Bao Hien gom mot thanh phan tham-ghqn la
9 nguui mot chu-t1ch va B h01 tham. Chu—tich Vien Bao
Hlen do Taon —Thong ch1 dinh v01 su thoa—hiep cua Quoc-
ho1. Tong-Thong con JSY. h h01—tham lua trong cac tham—d
phan cao cap hay cac luat-gla va QuSC-ho1 cu b hoi-tham
khac lua trong a0 cac dan-bieu.

Thea quan-nigm cua cac nha 1ap—phap, v1ec Quoc-hoi
thoa—hiep ve vi Chu-tich cung nhu cu cac h01—tham cua
Vlen Bad Hlen se duoc thuc-hien trong wot cuoc,bau—cu s
theo da 86 thuang niu trong kh1 Quoc-hoi bau cac vi Chu-
tich Uy—Ban va nhan-vien Vin- phong Quoc-h01 vay. Neu su
thoa-hlep khﬂng hoi du 50 phleu can- thlet cua cac dan-
bieu, Tong—Thong se chl-dinh nguci khac ae Quoc—h01 bau
lai cho toi khi nao co su thoa-hlep thi thoi.

Tanh- cach cua thanh phan tren ttht nhin cung .
thay nang ve chanh tri ma nhe ve tai hart . vi trong so |
9 vi tham=phan cua V1en Bao Hien, ch co 4 phat xuat tu
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glu1 tham-phan chuyen nghiep hay luat—gia ma th01. Dé
bien-minh, Dan-bieu Nguyen-Quoc-Hung ( Chu-tich Uy-Ban
Tu-phap Dinh-che ) cho ring do la mot thanh-phan tuong-
trung chi mot nua phan luong-tri va mot nua phan kien-
thirc ()

2.- Tham-phan cua Vien Bao H1en co mot nhlem k%
trung hop VUl nhlemnky cua Quoc-hoi nghla 1a ducc chi-
dinh hoéc bau len trong nhung phlen dau khoa hog thucng
1e thu nhut cua moi nhiem- ky Quoc-h01 va cham aut nhlem
vu khi nhlem-ky Quoc-hoi cham dut Theo dien 51 Hlen—
phap 1956 thl nhiem —ky cun Quoc—h01 la 3 nim nhung ve
Eau 1uat hién-phap s6 001/62 ngay §-7-1962 sua lai 1a

nam.

N goai ra, d:i.eu 3 khoan 2 Luat so 007/60 con minh
thi réng Chu—tlch va cac hoi tham do Tong—Thong cu cOm
the augc ta1 bo—nhlem, cac h01-tham dan-bieu co-the

.duac Quoc-hoi tai o néeu con déc eu dan-bleu b phap

nhle m sal.

b)- To—ch&c co-cau va diéu—h%nh H

l,- Chu—tich Va a h01—tham cua Vien Bao Hlen hop
thanh cU-cau n#m toan quyen thaﬂ-luan va phan quyet '
tanh-cach hop hlen coa cac vén-klen bi chi-trich do mot
don xin phan quyet hop—le.

Vien Bao H1en khong co khoa hop thudng-le, cac .
phlen nhom toan Vlen do chu—tlch toan quyen an—dinh moi
khi can.

2.~ Ngoai Ta, mot ca-cau khac duocc gol 1a U?-Ban
ﬂ;nh—Tham cung co nhlem—vu tai phan p

. Uy-ban ﬂlnh tham gom ¢o 5 h01 tham, trong SO co
hai h01 tham dan -bieuz do Chu—tlch Vien Bao Hién chi-
dimnh voi nhlem ky la mot nim.

Uy—ban Binh—tham duoc d1eu—khien boi mot truang-
ban do Uy~ban bau 1en. U y-ban Dinh—tham phan xet va
quyet ~dinh viec chap-thuan hay bac bo cac don xin phanv
quyet ducc chuyen den Vlen Bao Hien cung tham—cuu cac
don duoc chap—thuan 45 trinh cho Churtich.

_ﬂgc 2 : Co=-guan phu tro: Phong Tong-Thu—Kf.

1. Bi2n-ban QILP &a dan, CB.VNCH/ABOQH, 1961, tr, 412.
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Be glu Vien Bao Hlen trong viec dan nhiem cac cong
v1ec hanh-chanh déng ky daon tu, to=chuc va trong coi
thu—v1en cung vin-kho, luat so 007 /60 du-lieu thiet- lap
tai Vlen Bao Hieén mot Phong Tong-Thu-Ky.

a)— To-chuc :
Ve phuong-dlen nhan-su, Phong Tong-Thu-Ky gom mot

Tong-Thu-Ky va nut so nhan-vién tro luc., Vi Tong—Thu-Ky
do Tong-Thong bo-nhiem chleu de-nphl cua Chu—tich Vlen

Bao Hlen va phai tuyen the nhan chuc truoc Vicn Bao Hien.

Ve phuang—dlen coacau, chleu digu 11 khoan 3 luat
s0 007/60, sﬁc-lcnh 502327~ TTP ngay 23=10-1961 cua Tong-
Thong chia Phong Tong-Thu-Ky thanh 4 ban ; Ban, Hanh-
Chanh Ban Phap-Chanh Ban Ké-toan Ngan-sach va Ban Suu-
Tam Nghlan—Cuu.

b)- MNhiem-vu_:

Phﬁng TSng—Thu-B§ co cac nhiém—vu sau day:

s Tlep nhan nhung don xin phan quyet ho#c khieu—
nai vc tlnh-cach hop hlon cua cac dao 1uat, sic luat va
quy—téc hanh- chanh do cac toa-an hoéc Tham—chlnh-V1en
goi dén.

2= Chuyen nhung domn va ho=s0 nhan dugc len Chu—
tich Vign 3a0 Hlen sau khi da dang ky vao so de v1 nay
giao ngay cho Uy-ban Dinh- tham.

3.~ Cao tri cac loai an vin béng cach

- tong-dat den nhung noi llen—he nhung ban an bac
don cua Uy ban ﬁinh-tham'

- Chuyen lon Chu-tich Vien Bao Hién nhung ban an
chap nhan don xin phan quyet cua Uy-ban J1nh—tham,

- chuyén sang Phu Tong—Thong cac ban an'bac don
cua Uy-ban Blnh tham va cac ban ,an cua Vlen Bao Hién 40
noi day cho cong-bo tren cong-bao.

Sau day, de tim hieu them ve kh{a canh nhan—su
cua Vien Bac Hién, ta se xet dén quy-che tham-phan.

DOAN _C QUY-CHE THAY-PHAN .-

Tren khia canh thuc- te, va1 ngiem-vu tai- phan,
Vien "ao Hien co tham quyen gial-thlch hlen-phap dac
ap-dunp Vao moi truang-hup cu—the. Cho nen du dla—vi
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khlem ton, Vien Bao “ien van qnh-hucng dén chanh sach
cua Chanh phu mot phan nao. Luat so 007/60 an- -dinh quy-
cho da anh cho Chu—tich va U01 thsm Vlen Bao Hlen vai rmuc—
dich glup cho co- quqn nay co—the chu toan nhiem-Vu trong
tinh-than doc lap can-thiat va ¢d huu cha cac tham phqn

H?C 1 : Cac nghia-vu.-

+ g -~ -
a)- Cac _nghia-vu qua 10i_tuyen the :

. Chi-tich va hoi-tham cln Vign Bao Fién trucc khi
nham chuc, phai tuyen the truoc Tong-Thong nhu saua:

"Féi xin th® trung-thhnh lha tron nh1em-v , thi-hanh phjn-sy
“mqt cach vi-tw, tén-trong H:én—phap va giu hohn-tohn bi-
mit nhung di8: ban lufn trong ldc thim nghi va bléu-quyét"

l.- L?m tron nhlem-vu duocc luat phqp g1a0 phﬁ l%
nghla—vu cna bat cu mot co- guan nao. Hhumg vo tu‘va ton
trong hien»phap la nhung yeu-to tgl Can-thiet doi voi
th CG:qu“n’tal phan bao hien, thieu hai yeu-to do, Vle
Rao Hlen kho co the chu toan nhlem—vu not cach dung—dan
va ¢d y nghia.

2.~ Hon nua, plu 91 mat cung duoc coi 1a mot nghla
vu can—thlgt ma tham phan Vlen Bao Hion phal ton-trong
dac nhung gi ban luan trong lic tham nghi va bleu quyet
khong the bi tiotwia ca hai cho tinh- than doo—lap cua
tham-phan

b)- Nghiswvu bat kha kiem nhiem :

Ngoal nhung nghia- vu ke tren, ac tham-phan Vlen
Bao Hidn con khong duoc klem nhiem nhunv chuc vu co
phuong hai dén su doc-lap cua cap vi do.

Ngh1a-vu nay nhém bao vc su doc-lap va congamlnh
cu§ Cac,tham-phqn Vlgn uaa Hlen, Nhung luat phap kh(mb
g111-th1ch th@ nao la 'nhunp chuc ,vua co Ehucng hai den
su doc laP cung khong noi ro chize” vu do la cong cu
hay dan-cu, cho nen s0 voi dieu k3 Hlen phap 1656 du-
11eu cac truang—hop bat kha kien nhlem cho cac dan-bleu,
dleu 6 luat so 007/60 chi dua r mot khai niem rat mer=
ho, co 18 de danh quyen glal th?ch ronr-rai Chi mot sfc~
1enh cua Hanh—phap du—lieu tai dieu 30 luat do

1. Mhung sfc-1fnh n%y ihdng ruygc dhnh-rhip ban~-hanh.
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Egc 2 QuyEn-lgi .-

a)- Dic gquyen tai-phan :

Chu-tlch vg h01 tham Vien Bao Hieén duoc huong mot
che-do an-toan ban than rat dac—blet.

Doi voi cac hoi tham, ngoai tru truang—hcp phan
qch, xam pham an-nlnh quoc-gla hoic duong truung pham
phap, h01 tham Vlen Bao Hlen trong suot nhlem-ky khong
thée bi truy—to, tam na, bﬁt giam hqy xet xu neu khong .
duoce 2/3 tong-so hui—vien chap-thuan trong mot ban quyet
dinh ( dicu 8 1uat so 007/60 ).

Pieng Chu-tich Vlen Bao chn. trong truong—hwp can
toi phan quoc va cac trong t01 khac, cO-thé bi truat
quyen theo thu—tuc sau day

-~ Tham quyan phén xet thuac Béc—ﬂiét Phép-vién;

- Su khoi t6 phai h01 qu diéu-kien: (1) phﬂl e
mot ban de-nghl v1en dan ly-do dugc 3/5 tong-so dan -bicu
Quoc-hoi ky ten va nap tai Van- phong Quoc-hoi 15 ngay
truwc khi thao luan, (2 de—nghl phai duge 2/3 tnné-so
d1n~b1eu chap-thuan, (3) g¢ac dan-bleu trong Dic-Riet
Phap—Vlgn va trnnp ban dleu tra_ khong duoc quyen de-
nghi khoi to va bicu quyet ve de—nphl nay,

- Nhan-Vu cua Chuwtlch Vien Bao Hien b1 dlnh ch1
tu khi ﬁuoc-hal bieu quyet truy-to den khi Déc Riet Phap—
Vicn phan quyet.

Hgnai tru Chu—t1ch Vlen Bao Hien, dic guygn dﬁnh
cho hoi thnm Vlen Bao Hlen da f£ay nen mnt cuoc tranh-
luan that soi noi trucc khoang dai Quoc-ho1 lap- phag
trong kh1 thau~luan va bieu quyet dleu khoan nay. cac vy
klen cua Cac nha Lap—phap co-tha xep thanh hai xu—hucng.
chonr doi va unp-ho.

1.- Xu huong chSng d5i da neu cac luﬁn et san day:

- Dieu 8 mau-thuan vul dieu 54 Hien-phap rleng d01
voi truongwhap dan-bieu. vi theo dieu 354 Hlen-phap, khong
ai ,C0 quyen bat bo cac dan-bicu trong suot th01-g1an cac
khoa hop, ke ca thai-glan di hop va ve, nay d1eu 8 111
cho phep Vien Bao Hién duuc bat met hoi tham dan—bleu
voi 2/1 tong—so hoi-tham chap-thuan Thanh thu thoat
nhin, dieu 8 co 101 cho hoi- tham dan-bieu nhung xet ky ,
th1 cgc vi nay co-tha bi Eruy-to bat cu toi gi va bat cir
luc neo.
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- Luan cg khac lal nhut dinh cho rﬁna qugen cun
h01-than V1en Nao Hien vuut len tren ca d3¢c quyen danh
cho mot dan bleu do Flen-phap Quy dlnh Vi dieu 54 Hien
phap chi bao dam cho dan-bleu trong suot thol—glan khua
hop, trong khi dieu.8 lai bao dam cho h01 tham Vien Bao
Hleﬂ trong suot nhlen—ky Va 1ai Hlen Qhap khong hoe tru
lieu mot dicu khﬂﬁg nao cam truy-tg, tam nag bat giam hay
xef xu ‘mot tham—phﬂn K ca tham-phan Vlen Bao Hien the

a diou 8 1a1 tru licéu cac bien-phap dn. Cho nen vicc
danh uu quyen cho hoi tham Vien Bao Hian co tanh - Cach vi
hieén.

, Do dé, cac dan hieu chong d6i cho ring neu co xay
ra gac vu tranh—chap ve déc quyen thi rat kho wa glql-
quyet.

2.- Tuy nhlen, xu—huong ung—ho ( thuoc Uy-Pan Tu_
phap Ulnh-che ) da bac bo cac luan cu neu tren va ly—
luan nhu s5au

- chu 8 khong mau thuan ma chi bo-tde cho dleu
54 Plen-phap Quyen dic mlen do Hlen-phap ban cho dan-
bleu th1 o cap cao hon nen trong thoi plan cua khoa hop
ﬂuoc—hoi dan- b1eu h01—tham se duoc Hlen phqp bao dam
Vay quycn dic nlen do‘dleu £ tru 11@u se che chG them cho
dan—bleu hOl tham ngoail thoi-gian rwc khoa hop cun Quoc—
hoi

- Picu 8 tru liLu su dic mien cho cac h01 tham Vlen
Bao Hlen trong suot nhlem-ky nhumg khong phal vi the ma
bao rﬁng guyuche holntham Vien Bao Hlen duoc uu dai hon
quy-che daq-bleu. i su bao Qam doi voi mot co-gquan 1a
nham muc-dich giup ca-quan do lam tron nhlen-vu. Cho ncn
h01~tham Vien Ban Hien duoc bao dam trong suot nhlem-ky
vi cong viec cla cac Vi nay kgo dal trong suot nhiem-Ky
chu khong phal nhu dan-bleu chi lam viec thuc-su chc ﬁuoc
h?l trong hai khoa hop m01 nam ma thoi Va ial nhung bao
dam tai dleu 8 xet ra rat can-thlet cho gac hoi tham
Vicn Bao Hien tron nhlcm -vu ta1 phan bao hien nen du
Hlen—phap khong tru 11cu cung khong co nghia la Hlen—
phap camn doag nhQ lap -phap danh cho cac h01-tham Vien Bao
Hién nhung bao dam- . do.

- Sau het su tranh—chap ve déc quyen cung Rhong
thé xay ra. Vi tn coO-thé cinecu vao hai nguyen-tac sau

(l) Npuyen—tﬁc dic quycn co-the ho-tro lan nhau
mien khong trai vol Hlen—phag. 901 VUl dan-bieu hoi%ham,
dicu P van nhin nhan dic quyen ma Hien-phap da danh cho
o vci tham-phan thi khi nao duroc cu vao
7ﬁﬂﬁ£@ﬁwﬂgfmﬁﬁﬂﬁv0 am-phan moi duoc huong dic quyén.

| e 1
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(g) Nguyég-t&g phéi ép—dgng,mét céch khégh—qgan
theo chuc-vu chu khong ap-dung chu-quan theo ca-nhan.

b)- Quyan duoc hu&ng phu-cap :

Trongdkhi hanh §u chuc—vu, chu-tich va hoi than
Vlen Bao Hien duuc huong mot khoan phueap do Tong Thonb
an-dlnh. Phu-cap nqy duoc kiem lanh voi luong boug hodc
cac khoan phu- ap khac. Trony truonp-hcp cac vi nay khonr
lanh luong bonp ho#ic phu—cap cuzn nnt rong quy, Tong—Thonﬁ
cn—the an—dinh mot phu-cap cao hon.

.- Trudc hot, ¢ mat diom théc mic duoc neu 1en
la v1uc Tonp—Thon& dOn phuon quyet dlnh Phu cap ChO
than-phan Vlen Hao Hion ma khong ca su thoa—hiey cua
Qunc-h01 lleu ¢d lanm ,thugng ton aén tinh than doclap cua
cac vi a6 khnnp ? Théc—mﬁc nay duroce Uy -han Tu-phap Binh-
ché Fiﬂl thich nhu sau :

- Vlec Tonr Thong hay ﬂuoc-h01 an-d1nh phu cap cho
Chu—tlch Va h01 thqn cua Vlen Hao'ﬂlen eun tuon -tu nhur
nhau. Vl mong—lhnng cunt do dan-cu, hon the nua,ﬁlal do
toan dan?cu lén thay vi ch1 cn dan-chung,trong mgt dan-
v1 nho cu nhu truong—hop cu1 dan bleu, va lai, Ton -Thong
co dia-vi cao hon Chu—tlch Quoc—hol nen d& cho Tong-Thonb
quyen nay rat xung dang (') (cp. VNCH/ABQH 1961, tr.hzB).

- Ng051 ra, dicu do khong ca gl 1a phan su doc lap
cung nhar phar toi danh du cua dan bleu. Vl nhunr phu-cap
khong ngoai muc- -dich den bu nhunE cong-v1ec lam them cua
dan bieu. Trong thuc—te, do la van—de vat chat. VUl nhunb
bao dam luat dlnh ran—thlet de thi hanh' nhiem—vu.hsu kien
as l{honh thc nao lan Phuong-hai den uy-tin holc cong-
v19c cua cac dan- bleu.

2.- rot thic-mﬁc K¥hac cung dang dunc 1u9 y 1~ céc
dan bleu ho1 tham lanh phu cap them co tral vai dluu 53
Hien-phap cam doan dan-bleu khon duoc kiem nhiem not
cong—vu duoe tra luaang khong ? . Cunys thpo quan dlem cua
Ug Ogn Tu- Phap Dlnh-Cuc thi dieu 513 Hlen—ghag chi 1iet—
ke cac cong-vu ¢ huang luong ,ma khong co tanh cach han
che, va 1lai, phu—cap khong cc anh- hunng gl den conp v1ec
cuu h? (I)

Muc 3 : 5Su cham dut nhi%m-vg;-

a)- Cac lf—do cham dirt nhiém-vq_{'

Ngoal ly—dc thnng—thuang 1@ man nhlem-ky. tham -
phgn Vlen Bgn Hien co the cham.dut nhlem—vu vi 1y do tir-
chue hoﬁc giure - khoe hodc vi mot ly-do khac ma Vien Uao
Hien xet ra chanh dang., Theo ' disu 7 luat 80 007/60 thi
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1y-do chanh danp Khac la 1y-do dugc an-dlnh tai cac dle
Lk, 5, 6, tirc 1a :

- Vl-pham loi the' thieu va-tu, khong tan-trgng
Hlen—phap va tict- 10 bl-mat ; ;

- Lam nhung dieu thuong ton tanh-cach doc lap va
pham gia oua chuc-vu '

- Vi-pham digu-kic¢n bat kha kiem nhiém,

Quyet -dinh cua Vlen Bao Hlen cham dut nhlem—vu cu1

. chu-tlch hay h01 tham Vlen Béo Hlen vi nhung ly-do tren,

it nhat phai ducc 6 tham chap—thuan.

Nhir vay. ngoai viec cham dut nhiém -V vi 1y-do tr-
chgc vg sire khao ' thqn—phan Vlcn Bao Hien' con ca=- the ,bl
cham dut rhlem-vu vi ly-do ky—luat. _Nhung viec cham dut
nhlem-vu nay duoc thl xuxong nhu the naq ? Thao guan-
nigm cia cac nha lgp phap, van-de co-thé g1a1 quyet nhu
sau

1.— Trucng-hop tu—chuc neu khong phai 1a chu—tlch
thi Fdl don cho chu-tlch va neu la chu—tich thi goi don
cho wvi hoi»tham nicn—trucng chu-tlch hay th tham nien
trucng se trlcu—tap Vlen Bao Hién dc quyet dlnh v1ec
chap nhan hay khong chap nhan

2.- Cac trucng—hap khac ( ly do ky-luat ): van-deé
co the duoc neu len do mot hol-tham nao do roi dem ra
mnt phlen hnp cua Vlen s Vlen se thu—ly va xet tung
truonp—hgp.

b)- Qlénﬁphép thay the

. Sau Khi Vlcn Bao Hieén chag—thuan v1ec cham dut
nhiem-vu cua chu-tlch hay mot hoi-tham, dieu 6 con tru-
lleu bien—phap thay thé sé ducc thi-hanh nhu sau:

1.- Néu la chu—tich tuy su khong khuyet xay ra
tr?ng thoi- ~gian Quoc—ho1lhop hay nghl, Tong Thong ho#c
chi-dinh ngay ho#c se chi-dinh trong tuan-le dau cua
khéa hn5 Bl tlep, thuung hay bat thuang, mot vi chu
tich khae de Quoc-hoi bieu-quyet thoa-hlep Trong khi
cho dcl, vi hoi tham nien-truong se tam dam nhiem chuc-
vu chi- tlch.

2.- Neu la hoi tham do Tang»Thong etr, Tong-Thong
se¢ chi- dinh hoi-tham khac thay the trong han mot thanf

3.~ Neu la hoi-tham do Qu3c-h§i cu, tuy su khong
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khuyet qu ra trong thﬁi-gian Duoc-hﬂ1 hop hay nghl
ﬂuﬁc h01 s@ hau ngay hode se bau trong tuan-le dau cua
cac khoa hop ka t1ep, thuong hay bat thucng, vi hOl—
tham khac de thay the.

. Cac vi, duog cu thay the chi noi tiep phan nhiem-
ky con lai ctia cac vi tien nhiem minh.

Tren day, nguoi v1et da mo-ta Vien Bao Hien quq
cag nthn—vg, cu-cau va nhan sSu cua no.  Nhung khi chanh-
thuce hanh s nhiem-vg, Vlen BaQ Hien Phaiﬁtugn theo
nhunp thu—tuc naoc? PO la van-de se dugc dec-cap trong
Tidt II. '

TIET II : THU-ITC BAO WIFN .-

Thu~tuc ap-dung tal Vlen Bao Plen pom co hai phan
truoc het la tha-tuc klem-snat hop hlen tinh cac dao luqt
s%c- luqt va quy- —tHe hcnh—chanh’ sau do iz thu-tuc bleu
thl y—kien v de—nghl sua aoi not dicu khoan cua Hién-
phap do Quoc—h01 gol dén.

BOLN A : THU-TUC_TO-TUNG KT HIFN .-

Theo luat 80 007 /60, thu-tuc klem hlen tai Vlen
Bao 1en co tanh- cach dung—hoa gita danehu Va hiou-nang
Cho nen thu-tuc a6 mot m#t giup moi nguai co-the su—dung
t4 quyen rong-rai mﬁt khac lai glup cho co-quan bao hien
dleu-hoa hOat dong béng cach dﬁt ra nhleu lan ,gan loc
cac don xin phan quyet truac khi dua ra xet XU.

luc 1 : Céc phunng:céch sﬁ-dung to quyen .

Tuon khod klen, nguyen don co-the dung phuang—cach
khuoc—b1en hoiic chanh to.

a)— Phuong—cach khucc—bién

Phuong-cach nay co- the ap-dung trong , mot vu klen
bat ky o _glai-doan nao, ke ca glal-doan pha an. Dcn
khuoc b1en pha1 nog tai toa-an duong tung Luat cung ,
minh thl réng toa~- an‘ducng tung co-the la toa-an tu-phap
hoic hﬂﬂhmﬂ‘anh thuong hay dﬁc-biet thuoc moi cap bac.
TTén chap nhan khuoc—blen hay khong chap nhan nhung co su
khleu nal cug ducng—su, toa—an duong tung deu phal chuyen
ho- -5a den JVien Bao Flen va dinh ,hoan vu kien cho toi
khi nao co phan quyet cua Vlen Bao Hien.

.b)- Phuong-cach chinh-to : -

Khac voi phuong—céch khu&c—bi%n. phucng-céch chinh
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to ,duec dung do klen théng ban vian bat hop hizn ,ra trudc
phap dinh. Tot the nhan hay mot phap nhan tu~phap hodc
cong phap deu co-thao ap-dung phuang-cach chinh to.

Don chanh £o Ehal nop tai Tham- Chanh Vlen. Bac-blet
chlnh JTham- Chanh Vien cung co quyen su-dung phuang-cach
nay de xin Vlen Bao Hign xet tlnh cach,hop hien cua mot
dao 1uat sfoo luat hay quy—téc hanh chanh.

Vi val-tro tien kiem, Tham—ﬂhanh Vlen cD the tur
khuac ngp trinh néu don xin Qhan guyet khong co ly do |,
chanh dang, nhung duong=-su co_guyen khieu nai va 1uc do
mham—Chanh Vlen phal chuyen ho-so lén Vlen Hao Hién.

Muc 2 : Cac giai-doan cua vu kien .=

Iot vu klen ve i am hlen dicn tien qua nhieu g1
doan ma ngu01 vict xia tam_chia thanh 4 giai-doan ChlPh
nhu sau: gial-doan kh31 dlen, glal-doan xet dom va tham
cuu, giai-deoan phan xi, giai-doan két-thic vu klcn.

a)- Giai-doan khéi didn :

Vu klen bdt dau bang mot dem khuoc-bien hoac chlnh
to. Don xin phan quyet phai vien dan 1y do va thoo mot
thuntuc chuyen don luat dlnh

i.- Luat khong xac- ~dinh ro pham-vi cua ly-do v1ep
dan trong dnn xin phan quyet nén danh-tu 'ly—do' co mot
Y—ngh11 qua rong-ralg khae vol chir 'loi fen? ma 1uat to
tung thuang dung. Chi co toa an duang tung va Tham Chinh
Vlcn noi co tham quyon xét dinh tinh-cach chanh dang
cua ly-dn v1en dan.

2,- Ngoai tru phap nhan cong phap, the nhan hoic
phap nhan tu-phpp phai dong mot 80 tion. du phat la 20008
tai toa an duong tung hay Tham Chanh vien tuy tung
truang—hnp.

T01—an dugng, tung va Tham-Chanh v1en co mﬂt thUl-
han la 7 ngay ke tu ngay nhan don dc quyet dlnh viec
nap trinh don ay hay khong lcn Vlen Bao Hién. Trong
truonp—hnp khuoc tar viec nap trinh vi xet don xin khong
ca ly—do chanh dang. th —-an hay Tham-Chanh - Vlgn pha1
tong dat quyet ~dinh naY cho duopng-su trong thoi han 7
ngay. Hay Lla not quyet -dinh thuang va dugc bieu quyet
theo da so da thgnh—phan luat dinh cug toa-an duong -
tung hny Tham Chanh- Vlcn tuy tung trunng—hop.

Trong truang-hcp toa an hay Tham*Chanh Vlen chap
nhan dom %in phan quyet ho-so se duoc chuyen daen Vlen
Bad Hieu cung trong thoi han 7 ngay.
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Tuy nhien, neu Joa-an hay Tham-Chanh Vien tu khuoe
nap trlnh don xin phan guyet, duong-su co mut thUl han
1a ) ngay ké tu ngay nhan duac guyet-adinh tu-khuac dL
ding ky don khleu nai tai Phang Luc- 3u hay Phong Tong—
Thu-?y cua TOa—an hay Thﬁm-Chanh-Vlcn. neu muon. Sau khi
dang ky don khleu—nal, ,trong thnl han 7 ngay th— an hay
Tham- Chanh Vien phal gcl ho- -50 n01—vu len Vlen Bao Hien.

b)- Gigi-doan xot don va than cuu

Phong Tong-Thu—ky déng ky vao s0 dun xin phan quyet
hoéc khleu nai va co 3 ngay ac chuyen len Chu tlch Vleu
Baa H1en. Nhung trudc khi den ra phlen nhom toan Vlen,
vu kicn phai trai qua mot thu—tuc xét don va tham- clru.

.- Thu—tuc xet don dg Uy-ban Wlnh tham phu-trach
Trong han 3 ngay sau khl nhan duoc dan va ho-so do Chu-
tich Vlon an Hien chuyén glao, mruang Ban :iinh- tham
phai glao noi- -vu cho mot hOl thqm cun Uy-ban daé cuu xet.-
Trong thUl han 2 thang sau doi Trunng—ban se trleu-tap
toan thé Uy-ban trong mot phien hop kin gé nghe vi hoi-
tham phu*trach thuyet trlnh thao~ 1uan vu quyot dlnh Vo
su bac bo hay chap nhan don xin} Su quyet -diph cua Uy*
bhn phal theo da sa tuyet 40i tirc it nhirt phal co 3 thim
chap-thuan.

ﬂuyot dlnh bac don cua Uy -ban Dinh- tham co tanh—
cach chung QUYLt va duor lqm dudl h1nh thuc mot bﬂn an
co vien dan 1y-do. Quyet—ﬁlnh nay qe duoc Phong Tong-
Thu-Ky tuy truongwhcg tong-dat toi toa- an qa-quan hodc
Tham-Chanh—Vlen va toi duong—bu trong thoi han 7 ngay.
Lic do, s6 tien du phat 20008 cung bi tich thu.

Tra1 lai, neu don xin_ dugc Uy -ban chap—thuan.
trong thol-han nga don va ho- -89 58 duoc Phong Tong-
Thu-Ky chuyen len Chu-tich Vien na0 Hlen de mo dau cnoc
tham cuu chanh thuc. "‘rong tru-orng—hdp nay, so tien du
phat se duoc hoan lai cho duong-su.

2.- Viec tham cuu cac don xin phan quyet va Rhlou
nai hcp-le se do mat vi hoi tham { khac voi vi h01 tham
thuyet trlnh-v1en truoc Uy—ban Dinh- tham ) duucChu—tlch
Vlen Bqn fien chi- dinh phu-trach ,Su chi- d}nh nay phal
thic~hicn trong, thoi-han 3 ngay ké tu khi vi Chu-tich
nhan duac ,don va hg-AH do_Fhong Tong—Thu-YY chuxen dEL.
Vi h01 tham Bhu-trach ( cung la thuyet trlnh-v1en ) phnﬂ
lap ban thuyet-trinh de 1en Chua-tich trong thoi han 2
thang sau khi nhan 1anh ho-so nol-vu.

c)- Gial-doan phan_xu :
Chi-tich sé thong-tri ban thuyet-trinh va ho-so
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cho tat ca ho1‘th1m Elen Bao Hlen ro sau khi nhan duoc -
Trong han 15 ngay ke tu ngay thong tri, chu—tlch 58 an-
dinh mot Phlcn hop toan Vier de thao- 1u$n duoi st chu-
toa v diecu-khien cua chinh minh.

Tou trunng—hﬂp chu—tlch bi can tro hodc khiém -
Phuyet vi h01 tham nien truong se tam thoi thay thé vi
chu—tlch,

Phlen nhon chi hop le néeu co du su Qlen dlen ctia
it nhut 6 h01 tham. Guyet dlnh cuq Vlen ve tinh- cach bqt
hop hién cta mnt dao luat hay not séc-luat pha1 duoc “it
nhut 6 tham chap- thuame quyet dlnh ve tinh- cach bqt hop
hlbn cua not quy - téc hanh- chwnh phal duoc it nhut 5 tham
chap thuan, Mcu thleu dinh tue so tren, don xin phan-

uuyef coi mhu b1 bac

Hlen dﬁng lun y 1a v1ec phan xu nay khnng co tinh-
cach c0ng~kha1 nen khong co su hlen dlen cu1 nguyen -don,
b1 don va conp-tvalen 0o do thu—tuc}klem hien tal
Vlen Bao Hién co tinh-cach hoan toan but-ky va phl—tunga

a)- Giai-doan kat-thie vu kien

Yu klcn kot thuc bﬁng not ba bl an tuc quyot -dinh
cuﬂ Vlen ﬂao Plon Trong mot ban an, san phqn vien dan
ly—do Vlnn Bao Hien phal phan quyet réng cac digu khoqn
bi chi trich 1n hop hien hay khong hop hien.

Ban an cua Vien Bao Hién o6 hai diém can luu y ;

1.~ Ban an chi cu hlou—luc ke tu ngay duoc dang
VaO cong—bao. The thuc de dang mot ban an vao cong -baa
la phal chuyen bam an_do den Phu Tong Th0ng trong han 7
ngay kc tu khi Vlbn Bao Hidn phan quyet, sau do Phu Aong
Thang se cho dﬁng viao cong#bqo trong han 15 ngqy k& tu
nzay tlcp nhan duaoc ban an.

Tho- thuc nay too nen mot su théc-mﬁc la trong

'trucng—hop Aong—mhonf tu y khong aing ban an cuz Vlén

3§o “1en vao cong-bao thi sao ? De tra loi cau hoi nay,
cac nha lap phap co hai quan diem trai nguoc

.- Quan-diem thu nhut ( cua Uy-bqn Tu—phap Dinh- cho )
che riang co-guan hanh-phap co quyen xet dinh tlnh cach
hnp thoi hay khong hwp thoi cua mot ban an nen tuy
truang—hcp ma cong-bo hay khang cong—bo. Tuy nhien, aoi
voi ban an co 1len-ho toi quyen-lal ca—nhan cua cac
duong-su thi toa -an duung-tung comthe tiep-tuc xu sau
khi co phan quyct cuq Vien Bago Hien nen ducng- u khong
he bi th;et -thoi vi cc-quan hanh-phap khong chlu dang
ban an do vao cong—bqo.
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- Quan- —-diem thu ﬂhl ( cua DB Phan-Duy Lan ) chu—
truong Vicc dang ban an cua Vien Bao Hlen vao cong-bao
phai hiiu'nhu_la mot hgnhevi bit-busc, vi ban an khong
co gl"'—trl thi khong co nghia gl ca-

2.- Hipu—luc curn b?n an Vien Bao Hien 19 d¢inh chi
su thi—hanh cac dleu khoan bat hop hién cua cac dao luat,
séc luqt Va guy—tﬁc hanh chanh ngu 1uc dlnh ch1 hoan—
toan khac bigt vai hleu—luc tieu hay cua ban an Thar—
chanh- v1en ve s5u kiem soat  hop phap tlnh cua mot quyet-
dinh ha nh chanh 1dc bay glo, ban an tleu-huy cua Tham-
cbanh—v1en lar cho quyet dlnh hanh chanh bat hap Qhup bi
¢oi mhu khong hp co trong he thong phap ly. Nhu vay, bqn
an klem hicn cua Vlen Bau Wien co hleu-luc khong ﬂanh—ne
béng ban an kigm phap cua Fham—chanh v1en. Cho nen day
la not dleu rat dang di nghi rieng d6i voi cac quy tic
hanh— chanh vay.

DOSN B : THU-TUG BIEU-THX ¥-KTEN VE DR-NGRI SiFa
DOY BIEN- PHAP .-

Thu—tuc nay duoe du-liou ,tad dleu 29 1uat s6 007/60,
Theo do, co hai dlcm adng Tun y trugc hot la su tlep—
nhan va cuu xet da-nghl, sau do la cach chung quyet ban
y-kien.

ae 1 Viac tiép nhan vé clu xét dgunghi;—

1.- Trong thoi Jhan 3 ngay sau khi tiep nhan de—
nghl sua doi Hlen—phap, Chu tich Vlen BuU Hlon trleu—tap
mot phlen hop | déc-biet tnan Vlen vci su hlen-dlen cua 1t
nhat 6 th than. Trong phien nhom, dau’tien Chu—tlch cao
tri da nghl sua doi Plen—phap cho gac vi hﬂl tham ro, sau
do Vlen se bau ra not Uy-ban gon co 3 h01 tham dé nghien
cau da-nghi ay.

2.— Uy—ban Nghlen-cuu Dc-nghl co toi da 20 ngay de
cuu xet va chuan-bi thuyet -trinh van-dec khi Vlen Bao Hién
tal nhom.

ﬁgc A Cach chung guyét ban §-ki€n .-
T Uo—nghl sua d01 chn-phap duoc chanh~thuc dem
ra thao luan trong phlen nhoq déc—biet thi nh1 cua Vien.
Phien nhom. nay cach phien nhom truac trong vong 20 ngay
va cung phai co it nhut 6 h01*tham hlen-dien. Dau tien
1a Uy-ban Nghlen-cuu thuyet trlnh van—de, sau do toan
Vlen se thao-luan de di den mot su quyet -dinh.

2= Quyet -dinh cug Vien Bao H;en duoc, soan-thao
dudi hinh=-thuc mot ban y-kieén va phai ducc it nhut 6
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tham chap thuan Thleu dlnh tuc so nay. Chu-tich pha1
lap bien-ban ghl ro y—klen cua da 50 va cua thieu sd,

Trong thol-han 3 ngay sau khi cd quyet dinh tuy
truang—hcp; Chu-tlch s chuyen sang Quoc-h01 ban y—kien
hay bien-ban va gcl mot ban sao vén- kien nay len Phu
Tong—mhong.

oQo

Trén day, ngucl nghlen cuu vua luoc khao . xong, cac

k“:a canh cua giai- phap bac hlen nen De Nhat Cong—Hoa
Tr01 nguyon-téc, vai to quy"n rong ral tren tay, nguai |
dan CO-~ the thuc-hlen chu- truomg dOﬂ-lap de chong lal cac
hanh-v1 cua cac ca-auan cong quyen. Tuy nhlen, trong
thuc- to, mai den ngay 23-12-1960 1uat so 007/60 moi ra
doi ae guy-— dlnh vxec ta—chire va dleu-hanh Vlen Bao Hion.
Ngcal ra, cho den ngav 24-11-1961 ”anhnphap moi bo nhlom
v1 long-Thu—Ky dau tlen ( sfc- lenh so 228~ TTP ) de trong
coi viee dleu-hanh n)l-bc. ngay l( 6-1962 mUl bo—nhlpm
vi chu«tlch dau—tlen [ sac lenh so 127 TTP ) V1 ngay .
lé 7= 1962 mal bo—nhlen thanh phan hOl tham ( séc lenh S0

5-TTP ). Xem vay, Vlen'Bao Hlen’nhq1 mat den 6 nim k&
tu ngay ban hanh Hian- phap 1656 moi duoe to- chuc tuong-
dol day - -du. Thoi- -gign con lai ta 19-7-1962 den ,ngay Hien
phap 1956 bi ngung ap-dung ( 1-11- 1963 } chi von ven
hon not nam khong an dé cho d1nh—cqe nay truong thanh .
Trong khoang th01 glan ngﬁn ngul do, ngoai vai dlp .
bleu thi y-klen ve de-nghl sua doi Hien phap; Vlen Bao
Hicn da’ hoanvthn khong hoat dong vi khong co mot vu
&1en xin kiam hien nao xay ra.

chn phap ngay 1-4-1967 cua nen Do Vhi Ccng-Hoa
da tru 11eu mot giai- phag bao hién khac blof voi Hien—
phap Ue Jhut Cong-Poa. Vaord, giai phqp nay, ngoai cac tal
lien ve phap 1y, chung ta lai con co dip hoe hoi them
qué cac quan-dlcm cta an- lp va hoc—ly

~t+++2t-
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aATPHAR BAO HIEN DULEU
TRONG HEN-PHAP NEAY -4 1967

}ot trong nhung dlem dadc- sfc cua Hlen phap ngay
1-4-196% la da du—lleu viec thanh- lap Toi-Caa Phap Vlen

Dlnh che L01 Cao Phap Vlen co vg nhu quen thuoc
trong llch su phap-che Viet—nam, vi no co 1an duge %hanh
lag do Uu s0 4 ngay 1810~ 19&2 Tuy nhien. Toi Cao Fhag-
Vlen nm. 1949 chi nhim thoa-man van- de to-chuc guong may
quoc—gla trong glal— dogn s¢ khal, khong dﬁt tren mot
cén-ban phap 1y vung-chic va da bi bal bo vao nim 1954
trucc su thanh- 1ap Toa Pha—an ( Du s0 27 ngay 2-9-1954 )
va Tham-chanh-vien ( Du s6 38 ngay 9-11-1954 )., Vi Hlen
phap 1?67, TGl Cao Phap-Vlen ngoai tham quyen cua mot co
guan tai=- phan tod - cao nhu Toi- cag Phap-vign 1949, con
duge trao them guyen quan-trl nganh Tu-phap va déc—blet
nhut 1a quyen bao hien.

Trong luat dol-chieu, v1ec trao tham- quyen bao
hlen cho T01-cao Phap—vien tal Vlet -ram tuong-tu nhu |
truang-hcp cua Toi cao Phap-v1en HOa-ky. Tuy nhlen,tuong
can nhan mankh rang nai co-chaé do ap -dung cac thuwtuc bao
hien hoan-toan khac blet.

Ta1 qoa-ky, thu tuc’klem hlen luon luon duge the-
hlen bdng phuang-cach khu00~blen va dp chinh cac to?—an
ducng tung cac Gap Xu 80 tham. ‘Toi-cao Fhap v1en chi xu
pbuc tham ve phap-1y Va sy kien ( law and fact ") khi, co
sut khang 010, ngﬂal tru cac trunng-hop lien-he dén Cﬂc
dal —81T, cac bo truong va cac 1anh-su hay tdi mot tieu«
bang, Toi-cao “hap—vlen m01 co quyen nguyen—thuy { ori-
ginal jurisdictien ) { d@ieu 3 muc 2 Hien-phap 1787

Trai dai, T01-cao Phap-v1en Viet-ngm ia co=quan
co tham—quyen chuyen—doc ve bao hien, thu-tuc klem hien
vira duoc the hlen bang phuong—cach khuac—bien vita béng
phucng—cach chanh to. Cho men rieng ve nhiem—vu bao h1en,
Toi-cau Fhap-vien Viet-nam giong nhu mut toa-aﬁ ddc- tham
- kleu Vlen Bao Hien De Nhurt CQng—Hoa - chu khong giong
Toi-cao Phap-v1en Hoa-ﬁy.

- 26 -
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Rleng ve phuong—rlen to chuc guong may qu0c gia,
Flen-phap 1967 - theo khuon mau cua Hien-yhap Hoa-ky - ﬁy
guyen Tu-phap doc- 1ap cho TOi= cao Phap-vien. Do do, T51-
cao_ Phap-v1en 1a mot trong ba cot tru cua the tam Qhan
nuyen luc va nhlem—¥u quoc-gia ( Lapwphap, Hanh-phap va
Tu-phap). Mho vi-tri’dge-blet do ctia Téi-cao Phap-vien
nen tren nguyen-tac, Van—de bao hien trong | nen ,De Nhi
COng-haa co mot anh-hucng rat quan-trong aoi voi hoat-
dong cua co-quan lap phap va hanh-phap.

Trong Chuong nay, de t1m hiau Hieq—phap De ¥hi Cong
hca,ingual viet se nghlen cuu co-quan bao hien truac
{ Tiet I ) va thu—tuc bao hien sau { viet II ).

oo

TIET I : CO-OUAN BAO HIFN .-

Tiet nay se t1m hlBu T01-cao Phap-vien lan—luat
trong ba doan: nhlem -vu va tham-quyen, to-chue va dieu-
hanh, quy- che tham- phan.

DOAN_ A : NHIEM-VU VA THAM-QUYEN .-

Nhlem—vu va tham quyen cua T01 cao Phap—v1en duoc
mlnh—thi %ai dieu 76 va 61 Hlen-phap, sau duoc dao luat
s0 007/69 ngay 3-9-1968 nhic lai tai dieu 2. Theo ao, Toi
cao Phap~v1en ngoai nhlem-vu cua mot _co-quan 1anh dao
ng1nh Tu-phap, con co nhlem—vu cua mot co-quan tai- phan

Vi tu-cach mot co-quar tai- phan, Toi-cao Phéﬁ;vién
co hai 1031 than-unen :

- Tham-quyen tai—phén tu-phép :

(1) K1em—soat'hcp phap tinh cac shc-lenh, nghi-dinh
va quyet-dinh hanh—chanh,

N »
{2) Phqn»quyet ve cac vu thuong t6 cac ban an chung
tham cua mui toa-an khong phan biet,

(3) Phan quyét ve che don xin tai tham;

LY »
(%) Phan dinh tham— quyen gitia cac co-quan tai-phan
cap duoi.

- Tham—quyén bao hién :
(1) ciai-thich hién-phap;

(2) Kiem soat hop hien t1nh cac dao luat, shc-luat,

séc—lenh va quyet dinh hanh-chanh
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{3) Phdn quyet vo viec gial- tan mat chanh dang co
chu—truong va hanh- dong chong lai chanh=thé Cong—hoa

Ehém—quyan bao hien 1a doi-tugng nghien-cuu cua
dﬂ@n nay.

Muc 1 : Tham-quyén giai-thich Hién-phap .-

Day l? mot tham-guyen co tinh-cach moi - me cua co-
quan bao hien ?e-nhl Cong-hoa vi Vlen Bao Hien cua nen .
Je Nhut Cong—hoa khong cOo _quyen nay. Tai sac phal ddt van
do glal ~thich hicn-phap va su glal thich h1en-phap xay ra
trong nhung trucng—hop nao ?

a)- 1y-do ctia su_gilai-thich hien-phap :

30 ai co van de glal thlch hlen—ghap la vi Hlen—
phap thucng la mﬂt ban VAN rat tong -gquat, Khong the nao
du lleu het m01 trucng—hﬂp xay ra deé minh th1 sénsang .
cwc duong 16i glai quyet. Do do, trong, khi thl hanh, co-
the co-quan lap —phap hleu Hlen—phap cach nay co-guan
hqnh phap hleu Hien- phap cach khac ma tao thanh su bat
dong-quan diem hay trim—trong hcn 1A su tranh- chap quyen
hanh Su klen do cung co’the xay ra glua hai Vlen nudc-
h91 hoﬁc glua cac phe nhcm d0i- 1ap trong mo: Vlen. Tyong
cag truong-hcp nhu thé, néu khong trao quycn glai thleh
hlen phqp cho mot _co-quan trong-tql thi nhung ric-roi
that kho gial quyet.

Trong luat d01 chleu, tal I*en-bang Tay Duc qu—
an Rao hlen can co“mnt tham guyen tuong-{u 1a phat blLu
y-klen ve mot van-de thuoc luat hlen—phap ; ta1 Sencgal
T01 cao Phap—v1en con di’ xa hon nua la ducoc trao hin
tham—quyen phdn xg nhimg vu tranh-chap glua co=-guan lap—
phap va hanh- phap

b)- Cac tru&ng-hcp gi&i—thich hiénnphég

V01 mue- d1ch hoa g1a1 cac sy bat dong va tuong-
tranh xay ra glua cac Vlen nuoc-hol hoéc’giua cac kh01
dol lap trong moi Vlen hoﬁc glua Hanh—ghap va Lap phap,
TOl cao Phag-v1en Viet-nam chi giai —thich hién- phap khi
co su yeu-cal cua Tung-Thong Chu-tich Thuong Nghl Vlrn,
Chu—tlch Ha Nghi Vien, 1/3 tong-so nghi-si hogc 1/3 tong-
so dan-~ bieu. Qua cac an-l1e bao h1en, nguai ta ghl nhan

cac truong—hcp giai ~thich hien- phap xay ra sau day

1.Theo lujt ngay 12-3-1951 An-djnh sy td-chiéic vh &idu-hhnh
cia Toa Bao hidn Tiy Pe,
2.Theo Hidn-phip ngly 3-3-1963 cua Sénégal.
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. 1.- Truong-hap co Su bat dong_glua hai Vlen Huac—
hoi: fn-le dlen h1nh la vu Chu—tich Thuong—thl Vlen yeu-

cau Toi-cao Phap-v1en giai thich d@aieu 39 kKhoan 1 HP

Nhan mot thong-dlep cua Tong-Thong xin Quoc-ho1
chap-thuan v1ec Chanh-phu tham-du HOa-dam Ba-le,‘Thuang—
Nghi Vlen cho rang thu-tuc bieu quyet viec nay l}a hat
Vlen hop rieng, con Ha—Nghi Vlen thi chu—truong su bleu
quyet ghal do mot phien hop khoang dai 1uang vien, Toi-
cao Phap-vien d3 g1a1—th1ch theo quan-dism cua fla-Nghi-
Vlen ( l‘han-qu'yet ngay 6-12-1960 ).

24= Tfuung-hop co s tranh*chap glua cac nhom d01-
lap trong_?uoc-h01 An- le dlen-hlnh la vu o dan-bleu
Yeu—cau Toi~cao Jhap-v1en glal ~thich aien 37 khoan 2 HP:

Nhan mot vu truyﬂto dan—bleu Pham phap, nhom dan—
bicu than Hanh phap quan-nlem chi can lay du chu ky cua
3/& tong—qo dan bleu la hop—le, tral Jlai, nhom d01—1ap
thi cho rﬁng tuc—so a6 phal 1a ket qua cua mot cuoc thao
1uan va bicu quyet trong mot Ehlen ho khoang dal cta
Vlen sn quarn . T01 cadc Phap-v1en da glai thich theo quan-
diém cua nhom dan-bieéu doi- iap ( P ngay 2k-3-1670 ).

.= Trunng—hop co St bat dong quan—diem giua Lag—
phap va Hanhﬁphap An-le d1en—h1nh la vu 22 nghl -51 veu-
can Tai-cao Phap—v1en giai thich dieu 44 H1en—phap :

) Nhan mot truong-hﬁp Tong-Thong yeu cau Quoc—hoi
phuc nghl du 1uat ve ngan-sach Quoc—h01 quan-nlem réng
Hlen—Phap khong cho phep Tong-Thong co quyen nay trong
khi Hanh- phap CUOng- quyet giu 1ap—trucng tral lai. Toi-
cao Phap v1en aa 5131 thich theo quan- diem cua Hanh phap
nhung dit them dieu-klen la Tong-Thong chi tu y yeu-cau
ﬂuoc-h01 phuc-nghl dOl ‘voi mot Jhay nhleu Chuong Muc thuoc
Hanh phap va phal co loi yeu-cau cu1 cac quyen doc lap
khac aoi VCl cac Chuong ¥ue Ngan—aach thuoc cac quyen
nay Phan- quyet ngay 3l- 1-1969 }.

4 - Tru&ng-hap khang cé gu tranh—chég:

RBa loai truang-hop duoc ghi nhan tren eo tanh cach
thuang X2 v raa nhat 1a truong—hup co su _xXung khéc glua
Iag phap va Panh—phap Tren binh- dien iy—thuyet cung nhur
trcn thuc-te, co the co nhung truung—hap Lag—phap hay
Hanh phap yeu—cau TOl cao Phap-vien giai thich nhung dieu
khoan hay tinh- than cua H1en—phag trong muc- d1ch tranh
m01 sy vi hien hoéc khal thong cac be tac ve phap 1y. An
le dlen—hinh thuac cac truong—hop nay la vu Thuong—Nghl—
Vlen yeu-cau T01 -cao Phap-vien giai thich de khai thong
be- téc llen-he den daien 43 va k6 Hien- phap nhu sau @
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~, Theo dieun hé khnan 3 Vién-phap, Wa-Nghl—Vlen phai
rhuyen ban du thao ngan-sgch sau khi bieu quzet den Thuonr
Meghi Vien cham nhirt la ngay 1-12 moi nim; the ma trong, nam
1972 Thuong-Nghl-Vlen lai nhan duog ban du thao ngqn sach
do Ha Nghi Vien chuyen den vao ng1y 2h-12, Vag Thuong--
l-ghi Vien phai _giai quyet the nao trong khi dleu 46" khoan

b "1en Ehap buoc Thuong Nghi Vien phai bieu quyet du-

thao ngan-sach’ xong truoc ngay 31- iz ? Be knai thong’ bo-
téc, Toi-cao Phap—v1en dq dua ra glai phag 1a Thuong -
Tighi Vlen nen ap-dung thu~tuc lap phap thong thucng du -
lleu noi dleu 49 Hion- phap vi du sao ngay 2h-12 van con
nﬁm trong thai han hién dinh de Thuong Nghi Vlen thao -
lugn va vieu guyet ( P2 ngay 30-12-1071 ).’

Muc 2 Tham—quyen kiém hién .-

Trong vwl-tro kxam hien, T01 caoc Phap-vien co quyen
phan guyet ve tlnh cach ,hop hion hay bat hop hién cac ban
vin lap- phap va hanh chanh

a)- Cac vén—ki?n lgp—phégg

Cac van-kien lap—phép gBm cé ocac dao lu%t va sac-
luat:

an do Quoc-hOL bleu—

1.- Cao dac luat la cac ban v
ducc au 110u

quyet vq Tong—Thong ban hanh Thu—tuc nay
tai dieu 39 va k4 Hien-phap 1¢67.

2.- Cac sac luat duoc xep vao loai cac vAn- klen 1ap
phap nhung quyen soan thao va‘ban hanh thuoc cc—quan Hanh
phag Cac séc—luat duoc coi 1la con hleu—luc ,va dat duoi
quyern kiem-soat cua Toi-cao Phap-v1en gom co :

- Cac sﬁc luat do Tong-Thong De Khut Cong—Hoa ky
trong khuon kho thl hanh Hien-phap 1956;

- Cac sfc- 1uat xuat hlen trong giai-doan khong co
ﬂuoc-h01 Lap Phap tire glal-doan tu 1~11-196% den 1--67;

- Cac séc luat do Tong-Thong Bc Mhi CDng-"oa ky
trong khuon kho th1 hanh ban Hién-phap 1967 va ftuat uy-
quyen so 005/72 ngay 28-6-1972,

Theo Hlen phap 1967, Tong- Thong dugc quyon ky sic-
luat trong cac truang—hap saun day’

- Truang—hcp tuyen-bo tinh -trang bao dong, giai-
nghlem hay khan iruong tren mot phan hay toan lanh-tho
{ dieu 64 ”1en—phap )

- Trueng-hop thi hanh timg phan ngan-sach ( tuong-
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duong vai 1/12 ngan -sach thuoc tal—khoa trucc ) S Quoc
hoi khong chung quyet xong du thao ngan -sach truocc ngay
31 thang 12 ( dieu 46 Wién-phap );

- TruUng—hGp Quoc—h01 uy guyen cho Tong-Thong Pleng
trucng—hwp nay ta khong thay Hlen-phap 1967 du lleu nhung
tren thuc te, lan dau tien Quoc-h01 da bleu guyet dao
luat so 005/”2 ngay 28-6- 1972, nhu da dan, de ,uy guyen
cho Tong—”hong cai -tri bﬁng sac luat trong cae lanh-vuc
an-ninh, quoc- phong, klnh te va taic chanh trong th01 han
6 thang. Dao luat uy quyen nay thoat dau da bi mot so dur
luan chong doi nhung chua co ai dét van -de yeu-cau TOi-
cad Phap-v1en k1er soat su hop hien tinh cta no nen ta
tam xem Hlen-phap 1967 wvan chap nhan truang-hop nAY .

b)- Cae vﬁn-kien hanh-chanh :

Cac van- Llen hanh ch;nh gom €0 cac séc lenh, nghi-
dinh va quyet dinh hanh chanh Noi chung, day 1a cac van
kicn do cac co—quan hanh-cha nh don phuong lap Ta va ¢d
tlnh cach chag ‘hanh tic co hieu-luc bat buoc phal dyoc
tuan ha nh ngay, Ve danh hleu cac vén-kien hanh-chanh,
co nhung dlem dang luu Y sau day H

A= bac-lenh 1a vin—kien hanh- chqnh cao hon het,
rol moi dén nghl -dinh, quyet dlnh, sau het 1a cac vHInL-

kl?n mang cac ten khac nhu: thong-tur, thong—cao thong-tri,..

. Theo the—le hlen hanh Tong—Thong, Thu*Tucng co
quyen ky den séc lenh ( Chu-tlch Toi-cao Thap-vien va
Chu-tich Giam-gat- v1en cing cd guyen tuong-tu nay ),cac
tong—truang. bo—trucng, Jthu-truong, do- truung co quyen,
ky dén nghi- dlnh sau het 1la cac nhp huu-trach hanh- chanh
cag dudi thuong ky cac van—klen khong mang mot danh hleu
chanh-thue nae ca.

Danh hleu khong quan-trong bﬁng chuc—vu cua ngual
ban hanh van-kign. Mot nha huu trach cap duai khong the
dua ra mot vén-kleq tral vei mot vin- kien cua cap tren.
Thi du: thong—tu cua Tong—Thong duong nhien o cap cao hon
cac nghi -dinh cua Thu- =Tirong, cac Tong—Truang,...

24— Tren khia canh hoc-ly, danh~ ~tu quyet ~dinh
hanh chanh' duoc coi bgo gom tat -ca cac hanh vi hanh-
chanh co du hai ,dédc-tinh da noi: don- phuong va chap—hanh
tuc co-the gom cac vﬁn kien mang an mo1 danh hleu- séc—
lenh, nghi-dinh, quyét-dinh, thong-tu,... chinh'vi the ma
Gs. Nguyen Khac Nhan da cho rﬁng co - su trung dung
trong cach hanh vén cla dieu 81 Hien—phap va ot vai dleu
khoan cua 1uat so 007/68 khi cac nha lap hien va lap—phap
phan biet cac hanh-vi hanh-chanh thanh cac séc-lenh. nghi
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dinh va quyét-dinh hanh-chanh'.

Huc 5 Than-quyan giéi—tén chénh déng .-

Tham—quyen glal—tan mot chanh dang co chu-truung
va hanh dong chong lai chanh the COng-hoa dugc Xem thuoc
nhiem—vu bao hien, Yi chong chanh- the Cong-hoa la vi-
pham dieu 1 Hlen-phap : 'Vlet-nam la mot nuoc Cong-hoa..
va dleu 25 "ien— hap- 'Toi cong—dan det co nghla—vu bao-
ve to—quoc va chanh-thé Cong-hoa'

a)- K.'hai-—niem vi hien :

fhai-niem vi hien cua mot chanh dang de dai den
v1ec bi glal tan phai hoi du hai yeu—to. (1) chu—trucng
va "(2) hanh-dong chéng 1ai chanh-the cong-hoa. Nhu vay,
mot chanh dang chl moi co chu-truang vl hién ma ,chua co
hanh—dong vi hien thi chua co-theé bi Téi-cao Phap~v1en
glal -tan.

i Theo 1uat so 009/69 ngay 19-6-1969 an—dinh quy- che
chanh dang Bo H01-vu co guyen, tu-choi viec cap phai lai
neu vien dan duoc chanh dang co ghu-truang va muc~dlch
chong lai chanh the cong-hoa. Luat_cung cho phep nguoi
dung khal thanh 1ap chanh dang quven khoi to truac TGl—
cao Phap-v1en de xin tieu-huy quzet -dinh tren cua Bo NDl

- vu, tihu vay ¢o-quan hanh—chanh da co quyen tlen k1em ve

chu-truong caa chanh dang ngay, luc khai bao thanh lap va
Toi-cao Phap-vien hau kKiem quyen tir choi khong cap phal—
lai cua Bo Noi—vu neu cé.

Do do, mot chanh dang dang hoat- dung chi co-thé bi
g1ai tan trong ‘hai trucng—hop sau day @

1.—‘Chanh dang co hanh—dung vi h1en va chu—truong
vi hien co ghi trong dang quy nhung Ho Noi—vu da khong
kiem-soat thay nen da cap phai lai va nghi dlnh hop thuc
hOa v1ec thanh—lap.

2.~ Chanh dang do co hanh dong vi hlen nhung chu-
truong ghi trong dang quy hoan-toan hop hlen nen da duoc
Bo H01-vu cap phal-lai va nghi dinh hop thuc hoa viec
thanh—lap hodc khi khong duoc cap phai iai nhung da duoe
T01-cao PhaP-vien phan-quyef tleu—huy quget ~dinh bac
khuoe cua ,fo Nai-vu . Troni truon g-hop nay, theo Gs. Nguyen
duang ﬂuynh, chanh’ dang chl bi giai -tan neu Tdi-cao Phap-

1. Nguyzn-Khic—Nhan, Ludt Hhnh-Chinh, Giang-Vin Ban Dfc-Sy
( Shigbn: Trubng Qudc—Gia a‘anh-m:anh 1973 )
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v1en phat-giac dugc chu—truong than kln va thucesu cua

chanh dang, chu-t{ucng nay co-the bleu—la qua hanh. dong
cua cac dang vien™.

b)- Thé nao la chéng lai_chanh-tha cong-hoa ?

Cung theo Gs. Nguyen-ﬁuang—Ouynhl. dleu 1 Hlen—phap
mlnh thl‘ 'Vlet—nam la mot nmuoc con -hoa, doc lap, thong~
nhut, la.nh—tho bat kha phan' nen chong chanli-the cong—
hoa ©o nghla 1a

l.- Chanh dang co hanh vi xam ham su toan ven lanh
thq hay nen doc lap cua quoc-gia. Chﬁng han mot chanh
dang chu—trucng chla cét dat nucc hay lam' tay sal cho
ngogl bang de muu do ban nucc.

2,- Chanh dang co hanh vi xqm pham hay 1am nguy hai
su hlen slnh}cua nen cong-hoa. Chﬁng han mot chanh dang
chu—trucng tai lap nen quan—chu hay thiét- 1ap mot chanh—
the dec- tai, phat-xlt.

Trong luat doi chleu, ta, thay tai Tay Ducx mot chanh
dang co-the b1 iai-tan néu 'lam nguy hai su hien sinh CUm
nen CQng—hoa Llen-bang hoéc{xam-pham hay dao thai nen Frat
tu dan- chu tu-do do Hien-phap thiel- 1ap A dleu 21 khoan
11 ﬂlen—phap 1955 ). Cin-cu vao dleu khoan nay, Tca-an
an-hlen Tag«Duc vao nim 1959 da gial tan dang Tan Quoc-
Aa'Buc va Cong-San Duc . Tai Vlet—nam, chua co an-le ve
glﬁl—tan chanh dang

Tren day ta da xét nhung tham- quxen cua Toi-cao
Fhap—vien trong nhlem—vu mot co-quan bao hlenk Trong
doan ke t1ep, ta se t1m hleu su to- chuc va d1eu-hanh cua
dlnh-che nay.

DOAN B : TO_cHUC VA DIRU-HANH .-

T01 cao Phap-vien gom co cac,cn—quqn dau nao do cac
tham phan Toi-cao Phap—v1en phu~trach va cac co-quan hanh
chqnh phu~tro. Su to-chuc va d1eu—hanh Tdi-cao Phap-vzen
dgoc du ileu tai dieu BO Uien—phap - vua duoe tu Ohlﬂh
bgl dao luat s0 001/74 ngay 22-1-1974 - va duoc thi hanh
boi luﬂt s6 007/68 ngay 3=-9-1968.

Puc 1 : Cac CcOo=quan dau nag .-

1. Nguy3n~?uang— yih, "Thim—Quydn cua T.C.P.V." Nghién-Ofu
Hanh-Chanh, 88 4/1958, tr, 41-42.
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a)- Thﬁnh-phan nlén—sa :

g =

.~ Thoat tien, cieu 80 Rhoan 1 H1en-phap du-119
nhan—so thar phan T.C.F.V, gow tu 9 den 15 tham- phan.chu
L luat so 007/68 da minh thi T.C,P.V. _gom 15 than-phan,
tuy nhlon trong giai-doan moi thanh 1ap, T.c.P.V. chi wom
co 9 thar—phan. de bo tuc nhan—so cho du 15, glua ném thi
ba nhlem-ky daun tlen cua cac than-phan T.C.F,V., st co
mot cuoc bau cu va tuyen chon thém 6 tham-phan.

Thi—hanh dieu 4 luat so 007/68, giua nam thi ba cua
nﬁlem—ky tham—phan T.C. P.V. dau t1en ( 1968 1074 ), V01-
jong Bau-Cu Thar-Phan T.C.P.V. da pho hlen thong-tu so 1
ngay 6-4-1667 as ta- chuc tuyen chon ther 6 tham-phan T,C.
F.V. Nhung thong-tu nay bi phan quyet ngay 20-4- 1971 cua
™. C.F.V. tuyen-bo bat hop "hién vi tuyen chon 6 tham phan
T.C.P.V. tren mot darh sach 30 ung tuyen v1en 11 lam sai
'ty s6 hien dlnh' ( theo T.C.P.V., ty so hlen dinh 1a
tu 9 den 15 tham phan T. C P V duac ban tren mot danh-
sach 30 ﬁng tuyen vien ) va cung bat hop phap vi khong co
mot dao Juat nao uy quyen cho H01—Bong Bau-Cu ban bo thong
tu do. Huu-gua ?ua cuoc khung hoang nay ia T.C.P.V. khong
thc thuc hlen du 15 thqm-phan trong nhlem-ky I nhy 1uat
a6 007/68 quy dinh va cu01 _cung luat 86 010/71 ngay 29- 6-
1871 da an- dlnh lai nhan s6 T.C.F, V. nhu sau: trong nh%em
ky dau T.C. P V. chl co 9 tham-phan, tur nhlem—ky IT tro
d4i moi gom da 15 than—phan.

-
2
O

™

»

Tuy nh1?n, v nhan dlnh réng T.C.P.V. gon o tham-
phﬁn 11 da thch hop, du de quan tr1 huu-hieu nganh Iu~
phhp nhu thuc- te da chung nghlem trong thoi-glan qua ,
ngay 19-=1- 197h 1u0ng—vien Quoc—hul d3 bien quyet luat so
001/7% ngay 22-1-1974 tu chinh ring 'T.C.P.V. gom 9’ tham
phqn‘. Tucng cung can nhic lai quyet- -dinh nay da phu hop
voi chu—trunng cua Thuong Nghi Vlcn trong khi biaun quyet
luat sd 007 /687

_2.-_Cach_tuyén chon than-phan T.C.P.V. rat phic-
tap nen cung da duoc luat s0 Q01/74 tu chinh,

Thco Qhunng—thuc cu, muon \mg cu tham-phan T,C.F.V.,
cac thﬁm-phan X ary cong-to va 1uat—su phal hOl du cac
dleu-kloﬂ luag dinh va phai qua_ mot cuoc bau cu so tuyen
ae tro thanh umng tuyen vien. Cuoc bau éu duoc chia thanh
hai cap nhu =au :

1.Theo phic-trinh cua Uy-Ban Lnong Vign Qudc-Hfi Nghién-Cin
Je~Nghj Tu-Chinh Hién-Phap { nghy 15-1-1974 g

g.slﬁn-Jan T.N.V, 86 53 nghy 18-7-18383,
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- Trucc het, tham phan doan, cong-to doan Ya luat-
Su doan, moi nganh bau 50 cu- tr1 ma nguui ta thuong 501
12 'cu—trl de nhi cap! theo the-thuc lién danh da so ,
(10 nguoi nol lien danh ). Moi tham-phan hay  luat-su co
quye n chon t01 da 5 119n danhi; 5 llen danh go nhleu
phlou nhitt cua mol ﬂoan se duoe ajc eu vao cu-tri doan dé
bau ung tuyen vien tham- phan T.C.P.V.

- Sau do, cu-tri doan ( tong a6 150- nguoi ) se bau
ung tuygn v1en theo the thic don danh hop tuyen Moi cu-
tri de nh1 cap duoc quyen chon toi da 30 ung tuyen vien,
tuy nhlen chi duoc bau toi da 10 ung tuyen v1en cho m01-
thanh-phﬂn. Cac ung cu v1en duoc nhicu phleu nhut thuoc

_m01 thanh-phan se déc cr ung tuygn vieén thar- phan T.OLTLY.

Sau cucc bﬁu cu 80 tuyen nay, danh sach 30 ung tuyo.-
v1on déc cu ducc H01—Bong Bau- Cu chuyen don Véq—Phong had
Vlen Quoc—h01. Vﬁn-phong phal thong—tri danh ewch nay chio
cac nghl si va daﬂ“blLu 3 ngay tryoc phlen hop kho&ng dai
1uung Vlen Quoc-hoi s¢ hop kin de tuyen chon cag tham-
phan T.C.P.V. trén danh sach jo ung tuyén vien dafic-ca.

Sau ho y Chu—tich Thuong-ﬁghl—Vlen 58 chuyen danh—
eﬁch cac tham-phan T.C.P.V. dic-cu den Tong-Theng dae
Tong—Thong bo-nhlem.

. Phuang-thuc tuycn chon trcn da co nhieau khuyet
diem phuong hal tran- trong den v1ec guan—trl nganh Tu—
phfp nen da phat 51nh nhu cau tu chlnh Theo nhan xet
Uy—“an Luong-Vlen Quoc~H01 Nghlen Cuu De- -Nghi Tu—Chlnh
Hién- Phap thi cac khuyet diem do 1a

= Cac tham phan T.C. P. V. da ch1u mot su le thuoc
vao cac tham-phan ?ap duol nen da 1am mat dai phan lon sSu
vo tu can -thlet cua nganh tham—phan, dc phqt 51nh te—
trang yrhe pha1 bao ChL ngay ca nhung 101 1am tram trong
cua nhung tham—phqn cap du01 nhu su ha lam quyan hanh
than-nhung,v .v... Do do, ton ty trat tu trong nganh tham
phan ngay cang Xxao tron.
= Chua bao dam ducc va chua lam n01 bat ducg kha

nang chuyen mon cung nhu kinh nghlem nghe-nghlep cua cac
tham- pha1 T. C P.V. )

- 7T hanh-phan tham—phan gom co ca cac 1uat-su ma
do 0 ban chat phong khoang cua nghe—nghlep nen khong may
thich hop voi va1-tr0 va nhiem-vu cua mot tham-phan TCPV.

vi vay, dieu 80 Ehoan 1 ( moi ) Hlen-phap do 1uat
8d 001/7h tu chinh da ,an -dinh phuong thu-c Quoc-hoi
tuyen chon va Tong-Thong bo-~ nhiem tham-phan T.C.P.V.,
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cin- o tren mot danh s~ch do TO1- -cao Phap-v1en va Bo Tu-
phqp thlet lnp gom nhung than phan o trong ngqch thar-
phan X\ an hqy than-phan cong-to cac toa ,50 tham va
Lhuang tham hodc ngach tham-phan hanh chanh it nhuat 15
nam va tu cqp de hoi tham va tham—ly toa thuong tham
hodc co-van hang nhi Tham- chanh-v1en tro leén.

s Nhlem ky cua tham phan T.C.P.V. 6 ném. Luﬂt
56 ,007/68 chu—trucng mnt su thay tho luan phien nhqn 50

'thamwphqn tung ba narg mot' saufj nam cua nhlemmky dqu,ae

tuyen chon 6 tham phan du bo tuc che du con s90 15, r01

cu  sau nhung 9 nim ko tlep se tuyen chon ¢ ho#c 6 tharn-
phan tuy truﬂng*hwp de . thay the nhung thamnphhn mqn nhiem.
Tuy nh1en chu-truong nay da bi luat so 010/71 ngay 29-62
1871 suﬂ doi sau cuoc 'khung hoang nhan-so' cua T.C.P.V.
bang cach sau nhlen—ky 6 nim toan thé tham- phqn toi cno
deu duoc thay the cung not 1uot.

Su thay thé toan - phan tham- phan T.C.P.V. khOng
giu duuc mot su llcn tuc, khong tao dugce dleu—klen cho
six tien bo hau glug cho an-le T.C. P.V ngay mot them
phong phu. Do 1a 1y =do khlen dao luqt ta, ch{nh qn«dlnh
lai 14 cu 2 nim Quoc-h01 se tuyen chon va Tong»Thong se
bo—nhlem lai 1/7 tong 50 tham- phan T.C.D.V.

Dao luqt tu chinh cung an dinh ro cac tham phan T
C.P.V. duong nhiem ( 1968-1974 ) se man nhlem-ky vao
ngay 22-10-1)7& Trong nhlem-ky dau tien ap—dung thé-
thuc tuyen chon moi, cac thamwphan T.C. P.V. se duoc chla
thanh 3, nhom deu nhau theo the- thuc rat tham: nhom I co
nhlgn-ky 2 n#m, nhom IT e nhlem ky 4 nam va nhom TIT co
nhiem-ky 6 nam,

b)- Co-cau_va digu-hanh

CG-Cau dau nao cua T.C.F.V. gom co bai Hcl Dong,
Vén—Phong, Ban Bao-hién va Ban Pha-an,

l,- Pai H01-Bong Toi-cac Phap—vien gom toan the
tham-phan T.E.P.V. Ngoai phiem-vu tal-phan bao hlen va
k1em phap, Dai H01—Bong con co nhlem-vu ngoal tai- phan
llen-he den vai-tro quan-tri nganh Tu-phap

Dai Hﬂl Jong hop moi thang it nhut hai lan ngoal
tru th01~g1an huu tham. Ngoa1 Ta, ﬂai H01-Jong co-the
hop bat thucng do quyet ~dinh cug Vin- Phong ho#dc theo loi
yeu-c?u cua 1/3 tong-so tham-phan T.C.P.V, Dai "oi Bong
hop Kin de quyet ~dinh moi van-de ngoai tru nhung phlen‘
xtz cong khai luat dinh { nhu xu vé bao hien, bao phap ).

2.=- Van- Phong gom co Chu—t1ch va hai Pho Chu-tlch
T.C.P.V, phu-tra ch Ban Bao hien va Ban Pria an cung mot
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thgn—phan t01-cao khac déc- trach quan—trl Tu-phap. Vin-
Phong do dai Uul Bong bau lén voi nhlemnky 1 nim.

3.- Ban Bao—hlen do. _m ot Pho Chu-tlch T.C, P V. dieu
khien va co 2 than phan t01 cao lam uy v1en5 piem danb
Juu y la Dan Bao hien khong co nhlem—vu xu an,hchl dong
vai tuong tham cua va thuyet- trlnh truuc Dai Hnl—ﬂong
trong cac . vu klgn vé bao hién va kiém phap,

h.: Ban Pha an do mQt Pha Chu-tlch T.C.P.V, khéc
dluu—khlon va gnm co 3 phong Phong Ho-vu, Phong ”1phvu
va Phong Hanh- chanh ﬂOl phong co mot chanh tham va ha1
ho1—tham do Dal H91 Dong cu hang, nén trong s& cae tham-
phan toi- cao do dam nhlbm v1er xu an

Ban Pha an chuyen xu tleu pha caec ban an chung
tham va phan dinh tham quyen ve cac vu tranh tham tich-
cuc hay tlcu-cuc giua cac co-quan tai- phan cap duoi .

Ngoal ra, ben canh T01 -Ccao Phqp v1en con co not ,
Vlen Chucny-ly truc thuoc Bo Tu-phap, gom nhleu tham Phan
cong-to co cap bac chuung 1¥ toq thuong-tham tra lan va
dat ducl quyen dieu khién cua mot Fhucng—ly de hanh su
00ng to quyen,

Muc 2 Gac co-guan. phu-tro_ .-

N hi am dicu-hanh cong—viec, T01 cao,Phap v1en duoc
su phu glup clia mot 80 co- quan co tanh cach hanh-chanh
nhu Nha Tong-Thu—Ky, Van- Phong ﬂéC—BlLt va Khoi Chuycn~
vien.

1.+ Nha Tong Thu-Ky do mot tong thu—ky dleu-khlen
v01 su phu-ta cua mot pho tong—thu-ky va dﬁt duoi su
kiem- soat truc- tle cua Chuntlch ,T.C.P.V, Tong thu—ky do
Dai ”01-Uong lua chon trong so cac than- phan ho3c 1u1t—
s ¢o it nhut 10 n#%m tham nicn.

Nha Tong Thu—Ky dam trach cac cong-vlec ve hanh-
chanh , tai- chanh; qugn-tri nhan -vien, vat-ileu thuoc
T.C.P.V. va toa an cac cap.

Dac—blettrong cong-v1?c 11en-he den nhlem—vu bao
hién, Nha Tong-Thu~Ky la noi tiep nhan ho—su khoi to,
diang ky tlen du phat, SU guc su Bao hién thuoc Nha nay
phu—trach cong—v1ec ve thu-tuc lien- squan den nhung ho-sc
bad hién va vi chanh-so la luc -su cua phlen xu bao hién.

1. To-chuc b01 Siic~l1gnh 8§ ﬂﬁ/TC%VVSL nghy 15-1-1969, 4ugc
swa A8i boi SXc-18nh s§ 31 nghy 10-10-19690.
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2.- VENn- phong Béc—biot do mot Dong ly Van-phong
dleu-khlen. Bong-ly Va nhanhv1en gom co cag cong-can
uy v1en, tham- chanh van-phong va cac v1en —chue hanh-
chanh } do Chn- tich T.C.P.V. toan quyen lua chon.

1.- Khoi Chuyen-vienzgom co & nguoi duoc tuyen
chon bang khe-uoc trong so cac tham- phan hay luat sU CQ
it nhut 5 ndm tham nien hoac trong so cac luat gla danh
tleng.

Qéc chuyen-v1en phu—trach nhung cong-viec syu- tqﬂ,
khas cuu, soan thao, ca- van ,ve nhung van-dé dé Chu tich,
Pho Chu-tlrh va €ane tham phan ,T.c,P.V, giag pho° V1 Cfnp
v1ec nmy co anh huon& mat—thlet dén cac phan quyet cug
T.0. P.v. nen noi -quy cua T.C.P.V., quy ¢inh réng neu luat
sS1it lﬂm chuyen v1en phﬁi xin rut ten khoi danh blLu 1uaf—
su doan va ngunl ph01 ng&u cua cac chuyen—v1en nen la’
luat -su cung kKhong duoc blen ho trucc T.C.P.V.

Dan day, ta cham dut doan tln hleu ve to chuc Vd
dleu-hanh T.C.P,V. Bay glo ta se ticp-tuc xét dén quy -
ché cua than- phan T.C.P.V,

DOIR ¢ : QUY-CHE mmt@mﬁlaiﬁw'uxig-cmua E&Lip-\ﬁu@g -

LQua, cac ﬂhlLﬂ vu,va tham- auyen duoc ﬂO—tﬂ, ta kho
ch-thé phu nhan tanh-cach _quan- -trong cua T.C. F,V. trong
51nh-hoat ch{nh trl cﬁa nen De-nhl Qong—hoa. Khung lm
the nao, do che than-phqn T.C, P.V. co the hoan thﬂﬂh vai
tuOng cua rainh trong tinh- thqn doc lap ? Hén nhan mct
qH tuyen chon nhan U du co tru l1eu hoan hao dén dau
cunw khong du nen luat da danh cho tham-phan T.C.F.V,
mot quy- ché voi nhung nghla—vu va quyen-la1 déc-blet,

}'_g'l;lc 1 : Cac n,g‘hianvg_.— :

P o “ ~ -~
a)- Cac nghia-vu minh-thi qua loi tuyen the :

Cac thdn—-phan T.C.P.V., tru‘{rc khl nh.:xr‘l chtftc, E)hal
tuyen the nhy sau, trong not phlen toa l"ng-trOHg cua
T.C.F.V. truoc su hien dlen cua Hanh- phap va Lap phap

"Tﬂl xin thé tgn 1 7m bnn—vé Hién-phdip vh tén-trong lujt-phin,
trung thanh voi nhlom-vg du@c giao_ phd, thi-hach phfn sy mot
"cdch v - tuéglu hohn-toan bi mit nhung diku bhn lujn lde th 511
‘ngh; vy bifa quyét Jrong m91 trvdng-hqp tdi nguyén ew xu nhu
"mt thim~phén xung déng va ludn ludn giv tinh-thin d§c-13p!
( @i%u 53 lujt sdé 007/68 ).

1,78 -chét o h§1 Nghj~djnh sd 210/TCPV/ND nghy 15-1-19869.
2.T8-chic boi SEe-1gnh sd 12/TPV/SL nghy 7-5-1969.
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1l.- Trucc het, nghla-vu bao—ve Hlen*phap va ton—
trong luat phap phal la nghia-vu duong nhien cua - mot co-
quan bao-ve Hleﬂ phdp va cong—ly. Yhung cung trong tink-
than thuong ton luat phap do,\thar phan T.C.P.V. phal thl
hanh phan su mot cach ,vo-tu va 1udn ludn trung-thanh voi
nhlem vu ducc glao pho

2.- Thu den, than-ghan T.C.P,V. phal giw hoan-toan
bi mat nhung dleu ban luan trong luc tham nghi va bleu«
quyet. Pghla -vu nay can—thlet le vgl cqc phien hop kln
de bao- -ve nhung gi quoc gia thay tiet- 10 la co hal, qo
cung co y-nghla bao-ve su doan-ket glua cac tham= Ehan co
quan- dlem doi nghich ve mot van-de va su thong nhut ¥y-
chi cna T.C.P.V.

3.— Sau het, tham-phan T.C.P. V. luon 1uon cu x1 nhu
mot tham- phan xumg danp ma trong do co le nghla -vu glu
cho tinh- than duoc doc 1ap 1a quan=-trong hon ca. Su doc-
lap phal ducge quan-nlem nhu 1a mot dgc tinh co huu cua
ngu01 tham phan, du trong bat cu truong-hop nao vi truoc
su thu thach nao, tham- phan phal nguyen can, dam khac pine
béq than, bat khuat truoc uy vua dé kha di 1am tron thies
chite cua minh .

b)- Nghla-vu bat kha kiem va cac truong-hop va
nang cua tham-phan :

Than phan T.C.P.V. khong duoc kiem nhlem hay déc
nhlem mot chuc vu cong cu hay dan cu, goai tru v1ec
,iang haan tdl ddl—hDC va cac chue vu do hlen-phﬂp cho
phép.

Xem the1 muc - dlch cla su bat khn klem 1§ nhém 10a1-
tru s le thu?c cua thqm phan doi vol Hanh phap va Lap-
phap Chlnh vi the ma Cac tham phan khi dac tuyen pha1
ducc d&t ngoai ngach, cac tham—phan quan Ehap khi dac
tugen duoc duang nhien giai ngu. Rleng v1ec k1em nhlen
v1ec glang huan tal daishoc duoc goi nhu khong co hal

ho tinh-~ than doc—lap cua tham-phan T.C.P,V. nen ducc-
luat phap chap nhan .

Ngoal o, luat cung tru lleu cac trunng-hap ma tham
phan T.C,P.V, b1 xem ia vo nﬁng nhu truang-hap duong can,
chuang ly,ke blen hox thu uy hay 1uat =su cua mot ben .
duong su 1a than thuoc, thlch thuoc cle m1nh cho dén bac
thir ba. G&P cac tru‘crng-ho'p nay, tham—Phan T.C.P.V, phail
xin hoi ty de thu—tuc to-tung khoi thanh va hleu.

D6 la nhung nghia vu cua tham—phan T.C.P.V. Cung
trong muc-dlch giup su hoan—thanh nhiem—vu ,8iao pho mot
cach huun hieu, tham phan T.C.P.V., duoc huong mot 80 dﬁc

_quyen quan—trong.
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Muc 2 : Cac dic guyen .-

A5 LI ’
a)- Dic_guyen tai phan :

poi voi truong-hop dic mien tai phan, dieu 59 luat
s6 007/68 quy dinh
"Trong sudt théi-gisn himh phigm, tham-phnn T.C.P.V. khing
"thé bi truy t8, ,thm nn, b3t giam hay x&t xu' vi nhung yvk1en
"via biéu quyet cus tham-phan ngogi trw truong-hgp qua tang
"pham phap.
"$héng thé truy t4, tﬁm na, hit giam hay xét xu mit tham—phan
"L C.EP L.V, néa khong cd sy chAp-thugn ecua 2/3 téng s6 thim-
"phin T,C.P,V,
"Trong trun‘ng-hoe qua tang phom phap, Sy truy tif hfsy hit giam
"se duqc dinh chi néu co sy yéu~chu cua ?/3 tham-phan T.C.p.v,"
Ngoal ra, tham—phan T.C.T. V. con duoc huong déc
guyen tai- -phan hién dinh { dieu 85 HP ) ma dieu 60 iuat
s6 007/68 nhic lai nhir sau :

"Trong tmon'r-—hgp can tgi phan qud ¢ hay cic trgng tql klmc,
"thim-ph/m T.C.F.V. od tnd bj Bgc-Bigt Phip-Vign truidt quyén,

1l,.- Truoc het, trong CdC truong—hug dac ml&n, ta
thag dac quyen cua than phan T.C.P.V. Khong khac ddc
quyen cua ngh1—51 va dan-bi&u an-dlgh tai dleu 37, hidn-
phqp mdy. Tham-phan T.C.P.,V. duoc bao dam hoan toan trong
khl hanh nhlem. Ngoal ra, thamuphan T.C.P.V. con dugc ban
dam ngay trong cuoc song thuﬂng nhat ng?al xa-h01 va ca
trong truong—hcp qua tang pham phap, cha khac vol truung—
hop nghi-si Va'da n bleu ia (a) nuon truy to, tam na,bat
glam hay xet Xu mot thwn phan T. c.7.V. phai co su chap
thuan cua 2/3 tong 80 tham phgn T.C.P,V. con daoi VDl nghi
s1 va ddn bleu thi phal can den 3/4 tong so nghl-sl hay
dan-bleu va (b) phai 2/3 tham-phan T.C.P.V, moi co quyen
Yeu-cau dlnh c¢chi sux truy- to hay bat giam mot tham—phqn
T.C.P.,V, qua tang pham phap can d01 vci nghl—si va dqn—
bleu thi khong can tuc so a6 ma c¢hi can su can-thlep ctin
v 1?n 80 guan la du .

, Bleu 75 noi quy F c.T.V danh qugen xet xu cac tham
phan tol cag bi truay to cho Dai Hui -pong T.C.F,V.., 5u quy
dinh nay nham franh tinh- trang quan toa nho xu quan ton
1om! nhung n01 quy T.C.P.V. chi tuong duong val mot van-—
kign lap quy trong khi thu juc £ tung can pha1 dch qn—
dinh boi mot dao 1uat nén ve ndt phap lY. dieu 75 nay rat
mmgd§ngq.

2,- Thu den, tham phan T.C.P.V, co the bi Dic- Blet
Phap Vlen truat quyen neuw can toi phan quoc va cac trong
tgi khac.
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Theo d1eu 87 . Hlen phap, de—nghl khﬁl to tham pha11
T.C.T.V. co v1en dan 1y -do phai duoc qua ban tong -s0 dan
bicu va nghl-si ky ten, con quyet dinh khci £0 phai duoc
da so 2/5 tong-so dan- bleu va ngh1-51 bleu quyet chap-
thuar Sau khi tham phan T.C. P.V. bi truat quyen, su
quyet dlnh ve vlec truy‘to 1a1 thuoc quyen cua_ Dai H01—
Dnng T.C.F. V.. Thu-tuc dﬁc«blet kho khi#n nay cung khong
ngoai muc- dlch bao ve tinh- than doc lap cua tham—phan va
hleu qua cua T.C.P.V.

b)- Quyen duoc huong phu cap xXung dang

Then dieu 77 n01 quy T.C. r.v., tham—phan T C.P.vV,
dugc huong phu cap tuong xung VUl chuc vu va trach nhlem
cung duoe cung-cap phuang-tlen de thi hanh nhiem vu nhu
bi- thu, wvan- phong, vat—lleu, pham phuc, giao- te, phuong-
tien chuyen ChU rleng. Tham—phan T.C.1'. V. duoc cap nha
o co dien nunc.

Mag 3 : Su_cham dut nhiem-vy tham-phan T.C,E.V. .-

a)- Cac lﬁ—do cham dut nhiém-vu H

Theo dieu 5% luat 50 00?/6&, than-phan T.C.P.V., co
the bi cham dut nh1en—vu v1 mot, trong 5 1y-do sau: man
nhlem- s menh mot tu chuc, bat luc ve tlnh than hay
vat chat va bi Décﬂblet Phap v1en truat quyen.

i,- Hgoai 5 lyndo tren, ta khong thay truong-hop
tham—phan T.C.T,V, phal cham dut nhlem—vu v1 vi pham ky-
lgat, chang han nhu tiet- lo bi mat, thieu vo-tu khi thi
hanh phan—su V.Va.ea. Ta chl thay dieu 70 n01 quy T.C.17.V.
quy qlnh réng khi tham phan T.C.F.V. vi pham nghia-vu
bat kha klem se bi coi nhu duang-nhlen tu-chuc ma thcl
Co le 1uat co y danh quyen che tai ky-luat cho Bal Hol-
Bong T.C. P.V. ma dieu .81 nol ,quy T.C.L.V. da an- d1nh
bleﬂ - phap 14 canh cao va' canh cao co ghi ho-so.

2.~ Qua 8u minh- thi cua dleu 1uat tren, Jta th&y
khong co mot cc-quan cong quyen nan cu the tu y glal-
nhlém tham—phan T.C.F.V. du do 1a Quoc-hoi tac co~-quan
co qaye n tuyen c¢hon tham phan T.C.l.V.. Day chinh 1la
ddc quyen bat kha bai mlen danh cho tham—Ehan T.C.V.V.
de tranh tinh -trang tham—phan chia le thuoc vao co-quan
tuyen bo minh khi quyet -dinh che~ tal cac hanh vi bat
hgp hlen cua cac co-guan do.

b’- Qién-phég_thay the :

Neu cac ly—do tren dua den su khOng khuyet mot hay
nhieu tham-phan T.C. 1 .V. thi su thay the se duoc thuc—
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hlen Tra sao ? Theo dleu 58 ( moi ) luat so 007/68, Chii-
tlch T.C.7.V. phai thong bao su khong khuyet cho TSng-
Thong, Chu tlch Thuong—Nghi Vlen va Chu—tlch Ha- Ngh1-
Van Jtrong han 3, ngay tron. Neu su khong khuyet nay xay
ra qua ¢ thang trucc kh1 cham dut Dhlem ky tham Ehan T.C.
.V, lien he y ﬂuoc-hol co 30 ngay ke tu ngay nhan duue
thong bao cua T.C.T.¥V. de tuyen chon mot hay'nhleu tham
phan thay thc.

Tren day. nguol nghlen-cuu vira trlnh bay dinh- chp
bao hién cua nen Do-nhl Cong-Hoa qua cac khia Canh ve
nhan s cung nhu cn-cau cua no. Sau day, trong mot Tlet
khac, npu01 ngh1on cuu so khao sat tlep va thu—tuc bac
hien ap dgng trucc co-gquan nay.

TIET IT : THU-TUC BAO HIEN .-

. Thu tue bao hicn truac T.C,P,V, gom cd thu tuc klem
hien, thi- tuc glal -thich hién- phap va Fial tan chanh dang.

DOAN A : THU-TUC TO-TUNG KIEM HIEN .-

Theo 1uaL so 007/68, thu-tuc to -tung kiem hlen
truac T.C.T. V. ddc- blet chi trong deén khia canh dan chu.
Cho nen thu-tuc dé vua ap dung cac phuong—cach su-dung
t0 quyen ang—ral vira danh quyen quyet—dlnh toi hau cho
Dai Hoi- Jong T.C.P.V. ve cac don khoi to cot sao cho
m01 nguyen ,vong cua nguoi dan deu co the chuyen dén T.C.
PV, mgt cach de- dang.

EUC 1 : Céc phuong—céch sﬁ-dung £o quyan .=

Muon khcl kl@n mot dao luat, sac ~lua t, séc lénh,‘
nghi-dinh va quyet dlnh hanh chanh ra truec T,C.P, V.,tUY
truong*hop, nguyen don se dung phucng—cach chinh to
hedc khuGc- -bien.

a)- Phuong-céch chénh 6

Phuong cach nay dung de Jtruc- tlep xin T. c.P.V., phan

quyet ve tinh-cach bat hop hien cua mot han vin., Pieu 61
luat so 007/68 gquy dlnh m01 the-nhan, phap-nhan tu-phap
hay cnng phqp deu co cuyen su-dung phucng—cach n1y de
kien cac dao 1uat, sﬁ(-luat, S&AC~ 1enh. nghi~dinh hay unct
dlnh hanh chanh ra trldc T C.P.V, m1en ring cac ban ,van

ay 1ﬂm thlet hai den guyen -101 cua m1nh Rleng Phap—
nhan cong phap duuc _mien chung-mlnh lei- {ch da khoi to.
Don khoi to phai vlen dan 1y—do va nap tai Nha Tong—Tho—
Jy T.C.P.V.,

picm déng 1uun § la nguyén don co quyEn nap thgng
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domn kh01 to tai ,T.C.P,V. ma khong phai qua mot tram tlen
kiem nao, chi co T.C.P.V, moi co tham- -quyen bac ba cac
daon bat hUp-le.

b)- Phuong—céch khu&c—biég :

Fhac voi phuang—cach chanh—to, phuong-cach khucc-
blen chi duoc ap -dung nhan mot vu an chlnh Dleu 64 luat
s 007(68 dinh ring trong m01 ,vu klen bat ky & gigi~
doan nao ke' ca giai-doan Eha an, duung tung cung co- the
bang phuang-cach khuac bien de xin T.C.FP,V. Qhan quyet
ve tlﬂh cach hop hién hay bat hop hlen cua cac dao Luat,
sic- luat, séc 1enh, nghl-dlnh va quyet dinh hanh-chanh.
Domn khucc—bi?n co v1en dan ly -do phai dudc nap ngay trong
phlen X1¥ thuong-le cua toa—an dang thu-ly vu klen.

. Mau chap nhan nap , trinh khuﬂc—hlen hay khnng chap
nhan nhung da co su’kh1eu-na1 cua duong ,tung, toa thuly
deu phai hoan x1ut chanh vu che toi khi co phan quyet cua
T.c.P.V. ( dieu 65,66 1uat so 007/68 ).

FJ T .
uc 2 : Cac giai-doan cua vu Kien ¢
. Tould . el

a)- Giai-doan kiaci dien

Nhu qua cac phucng—cach da trlnh bay o tren thi to
quyen xin phan quyet ve su hop hlen cua mot hanh vi 1ap—
phap hay hanh- chanh Chl duoc phat dong VUl mot don chanh
to ( cing goi 1a don khoi t6 ) bay khuuc—blen.

Trong khi de hap domn xin phan-quyet. co cac diem
dang luu v sau day

1l.- Neu nguyen don khong phai 1a phap—nhan cong-
phap hodc the nhan hay ghap-nhan tu—phap dugc huong tu-
phap bao tro thi phai ky nap mot so tlen du phat_la 5OODS
tai noi nap dom, blen-lai dinggky tian du phat nay Phal
dlnh kem theo dcn xin phan quyet. Sc tien du phat nay
se bi tich thu neu don xin phan quyetjgé T.C.P, V. bac bo.

e
JTheo quan diem cua an—le, mot don xin phan quyet
co-thé bi bac bo trong hai truong—hop sau ®ay:

~ hoéc bac ba ve hlnh thuc' nghla la T.C.P.V. bat
kha chuan chap vi donm khong h01 du cac dleu-kien hop phap
ve hlnh thirc nhu nguyen don khon co tu-cach khal to,
nguyen don khong vien dan dugc ly-do su dung to quyern, ...

- hoéc chap nhan ve hinh- thuc nhung bac bo_toan bo
ve no1—dung tuc bac bo nhung diem do nguyen dom xin T. ce
r.V. tuyen bo. bat hop hign.
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Trong trucng-hcp nguoc lal, dom x1n ehan quyet duoc
T.C.P.V, chuan chap toan ho hay mot phan ve noi-dung, tien
du phat se duoc hoan lai cho duong-su.

2.,- D01 voi don khuoc-blén, saun Whi cong-to v1en
ket luan, toa-an thu-1ly phai quyet -dinh ngay trong phlen
X Ve van-de nap trlnh _domn khucc-blen hay khong len T.
C.P.V. . QqY 1 mot quyet -dinh thuﬂng va duoc ghi trong
56 but ky cua phlen toa.

Neu chap nhan nap trlnh tdoa an thu-ly co 1 ngay Ké
tu khi quyet dinh dac chuycn ho- -50 vu k1en v01 blen lal
tl@n dir phat den Yha Tong-Thu-uy T. C P. V. va pha1 hoan
xu chanh vu cho dén khi co phan quyet cua T.C.P.V.

Néu khuac tu nap trlnh v1 xet nhung 1y do duong-su
nai dan hlen nhlen khong xac dang, toa-an thu—ly phal
thong-bao quyet -dinh nay ngay trong phlen toa cho duong-
su hodc cho 1uat su cuita nguci nay. Va, sau,do, trong thoi
han 7 ngay ke tu ngay co quyetudlnh tu khyoc, dumg-su
cb quyen khleu nai chong lai quyet -dinh d4a. Don khidu~
nai co v1en dan ly—do phai duog dang ky tai Phong Luc-Su
loq-an thu-ly. Tna-an thu-ly co th01 han ? ngay sau kh1
tlep nhan don khiéu nai de chuyen ho SO ,va bien-lai tlen
du phat len T.C,F.V, va phal hoan xu chanh vu cho t&i khi
co phan quyct cua T.C.P.V.

Tuy nhien, néu cip truong—hop toauan thu—ly chanh
vu khone chiu nhan don khucc blen va ky nhan tien du phgt,
cung nhu khong Chlu chuyen khucc blen 1en t,c.P.V. du cd
don khieu\nqi cua duong-su thi nnl vu 8¢ glai quyet ra
sao ? Trugng-hop nay da xay ra trong thuc- te, theo guan-
dlem cua anwlc, tung nhan ph11 lam don khleu nai trinh-
bay ro su v1ec cung cac diom da khuacublen nap tai Nha
Tong—Thu—Ky T,C.P.V. v01 50008 tlen du phat. Sau do, T.C.
F.V., se ra 11nh cho toa ducl chuyfn ho-s0 n01 vu len T.C.
.V, de xuc tién tho- tuec phan xet

3.- D01 vo1 cac don chanh to, 1uat buoc phai co hai
dleu-kion ve hinh-thuc sau day th1 don mod ducc chap—nhan

.- Dleu klen thu nhut la ch1 co the-nhan, phapnhqn
tu-phaj R oﬁng phap mai co quyen khoi to. Tren thuc-to,

déc biet d01 voi v1ec xac- dlnh mot phap-nhan cong phap

dn phat sinh ra nhieu su tranh 1uan ma ta se neu van- -de

1.Xin xem ¥Q nghy 29-4-70 { Vu Huybh~Tan-MAm ) vh PO nghy
5-5=70 { Vy Trin-Nggc—ChAu )} cing cAc bit lye vh h¥so
litn=h¢ ( Tu-Phdp Thp-San sd 2/70 ).
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thanh quyét trong Phan II cﬁa Lu&n-v&n nay.

- Dleu klen thir Jnai la don khul to _( ngoai tru CLU
cac phap nhan cong phap ) phal co v1en dan ly-do. Tu ngu
'ly do’ o day pha1 duoc hleu ia 'loi- {ch d? kh01 t6' hay
cu- -the kan la ban vin bat hop hién® phal 'lam thlet hai
den quyen—lwl cua tung nhan -

An—le dien hinh 1a vu Luong-Van-Tho chong dleu ia
Jhoan 7 luat S0 009/71 ngay 23-6-1971. Trong vu nay, T.Co
F.V. da bac don khoi to ve hinh-thie vi 'nguyen don khong
v1en dan tu- cach nao va cung khong ehunp-mlnh duoc not
101 ich nao dé hanh su to gquyen' ( PO ngay 13-7-19717).

b)- Gigi-doan tham cuu

Mha mOng—Thu-LY sau khi nh&n duoc cac don xln phan
quyet Ehai trinh ho-so n01—vu Cung cac v&n-kien chung—
minh len “hu-t1ch T.C.T V Mhimg truac khi duoc dem ra
mot phlen xtx_chinh- thuc cua Dail “01—Dong T.C.b. Vo, vu
klen phal trqi qua mot giai- doan tham cun sau day !

1.- Truac het, Chu tich giao ho-so n91-vg cho %an
*10 Hlen de nghlen cuu va chuan bl soan- -thao bﬁn phuc-
trinh. 30ng thoi Chu—tlch cung chl thi thuc-hlen cac thu—
tuc thong—trl don khoi to hay khudare - blen cho Vion Chuwnb-
ly va b} don.

Tﬁy theo moi trubng-hup cﬁa vu %n, Chﬁ—tich sg gn—
dlnh thoi han cho hai ben nguyen dan va bi don xuat trinh
blen—mlnh va khﬂng blen luan. ch man thoi har An- -dinh
ma ducng-su nao khong co nog b1en-n1nh hay khang blen luan
nguoi do se dugc coi nhu khong con ly-lc g1 nita de bao
chua.

ngng Vien Chucng-ly ¢b thoi han phap dinh ia toi
da hai thang de nap ket-luan trang.

Tat Cﬁ két- luan trang, blen~minh trang va khang
blen 1uan deu duoc T.C.P, V., ( \ha Tong—Thu- y )thong-trl
cho cac ducng—su trong vu an .

2,- Ban Bao Hlen dong vai tuong chinh yeu trong
nhlem'vu than cuu. De thi- hanh nhlem-vu, trong thuc te
dan Bag Flcn co the moﬂron cac cuoc dleu-traa doi them
tal 119u tu cac noi lien-he, hoi them nhan chung, tham-
khao y-klen cac luat ~gia, cac chuyen-vien va cac glni chuc
huu quyen. Sau khl nghlen—cuu cac ho- 8o hoan-tat, Ran
Bao Hieén se lap ban phuc -trinh cho Chu-tlch T.C.P.V.

Vay qua ban huc- trlnh Ban Bao Hien co quyen bay
to guan dicm cua minh khong ?
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Theo cac cuoc thao luan cua cac nha 1ap phap thi
v1ec bay to ,quan dlem cua Ban Bao Hlen duoc mac nhlen XAC
rhan. Va ch1nh vi xac nhan nhur the nen cac nghl 51 Thuong
1gh1-V1en da chia thanh ha1 chu—trunng 601 lap: mot dong
y thlet ia ap va mot d01 hug bo Ban Bao Hien trong co~chu
to-chue T.C.T.Y. ( Bien-ban TNV 50 57 ngqy 20-7-156¢ ).

Trong thuc—te; ta nhan thay rang Ban Bao Hien da
s dung guyen bay to quan dlem nbu 1q n9t guycn chuyen—
quyet ,trong cac ban phuc trlnh cu1 mlnh. Va thuc- te cung
d1 chung to rang y -kien cua Ban Bao Hlen thucng co mot
+rh—hucng rat quan-trong a6i voi cac phan unet cua Wal
Foi- )Gng T.C.P.V,

c)- Giai-doan phén XU i

Sau khi cac thu tuc trong giai-doan tham-cuu da .
duoc thl-hanh nghlem chinh Chu-tich T, C.P.V. trong thoi
h=r 1 thang phal an-dlnh then xu, trleu-tag bai Ho1 )ong
va thong bac ngay glo phien xu cho Vlen Chucng-ly, nguy ern
don va b'l_ Jdomn .

N01 phlen x1ir cua Dai ﬂ 01—Dong deu co tanh cach
cong khai va aat dual su chu toq cuga Chu~tich T.C. P.v.
Chu—t1ch sau ghl kiem dlcm thanh - phan hop—le se dieu-
khlen-phlen xu theo thi- tu sau day'

-trao 101 cho dﬁl-dlen Ban Bao Hien thuyet trlnh,
- mo cuoc fhan ven,
. - treo loi lan—luot cho nguyen don, Vleﬂ Chuung-ly
va bi don. Say khi cuoc franh luan ket—thuc, Dai Hoi-
Dong s6 VAo nghi an trong Phong Thnm-nghl.

, i,- Truoc het tuang cAan luu-y 1a thanh- phan hcp 10
cua phlen X\ tuy thuoc hai truong-hap :

- mrucrng—hcrp phqn quyet ve tanh cach‘bat hop hién
cua cac dao luat va sac—luat quyet ~dinh cua T.C.P.V.
chi co gia-tr1 neu hoﬂ du j/h tong—so tham-ghqn tai chuc,
do do, thqnh phan hop-le cua phien xu cung it nhut pha
dgt duoc ty—so nay,

= Truong-hcp phwn quyet ve tlnh cach bat hop hien
cua cac sdc—lenh, nghi-dinh va guyet -dinh hanh chanh
tharh-ghqn hcp le la oua ban tham-phan tal chuc va quyet-
dinh cua 7. c.P.V. chi can doi hoi dn da 8o tuong- -doi thar
phqn hxen dlen.

2.-Thu den, viec Chu—t1ch T.C.F.V, lan 1ugt trao
loi cho nguyen don, chuang 1y va bi don chung to it nhut
hai didm dang luu y sau 3
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- Didm thi nhit: thi-tyc kidm hién la dgg%g—tggg.
An- le kicm hlen cua T.C.P.V. cung xac nhan nhue the. Tuy
nhién vi 1u1t khong dur lleu cac trucng-hap khuyet tich
('nﬂuyen dom, bi d0n1hay ca nguyen bi dom ) va thu- tuc
bzo hien khac VUl thu-tuc to—tung dan-su nen trong bat
ou trucng—hop nﬂo, T.C.P. V. deu phal xet xu duong- -tich
( xem PQ ngay )2-12-1969 ve vu Thuong—Nghl—Vlen chong
nghi-dinh tang thue~suat thue klem uoe ).

— Piem thu hai: thu—tuc kiom hlen la d6i tun ung thay
vi _phi tung. Than guyet ngay 9-12-1969 dz truc- tlep xac
nhan 1uat diem nay Tuy nhlen, ngoal quan diem cuan N
Thuong-Nghl—Vlen hoan toan dGl—lap voi LT C. P V. cho rang
thu—tuc klcm hien la phi tugg than—Qhan tai- ¢Ro Nguyon—
Van-Blen da nau len quan-dlem dac-blet ben duoi Phan-
quyet ngny g-12-6% nhu saut

"Thu-tgc td-tyng dy-ligu tir dleu 63 dén diBu 72 cua lugt 88
"007/08 iwhéng nhdt thidt lh thu—tuc 81 tung mha cd-thd 11
“thu-tuc huac d6i tyng hoac phi tpng tuy theo mgc—tleu cua
"don khoi td. Trong mt td -tgng xln phan—quyét vé tinh-ecach
Tbat hop hién hay b#At hep phap ciz mdt ban vin vin 15p-phép
"hay lap quy, nguyén dom ed—thé neu muc-tiéu, nhung khﬁng
"kign dich danh mQt 181 phuong nao. Trong trudn —hqp nay,
"nhiung nguvi nho cd qnyén lgi 43 bénh vyc cé~thé xin xen vho
"vi kién hojc duge d0i ra dy sy,”

Qua su dien tien cua cac dn—le, ta thay rﬁng quan-
diem dung—hua nay da dugc hoan- —toan nghlem dung.

a)- Giai—doan ket—thuc vu kien H

vu klcn ket- thur béng mot ban an got 1a phan quyct
cua T.C. PV, duoc tuyen doc trong phien toa cong khhl.
Ngoai tru quyet -dinh ve VlLC tlch—thu hay hoan lal tien
du phat, cac quyet -dinh deu phal vien dan ly—dc

Lap truang guq phe tham-phan thieu so co—the ghi |
ben du01 trong phan quyet neu dugc cac tham- phan lien-he
yeu cau

Ve phan quyet T.C. P Veu co}hai diem can luu—y
hieu-luc v a thoi diém hieu-luc bat dau.

i.- Ve hieu-luc cua cac phan—quyet T.C.P.V., ta
thay iuat sé 007/68 dien ta dén 4 danh-tu: higu-luc
chung quyet (dleu 72}, hieu-luc tuyct doi (dieu 26} thU—
lue tuang-601 {didu 76) va hieu-luc “dlnh chi (dieu 77)

- Hi?u-lgc chung quyet nghia 1a ban an da do toa
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an co tham-quyen 61 h%u xgt xir, tung, nhan khong con
Lhang cao Hucc nu1. Diem deng 1luu y 1a ¢6i Vdi'c“c ban
an chung quyet cua Toa Thucngatham hay mhqm-chanh—v1en§
tung nhan con co the thuung -to xin pha-an tai Ban Fha an
T.C.F.V, nhumg o dag ban an da chinh T.C. }.V XU nen
tung nhan tuyet nhien khong thé xin thuong ta.

- Hleu—luc tuyet-601 hav Egpng—dOI la hleu-luL doi
voi con nguﬁl. Tuyet 601 ca nghiq 1a phan—quyet cua T.C.
P,V. co hicu-luc doi voi mai _nguoi chu Khon rieng gl d01
voi cac ngu01 tham du vu kien, n01 cach khac, Ehan-quyet
phal duoe mol nguai ton= trong chgng khac ,jnac ton-trong
mot vﬁn-klen lap phap hay lap quy . Chl co phqn quyet
tuYuﬂ—bO bat hwp hien mot van*kicn mal co hleu-luc tn3c+
dol. Tral lai, tuung-dol ngh11 1 ch1 co hleu—luc do1
vol cac nguﬂl tham—du vu klen ma th01, neu not nguUl nao
khac khong du vao v klen m1 muon kien 111 mot ban van
da duoe T.C. F.V. phar xet van duoc chap nhan Cac phﬂqw
quyet bac don khoi to hodc khudc—hlen daeu co h1eu—lu(
tu01g-d01.

= Plbu—luc dint. chl la hleu—luc d01 vord cac ban
vin bat hwp h1en Theo dog cqc dleu khown b1 tuyon ho
vi hltL cua cac ban VAN nay b*t buoc phqi ngung thi-
hanh k& tu kbhi phqn-quyet bt dhu &o hleu—luc

2= Cac phan qnyet co hlnu-luc ;ucng~d01 vi tlﬂn—
chat tisu- cuc ¢ua ng nen xhong can "phai didng trong Cong
hao V.K.CJH. Cac phax-quyet co hlnu luc tuyet- -doi pbwl

dding trong Cong bao V.¥.C.H. trong thal han 15 ngay k&

tu ngay tuyen an. Ke tu khi duogc dang VAo pong bao,phnr
quyct mGl bit dqu co hleu luc dlnh chi thl-hanh cac dieu
kﬂan bqt hop hlcn cua eac vén—klen. Muon ding phan-
quyet tren Cong- bao, ha Long— hu-Ly T.C.PWY chi can
goi thang pban—quy @t ﬂo tol So Long—bao ra whorg phal
qua bat et rot co-quan trung-gian nao ca.

, Trén dax,_§ _ﬂa_xet thu«tuc to- -tung klen hicn
truwc A C r.v, Ducl day ta tlep—tuc tim hleu thu—tuc
g111 thich hlon-phqp va g111 tqn chqnh dqng.

DOAN B THU—TUC GIAInHHICE RIHEN-FHAF VA GIAI—TAF
CHAEF DANG .-

Thu tue glﬁl th1ch h1en phap va g1a1 tan chanh .
ang co chung mot dleu—klen dé xin phqn auyet V1 mot vai
di blet nho tronr cac glwi—doan dien-tion truocec toa.

ﬂgc 1 : Dieu-ki?n xin phan—quyet .-

Theo dicn 73 luat s6 007/6¢, chi co Tong-Thong,
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Chu tich Thuong- Lgh}-X1en,»Chu-t1ch La-thl—Vlen. l/“
tong—so nghi-si hoig 1/3 ,tong-so dan- bieu "01 ca cuyen
yeu-cau T.C,}.V, glal thlch hlen—phap hay phan quyot ve
v1ec gla:—tan mot cbanh dang co chu-truong va hanh-aong
chong lai chanh>the COng—hoa.

. Ta can tim hleu 1a Jkhi g101 han tu-each xin T.C.F.V.
pban quyet nhu the, y ch1 cua cac nha lap phap da blen—
10 ra sao ? Va co nhung thic-mic quan-— trong nao ve dieu
luat dé 7

. ? ? ’ n ~ ]
2)- Y -chi cua cac_nha_ lap-phap

¥hi thao 1uan dieu 73 1udt sn 007/60 tal diﬂv dap
H§-ngh1+v1en, cac dan-bieu da bieu- lo hai y —kien doi- lap'

1, -ﬁau tlen co y-klen cho rdng sur 5101 han tu chh
ﬁhqt dong to quyen ghi t11 dleu 79 khong phu—hup voi
flnh th?n hlen thap, theo do, moi cong-dan phai duoc
qayen Ycu— au T. C P.V glal—thlch hien- phap cung nhu Xirn
T.C.P.V, plan quyet ve nhung dleu vi hlen. vi vay, de cho
duge hop hlen, y- ~kien nay chu-trudng ﬁp -dung mot dieu-
klep rong-rai de cho moi ngucl deu co- the xin T.C.P.V.
phﬁr quyot nhu trong truong-hap kiam hién.

. 2,-Tuy rhien, v01 mot hau-thuan ﬂanh me hon, y-nlenﬂ
cua Uy -ban mu-phap ve Dlnh’che cho rﬁgg néu khorg co mot
au gloi han tuwcach xin phqn—quyet thich nghi trong cac
trumrg—hcp nay thl e réng T.C.L.V. se b1 tran ngap cong-
viec, Nhu vay, dleu e khong ca dung y han chc quyan xin
gina Ai-thich hlen phap cung nhu xin glal tan not chanh
dang vi h1en cua nguUL dan; v1 v to quyen xin T.C.P.V.
klem hion not hqnh v1 1ap phap hay hanh- chanh trong ,tays
nguol dan van co~the glan-tlep xin T.C.P.V. giai- -thich
hién-phap,...{ Bisn-ban HNV so &6 HIV/NB ngay 21-6-68 )

b)- 2 rot vai thic-mic

NgOal nhunF y-klen da dugc neu va glal dap trum:
dlen dan {uoc—h01, khi dog¢ qua dieu 73, nguoi ta co-thé
co mot val théc~méc salu day H

1.- Truoc het, mhu Tuong 1a nguol thi hanh chanh—
sach quoc- gia, vai=- -tro cung rat quan-trong, tai sgo khonp
co guyen xln T .C.P.V. giai- -thich hlen-ghap va glal tan
mot chanh dang vi hlen ? Thﬁc—mﬁc nay cos the ducc ginl-~
dap nhuy sau: ben Hanh phap dq co Tong-Thong dai dlen de
hanh sa quyen trcn va ThouuUng Chl la mot nguai thuq-’
hénh chanh-sach cua ;Onnghong nen nau can xin glai -thich
m?t dleu—khoan cua hlen-phag hoéc xin glal—tqn not chanh
dang b1 coi la vi hien , mhu-Tuorng co-thé de trinh y -kién
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len TSng—Thang va chéc-chﬁn khang co gi tro ngai.

2,- Ye den, tai sao luat da cho Chu-tlch Thue¢neg-
dgh;-Vlen va “hu tlch 'a—nghl v1on cd quyen xin glal—
thieh h1e1 phap, glal —tan chanh oang lal con cho ¢a cac
nghi- s1 Va dan- bien hanh su quyen nay nua ? Pe tra 101
thmc~m“c nay. ta can hleu rﬁng dleu 73, da ban cho rleng
quy vi F%u tich jnoc-k01 guyen hanh tren rhu la not thu
quyen chuyen quyet chu khong phal quyen dal d%en cho cac
dan bieu va nghi- si; va lai, viec xin glal -thich PLP“—
phap hay glai tan chanh dang 1uon luon phat xuat tu not
su bat dong chanh kier nen luat da chap nhan cho 1/ tong
sc‘dan-bleu hoéc nghi- si duac su-aung quyen nay chlrh la
nhgm muc - dlch han che hot Vd*-tro chuyen doan cua quy VL
Chu- tlch vay.

Yuc 2 : Didn-tién cla thu-tuc truee T.C.P.V. .-

Trong giai-doan kh01 dlen, vin-thu yeu cgu glql—
thich hieéen- phap hay g- ai tan mat chanh dang phai nop L
Mha Tcrg-lhu~-y T.C.P.V. va duoc mien tien du phat.

. .Sau khi nhan duore vEn- -thu yeu-cau, 1uat buon ,Dai
H91~50ng T.C.P. v, phal phan»auyet trong th01 han toi Ga
la hai thqng. Ta thu <em trong thoi han nay thu-tuc Giern
tien ra sao.

~, A 4 R . £ Lo rd
a)ﬂ Doi voi thu-tuc g151~thmch hien-phap

Ve thu-tuc glal-tnlch hieén- phap, luat khong quy dlnh
ro rang rihu trong truong-hap Klem hien, Dc do. chung ta
hau nhu chi hoc hoi duoc noi aJ—le ma thoi.

1,- Qua cac DUt luc, ho- so ve cac v glal thick
hlen-phap trong thuc-te,\ta thay'thu—tuc cung tral qua
mgt giai-doan tham—eun ma Val-tro chlnh ven thuoc ve Ban
Bao Hien. Sau khi auuntam va nghlen cuu xong ho-sa n01-
v Ban Bao Hien duc ket tharh mot ban phuc—trlnh de 1en
Chu-t%ch T.C.P.V.

2.- Phlen Xt do Iai “01-ﬂong hop, cong khai duo] ,
quyen chu toa cua Chu tlch 1 PLV. Thanh phan hop—le cua
Jal H01—Jong 1a qua ban thar—phan tai chuc. Khﬂl dau ?hle“
xu la bal thuyet trlnh cua ,Ban qu Plen, ke den la phan
ket 1uan cua Vlen Chuong-ly Sau do, Dai HDl Bong nghi
an trong Phong thqm-nghl de quyet-dlnh.

An- le ,cho ta b1ct them réng gu hlen dlen cua cong
to vicn truoc phlen xu 1uon luon co tanh cach bét buoc
( Pa ngay €¢-12-58 v/v Chu—tzch TNV yeu cau glai thlch
dieun 139 khoan 3 HF ) va thu- tuc dian ra co tanhe cach ph1

*
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tung, trong do, Lap-phap hodc Hanh phap co- the cu dai-
dien tr;nh pay quan diem cua minh truog ﬂai F01— Dong
( Xem 3 ngay 1¢-12- 1¢6% v/v hai vi Chu-tlch AQudc- hoi xin

iai thich dieu 45 bF ).

,?.: Sau phan nghl an, thu tuc duoc ket~ thuc bing .
not ban an, gol la phan quyet cua T c.P, V. Phan quyet nay
Chl can n01 du da so0 tucng -d01 than phan hlen dien chap
thuan, cac tham~phan thieu so co quyen yeu—cau ghi lap-
truong cua rlnh bén duoi ban an Phan quyet co hleu—iuc
EHXEt d46i va phal duoe ding tren Cong bao V.N,C.T. trong
thoi han 15 ngay ke tu ngay tuyen an.

b)- Dai. voi thﬁ—tgc giai tan chanh dagg

Ve thu-tuc glal tan mot cbanh dang, lugt cung
ﬂhong auy dlnh day dus Trong khi do! L:C.,.V. chua thu-
ly mot wvu glal tan chanh dang nao ca nen ta hoan toan
khonp hoc hoi dugc HUI an le. ;uy nhlen, cé&n- cu veo mot

]
vai aieu khoan 1e te cua luat s0 CO7/68, ta nhgn thay
thu-tuc trucc toa dien tién nhu sau

1.- Sau khi nhuﬁ duoec van-thu yeu~- cqg glal tan not
chirh dang do Mha Tong Thu-iy dé trinh, Chu-tich T.C.}
pkal gliao cha 2an Ban Hien de rahlen cuu va 1ap ban Ubuc
trlnu. Dong thoi uhu tich phal ra chi- thi laﬂ thu- tuc
thonn bao cha chanh dang ( bi can ) blat de xin tham -
kh:o q so,‘de nap blen minh trang va chuan—bi cu dal
di?n toi trinh bay 1} le trong phlen xu.

\ ?.- Tai pbien xu cong khal, ﬂa “01-Dong T C. P V.
phgi co fﬂanh phan hqp l1é la it nhut 3/r tonguso thgn—
phgn tgl chuc hlen dlen.dﬁal dlen cua Iap phap va Tanh-
Phap co quyen tham-du de trlnh bay quan dlem cua minh.

Nroal ra, ta cqn nhan d1nP rang vu an Chl co bl
don ( chanh dang ) chu khong co nguyen don . Nhung nguol
yeu cau T.C.¥F,V. glal tan chanh dang co- the hlen dien

khnng trucc T,C.T.V. va su hien dlen neu co khonp ,
pha: v0+ tu—cach nguyen don ma chl val tu-cqch nhgn ke
du su de trlnh bay guan -diem ma th01. vi the, thu-tuc
hp dunp trucc toa luén luodn co tanh cach phi tung.

, Vu klen Pet -thuc béng mot Qhan quyet cua T CLi,V.
Phan-guyet chap-thuan v1ec gla -tan mct chanh dang phal
hoi du da do 3/% tong—so than—phan F C P.V. tai chgc.
Tham-ghan thieu $o trong luc blgu quet co quyen yvyeu-can
ghi 1ap-tru0ng cun minh ngay duci ban an.

. Phan quyet glal tan mot chanh Qang co hleu—luc
tuyet -dai va phal aang trong Cong bao V,MN.C. B trong
thoi han 15 ngay ko tu ngay tuyen an. ngu lgc nay co,

,h§u-qua giai-tan chanh dang Ay ngay ké tu ngay tuyen an.
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Theo dleu 32 luat so 009/69 ngay 15-5- -166¢ an-d::h
QLY-ChP chanh dang va doi lap chanh- trl, phabguyet Flal+
tan cha”h dang con co hau qua sung than tai-san cua chanH
dan# VLO cong un qu0c-g1a.

o0o

Dé ket luan Chuong IT, ta co the no1 rﬁng an vai
tro trong- ta1 doa-lap,‘ .C.P.V. co dn dleu ien de tro
thanh not bao dam Vo cung can-thiét cho nen can- -chu th“
Ual a

Tren guyen-téc, T.C.P.V. duoc thana~lax ke tu ngay
1-8-1% 68 ngay dao luat s0 007/4€ duoe ban hamh ) rhimg
tren thuc-te, cc-quan nay chi duoc xer to chuc hoan hl
ngay 22-11-1¢68 { ngay bxeuwouyet xong noi ~quy_}. Dc*
ngay G- la—lFﬁu An- -le bao hien dau tlen da ra aoi voi vu
glal-tbirh dleu 39 khoan 3 Hién- phsp do Chu—tlch Thuo‘J—
nghi-vien yeu cau deé mc man cho mot giai-doan 51nh-ho 1T
c"f—chu m01—mc tal V1et—nam.

Tuy nhlen, nnuc1 ta nhan dinh réng gua hon 5 ?nim
1Hj.en dlen, T.C.P.V. vqn chua’ dat dugce thanh tich kha-guni,
rhut 11 trong Lhoang th01 -gian 2 nam vua qua, , hoat—¢0F
bﬂP Hlen hau nhuﬁhoar —toan ngung tre. Ly -do bGl n-1511. phinh
ba aQ hicn thleu huu-hJeu hay bUl cac veu-to ngoal lr* nao
khac ? Cau hoi nay se duac tim hiew trong Fhan Thi: Yad
{Chuong II ).

KET-LUAN PHAN THU NHUT :

ua hai Chuong tren, n5J01 nghlen euu da trlnh»bay
cac glai-~ phap bao hien tal V1et nam Cong—hoa theo thu tu
thUl—glaﬂ va da qp-dung mot phuong phap Qhan -tich tinm
hieu van-de dua tren cac vcn—xlun phap—ly,

Trong nen Je nhut “oﬂg-hoa, Vlen Bao TT:l.en xuat hlun
glua khung canh ma quyen mu Phap khong duac Hlen-Phap
thua nhan 1a mot ,auyen rleng blet nhir Hanh- phap va Lap -
phap. Nh*em-vu cua Vlen Bao H%en thu hep trong pham—v1
klem hlen cac vén-kien Lap -phap va lap quy; co-cau va
nhan su cha co-quarn nay co-the coi nhu'la mot bo—phan cua
Hanh—phap, mhu—tuc bao hlen guoc t6-chuc then mot phuornig-
tuuc duﬂg—hoa giua dan chu va hicu-nang nen trong mod
trucng-hop, nguoil dan khong co guyen nop don khoi to truc
tiep tai Vlen Bao Hién.

Uen khi nen De nhl Cong-haa ra dcl, Hlen—phap m01
cong nhan quyen Tu-phap QOCwlap ngang hang voi LaE phhg
va Hanh> -phap. Bao hien la nghla-vu cm mOl cong-dan tham-
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quzen bao hlen duoc glao cho T.C.E. V. To1—cao Phap v1en
khong nhung co quyen hiem—soat hIEP t;nh cac vén—k1en lap
phap va hqnh-ghanh ma con co quyen glal-thlch hien- phap
va glai -tan cac chanh dang vi hlen. Ibu -tuc b@a hlen theo
not phuang-thuc cong khail, de- dang va moi ‘nguoi deu co-
the nop don khoi t6 thang tai T.C. r.v.

Not st trlnh bay tach bach va khach guan nhu the co
diem 101 la de thax ro ban chat cua le giai- phap Jhhung
ta bho co mot Y niem ph01 hop day—du ve sy thay d01 trong
van de bao hién ta1 Viet-nam Cong-h0g Chung ta cung chua
nhan dinh duocc mue hiu hleu va ket-qua thyc tlen cua moi
glal-phap trong muc- tieu bao ve dan- chu cua nc.

Do do, thlet nghl mat nhan xet bao quat thn bo
var—de bao hién duoi hai che do ia Can-thlet vay.

b ——
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AEZua su mo ta ,trong Phan R chung ta hén co - the
nhan ai duac qot gach khai-quat ve su thay goi quan -~
niem va h1nh thue bao hien tu dinh-che Vien Bao Hlen den
d1gh-ch§ Toi -can Phap—v1en ma hg qua la d3 tao nen nhung
thenh qua bao hien hoan-toan khac nhau duoi hai ché- do.

Huc-d{ h cua Phan nay 1a thue hlen viae khai yrleg
nhung nhan xet ve SU thay'dni do Erong khfa® canh phap-ly
cung nhu thuc- te de kha dI dat duoec nhung loi *ien’. ‘mong-
muon cua de-tai.

JTrong viec khai trien, nguuz viet nhan thay co6 hai
van-dé sau day can duc Tuu Y s

1.- Truog hét, :u thay doi ve dinh-¢hé da ths hien
ra sao trong ban chat cua cac. giai-phap bao hlen ? Van-
de nayse dua ta den VLec phan—t1ch5 nhan dinh ve nhimg
khia canh dong di giui‘hai giai-phap.

C2,- Thu den, mox giai phag da hogt-dong nhy the
nao qus moi- truong chinh tri lien-he toi no ? Chinh su
phqn-tich van de nag se cho’ ,Phep ta co mot cai nh
chinh xac hon ve kha ning bao-ve dan-chu cua mai glai—_
phap.

Pt van-de nhu vay, Fhan IT cua Luén-vﬁn nay se
gom co hai Chuong :

Chuomg 1 Nhing giém tuomg dEng va di bi%t giua
hai giai-phap bao hien.

Chuong II1: An-1¢& bao hién va thuc tal chanh-tri.

o000
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NHURG BIEM TUUNG BONGAADI BIET
CIUA HA] GIA-PHAE

Tren binh dien phap ly, su thay, doi tu dinh- che
Van Bao Hlen den dlnh che Tol caa Phap—v1en co-the duoc
nhan dinh mot cach truc tlep qua ban chat cua Jhai dinh -
che. Theo do, nguol ta nhan thay co mot so dlem tuﬂng -
dong ben carhznhung dicm d1 blet cin- ban ve co-quan cung
nhu thu- tuc bao hien cua hai g1a1 phap.

, i sau haom vao van-de, ta se thay rﬁng su xuat nlen
cua moi Elal—EHaP chéng qua la do noi cén-ban triat-1y

-t cua m01 che-do va t nh~chat dic thu cha moi glal-duan
lich- —su chanh- tri.

* by -~ -

. : Ngoaj ra, khl ait van- de so~sanh, tim hieu nguyen-
do, ta khong the quen mot khia canh quan—trong khac cua
van -de 1a sy nhan dinh ve uu khuyet diem cua moi glal -
phap. Vi qua nhung uu khuyet dlem do, tg mol thay duoc
tinh cach tien bo ve phuung-dlen phap-ly cua sy cai cach.

an nhan quan nhu the, Chuanp nay se nhan xet ve
hai che- do bao hieén qua ba Tist sau day !

- Nhimg diem tuong dong ( Tiet I ),

- ¥Nhimg diem di biet ( Tiet II ),

_ - Glai-thich vh wu khuyet aiém cha hai giai phap
{ Tiet IIT ).
oCo

TIFT I : NEUNG DIEM TUONG DONG .-

Truac,het, co nhung diem tuong dong ve co-guan bao
hien, sau do la nhung diem tuong dong ve thu-tuc ap-dung

trude co=guarn nay.
- DOAF A : YR CO- BAO HIfN .-
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Yug 1 : Tuong dﬁng trong thar quyan béo hién .-

Trong nhan xet ray, ta thay ring tham auyen cua cav
co-auan bag hien deu co nhung tinh-chat g,rr:i.t}n*r nhaiva deu
azt néng vao vai-tro kiem hien.

a]- T{nhwoéch cﬁa tham quygn

Tham quyen cua Vlen Bao Hlen va mol caog }hgp v1en
dau co tanh-cach chung la chuyen-doc, hau kiém va chahh-
tri.

1,- Chgyen doc Ngoal Vien Bao “1en va T.C.P.V. .+
k@ong co pot ca-quan tat phan “ao khac co tham quyen ve
bao hien. ;;C P.v. Hoa-1 y cung co tham quyen bao hlen
nhung ch1 co tanh cach chuyen dnc giUl han trong cgc vu

1en lien he den cac da1 -5, bo ~trumeg, 1anh su va ,cac
tleg-bang chr khong co tham- quyen chuyen doc trong cac

truong-hop khac.

2.~ Fau kiem~ Vlgn Bao H1en va T01—cao Phap-v1en
Chl cn—the kiem- soat cac vén-klen da ban hanh va, tha{ su
gay thlet hai cho nguol dan. Day 1a mnt tlnhnchat rat
thong thuang cua cac co-quan tql»phap ‘va duoc thong dung
tai HOa—ly, Tay—Duc....Dol 1ap vei hau klem in tien kism;
a0 13 the thuc Plem -socat cac vin- klen truac khi th1 hanh.
Thc-thuc tlen llem quoc. thong dung tal Phap, theo do, Hol
Dong pao ”1en 90 nhiem-vu klem—qoat sux Jhop, hien t{nh cac
dao luat to- chue va cqc vin- k1en quy-fac cua QuOC—hoi
truoc khi ban hanh.

3. —Chanh trl* anh rﬁng klemwsoat su hnp hlen hay
bat Lop hien cua mct ban vin 1a ban chat cua nhlem -vu
tai -phan, nhung that su tham quyen nay cua Vlen Bao flien
va T.C.P.V. khong the khoi duom mau sdc chanh tri. Thgt
vay, v1ec s0 sqnh cac vannklen 1dp phap hay , lap-ouy voi -
1r-"{e:n-}'al'm.}t) thuwng vugt ra ngoai quan diem phap—ly, ddc -
b1et khi co nh1eu dleu khoan khong duoc Flen—phap ghl ro
rang. co=-quan bae hlen phai gial—thich Hien- phap va Khi
cac vén-klen lap phap, l??—quy khong duoc ro-rang ca-=
quan bao hlen lai phai giai- th{ch cag v%n-kien do truoc
khi di den quyct ~-dinh. Cho nen ket qua la quarnlem chanh-
tri cua Vlen Bao Hﬂen hoig cua T.C. P,.V. thay thé ca quan-
nlen chanh tr1 cua l?p phap va Hanh phap.

Vp phuong dlen Hoc-ly, tanh cach chgnh -tri cuﬂ ,
tham-auyen bao h1en duac nhiéu tac gla co tham—quyen Xae
nhan. Theo tham—phan t01 cao Tran-Vﬁn—Llnh (. Chu—t1ch T.C.
r.V. ). gial th1ch hlen—phap khong the nao 1a mot hanh -
vi hoan-toan, phap 1y hay trung—;ap, hanh-vi ac doi khi
1a1 la mot cach sua doi hiennphap tuy theo nhu cau cua
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hler tinh va theo da s cug ca tlnhl. Eo Clao-su guyén-
van-Bong con cho rang: 'Chinh chieu huong cua cha-do va
tucng-lql cua quoc gia ma bat cu al gial thlch hlen—phap,
dac-b1et ]agcc-quan co tham—quyen giai- -thich, phai Ludn
1uon chu v,

Ve phucng-dlen an- 1e, anh cacb chanh- tri duoc bicu
ic_ kha ro-rang qua cac phanﬂguyet cua T.C.P,V. ([ Xin xem
phan dan-1y cua cac phan-quyet ngay6-12-68, ngay 7-6-71..)

Ta1 HOa-uY tanh cach rhanh tri cta thamquyen bao
hlen dﬁpg duore luua y qusa loi noi noi tleng sau day cua
.bU+t1cb T.C,U.V, Clarles Evans Hughes: 'Chung ta sonF
au01 Hlen phap nhgng Flun-p ap 15 nhimg gi dugc cac
Tham—phan noi ra'

m ~ 1 -~ A * r -
b)w ronp-tam cin tham~guyen la kiem hien ¢

l.- Vlen Bao Hlen ﬁe—nhat Cong—hoa 1a mot coy-quan
klem hieén, chu;en phﬁn quyet vé tlnh- ach hoﬂ han cua
cac dno 1u” cat, 51c—lu1t vo qQuy- tac hanh chanh 501 vol
T.CL¥ 'V )e nhi uong-boaz ta thay trong cgc tham -
quyen bao hlene quyen kiem hien van dugc xen la quan, -
trong hon ca vi no_ 11Ln—he tFUC"tlep tci qugen-lnl cug
nguci tqn va bao gOm mot cach glan twep quyen gial thlcb
hlenﬁph«p, Cho non, ch1 rleng ve quyen klem—hlen, luat -
nhap da tru-lleu mot thu-tuc rang- al, trong ao m01 thé-
nhan, ph p—nhan cong phap v tua- phqp den co-the xin T C.
., V phan—quyet ve tinh- cach hop hlen hay bat hop hlen
cua cac Vin- kien lap phap va hanh-chnnh

2.0 Ngoai Ta, nh@n khi d(wcgp den tham-quen klemﬁm
ta lal con nhan Jtray ring J1ian- phap_va luat-phap llen—he
den Jlgn Bao Hleﬂ va T.C. ¥.V. ngu da minh- thi mof 50 VAN
Klen doi-tuong cua tham—quyen nﬂy thi dq hoan - toan im-
léng doi VOl mot so ban Van co tanl-cach dﬁc-blet nhu:
“01—quy cua “uoc—hol. 010 Hlep-uoc quoc—tca ac dﬂo luat
tu ch1nh. cac vEn- Llun co trucc ngay ban hanh hlen-pbap,
cqc guyet dlnh hanh—vhanh bat thgnh van cung khong duoc
de- -cap, tal. Vay van-de dit ra ia chung ta can xét xar
Vlen o"D qun va T.C.F. V.. trong tham quyen kiem hién,co
thé kiem soat hop hi>:n tinn @oi voi nhung Hanh vi xhong

1,Prin-Vin-Linh, "7,3.P.V, vh vAn-dg klém—snét hep kién tink, "
i ang—thuyét ( Shi-Gbn: Tda Thugng-thén, 28-12-19537 ).

2.0 en«-\f '—B "T. EaV. - It <4
95§£1971?n o%g? C,P.V. n¥n Pg-nhj C§ng-hba," CAp-Tifn,

3-¥gﬂy§nkvan: "We are under a (onstitution but the Constitution
is what the Judges say it is",
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duoc du-lieu nay khong ? Chung ta bay tuan tu xéot tung
trunng-hop '

+ NOI-quY cUA qUBC-HOI

Noi-quy la motVdn—kien do guoc-hoi tu an- -dinh lay
de to- chuc va dieu-hanh n01»bo cua Quoc—h01. Hlen phap
1656 cho phep Quoc- h01 tu an- dlnh noi-quy tai dieu 68 vé
H‘en phap 1967 cho phep moi Vlen Quoc-h01 ducc tron guyen
an—dinh noi -quy tai dieu 419 khoan 3.

. Vay n01 quy cna guoc h01 co dugce dét trong pham—xl
kiem hiencua co-quan bao hién hay khong 4 - Co6 hai giai-
phap doi lap nku sau

- - Glal phgp thur nhut tra loi khong. Ly-do 1a vi
dieu 87 ﬂlen-Ehap 195u va dleu 81 Hien-ghap 1C67 khi an—
dinh tham-quyen kiem hlen cua co-guan bio hien khopg
MAang ywngala ﬂot su llet ke vo gloi~han .

.o Glal-phap thu hal tra 101 cu Ly-do 1a vi nol- .
quy cua Quoc—h01 co the dong-hOa v01 luat va su llet =t
cusn dieu &1 hlen phap 1067 khong co tlnh cach glol han.
Trong luat d01 chleu, dieu 61 Hien phap 1958 cua Phar
cung Cet n01 quy cusg hal Vlen Ouoc-h01 duql su. k}em -soat
cua HOLuJong Bao I'ién trudc kKhi duoe dem ap- dung .

r“h:Let nghl glql phap thi nhat Chl dung trén binh -
dlen thuan tuy hlnh thire va su glai th1ch qua chat hep
nen Lho cha p nhgn auoc . Van-de o ﬁay khong pha1 ln tin
xem su 1iet ke co giUl han hay Lhung co g101 han ma phal
t1m xem n01 guy cua Quoc—h01 cd thé nao xeg chung loai
vnl cac ban van duoc llet ke khong Vd y—chl cua nha ap
hién nhu the nao khi giao cho Quoc hOl ¢co toan quyen an-—
dinh n01 quy.

Trucc het, ve phucng-dien thuc chat, ta khang thé
nqo choi cai duge nﬂl _guy cua Quoc-h01 mang tlnh—chat cua
mot dao 1uat chi thleu co su ban hanh cua mong-Thong de
trc thqnh mot dao luat chinh danh ma thoz. va lai, xet
tren mot khia canh khac, noi-quy Quoc-hol do tap the dan-
hleu hay nghi -si biau quyef va tu den thi hanh. co du hai
tlnh cach dnn-phuong va chap-hanh chéng khac nao mot quy -
tic hanh- chanh cua Hanh phap hodc cua mot dinh-che ‘hien-
dinh nhu Chu—tlch T.C.P.V., Chu—tich Giam—sat-vien, do do,

e , _

1.NyuyBn-ichfc-Nhan, Luft Hhanh-Chénh, Gi ang-Yin 3an Cao-Hoc H,C,
(Sﬁi“’G"On: TI‘L['b'l’I.g Q.G!H.Ca’ 1971;-

2 Nguy&n-Quang-Quydh, Op. Cit, tr.32.
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n01 Uy’ cua Qunc—ho1 co the duoc xem nhu mot quy-tﬁc ranh
chanh chi phoi nganh Lap phap.

Thix nua, tren thuc- te tai nhieu nuac, ﬂuoc~h01
thucng dua vao n01-quy nhun dieu khoan trai voi F1e~
phap ma nha 1ap hlen thi chéc han khong bao gic muon guoc
hoi se an-dinh nﬂl—guy trai voi y muon cua winh Khibieu-
quyet trao tron quyen nay cho Quoc-h01.

Dc la nhung lz-do de ta com the kat-luan réng n01-
Quy cha guoc—h01 khong the nim ngoal pham- -vi cua tham -
quyen kiem hien.

Ve phuong-dlen an 1e, T.C. P V. hien nay chua co mot
phan quyet nao, bay to quan _ diem cua nlnh ve van de nay.h
Tuy nhlen, ngoai G.s, Nguyen Quang—Quynh ( cung 1la chuyen
vien cua T ,C.P.V. ), mot nhan—Vat co tham—guyen khac.’
ong Tran—Vﬁn-L1nh { Chu- tlih T,0,P.V. ), da chanh- thuc
benh—vuc 1ap—truong vira neu ,

+ HIfP-Ulc_qubc-TE -

Hlep T hay hlep-dlnh, dieu-uﬂc quoc—te la nhung
van- kien quy—dlnh moi 11en-he glua cac quoc-gia va 19
hlnh thuc the hlen chgnh sach dul ngoal cua chanh phu,
V1ec an—d1vh va thi hanh cac hiep -110C quoc -te khong thuoe
tham quyen cua Quoc-hcl nhung trucc khi hJep—uuc dugc
Long-Thong ban hanh phai dquoc Quoc-hol phe chuan bﬁng
mot dao luat Hien-phap 1956 quy dlnh dleu—klen nay tai
aléu 55 va Hien- phap 1967 quy dinh tai aieu 3D,

, . Cung nhu trucng—hup noi-guy Quoc-h01, co-the co hal
v=kien doi- lap trong , v1ec co mnen hay |, khong nen dat hlep-
uoc quoc -te thuoc tham quyen kiem hien cua cu—quan bao
hién :

- Y klen thi nhut tra 101 khong vi le cac ban Hlen
phap khong co minh thi cho phep va lail nau Hien phap cho
phep thi co the vi mot 1y-do phap-ly thong thuong, T.C. P,
V. tuyen bo bat hop h1en mot h1ep-uac va dieu nay se tao
mot anh-huong bat loi tram-trong cho quoc gia ve phuong—
dlen d01 ngoal.

- Y kien thu hai cho ring hiep-uac quoc-te dugc ban
hanh ducl hlnh thure mot dao lugt va thong thuong cac dao
1uat nay deu kem theo Vvin- thie: 'Hiep-uoc nay co hieu—

1.T¥An-Van-Linh, Loe. Cit.
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luc nhu luat qugc E11 .« Cho nen theo tinh- than trong phap.
hlep—uoc qunc -te phal dat ducl quyen klem hien cua co=
quan bao hlen. Tuy nhlen' néu y-k1en nay duac chap nhanth1
ta rat kho tranh kholi tro nga1 nhu da noi U tren.

Thanh thu, vi quyen-lﬂi toi thuong cua quoc gia,
v1ec tlm mot glal-phap dung—hoa rat can ~thiét. Voi tini-
than nay, ngucl nghien-cuu thiet nghi LJtrong hai nen phap
che llen-he, ta khong the phu nhan tham quyen k1em hién
cua cn—quan bao hien dai voi cac hlep-uoc quog-te nhun
c 1an thé nae de cho mot quyet dlnh kiem sgQat hop hien
tlnh bat loi khong the xay ra.Chang han nhu ?p-dun mot
the thuc tien kiem, yeu-cau T.C.P.V. glal th ch nhung
dieu khoan hien-ghap néu co su—nghl ngo hlop —uoe se vi-
pham. Iot the-thuc nhu the se méc nhien tao duge su thoa
blep truoce cua T.C.P.V.

+ CAC DAQO LUAT Tu CHiNH HIEN-PHAP :

Luat tu chinh hien- phap thuang dugce cac guac—gia
xer) nh - 1a mot phuonp—thuc chanh thuc de sua q01 hien -
phap. Thia-tu¢ tu chlnh hlen-phﬁp duoc Hlen -phap 1256 an
dinh tai Thien 9 ( tu dleu 89 den 93 ) va Hien-phap 1967
quy'dlnh tai Chuong & ( dieu 103 den 107 ). Ve phuong-
dlen hinh-thuc, luat tu chlnh cung do Ouoc-ho1 bicu—
quyet va Tong—Thong ban hanh ncn pha1 gat thuoo pham vi
tham . quyen klem hicn cua Bac co-quan bao hlen. Tuy nhlen
ta car luu y rﬁng do la mot dao luat ddc- blet co h1eu-
1uc sua d01 cac diau khoan cua 1iien- phap nen van de vi |
hien ve noi-dung Khong the Jgat ra. Co-guan kiem hien ch1
co*the kiam- soat hap hlen tlnh ve phuong—dlen hinh thuc
tire su hop le hay &hnng cna cac giai-doan 1ap phap ma thoi.

+ CAc vEN-xTRN ¢ TrRuGC NGAY BAN HANH HIEN-PHAP :

Trude ngay ban hanh Hlen-phap 1956 cung nhu Plen-
phap 1567, ve vén-klen lap phap, hinh- thuc dao du da
khong duoge hal ban Hien phap nai tol, chéng han nhu truoc
vién phap 1956 co Du so g ngay 14-.7-1950 an-dlnh quy—che
chung congmchuc, Du s6 57a ngay 24-10-1956 to-chuc nen
hanh-chqnh dla—phuang,v V... va truce Plen-phap 1967, co
Da s& 001/UBLDPAG ngay 24-6-1965 ban _hanh tinh-trang chign
tranh tren thn lanh tho V,N.C.H. Vay dac du co dét thuoc
tham quyen klgm hign cua cac coO-gquan bau hien khon ?That
ra, su giai dap van-de nay khong co gi kho—khﬁn, v nhu

ta biet dao du chlnh 1a Jhinh-thuce séc-luat duoc ban bo ,
trong gial-doan khong‘co guoc-hoi Do do. danh tu co khag
nhaunhung thuc chat va the thyc cau tao ch% la mot nen dai
nhlen dao du cung phai adt duoi su kiém- soat hop’ hien
tlnh nicu can luu v la sau Du so 001 ngay 24-§- =65 da dan
o> tren, danh- tr 'dao du' hoan<toan dugc thay the bﬁng
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dagh—tﬁ 'ség—luét' khi chanh quygn can ban bé mot win-
ki?n loai nay.

, Tuy nhlen, nOichung cac vén k1en 1ap-phap va hanh—
chanh co truac ngay ban hanh Ilen phap khi pha1 dua ra
co-quanﬂbao hlen klem—soat co bi nhung can tru nao khangq
Trioc het, ve phuong-dlen hocs ly cung nhu phap ly, ta co
the noi 1la khong”co su can tru nao ca khi dat cac van -
klen nay duogi che- do tiSm-soat hién tinh lién he, vi

- Theo nguy en-téc trong phap, Hien-phap in luat
tol thuong nen khong thé chag nhan co mot ban vin nad
khac dnng con hleu—luc ma trai vod nD

- ﬂlen phap 1956 cung nhu Hlen-phap 1967, khcng he
co su_ phan blet nao ve van-k1en 1ap phap hay hanh chanh
ban hanh tTuoc v1 barn hanh sau ngay co Hién- phap.

Duy chl cd diem _ta can lun ; 1a khang the thue hi%n
v1cc ki em- soat hop hlen t1n9 cgc van—hlen l1oai nay ve
phuong-dlen hlnh thuc ma chi co-the klem-soat,ve n01 dung

thoi. Uleu nay’de hleu vi cac ban vin cu bit buoc nha1
theo dung hinh-thuc va thu-tuc guy dlnh boi luat le duung
thﬂl.

Quqn-nle tren dﬁy da quoc 5n—1§ T.C.F.V. hoan-
toan chap nhan .

+ CAC QUYET-DINH HANH-CHANE BAT THANH VAN

. Quyet ﬁinh hanh—chanh bat thanh vin duoc dlnh nghld
la su 1m-l§ng cua chinh quyen truuc mot van de can giai-
quyet naog da. Su im-ling nay doi khi do 1uat le minh -
dinh, thl-du nhir 3

- Thea disu 321 Du s0 38 ngay O 11- 1254. sy im- l&ng
sau thui-gian 2 thang ducc dong hoa véi mo quyet-dinh
nic th% bac khuac, -

i - qéc lenh oU5- SL/NV nggy 1-4-1969 cung neu rénb
qua 20 neay. su im lang cua Tinh- trucng ve V1Bc chuap v
mot quyet ~-dinh’ de bo—nhlem cac uy—vien xa ducc hieu nhas
m§t quyet dinh mic nhien’ chap thuan.

1. Xin xem cac Phan-quydt nghy 29-4-70, 5-5-70 vh 11-11-73 vd
vife tuyénebd bfit hop hién s&c-luat sé 11/39 ngay 21-5-3%
(Tw-Phdp Tap-San s 4/70), Phén quyét nghy 24-3-70 v8 vige
tuyén b8 bt hop hidn sac—luat 33 22/85 nghy 8-10-1655

(Tu-Phép Tip-San a8 1/71).
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' vin-kien
,Nhung thong thuong sy im-ling khong duge/nad minh

‘thi ca nhung su xay ra 1am thiet hai cho ngu01 dan. Hoc-

ly chu—trucng trong trunng-hop nay danh-tu' quyet —dinh’
hanh—chanh' ma Hlen phap }967 dung { H1en-ghap 1956 ch{
gr10'1 han cac quyet»dinh hanh- chanh trong cac hanh vi 1ap
quy ) can phal duoc hisu rOng rai qua hail cach :

- Mot cach tich- -cuc aé chl cac quyet -dinh duoi
hinh-thitc cac 'ban vén',

- Mot cach tleu-cuc de chl cac quyet -dinh bat
thanh van.

bo do, cac quyet dinh hanh chanh bat thanh vin cung
phal duge dﬁt dug1 quyen klem-soat hnp hién tinh clhia cac
co=quan “bao hién”.

Ve phuong-dlen an-— le, ioi g1a1 thlch tren da phu-
hcg voi ,ayan diem gua T.C.P.V. trong mnt phan guyet ve
klem phap nen ta co—the suy ra quanddiem nay cung se
dunc chap nhan trong mot vu klen kiem hlen.

I 4
Muc 2 : Tuong d0ng trong quy-che tham—phan . -

Trong quy- -che tham—phan cua Vlen Béomﬂién v% T.C.
P.V, co hai diem tuong dong cin- ban Ve nghia-vu va dac
quyen cua tham- phan.

- - - ]
a)- Ve nghia=vu tham-phan 1

i.- Tham-phan Vlen Hao Han cung phu T,C. F. V.,trucc
khi nhan chuc, deu phal tuyen the th1 hanh mot $o nghia-
vu cén-ban. Phan tich cag loi thé do, ta tha¥y cg mot su
tuang dong ve nghla vu cua cac tham-phan, dal de tham =
phan phai 1

- trung thanh va lam tron nhlem-vu duoe giao pho,

- th1 hanh phan St mot cach va tu.

- g1u hoan toan bI mat nhung dieu ban luan trong
luc tham nghi va bleu quyet,

- ton- trong Hlen—phap ve 1uat-phap.

2.- Hgoal ra, de glu cho tham-phan guoc hcan toan
o-tu trong khi hanh Sil, ca hai qux—che qeu cam doaﬂ
tham phan khong duoc kiem nhiem nhung chiue vu co rhuong-

1.Lé-Vin-Binh, "Quyét-Pinh Hioh~Chanh Truée T.C.P.V.
Tu-Phap Tdp-San, III { 1069 ).

2,Xin xem Phén-quydt nghy 17-2-1970 ( T.P,T.8. sé 1/70 ).



heai den tinh-than déc-lép cia minh,
b)- V& guyen d¥c misn tai_phan :

Cung mot mue-dich voi nghia-vu bat kha kiem,, cac
quy-c¢hé con ban ¢ho cac tham—ghan quyen dic mign tai -
phan ,Theo 4o, neu khong ke cag chi—tlet di blet trong
cach ap -dung, tuy truong—hop ma viec truy-%o, tam RN
b&t gliam hay ;et xu cac tham-phan deu theo mot thi ,~tuc
co bao dam chic ehﬁn cho su an—thn ban than’ cia cac v1
a0 trong auot nhiem-ky.

DOAN B ; VE THU-TUC BAO HIEN .-
ggc 1l : Tuong dung_trong phuﬂng—cach su dung
to guxen.-

a)- Mo-ta su_tuong dBQg :

Ca hai glai—phaP deu ap—dung triet—ge hai phuong,

cach phat dong to quyen xin kiem hien: chanh to va khude
bien.

1.~ Trong Ehuang—cach chanh to, tu-cach khoi to
can g11i —thich ro them nhu sau :

~ The-nhan tuc 1a mo1 ca-nhan chung ta, chu-tihe
ch{nh cua phap- luat,

- Phap-nhan tu-phap gom cac hieg-hoi { céﬂténh'-
cach vﬁnuhoa, xn-hoi, nghe-nghiep, chinh—tri ton-giao, ..
vqi muc—dich khong kiém loi ) va cac cong—ty'( co tanh—
cach thuong—mai hay khong nhung co muc-dich kiém loi

.
1

- Phap—nhan co g-phap tire la cac t@p-the hodc co
+1nh cach dia~phuong nhu quoc-giag ao- thanh, tinh thi-
Xxa, xa hodc co tanh cach chuyen-mon nhu cac cong—lap $0.

2.~ Trong phucnn—cach khuac-bien, tuang can 1yu y
rﬁng vi ,su khuacubien luon luon xay Ta phan mot vy an
tong-quat ‘hom nen khucc-bien duoc oi la mot phu doi cua
vu an chinh. Su thgt. v?i phuung-cach khuac-pien, tung-
nhgn xhong kien ,thing ban van bat hop hién ma ¢hi xin

phap—alnh Jung ap-dung ban vin do doi voi y. Ching'hun b ARRAS

bi dqua ra toa hlnh mL vi da vi pham got dien luat, v, ben
khuwc—b1en truoc toa ring dao lugi ¢4’ bat _hop, hlen da y
duoc tha bong, hodc khi y b1 doi phumg neu len mot dad
lugt bat hop hién bat loi doi vol y trong mot wu tranh-
chap, Yy ben xin toa duang tung khong ap-dung dao 1uat ao.
Pbucng-phainﬁzem hien b&ng khuac-bien thinq hanh nhat tai
Hoa-iy, ¢h su thanh-cong dat duac tai do da khien
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nhieu quoc-gia ghac‘chu‘y~va dem long phuonrg-phap nay vao
phap-che cua guoc—gla minh.

b)- Hot luat diem can thanh-guyet: to guyen xin
kiem hien cua gQuoc-hoi :

1.— Trong phuong- cach chanh to, tu-cach khai to la
mot d1eu-k1cn rat ,quan-trong ae su—dung to qnyen, Trgn
tﬁucwte. van-de nay da to ra khong dcn gian‘v1 cac tac-
gig da tunp thao luan s6i nai ve tu-cach kKhoi to cua
Quoc—hoi. Mot s0 tac-gia cho rﬁng Qucc—hoi khong co tu-
Cach phap—nhan nen khong o quyen dung chanh to trong
mot vu kle x1n kiem hlen . Not so khac, trong da cé G.s.
Vu-Vﬁn-Nau va az —bict 1a cuu Chu-tich Thucng-Nghi Vien
Nguyen-Vén—Huyen N 1a1 cho rﬁng Quoc—ho1 co tu—cach phap
nhan rieng blet nen &G té quyen xin kiem hién nhu cac
phap nhan Khad.

Luat dicm tren cang ly duoc T.C.P.V. thanh quyet
trong vu an kiem—soat hop hién tinh Hghi-ainh tang thué
suat thue 1em-uuc do Thuang-ﬂghi -Vien yeu—cau. ahumngz
qua Phan -quyet ngay 12-12- 1969,"1? ¢.P.v. chi chap-thuan
vig hlnh thite don khai td cua Chu-tic@ Thuong—Nghi—Vlen
voi 1y-do sau: 'Chu-t ch T. M.V, da hanh—dong hop- 1e vol
tu-cach 1z dai- dlen T NV, Chu—tich T.N,V. duUc su—dung
quyen xin g1a1-th1ch 1ien phap va giai tan. chanh dang
nen suy ra,cung ducc u-dung to quyen xin kiem hien hole
kiem—phap'j. Do do, _ta da lg mat mQt dip tim hidu quan—
diem cua an—lc ve van-de tren.

2.- Theo'thien y, nguo1 viet luan-vin dong y voi

G.s. Nguyen—ﬁhﬁc~ﬂhan tren kh;a canh khong the cong nhan
Ougc-h01 ( hay Thuang-ﬂghi-V1en haéc Fa-Nghi—Vlcn noi
rieng ) ce tu- Cach Phap—nhan cong-phap rieng biet, vi

chap nhan nhu theé Jla giqn—tiep chap nhan Panh phap va Tu-
phap cung co tu-cach phap-nhan rieng. Dieu nay khien xam
pham den nguyen-tac ichu quyen quoc-gia t?uoc ve toan
dan' ma Lap phap, Hanh-phap va Tu—phap chi 1a cac co-
guan dal- dien.

Tuy nhien, khong phéi vi thé ma phﬁ nh%n t quy%n

1.Nguy2n-B§, Cong-Phap Tung, Giang-Vin (Sai—Gon Pai-Hgc Lunfjit-
‘XKhoa, 1971), tr, 164,
Nguy@n-Kh&c-Nhﬁn, "Khia Cpnh Phip-L¥ Cia VAn-»& Thud Ki g
Ude, ' Nghién-odu Hanh-(hanh sd 4/3¢, tr. 123,

2. ’v’&-van-uau, Luft-Hoc Bpi-Cuon (St-u-Gun k,t.,1971), tr. 377,

3.Xin xem but-lgd-ﬁg;so v Thu@hg-NgP;-Vién kign Nghj-binh
sd 1569 nghy 23-10-1969 v/\r ting thud Kidm—wic(TFTS s 1/70)
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. *in klﬂm hien cua Quoc—hoi, vi theo nguyen —tic quac gia

1a mot Phap nhan cong—phap t5i thuong ma co-quan Hanh-
DhBP cé quyen dai-dien trong moi truong-hop to tung, truoe
tog an thi mie nhien’ phai chap_nban Lap-phab ( va_ca Tu-
Phap trong De-nhi Gonﬁ-hoa } cung cé quyen dal-dieq cho
phap nhan nay. NDl mof cach khac, Quoc-hoi khong &o tu-
cqoh phap nhan rleng_nhung co quyen thay mat cho phap-
rhan qucc-gia de su—dung to gquyen xin kier hien.

Muc 2 : Tuong donp trong thu—tuc phan XU Va trong
hicu-luc cua ban an.-

a)- Mot _thu-tuc phan xu_coi txong van-klan lap-
phap hon vin- kien hanh-chanh

. Truac Vlen Raoc Hién cung nhu T.C. P.V., cac vAn;- kien
lap phap luon 1uon duge col trong hom cac vén-kien hanh-
chanh  Su phan blet nay duoc thuc hlen bang mot ky-thuat
phan xr nthu sau

- ”han quyet vo tlnb—cagh . - hop hleq mot viAn
klen harh—chanh chi can gua ban tong g6 tham-phan ﬁlen—
dlen chap thuan.

- Phan quyct vc tinh cach hop hlen cua mot van-
1“':Lt:en lap-ﬂhap thl phal can den mot tuc SO Cao hcn 2/3
tcng-sa tham- phan tai chitc doi voi truung-hap Vlen Bao

wiem va 3/4% tong- -s0 than-phén tai chirc do1 voi truong-
hop T.C.T.Y.

Su phan blet tren rap hop 1y vi ve thuc chat. vﬁp-

klen 1ap—phap luon 1uon phan_ anh y-chl cua so dong nguoi
hon vén—klen hqnh che “nh va cung duoc thlet 11p mot cach
Phuc-tap hon, a lai, tren kh;a canh phap-ly. vﬁg-klen
lap phap clung o cap cao hon cac v&n-klen hanh-chanh.

b)- Hieu—luc dinh chi cta Ban an :

Ban an cua Vien Bao Hien va cuq T.C.P.V. deu co hleu

luc d1nh chi nghia i nhung dieu khoan hay ban vin bat
hap h1en chi bi ngung; thi hanh ke tu ,nEay ban an go hicu
luc vo sau, voi hieu—luc ai nh-chi

cach hoi ta, quoc-gla khong co bon-phan tai lap tinh- ,
trang cho hop hien ani vaityui-giqn tur ngay ban hanh bar
vin bat hop hien deén ngay co ban an.

ban an khong co tanti-

Hieu luc dinh—chi hoan togn kqac v i hleu-lug tieu

huy cua ban an kiem—sOat hop phap tinh cua Tham-cbanh-
'vien. "hmg voi Luat 50 00%7/68, kiem hien k1em phayp la
tham quyen chuyen doc cua T.C.P.V. nen ta ca-the noi nnt
cach tong-quat rang hieu—luc tieu huy mot ban v#n khong
con duoce chap nhan nua.
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Muc 3 : Tuong dnng trong d&c- tinh tong_g aﬁ cla
thu-tuc

Neu nhan xet now cach ton; quat, thu—tuc k1en hién
truar Vien Bao Hien va T .C.P,V. deu co 3 dﬁc-tlnh sau

l.- Tlnhncach rong-ralv ;at-ca moi tu nhan va m01

'phap nhan khang han ghe deu ¢ to quyen xin kigm hlen.

Hon pua, tung nhan co- the dung ca hail phuang—cach chanh
t6 va khunc bien dé phat dong ta quycn, té gquyen cung -
khong bi thoi tieu.

L2 -T1nh cach gian—dlL_lt ton ken 3Thea ngpyen-téc
co- the khong can 1uat -Su, nguyen domn co-the ,thao lay 91en
minh trang, thu-tuc cung dien tlen nhanh chong; cac ,but
luc ve %hu tuc va cac ban an deu duoc mien thue truoe ba

—va con niem.

3.- Tinh- cach hanh-chanh tyong thu—tuc thong bao :
Cac Vi~ klon traa doi giua phap dlnh va tung nhan den dn
Phong ( hodc Nha ) Tong-Thu~Xy thau nhan va chuyen giaa
nhu nhimg vin- thu hanh- chanh nén khong' can den thua phat
lai nhu trong mot vu kicn dan—su.

Tren dgy 1a nhung nhan xet ve cac diem tuong dong
giua Vlen Bao Hien va T. C.P.V. , Sau gay ta can nhan dinh
vea cac dlem dl b1et glua hai glal -phap do.

TIRT IY : NHUNG mﬁn DY_BIET .-

Nhar cao diem tuong~dong. cac diem di biet glua Vien
Hlen va T.C.P. V.cung vua lien-he dén co-quan baoc hien
vua llen—he dan thu-tuc pac hien.

DOAN_A : VR CO-QUAN BAO HISN .-

Mac 1 : Khéc nhau trong dgi-tuong cua tham quyEn.-

Noi- tuang tham quyen cua Vien Bpo Hien va T.C.P.V.
26 nhing diem khac nhau ve ca hlnh-thuc lan noi dung.

a)- Hinh-thue cua tham guyen :

Vien Bao Hign that su chi 1a mot co=quarn klem hien
khOng hcﬁ khong lcem. Trai ai T.CP.V., ngOai tham-quyen
kiem hlen, con co ca quyen glai thich hien-phap ( chinh
danh ) va qugen iai tan cac chanh dang vi hien. Do do,
ve phuong-dien h nh-thue, tham qugen bao hien cua T.C.P.
V. rong—rai hon tham-quyen cua Vien Bao Hién nhieu.

b)- H?i-dqu cha tham-quyén- :




I" e !

2d

- 67 -

Ngay,trong noi dung cua tham-—quyen kiém hign cung
co!dlgm Khac biet. V hanh vi hagl—chanh, Vlen Bao Hién
chi co quyen klem-sott cac quy-tac hanh- chanh con T,C.
V. c6 quven kiem-soa: tat-ca cac quyet -dinh hanh-chanh’

1.- Quyet dinh hanh chanh la mut 1uat ngu bao gom
cac quyet -dinh ¢ca nhan va quyet -dinh 1ap quy :

- ouyet-dinh ca—nhan 12 mot quyet ~-dinh dung de an
dinh tlnh -trang phap—ly cua rleng mot chu-the ma ngual
ta biet ro danh tanhI lai 11dh va Cac yeu-to ve ban than
Th{ du' Quyet dlnh cu ong X lam chanh S0, quyet dlnh cho
ong Y tu Doc- -su Hang 3 len Docwsu Hang 2,...

- pret dlnh lag quy la mot quyet dlnh dung de tao
nen mot tinhe trangphay-ly tong quat cho cac chu tho .
trong cung mot hoan canh, khong ro dich danh 1a ai ykKhong
biet so—luﬂng baa nhleu,'chi biet r&ng\ke tu kKhi qqyet—
dinh ay ban hanh, neu chu- the hoi du mot 86 dieu-klen
thi rhail do quyet -dinh 1ay quy gy chi ph01. Thi du: Quypt
dinh ting luong cho m01 cong chuc la 3.0008, qugeﬁ ~dinh
apudung lau-thong mot chieu tren mot con lo.... .

2a- Tu nhan d%nh tren, ta thay réng cac quyet =dihh
1ap quy tren thuc»te\duac the h1en bﬁng cac vin-kien 1ap
ggx do cac ,co-guan hanh- chanq huu gquyen cong bo. Po ,cung
chinh la cac quv-— -t%c hanh-chanh ma Hion- phap 1656 noi den.

Su glal -thich trcn hoan toan phu hop voi g chi clia
cac nha’ lap-phap khi thao 1uan v¢ bleu quyet luat sa 7/5Q
ngay 23-12- 1960 thict- 1ap Vlen Bao Hien.

Vi quy- tée hanh chanh Chl 1 mot phan cua cac qugv
dinh hanh—chanh nen ta két- 1uan rﬁng quyen klem hlen cun
T C.P.V. cc’mot no1-dung rong-rai hcn quyecn kiém hién
cua Vlen Bao Hién.

Muc 2 : Khac nhau trong cach t6-chuc va dieéu hanh.-

- -~ h] -
a)- Ve nhan su_va-co cau : .

1, Danh-tu "quyét-dinh hhnh—chanh" o &3y @uwge hidn theo nghia
cun hoc-ly, bao gbm mgi hink-thie: sﬁc-lfnL nghj-&jnh,
guyét-dinh, tbdng-tvw,...( Xin xem lai Phan Chub’ng 11,
tr, 31 Lufn-vin nax} '

2.Nguy¥n-Khic-Nuén, Luft Hhoh-Chinh, Gi ang-Vin Ban Bfc-Sy
(Sai-Gdn: Truong 4.6 H.C., 1973),
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1 Nhan—so cua Vlen Bao Hién gom 9. tham-phan (1 chu
tich va 8 hoi-tham ) con T.C.P.V. thoat dau voi Luat 56
007/68 co 15 tham-ghqn.( ngoai tru nh1cm-ky dau e hlen
nay v01 Luat tu chinh hlenﬁphap OOl/?h mci ha xuong con
g tham- phan

Chu-tlch Vlen Bao Hlan do Tong—Thong cu VUi su thoa

hiep cta guoc-h01 con & hoi tham thi Tong—Thong cu 1/2

trong so cac than phﬁn cao cap hay luat gla), Quoc-h01
cu 1/2%fr0ng 86 ca¢ dan-biéy). Trgi lai, tham-phan T.C.P.
V. bt buoc pha1 la tham-phan xu an, tham- phan cong—to
hay luat -su va phal tuyen chon qua not the thuc phuc-tap:
do cu-trl dOan bau truoc roi ﬂuoc—h01 mUl tuyen chon va
Aong-Thong , b6 nhien sal, h1en nay voi dao 1uat tu
Chlﬂh hién- phap, Ehucn"—thuc tuyen chon da dgac glan - di
hoa phung tham—phan T,C.P.V. bat bujc phal ia tham-phqn
X1 an _hay tham ghan cong- -t6 ( tu- phap ho3c hanh- chanh J
cagp cap, co nhleu than nlen con aiec tuycn ch?n thi hoan
toan thuoc quyen Quoc-loi

Tham-phan Vlen Iio Hlen co nhiem-ky 1a 4 nam (trunp
vol nhiem-ky cua guoc 101), khi ﬂan,nhlem ky thl duoe bau
lai tat-ca;con tham-pf}ﬁ T.C.P,V. co nhier-ky la 6§ nim ve
theo luat so 007/68 ¢:x sau J nim s¢ duoc bau lai 6 ho#c
g tham—ﬂhan tuy truong—hop,'theo luat S0 10/71 thi - san
6 nsm so duog bau lai tat-ca, hlen nay theo 1u1t tu chinh

50 001/7k, cu moi 2 mlm thi duoc Quoc-hoi tuyern chun lai
1/3 tong—su

Trong luat dol chleu, tﬁy thea .guaﬂ-niém cﬁ@ tﬁqg
quoc-gia ma nhan soi cach tuyen chon va nhiem—ky cua cac
tham- phan co-guan bao hlen moi noi’ mot khac. Ta1 Hoa-Yy
T,C.P,V, co ca thay L9 tham phan do Tnng-Thong bo nhiem
voi mot nhien ky suot‘dui Tai Phap H01 Dong Bao Hlen co
¢ nhan-v1en chia ra lam 3 phan deu nhau do Tong-Thnng, .
Chu—tlch T.N.V. va Chu—tich H.I.V, ba nhlem voi mot nhlem
ky la 3 nam v1 cu sau 3 nﬁm th1 cai tan lai 1/3 tong-soz
ngoal ra, cac euu Tong—Thong déu ducnp nhien la nhan-v1en
vinh-vien cua Uoi Bong va vi Chu-tlch Hoi Dong do Tong—
T hong bo-nhiem (dieu 56 Hlen-phap iossg cua Phap ).

2, - Ve khla canh co-cau, phu-~tro phiem-vu tai- phan
cho Vien Bao ”1en co Uy=-Ban B:nh-Thgm- Uy-Ban nay co 5
tham-pnan GG yhu-tlch chi dlnh va €0 nhiem—vu phgn xet
chap thuan hay bac’ bo cag don xin phan auyet Trai lai,
phu tro nhiem -vu tal phan cho Dai HDi Bong T.C.P.V. co
Ban Hao "ien5 RAan nay do mot Pho Chu-tich T.C.P,V. dieu—
khien cung voi hai tham phan khac lam uy-vi-n va chi co
nhiem-vu than cuu cac don xin phan quyet ma khong cd
nhiem vu tai phan
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b)- Ve phuong-d;én diéu henh :

, Blem khac nhau én-ban trong vlec diou hanh la Jlun
Bao Hién Lhong co quy 341 lap Quy <on T.C.P.V, thi co quye
lcg auy .

Da do, Chu-tich V1en Bao 1en khong dugoe ra céc
quyet dlnH hanh chanh co tanh -cach quy-tﬁc, quyen nay
hoan toan tuy thuoc Tnng—mhong Tong *hong Py sic- lenh an
dinh chi- tlbt su fo chuc va, dieu-hanh Vlen Bao Wien neu
can kv sfc- lenh to- chuc Phong Tnng Thu—ny, ky‘sﬁc lenh
an- dinh ‘phu- cap cho chumtlch va cac h?l tham,... Lra:L lai,
Chu-tlch T.C.P.V. ¢ toan quyen ban bo cac guy—téh (haﬁc
hot mlnh hodc sau khi Dai Fol Jong bicu-quyet chap- thuan)
chi Ph?i cac van -de n01—bo.

MYue 3 : Yhac nhau trong_gux—ch; cla tham:phén .=

Glua hai quy- -cha cua thﬁr phan cd nhung Khac plet
11en-he den nghiz v bat Lha klen, déc quyen tp; phan,
phu—cap va van-de cham dirt nhlen-vu cua tham-phan.

a)- Cach thuc hién nghia—vu bat kha kiom :

Nguyen -tic bat kha Kiam duge qp dung déi voi tham-
’ ]

rhan Vlen Rao Hien cung nhu th‘n—phqn T.C. P v. nhung ,
trong cach thuc h:en co nhung diem khac blet dang luu Y

Tbam—phan Vien Bao Hlen bi cam khong quae klen
nhlen ,vol 'nhung chitc vu co huong hail den su doc lap
cua cqc vi o nhung luat khong llet ke ro nhung chuc—
vu naoc. Trén thuc-te, ta thay co nhung su kiem nhlem
duac m&c'nhien chap nhan nhu sau: hol-tham klem dan-
bleu, chu-tlch va h01 tham kiem tham’ phan chuycn-nghlep
ho#c luat -su.

. Trai 1a1, tham phan T.C.2P,V, duoe luqt minh thl la
khong duoc kiem nhlen hede dgc nhiem mot chuc vu cong-cu
haz dan cu ngoai tru viec giang huan tai dal—hoc va
nuung chuc vu hien d:nh Khl déc tuyen tham—phan T.C.P. V.
cac tham—phan chuyen nghiep phai ducc aat ngoa1 ngach va
1U1t -su g trucc khi co 1uat tu chlnh 00i/7% ) phai’ xin
bo 's0t ten tren danh bieu’ 1uat su doan.

Vay ngoai cac chuc vu deo luat cho phep. than-phan
T.C.F.V, tuyet doi klong duac klem nh1em mot chute JJyu nac
khac. Con s kiem nh:am cua tham-phan Vien Bao hien co-
the xag ra, va neu xc* thay co hqi cho su doc-lap cua vi
do, Vlen Bao Hicen PO hop lal de quyet dlnh su cheo tai.

b)- Cach dp-dung guyén d¥c mién tai phan:
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Trong quyen déc mlen tai phan, su apndung d0i voi
than—phan Vlen Bao Hlen va tham-phan T.C. P.V. co nhung
diem mbac nhau sau day :

1.~ Trong khi hanh nhiem, ngoat tru qua tang pham
phap, tham- phan T.C.F.V, tuyet d01 khnng the bi truy'to,
tam na, bét giam hay xet xu'vi nhung y-kien va bisu -
uuyet, con tham«phan Vlen Bac Hlen co- the b1 truy to,
tam na,...nei ¢o su chap thuan cua 2/1 tong-so than phan
ua Vlcn.

2.~ Trong trucng-hup qua tang pham phap,ksu truy—
to hay bét glam mot 1ham—phan JT.C.E.V. ,5¢e b1 dinh o f,ﬁ”ﬁ
sy yoeu cau Lcua 2/3 tnng-so tham- phan cua Vien, con rﬁ"
mot b01 taam Vlen Dgo Hien duong truung pham-phap thl
uuyct nhlon khong co mot bac dem nao ve su an-toan ban
than cua v1 do.

J.- Tham phan “.C F. AL cen 101 phan quuc va cac
trcng toi khac chl b truat qu}en neu co phan quyet cA
Jao—:letf hap-Vlen, .on doi vol V*en Bao Hlen, tnh—tEJ
nay cbi ap dung cho i Cho- tichk ma thoi.

. Dg do, trong clidi- tlet cud quyen dic-mlen tai phan,
thzm naan T.C.P V. co mnt su br.o dam chic chin hon tham

phan 1#1@-11 Wao Hlen Tt nhleu.

c}- Van-de pngycép clia tham-phan :

. l.- Cung trong lanh -vuc quygn 101. phu- cap cua
tham-phan Vien Bao H- én hcan toan do Tung-Thong an- dinh.
Trai 1ai, phu—cap cua tham-phan T.C.P.V, do ghinh Dai
HOl-OOng T.C.F.V, an—dlnh, ngoai ra,_ tham phan T.C.B.v.
con duoc huang huzu bong do Dai n01 Jong quy dinh, logi
phu-cap nay khong thay duoc an- d1nh chao tham-phan Vlen
Bao Hien,

2,- Tham Ehan Vlen Bao Hlen duoc kiem nhlem ca cac
chic Lvu goc ( dan-biéu, tham-ghan thitong ) nen phu—cap
do Tong-;hong an dinh duoc kiewm lanh voi luong bong
hode cac khoan phu—cap khac. Tral lai, tham- phan T.C.P.V.
chi 1anh mot loai Phu-cap duy nhut do Dal H01 Dong an-
dlnh mn +h01. He qua cua nguyen—téc nay la tren thuc- te
cac hOl tham Vlen Bao Hlen co, cac khoan phu cap tong gop
cao_ thap khong deu nhau méc du 1uat dinh Tong Thong co

'qugen an-dinh mot phu cap cao hon dol Vﬂi cac hol—tham

khong ,lanh luong bong hay phu-cap cna mot cong auy ( nhu
doi voi luat -su 1am hoi tham Y tinh- trang nay khong the
xay ra coi v01 tham- phan T.C.P,V,

d)- ¥an-dé cham dut nhiém-vu_:
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Tham-phan T.C.,V,V, co-the bi cham dut nhlem-vu vi
cac 1y-do 1uat dinh rhung'khong tle cham dut nhieq - vu
vi mot ly-dc ky 1uat do Dgi H01 Dong phan xet, Trai 1?1,
tham- I an Vien Bao Hlen co-— the bi chgm dut nhlem-vu vi
mot ly—do ky luat ma V1en Bac Hién xet ,ra chanh dang nhr;
v1 pham ldi the, 1am dieu thuong ton tanh-cach doc-lap
va pham gla cua chuc- WU, V.V

Do do, su che fal d01 vol tham phan Vlen Bao Eién
co tanh cach néng hon la d01 VGl tham phan T.C.P.V ,
Cun& not su vi pham ky luat, tham phan T.C.P.Y. chi co-
tae b1 ca nh cao hoﬁc canh cao go ghi ho-so con tham-
phan Vlen Bao Hién ¢o-theé bi gliai nhlen.

DOAN B : VE THU-TUC BAO HIEN .-

\ Tron thi- tuc kiém hlén, su, khac blet glua Vien
ZFao Hien va T,C.P. V. xay ra ngay;: ta luc nhan don dén’
Ithi cong b6 ban an.

Pue 1 Khac nhau trong w1ec nhan va_xet don xin
phan quyet .-

a)- Su nhﬁn don :

Dﬁc—blet trong hucng—cach chanh ta, nguyen don
knong duoc nop don khci to truc tlep tai V1en Bgo Hlen
ma phal qua trung gian mham-chanh vien; Tham-chinh-vien
nhan don khal to va sau khi xet ,don co ly—dn chinh dang
nod chuyen den Uhong Tong-Thu-Ky Vien Bao Hien. Trai lai,
trong phuong cach chanh to ta1 T.C,. P V., nguyen don co-
the nop théng don khcl t5 tal Nha “ong-Thu-Ky T.C.P.V.

na khong gua bat eu mot dinh ché trung-gian nio.

Xem the, thu—tuc thu nhut co muc-dich tranh cho
Vlen Bao Flen not su’ tran ngap cong-vlec nen hy-sinh
mot phan dan chu, cor thu tuc thu nh1 co tho khien T.C.
PV, tran day cong-vzuc nhung cd tanh-cach dan-chu hon,

b)- Su_xét dom

Trong giai-phar Vien Bao Hien, don xin phén quwgt
noi chunu,qau khi du( Tham-ch{nh Van va Toa—an duonig
tung chap thuan ahuyin den Vien Bao Hien. phgl qua su |
than dinh cta UX-Ban Dlnh—Tham, Uy-Ban nay co_quyen pb.n
xet de’ chap—thuan hay bac bo don xin phan quyet. Do dO.
chl rhgng don duce Uy ~Ban nlnh Tham chap nhan nerd duoc

Vien Baoc Hien phan quet ve noi—dung.

Trai lai, trong glai-phap T.C.P.V., chi <d Dbai
Hoj Dnng T,C,P,.V moi co tham-quyen quyet -dinh chap thuar
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hay bac bo mot don xin phén-quyét va quyét-dinh d6 phai
duoc dua ra‘trong mot phien xu chanh-thue. Do do. tanh-
cach dan-chu lai cang thay ro hon trong thu—tuc nay.

ygc 1l : Khac nhau trung_v1ec tham-cuu, phan xu vé
cong bo ban an .-

a)- Su_tham cia :

Trong gldl phaE Vlen Bao Hien, v1ec tham cixa ch1
duoc thuc hien not 1an va do UY Ban Uinh-Tham phu trach.
Trong glai phap T C. P V., ngoai v1ec tham cuu chanh cta
Ban Aao Hlen, cac tham-phan T.C.P.V. con co-the thuc hier
v1cc tham cuu bo- tuc cac tung rhueng ngay trong phien X .

b)-—gg Ehan X ¢

Phlenixu cua Vlen Bao Hien khong duoc to chuc cong
khai nen thu-tuc co tanh Cach haan toan but ky va ph1
tung. Trai lal Ehlen Xux cua Dai H01—Dong T,C.P,V. luon
luon duoc to- chuc cong khai voi su hlen dien cua cac
tung phudng va cong-to-v1en, thu- tuc o tanh-cach khau
dién va thuﬂng thuong doi_ tung.

c)- Su cong-bao ban an :

Ban an cua Vlen Bao Hien duec cong bo tren cong bao
gua trung gian cua Phu Tong-Thong, tral lei, ban an cua
T.0,P.V, thi duoc gol théng den So Cong—bqo de cong-bo.

Do do mot ban an cua Vlen Hao Flen co hieu-luc hay
khong la hoan toan tuy thuocmong-Thong co dong y cho ding
tren Cong bao hay khong. Trai ,(lai, ban an cua T.C.P.V %uo“
luon co hieu-luc vi S0 Cong bao khong co quyen bac khudc
v1ec dang mot ban an T.C.P.¥V. sau khi nhan auooe .

Tren day, ta vu1 nhan xet ve nhimg d1em di bibt
Flua Vlen Bao Hién va T. C’P J. Nhung nguyen nhan nao da
1am xuaﬁ hien Jhai giaL phap voi nhung ai blat 46 ? Va uu
khuyet diom ctia hai guai-phap dé ra sao’?

TIET III : GIAL-. g}m YA L MHUYET DIEM CUA
BAY G

DOLN 4 : NGUYEN- W cUA BAI GIAT-PHAY .-

“han—tich nguyen nhan xuat hien cua hai gial ph L
bao hlen, nguoi Viet luan vﬁh nhan Ehay nguyen—nhan sau-
Xa la cin-ban_ triet 1y ma cac ehe-dg aa chap nhan Va ,
1guyen—nhan gan la tanhecach ddc thu cua ial-doan chanh-
tri ma ché do ao duoc hinh thanh tuc la boi canh’ llCh—Sh
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E,C : “guyen -nhan xa: cXn- ban triet- 1y chanh tr;

cua cac che- do.-

a)- Dleu 3 Hien- phap 1956 minh thi rﬁng 'Quéc-dan
uy nhiem guyen ‘anb phap cho Tong—mhong dan cir va nhiem
vu Lap phap cho Quoc-h01 cung do dan_ cu. Su Ehan 1hiem
glua Lap phap va Hanh- phap pha1 ro- ret'

Tren binh-dien trlet ly thuyet' phan nhlem' do J.J.
DOUSSTAU ( 1712-1788 ) dlen‘ta trong guyén 'Xa Uce' (Con-
trat Social) vao ndm 1762 va da gay soi noi chanh -tri 1
bay glio. Theo thuyet phan nhlem, chu quyen cua uoc-gla
co tanh-cach bat kha ohan ( indivisibilité ), bat kha di
nhuong ( 1nallenab}11te JIR tuyet doi { absolu )} va vo qua
( infaillibilite )

Vi chi qu¥en khang the phan chia cho cac co=-quan
nen nguo1 ta chi co-tﬂe phan ChLa themuvu hay phan congs
glua cac _co-quan v01 thau ma thoi. Vi tuyet 601, bat khc
nhuong nen chu quyen phai luon luoq thuoc ve toan dan va
dleu khlen ¢o-quan cong quyen Phai gom nhung nguo1 dai-
dlen nhan dan, hanh su quyen hanh de nhan ,dan uay nhlem-
Va vi vo- qua nen chu Juyen phai phu hop vcl -ch1 chuns,
khong duoc phan lai quyen loi cua tap the nhan dan.

Trong quyen Xa Ioc, Ruusseau phan blet o rang Lige
chu—te voi chanh—phu. Vi chu-te 1a y—ch{ chung, co nhiﬂm
vu lam ra luat -phap, tuc 1a co-quan Lap-ghqp,dan ﬁu, ¢ o1
chanh Phu la nhom nguni thi hanh luat-phap tuc la co-qua.l
Hanh-phap, Rousseau khong noi den co—quan Tu-phap giu mo:
vail tuong dang ké nao trong guong may chanh quyen.

’Lay thuyet phan nhlem lam cﬁn—ban trlet 1y cho ché
do ghanh-tri, Hien—phap 1& U56 chi chap nhan su Ehan chia
nhiem—vu glua Panh—phap va Lap phap. CDn Tu—phap khong
duUc coi 1a co-quan co nhlem—vu dcc lap ma chi 1a mot
phan trong nhlem -vuy Hanh -phap méc dau dleu 4 khoan 2 co
ghi 'Tu-ghap phai co mot quy-che bao dam tanh cach dnc-
lag . Pien dang lyn y la trong cin ban phan nhiem doz
dien 9 khoan 3 Hien-phap lal cho Tong-Thong quyen 'lanh-
dao quoc ~dan' nen tren thuc te,hOan toan tra1 voi chu-
trucng cua Roussseau la cc-quan Lap- ghag phal t01 cao (v1
la chu 1:n s ¢U=-guan Hanh—phap 1ai co mot uu the ro ret
trong v1ec hanh su chu-quyen quoc-gia.

1, ﬂung—Ngqyén Nguyen—NgqcmHuy, Lijch-8v Che Hge-Thuyét
Chanh-Tri ( Sal-ubn. Cép-Tidn, 1870 ), I, tr. 217-220,




»

i o4

- 74 -

Trong khung canh nhur the. le d1 nhlen glal—phap bao
hien chi co-— the xuat hlen duui h1nh thuc mot dinh che déc
biet 1e thuoc Hanh- phap nhu la Vien Bao Hiénm.

b)- Den khi Hien- phap 1967 xuat h1en, thuyet phan s
nhlem khong con duac chap nhan tuyet doi nua. Dieu 3 khogn
1 Plen-phap ghi: '?a co-quan Lap Ehap, Hanh phap va Tu-phap
phal dwoc phan nh{em va phgn gquyen ro—ret'

Thuyet phan quyen da duoc ly—thuyet gia nguai Phap,
MONTESQUIEU ( 1689-1755 ), trinh bay trong quyen sach rat
noi tleng ca ong, guyen Tlnh-Than Phap—Luat ({ L'gsprit
des Lois ), Montesquieu chu—truong bao ve tu-do cua nguw*
dan béng cach dung 'guyen hanh che ngu quyen hanh' va oL
de nghl chla cha guyen quoc»gla thanh 3 quyen rleng blct
La p—nhag Hanh-phap va Tu—phap,nngjal ra, co-guan_ Lapw
phap phai duoc té phan lam 2 vioen: ﬂuy—toc vien va Thu—
dan V1en. Cac co-quar hay moi ho phqn cua ce-quan khrng
duoe hoat-dong trong anh-vuc ca cf—quan khac nhung co
quyen ngﬁn chan, kiem- SOat ian nhau™.

Hlen-phap 1967 Hay thuyet phan guyen lam cin»ban
trlet 1y cho che- du CLanh tri va da cong nhan 3 quyen
Lap phap, Hanh-phap vx Tu—phap duoc doc lap va thing -
banp trong mot the chqn vac nhuﬂg khong gat bo thuyet .
Phén nhiem Thuyet phan nhlem duoe nhéc toi trong y nghine
cﬁng cb su ph01-hcp va dieu hoa hoat dong thay vi phar
chia ranh’ glci mot csch cung rin va hoan toan blet lap
giua ba co-quan cong guyen.

Nguyen ~tdc Bh01—h0p va dieu hoa hqm chua tanh- cach
cong nhan co su lan qua lan lai, kem ché lan nhau glua
cac ca-quan. Cho nen theo Flen phap 1967, neu Lap- phgp
co ,auyen kiem soat va bat tin nhlem chanh phu thi Hanh-
phap lal co nuxen ban hanh hay yeu-cau phuc—nehl mot dao
luat da duoc Lap- phap bleu quyet chap thuan._co quyen ky
séc 1uat trong mot SO truong-hap déc-blet Tuong-tu nhu
the1 neu Lap phap va Hanh-phap co quyen tuyen chon va bo
nhiem cac vien chuc lanh dao nganh Tu—phap thl dl nhien
Tu—phap cung phai co quyen kiem—soat, tiet-che hanh?v1
cua hai co-guan_ 40 - madbien-phap huu hleu nhut chi co-
the 1a tham quyen bao hien. Po 1la 1¥-do glai thlch tal
sa9 g1a1 phap bao hlen cusa che-do De—nhi Cong-hoa xuat
hlen cuds minh-tmic T.C.P Ve, u-quan lanh- dao quyen Tu-
phap.

-~ - T o
Muc 2 : Nguyen-nhamr gan: boi cénh lgch-su .=

1, Ibid, tr. 205-207,
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Néu trlet 1¥ chanh tri 1a nguyen-nhan sau xa thi
nguyen -nhan gan cua cac giai-Phap la anh-hucng mic nhlen
cua moi giai-d¢oan chanh- tri ma cac che—do ducc hlnh
thanh. That vay, khung canh th01wgian t1en 1856 va tien
1967 co nhimg net dic thu rat dang chu y.

a)— Truoc het, khung ranh tien 1956 1a khung canh
via mol cham dut su hlen dién cua quan -doi “hap tal Vlet
L4
nam. Anh huong cua nguol Phap trong moi ianh VUG sau gan

100n#m  qo ho con rat manh me trong tiem thuc cua negwoi Viet.

Néc du tren nguyen-téc. Vlet-nam duoce Phap thia nhan dou
lap ke tu 8-3- ~-164L9 ( theo HOa-uUc lesee )5 nhuilg tren
thuc te, den Jhi Chanh- ghu Ngo—Jlnh-Jlem ndm chanh quyen,
ca mot he thnng phap-ly va mot guong may hanh chgnh do
ngu01 Fhap de lai van con nguyen ven. Trong boi canh lich
su chanh- tri do, cac nha Lap—hien 1956 rat kho thoat &hon
khuvnh huong cua he- thong phap luet La-tinh, trong do,
nhiem—vu bao hién ch% thu hep, trorg pham vi ylem qoat hon
hien tlnh cac vénaklen lap phap va 1ap quy ,va thuang aunc
giao pho cho cac v1er hcéc h01 dorg uan# tanh cach chant
tri hon 1a tai phan.

b)— Vlec ngucl Phap rut lui da khlen Vlct-nan di
vao mot naa re mai. vi sy sinh tog cua chc do tu-de
truoc 1an song xam-lcng ciia Cong—wan, Chanh phu Hgo Dlnr
Dlem bﬂt dau nhqn v1cn—tru HOa-Fy Anhahuﬂng cua POa-Ky
ngay cang manh dan, ﬁac-blet ke tu khi chlen—tranh Vlet—
nam tai phat Sau Cavh Mang 1~11- 1963, cac qunh phu
qua1 nhan ke tlep’da £o rﬂ bat luc trong v1ec tao lap
nhung dinh-che chanh-tri 6n co khién cho Cong—san aa .
nam wu the TO- ret vao cac nam 19641965 va cung da khien
cho Hoz —Fy phai mang vao Viet- ~ngm mot dac qpan ting vien
hung hau hon nug trleu nguni. Den khoang th01-g1an 1966~
1267 thi anh hwuong 0u1 Hoa-EKy coi nhu tran ngap trev moi
dia hat: quhn Su, chqnh tri, vén-hoa, x1*h01,.. Trong
guong_mqy cong quyen, o dan ﬂgucl Qa cung thay cnCc CO-

van My ben canh cac cap chi-huy nguoi Viet-nan.

Trong bai canh lich-su a0, cqc nha 1ap hlen 1c67
dau muon dau khong cung phai chiu 1nh hunng cua khuynh-

hucng luat ph1p Anh-My, trong as nhlem vu bao hién ning

tnnh cach tal phan hon 1a chanh- tri V1 ducc coi nhu la
mot 10: #hi danh cho co-guan Tu- phap de glup cho co-quan

nay duuc thang béng vgl co-guan Iap phap va Hanh-— phap

trong mot he- thong phan quyen.

nom B : UU EHUYRT DIBM ClA HAT GIAI-PHAF .-

Tu tanh chat tuong dong va Qi blet g1ua hai g111-
phap bao hien, ta xet thay hai giqi phap do c6 cac uu
khuyet diem chung vz cac uu khuyet diem rieng.
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Muc 1 : Qéc yu_khuyat diéem chung .-

ay- Lu aiem chung :

.- Vai su tu chlnh dieu RO ﬂlen phap lob7 hlen
nay ca hai glal phap da gdp nhau & mot un dlem chung 1a
phuong cach tuyen chon tham—phan rat gian dl va de thuc-
hlen. Do do, no vua tranh ducc su ton kem, nat thGl gio
vua glup che co-gugn co tham-quyen de chon dugc nhimg
*la--vat tai dirc xumg dang.

2= T6 quyen bao hlen duoc ﬂﬁ rong qua su ap dung ,

song hanh hai phuong—tach chanh to va khugc blen khong oo

ﬂlci han thc1 gian da noi 1lén duoce tanh- cach dan chu cu1
chn do, v1 no cho pnez m01 ngual dAan luon 1u0n co co hoL
1en itrude co —quan bao hlen de xizt phan quyet dinh ch1

mot ViEn- klen lap phap hay hanh- chanh gay ton ha1 cho minh.

3.- Ngoal ra, m)t thu-tuc toutung glan d1 va 1t t o
Veﬂ cua hal glal phap cung 1a° mot dlem'son dang duoc ghl
nhan. ¥Mho the ma, nguo dan khonp con cam thay 'vo phuc
dao +0ﬂ9 1nh' A, t”al lal,?luc A0 cunv thav de dang
Bao v guyen- ~doi charn i dang cua minh néu mudn.

b)- fhuvet diem chung :

Néu co un diem th hai glql phép cﬁng 06 nhang
khuyct dlem chung sau day :

1i,- Cac tham-phmn deu co mot nhlem ky glal han ( &

hoéc 6 ném ) va co- the ducc tai tuyen chon ,vao_cac nhlem
ky ke tiap. Dleu nay khien _cho cac tham phan de bi le—
thuoc co-guan co quyeﬁ tuyen chon va po nhlem minh v1 nhu
can ﬁuon t11 tuc chire vu sang nhlem—ky khac. Vol nhan
quat cua not chqnh tri g}a, G.s Nguyen—ugoc—ﬂuy khi nhdn
dlnh ve nhlem hv ] nﬁm cua tham~phan T.C. P V. da cho ao
1z hot so hor cua cac nha lap hlen 1967, 1a not trong
hunﬂ ly—do ’lqm cho che do ma Hien-phap Wevnhl Cong—hou
xay dung thieu nhung bao dam C1n thlet de ngﬁn chan nhung
lhn guycen co -thé ¢o cha nhg cam guyen va dieu nay *1a mot
tro ngai lon lamo cho su phat-trien chanh tri) . Theo G 5.
duy, Muon cho T,C.P.V., dugc huu hleu, can phal 1oai tru
aﬁh huﬂﬁﬂ cua cac co-gquan co quyen tuxen ba ho bﬁng cach
ap-dung mot trong hai glqi phap satr day

1.Nguyén-Ngge-Huy, "Non Hanh-Chanh vh V1Ec1&uuhTr1én Chanﬂ~
Tri," Tal—L1§u G1aqg_Thu &t (Boan cho Khéa H§i-Thao Chi-
Huy Cno Cfp wp-Trir To-Chue tai Ba-Lat, 1973
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- hodc aa cho cic v1 tha?-phnn nay duoc Elu chirc- v
dén man doi hay den ki hiu tri,

- hoéc khong chn ho duoc tai cu ( hay tai tuyen choqx
nan nﬁlem—ky cua ho nhén nhu hien nay .

2.- Ve phuong-c cach sir dung to quXEn, Eh&-ggc,khgéc
blen rong— ai glong nhw con dac hal luei, neu no dap ung
duoc nhu cgu dan chu th1 no cung de bi tung nhan lam dung
e’ dien tri vu klen hau thu 101 cho mlnh va vo tinh lam
ngumeg tr? guong may ¢u-phap von da chan chap.

3. Hleu-luc bat th to cua han an co-tha gay tﬁlet
th01 rdt lon cho ngual dan vi nhung ton hai do nhung ban
vin ba t hop hlen da gay ra khong duoc nha nuuc hod thuﬂng
Hem thé nia, hleu-lgc bat h01 to cua ban an cung de bl
cac co—quan hanh-chanh thieu thlen Chl loi-dung barg
cach ,cu ban hanh quyct -dinh nac dau biet 1q bat hap hien
de co- the thi hanh trong thoi gian chua co ban an hodc
baﬂg cach co dung moi thu doan ma thi- tuc to-tung cho
phep ae keo dql vu klen rgo hau loi dung thoi- -gian chun
ro’ban an ma qp dung trlot de quyet dlnh dang bi chl—
trich. Trong truong hop nhu the, nhung ai bi quyet -dinh
bpt hop hiénchi phoi co- theé bat loi rat nhleu. Thl du 3
mot quyot leh hanh—chanh bqn hanh mot séc thue bat hop
hién.

4.~ Sau cung, trong mot vu klen hlem hlenA co-guan
nha nuog 1uon luon 1a Jbi cao nen Lhong the co mot hlen-
phap che- tpl‘charh thuc nao trong truong-hop nha nuoc
khong tuan hanh ban an ,5u that, neu truong-hop nay xay
ra t}l ccng—luan cung co the'xen nhur la mot h nh thuc
che tal nhung thudng khong du suc manh ap dao y nuon cug
nha nucc. Che nen, nguoi dan luon‘luon o the 'thap co bhe
nlenv‘ va co-tha chiu su thlet tholi ngay ca truong—hop
minh ducc kien.

rleng
M ue 2 : Uu va khuyat diem/cua hai giai- —phap .-

a)- Giai-phap Vién Bao Hidn

+ Uu diém H

V;en Zao Ilen (o not Juu dlem rleng la hinh-thuc to
cﬁuc rat nhe nhang va it" ton Lem. rhan su va phuong- tlen
cua cu—guan co-the xem nhu U nuc toi thleu, vua du de

co—the lam tron nhlem—vu ducc glao phc.

* Khuyét diém :

Hgoal At diem khiem nhuﬂng tren, khuyet diem cha
Vlep Bao Mién tram trong hon nhigu :
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1.~ Tanh cach nang Ve chanh trl na nhg ve chuyen be
ron khlen cho Vien Bao Hlen luon luon chi co-the hanh-sit
nhien-vu theo chleu huong hop thoi co loi chg cg-quan
ncm ra the hom la chleu hucng hap phap de phan anh cong
ly va su vo tu. Vl le 'chanh trl vag phap dlnh th1 cong
ly phal ra, dit nen Vlen Bau Hien kho chu toan nhier—vu
tat phan cta minh.

2.- mham-quyen cua Vlen Bao ﬁien ch1 thu hep trong
nhlem -vu kiem—soat hup hien tlnh cac vén kien 1ap—phap va
lap quy nen khong the bao ve Hlen-phap mot cach J(hoan toar
nuoc Vlen Bao Hlen khong co quyen truc- tlep glal thlch
“1en-ghap nen khong the chan dung cgc y dinh vi hién gua
cac cong quyen. Ngoai ra, &01 voi caC‘hanh vi hanh—chanh,
V*en Bao "ien chi co- the klem—sﬂat cac quy- tﬁc hanh-cha
nen cung bat luc trucr cac quyet dinh hanh-chanh bat hcp
hién ma khong &6 tanh--cach lap quy.

3.- Vlen Bao Hien khong co quyen 1aE quy, s to-
chuc va dleu hanh n01 bo hoan toan le thuoc Hanb- phap ner
khong co the xemn 1a mot co=-guan doc lap d¢ thi hanh nhicr
vu cua minh mot cach vo tu ducc.

h.: Val vi- tri le thuoc Hanh - phap, Vlen Bao Hien
khong the nao tuong xung voi val -tro tlEt ché quyen han
cua co-=-guarn I@p phap va HYanh- phap - not vai tro Vo cung
quan-trong, doi hoi co-quan bao hlen not su doc lap hoan
toan gua mot ky—thuat to chuc c6 bao dam chﬁc chén hon.
Do do, Vlen Bao Hlen chi duoc dumg len de lam canh , trang
tri cho mgt che-do dan-chu nguy tao hon 1la co day du thuc
1uc de phat—trlen mot che- do dan chu that -su.

b}- Giaifphap Toi-cao Phap—vi%g_:
+ Uu diem : #

dTréi v&i Vién Bao Hién, T.C.P,V. noi b%t trong ba
uu diem sau day :

1.— Vcl mot tlnh-cach rong-rai cua tham—quyen, T.C.
P,V. hau nhu co—the ngin chan duoc bat cu y-dinh ho#c
hanh vi bat hop hieén phat xuat tu bat cu co-quan nac neu
duoc ypu-cau.

24 Nha co quyen 1ap quy rieng va mot guy-che bao

 dam duoc tanh- cach doc 1ap cua tham—phan! glal-phag T.C.

F.V. khong le thuoc quyen Lag-phap hay Hanh-phap nen da
chu toan nhiem—vu cua minh mot cach vo tu va trong tink-
than thuong ton phap—luat.

3.- T.C.F.V, cod m§t vi thé ngang héngév&i Hﬁnh-phép
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_vu Iag phap nen rat tuong xung vai vai tro tlet che q0361

han cua cac to-guan nay. .o ado, mot khi dan chung da ,quen
vcl sinh hoat bao hlen, T,C, P,V. se co co hoi dong gop
phan minh vao cong cuoc bﬂO ve va phat trien dan chu vo
curg gquan-trong nhu T.¢.P.V. Hoa-Iy da tung chung to.

+ Vhuyet diém

Tuy nhlen, ben canh cac Tu dlem, T. c.r.v, c6 cac
khuyet diem phat xuat tu thu-tuc bac hién nhi sau

1.- Ta con nhc, ben canh T.C. F.V, co mot Vlen Chunng
ly dé hanh s _cong to quyen. v1en Chuanp-ly in mot co-
quan iruc thuoc Hanh-phap ( Bo Tu—phqp } khong glong rhoue
dinh- che Uy v1en Chanhuphu cua Tham- chanh-v1en tuc mot
tham-phan doc-lap chi dai dlen cho phap—luat va vo tu
truac cgc tung phuang. ?o do, cac kat luan trang cua Vlen
Chucngly 1uon luon benh vuc cho co—quan “anh phap, trong
moi wvu klen ngu01 dan 1uon luon ph11 o thé thlet thei vi
phai ducng tau them mot d01 thu thu hai ngoai d01 thu
chanh 1z CO=-guan cong quyen. ﬂleu nay thiet tuong da va
tinh dl nguoc lai tinh- than muon mor rong cac to quyen de
bao ve toi da Flen phap. Trong khi thao 1uan Luat so 7/68
cac dan-bleu d01 1ap cung da tung cuc lue bac bo vai- tro
thicu vo ty cua Vlen Chudmg-1ly ( Bien-ban H.N.V. 50 45/
48 /i1 /BR ngay 20- 6 ig6g, tr.z20 ).

2.~ N oai ra, thu~tuc co tanh cach khau dien cung
1a mot su_bat lei cho nguci di kien. mruorc T.C.B.V._nguoi
dan von da Yeu the dc; vol cac doi)thu chanh thuc cung
nhu_ phi chanh thue cua mlnh; nay voi thu—tuc khau dlen,
ngucl dan lai chiu thlet thoi thsem néu khong tim duge
mot luat -5 glol dai dlen.

Hom nuaa thu tu phat ngon truac toa lai danh cho
Vlen Chuang ly va b1 don quyen noi sau cung cung bat 103
dang ke aci voi ke kh01 klen. Thu tu do neu da ap dung
hgp ly trong cac vua, an h1nh voi bi dom © vao vi the yeu
kum th1 xheng the nao xem_ ia hop 1y trong, mot vu an ba
hlen voi Vlen Chuang-ly va bi don chinh 1a cac co—quan
cong quyen luon luon co sin uu thée hon do1 vui ngual dan .
Trong thuc- te, ngucl noi sau cung bao gla cung co loi hf‘
1y-1uan chot bao gln cung anh~huong toi su quyet dlnH cu
cac tham- pnan nhieu hon.

Khuyet diem nay khgng tim thay trong thu—tuc ay-
dung trucc Tham-ch{nh-vien vi tal do thu tuc co tanb—
-cach hoan toan but kx va loi noi sau cung ducc danh cho
Uz—v1en Chanh phu, mot thu tieng noi vo tu, khong nghlenp
ve phia nao nhu da trinh bay o tren.

o0o
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om lai, qup cac dlem nhan xot Jtrong Chuong, nay.
te phal cong nhan rang tu glal—anp Vien Bao Hlen béng
co=che Vien Bao Hien den giai-phap bao hien bﬁng co-che
T,C.F.V. qua lg mot buoc tien rat auan trong cua che do
dan chu tai, Vlet-nam tren blnh dlen gha —iy. Héu gial-
phap Vien Bao Hien bi xem la khnng co du dleu-kien can-
thlet de thl hanh- vai tro bao ,ve Hlen phap, phat trlen
dan chn th1 trai lai, g1a1 phap T.C.?P.V, co rat nhieu
hua hen dé hoan thanh vai tro do.

,Tuy nhlen, su thanh-cong cua not glai phap bao hlan

'ch1 c6-the nhan dinh bﬁng nhung thanh ,gua cu-the mg glal

phap da dat duac. Do tao duoc thanh qua do, giai phap
bao hlen chang nhung tuy thuoc o cac dleu—klen noi tai |
ma con tuy thuoc o, ca khung canh ben ngoai V1 VaY, nuon
do 1u0ng glﬁ—tri cua cac g1a1-phap; ta cung can co mot
nhan dinh chinh xac ve cac an-le bao hien va thuc tai
chanh- trl vay

- -
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AN-LE BAO HEN VA THUCTA CHANH TRI

, Trong Chuong I, ta vua nhan dinh réng Vlen Bao Hie“
09 cua nhieu kKhuyet dlem nen khnng the la mot g1a1 phap
bao hlen tot aep. Trai 1lai, nho nhung ru diem ve phuong-
dlen phap—lx, T01 cao Phap-v1en 1a mnot glai phap baa
hién co nhieu hua hen hon.

, it khac ta can nhan dinh ?hﬂm rﬁng nhung yeu-to .
chanh~tri b?n, ngoal cung gnh -huong dén thanh qua cua mot
giai-phap bag hien khong kKem phan auan-trong. Mot quoc—
gia co xu huong doe-tai,htrlnh—do th nhap chanh tri cua
ngu01 dan thap kem va luon luon « trong mot tlnh the bat
on ginh ( chien-tranh, noi logn, ;.. ) _khon the la moi -
truong thuan tien de cac an- le bao hién tien bo ra doi.

Do do, khi de-cap den thanh qua cua cac glal—phip
bao hlen, ngu01 viet iuan van cung thay can nhan Xet ve
cac yeurto cua thue tai " chanh- tri da anh- hucng dén cac
thanh-qua ac .

Voi nhan dinh nhu vay, Chuong nay se luoc xet van-
de qua hai Tiet:

- Tiét I : An-1¢ bao hién.
- Tiét T1: Thyc tai chanh-tri.
o0o

e

TIET I : AN-L® BAO HIEN .-

Trong qua trlnh hoat- dong, Vlen Bao Hién da khnng
tag duoc mot an- le nao ca, Con T.C. P.V t{nh 4én guoi
thang ﬁ nam 1974 aa xay-dung duoc ca thay 43 an—le bao
hien. V1 tha, Vien Bao H:en da bi coi nhu ch ducc dung
1en de trang-tri cho che-do, con ‘T.C.P. vV, vai tpanh-t1ch
ke tren trong gan 6 niam qua cung chua the noi la dg tao
ducc su tin tuong va huong ung manh—me cua quan chung’
a6i vol sinhehoat bao hien.

hung du thanh qua khiem nhu&ng, T.C.P.V. clung da

..B_ld-
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chanh-thuc lam cong—v1ec bo-tuc Hien phap qua mot so an~
1e giai -thich hlen phap va cung da tuyen phan mot $0 an-
1e ve kiem hlen quan-trong gay g0i noi kha nhieu trong du
luan cua giol luat gia, chanh trl gia cung nhu uan»chung.
Cho nen v1ec tim’ hleu Cac anﬂle nay rat can-thiet de mot
phan nao luong gia vai-trao bao hién cua T.C.P.V,

DOAN A Lo KHAG VE CAC AN-LE BAC HIEN cUA
TOI-CAC PHAP VIEH .-

1

Trong so 43 an—le bao hien cua T.C.P,V.,ﬂch1 co 3,
an 1e glal—thlch hién- phap, con lai la 35 an-le klem hien.

To; cao'Phap-vlen chua xay dung duac mot an-le glal tan
chanh dang nao ca.

Muc 1 : An-1¢_gihi-thich hién-phap .-

Tgt—ca cac an—lé glal-thich Hlen—phap duoc ghi |
nhan deu Phat xuat tu to quyen cua guoc-h01. TrOng do, do
quy vi Chu-tich Qu00—101 yeu-cai1, giai-thich 3 1an va do
cac ngh1—51, dan-bleu yeu cau g1a1 thlch 5 lan. HgD“l tr
hai truong-hup co tanl-cach te‘nhi nen T.C.F.V. da co
tranh ne vai- tro ggaJ thich hlaﬂ phap, gon & trucng-hap
khac T.C.P.V. da bay to guan diam mot cach kha ro- ret
dang de cho ta tim hiéu.

LS ) at ~ - a~ .
a)- Ve thu-tug de Quac—hoi bieu-quyet viec nghi hos.

Nhan mot thong-dlep clia Tong-Thong xin Quoc-hoi
chap—thuan v1ec Chanh-phu tham du hoa dam tal ba- le, R
Thucng—Nghi Vlen cho ring thu-tuc bleu—quyet v1ec nay la
hai Vlen hop rleng, trai lai, Ha-Nghl—Vlen thi chu—truwng
hai Vlen hop chung. Su bat dong thlen nay duoc Chu-tlcb
*huong—mghl-V1en dua ra T.C.P. V. va T.C.P.,V. da glai-
thich dieu 3¢ ﬁhoan 3 Hlen-phap theo quan- -diem cua Ha -
Nghl—Vien ( PQ ngay 6~ 12 1668 ).

,Trong trunng-hop nay, T.C.F,V, da dua vao quyen -
101 cua gquoc-gia ma dua ra loi gial—thlch Theo qugn- |
dlem cua T,C.P.V., hai Vien hop chung de phan anh Yy-chi
va lap—truang cug thn dan hon nen khi can thao lugn va
bieu quyet mot van-de co tan quan—trongadéc b1et m1 Hién
phap khong minh dinh ro- rang thu~-tuc thi hai Vlen can
h?p chung.

bh)- Ve thu-tuc bieu quyet su chap thuan cua 3/k
tong-so dan-bieu de tr_y-to mot dan-bieu dong
v1en .-

Nhan mot vu truy—to dan—bleu pham'phap, nhOm dan—
bieu than chlnh quan-niem chi can lay dn chu ky chap-



r @ e

- 83 -

thuan cua g/h tong-sc dan—bieu 12 hop 1e. Tral 1ad, nhon
d01 1aptchu~truang tuos -80. chqp-thuan truy to not dan-
biau phai la ket-qua cug mot cuog thao-luan va bleu qu&eu
trong mot phlen hop Ihoang dai cua Ha-Nghi-Vlen Van —de
duoc dua ra T.C.FP.V. va duoc glai ~-thich theo quan- diem
cua nhom dan-biéu dol—lap [ Py ngay 24-1-1970 ).

Bay ch- the n01 1n mot trong nhung an le sang g{a
cha T.C.P.V. vw dang duuu ca nggl. Mac dzu guan dlem co
di nguoe lai y muon cha Hanhe phqp va nhom dan- bleu da 80
tei Ha—NghlmV1en nhung T.C.P.V. da co av ¢an dpm va,vo .
tu% sﬁn-sang dua vao chu—truang tot dep cua Hieén- phap ma
phan-quyet.

c)- Vo truang-hup bieu quyet du luat ngan—qach
tre pnai cua Ha—Nghl-Vlen

Theo dieu 46 khoan 3 Hién— phap, Ha-Nghl-Vlen phal
huyen ban du ;hao ngan sach sau khi bleu quyet aen .
Thuong- thl—Vlen cham nhut la ngay 1 thang 12, The ma
trong nam 1)72 Thucng—Nghl—Vlen lai nhan dugc ban du -
thao ngan-sach do Hﬁ—Nghl-Vlen chuyen den vao ngay 24
thang 12, Thuong- Nghl—Vlen da. dit van- de truoc T. C.P.V.,
1a ph11 giai quvet thp nao trung khi dieun hé khoqn 4
buoc Thucng—Nghl-Vlen phal bitu quyet du thao ngan -sach
xong truoc ngay 31 thang 12 7

T.C.P,V. da khai thOng be-thc bﬁng gial phap khuyLn
cao Thuang-Nghi-Vlen nen ap-dung thu-tuc 11p~phap thong
thunng du licu tai disu 43 Hlen phap v1 du ‘sao ngay 2k
thang 12 vanlcon ném trong thoi Jhan hién dinh de Thuong-
Nghl-Vlen thao- 1uan va bieu quyet ( rg ngay F30-12- 1071 ).

e ~ 1 ' ~ *
d)- Vo guyen cua Tong—T@ong yeu-cau Quoc-hoi phuc
nghi du luat ngan sach

Nhan mot truong-hcp Tang-Thong yeu- an Quoc—hol
phuc nghi du luat ngan- sach Quoc-ho1 ,quan- nlem rang
Hian- phap khong cho phep Tong-Thong co quyen nay trong
khl Hanh- phap cuong quyet glu 1ap trucng trai lai. Vgn-
de ,Guoe 22 nghiwsi dua ra T,C. P. vV, va T.C.P.V. da giai-
thlch theo guan- -dieém cua Hanh- phgp nhung dat them dieu
kien 11 Tong-Thong knong ducc tua y xin Quoc—hni phuc—
nghi ve cac Chuong lMuc thuoc cac quyan doc-la khae neu
khong co su yeu-cau cna cad quyen nay ( PQ ngay 31-1-69).

Chu thich phan-guyet tren, G.s. Nguyen-ﬁuu—Lanh va
G. 5. Hoang-Xuan-Hao da duc ket y-nlen trong doan ket-
1uan nhu sau: 'cong nhan cho TonT—Thcng quyen you—c u
Quoc—h01 phuc—nghl du thao ngan-sach 1a not giai -phap_
hcp—ly, nhung dit thom dleu-kien cho v1ec "hanh su quyen
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ay ia mot quyet -dinh khong thuc~ té va thieu ciAn-~-ban phap-
1yt

e)— Ve truwng—hdp Tong—Thong ban hanh mot du luqt
saun khi Quoc-hoi mol chi bieu quy@t chap thuan
hinh-thuc loi yeu cau phuc-nghl cua TongyThonE:

Say Fhan quyet ngay 31-1-156¢6, long-Thong lai gol
thong dlep xin tu chlnh thong-diep yéu—cau guoc-hOJ phuc
nghi du iuat ngan sach truac do nhung bi Quoc-hoi b1eu-
quyet rﬁng thong-dlep tu chlnh khong ccn ném trong th01
han danh cho Tang Thong su-dung guyen nay. Ong Chu-tich
T\N v pen gal bqn du 1uat ngan-sach sang Tong—Thong vai
loi khéng dinh rénp° ‘... ngan- sach duoc Quoc—hgl chung
quyet‘ va Tong Thong ¢z ban hanh du lugt ngan- sach do
theo kinh phl xin phun nghi lan dqu. Co 31 nghi- s1 cho
réng Quoc—hol mGl chi chap thuan ve hlnh—thuc ma chua
chung quyct ve noi dung thong-dlep xin phuc:nghi cua Tonr
Thong hen Vlbc ban hanh ngan-sa ach phu the 1a vi hlen va
yeu-cau T,C. E,v, glal -thich cac diou khoan Hien- phap lien

hg dén truung-hgp nay.

_ Trong phicn hop ngay 13-6~1969, Dai Hoi-Déng T.C.P.
V. da phan quyet nhu sau

"Tuem &i%u 43 khoan 2 Hién-phap, Qan«h@l ch1 cd-théd bac bd
“v3& hinh-thie hoje ndi-dung thﬁng—iiyp cua Tong—Thong yéu~chu
phgc nghij mgt dy 1uft khi hdi & da s8 qua ban téng—so dan—
"Hidu nguj-si, Néu kh:3ng dst duge da sd vivn k& 84 bAc vB
“hlnh—thuc, Mie-hdi s xet vé n@l-dung, trong nhung trubhg-
"hop nAy, Eong-xh&ng chi ed-thé ban hhnh dy 1udt do Tdng-
"Thdng xin phde nghj sauw khi Qude-hdi chung gquyét nji-dung
"1o0i y&u-cAu phic nghi."

Trong vu nxy méc dqu ng an sqch da duoc Hanh—phap

trot ban hanh nhung an le da bay to mot quan dlem phaop
ly rat ro ret kha di ngin chan duoc cac su klen tuang—tu
dang tiée ve sau.

f)- Iong-Théng ban hanh mot du luat trang khi su_
’ tranh chap voi Quoc-hni chua dut khoat :

Hgay 12- 4-1969 Quoc-h01 biau guyet chap thuan Jdu-
1uat bai bo Toa-an Dac-biet nhwmg Tong-Thong xin Duoc—

1 Nguyen—%ﬁu-Lanh v tek, "Chu-Thi ch Phan—ﬂuyét Ngay 3l-1 -69
trude T.C.P.V.," Phdp-Ly Tép-San s 3/68, tr, 113.
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H01 phuc nghi dleu 2 va dieu 3 du, luat do.’Ket-qua ctia
cuoc bleu quyet ve 17i yeu-cau phuc nghi 4o la dleu 2

co 1 phiéu thuan. 103 phisu chong va dieu 3 ¢o 37 phiéu
thuan, 66 phiea chony.

Thea dleu 45 khoan 2 Hien-phap- du luat chl duge
chung quyet VUl da 80 qua ban tong-so dan—bleu va nghl-
s1 nen ket—qua phuc nghl dieu 3 khong du tue so de chap
thuan va cung khong du tlc-s6 dé bac bo.

_Tuy nhien, quan- -diem cua Duoc—hoi cho réng vi cau
h01 da duce dit ra 1a tai thuan?' nen khong da so phieu
de chap thuan’ co nghlg la Quoc—hox da bac bo. Trai la1,
Hgnh—phap quan-niem rang dleu hg khaan 2 Hien—phap da
dung tu ngu 'chung guyet bac bo...' nen pha1 can cr vao
so phieu chong va neu khong an 50 phleu chong thi coi
nhu Quoc-ho1 da chap thuan. Do do, ngay 26-5-1969 T0ng—
Thong thong bao cho Ducc—hoi 1a da ban hanh du 1uat sau
khi tu ¥y tua chinh dieu 3 nhu vin-thu yeu cau phuc nghl.

Vl the, hai vi Chu-tich Quoc-hoi daa yeu cau T,C.F.
V. giai -thich dieu Ly Pien-phap. Trong phien hop ngay
19-8-1969, T.C.P.V. da tuyen phan nhu sau :

“Chidu diBu 45 vh 81 Hién- hap, sau khi Qnuc-h§1 chung
"quth njt dy lupt va chuyén lén Tong—Th@ng ad ban hanh
"néu khéng ddng gquan didm véi Quoc-h§1 vé vige giai-thich
"'ngt digu khoan cia Hlen—phap Téng-Théng chi cd-th& ban
“hth san khi vAn-48 tranh—chép duge Tdi-cao Phip-vién
"giai quyét L

Phan quyet tren chi minh dinh lai nguyen-tﬁc ghan
quyen, con diem phap 1y tai dieu’ 45 khoag 2 Hien phap .
ma ta mong dci thi chua duoc T, C P V. giai quyet Do do,
ta con phal chc doi quan diem cua an -le trong tuong-lai.

Muc 2 3 An-le kiem hién .

Hau het 33, an-- 1e kigm hien deu phat xuat tyu daon
khoi to hodc khuac bien cua cac the nhan. Duy chi co vu
aau tien (Vu thue kiem-uoc ) do cnﬁ-ticn T.N.V,, voi tu
cach dal-dlen cho Thuong-Nghl-Vlen. dung don chanh t3.
Ngoal nhunr an—le chi’ lien-he aén quyen loi ca nhan le
ta, ta co-the ke 3 v an uan- trqng nhut‘co 1ien-he dén
qugen~lui chung cunz uy-tin cua che-do la : Vu thue ,
kxem uoc Vu dan—bieu Tran—Ngoc-Chau ke do la Vu bau ciI
Tong-Thong va Pho Tong-Thong nhlem—ky IT1.

a)- Eg'én thué kiég uoe :

1.- Nguyen nhan :
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Tyong thci De-nhat Cong—hoa, Quoc-hoi da chleu/hz
Hien-phap bien quyet dac luat 80 13/61 uy quyen cho Tong
Thong cai-tri bﬁng sﬁc-luat trong, thui han 1 nam. Trong
so nhung sfcs luat do Tong-Thong ky co Séc—luat so 20/51
ngay 29-12-1961 thiet lap them séc thue kicm uoc. Picu 4
séc—luat nay chuyen uy cho Bo truong Kinh- te va Bo —truong
Tai-chanh huy ba hay sua doi’ thue suat naun can.

Sang thoi Je-nhl Cong-hoa. Tong—truong ¥inh- te va
Tong—truang Tai-chanh’ ch1eu d1eu 4 g&c-luat noi tren, da
ky ban hanh Nghi-dinh 11en bo 80 1569- BTC/BPT/NB/LB ngay
23~-10-1969 do tang thue suat’ thue klen -uge khién cho cac
hang hoa nhap cang ting gia va vat gia noi chung gia
téng manh me,

Do a0, _trong phlen hop ngay 25- 10-1969 cac ,nghi-
si da uy nh1em cho Chu-tlch T.N.V. ¥hoi to tinh-cach bat
hop hién va bat hop phap cua Mghi-dinh 1569.

P Dien tien noi v

Do don khoi to nggy 5-11-1969, Thucng-Nghi~Vien
ch1 ycu-cau T,C.P,V. phan quyet tinh-cach bat hap hién
va bat hep phap cia Nghi-dinh 1569 nhung trong bien-mlnh
trang ngay 18-11-1969, Thuang-thi-Vien lai neu 1cn su
vo hieu va bat hop hlen cua dien & sfe- luat 20/61 cung
nhu Nghl -dinh 1569 va yeu—cau T.C.P,V, tuyen phan *tien
huy ! Nghi dinh 1569,

Trong khi ﬂo, llen Bo &inh-te Tai- chanh nop khang
bicn luan benh vuo. lap-truong cua minh va dong thoi khude
blen réng :

- Thuang—Ngh:—Vien khong co 6 quyen kiém hién vi
khcng co tu-cach phap-nhan,

-Thuong-Nghi-Vlen da ap-dung su song tung va vi -~
B*am nguyen-téc phan quyen vi viec Rhai to xay ra cung
luc vei _viec bieu quyet du luat bai bo dieu b Sﬁc-luat
20/61 va hghi dinh 1569 tai Ha-thi-Vien,

Trong phien xu ngay 19-11-1969, Chu-t1ch T.N.V,
véng mit va cung khong cu nguai dai- dien; the theo 1&1
yeu-cald dinh hoan cia cac duong tung, t.C.P.V, d3 tuyen
an tién tham hoan xur den ngay 28-11-1969 va moi cac
duong-tung xuat ainh vao phien xu noi tren,

Chn-tich T.N.V, gai vinw-thu phan a6i ,quan diém cia
T c.P V.. cho r&ng vu kien khong co tanh-cach aci tung
va nhat quyet khong xuat dinh Con lien Bo Kinh-te tai-
chanh 1lai khuoc bien them rdng T.N.V. da néd noi rong thinh-
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cau nguyen thu -va Chu-tlch T.N.V. khong chung’duuc s _x
nhiem hop le dc dung don khieu nai. Do dol trong phlen ol
ngay 28-1l- 1069 T;C.P,V, lai tuyen an tien tham doi T.N.
V. xuat nap bien-ban phlan hcp ngay 25-10-1969 de chung-
minh Chu- tlch T.H.V. da duoc uy-nhiem hop-le va truyen
hoan phien x den npqy o-12-1969,

Trong phien X ngay 9-12-156¢, T.C,P.V, lai tuyén
ar tlen tham khang dinh réng thu-tuc ap ~dung cho noi vu
1a ' doi tung’ de yeu—cau Thucng-nghl-vien xuat dinh

Fum Kot . thue noi vu_:

Cuoi cung, trong, phlen *u ngay 12-12-196%, Thuong-
N@hi—Vlen van giu nguyen la ~truong cu va khong xuat
dlnh Llen Bo Klnh-te Tai~chanh khuoc blen them trucng~
hop khuyet tlch nguven don. Tuy nhlen, T.C.P.V. da tuyen
phan ket thuc n01 vu nhu sau

(a) Bac cac khuwc-blen cua Lien Bo Finh te La1-
chanh ve Van de khuyet tich nguyen don, tu cach khoi ta,
song tung va vi pham nguyen—tﬁc phan quyen.

Tai phan dan ly cia Phan-quyét, T.C.P,V, da trinh-
ro ly- d¢ nhu sau :

- Thu-tuc bao hlen khac biet vnl to tung dqnsu, céc
dieu 63 va ka tlep cua Luat so 007/68 khong du 11eu
truan z~hop khuyet ,tich nguycn don nen thinh cau cua Llen
Bo ¥inh-te Tai-chanh khcng the chap nhan duoe,

- chu 73{Luat so 00?/68 han che nhung nguo1 00-
the xin glal -thich hlen -phap va glal tan chanh dang da .
cho Chu—tlch T.1.V, su dung to quyen nay Do do, tai diecu
63, to guyen kiem hlen Va klo@ phap duce mﬁ rong nen
trong so nhung ngu01 co-the su dung to" quyen phai gom co
ca Chu-tlch Thucng-nghi-v1en.

- Llen Bo Hinhe te Tai-chanh khong huu 1y khi neu
len van de song tung va vi pham nguyen- tﬁc phan quygn vi
le su kiem hien va kiem phqp cua mot ban vin 1ap rhap

1, Ri?g Tham—phan Pdi-cac Nguy%n—Vﬁn—Blén da yéu~ciu cuoc
chilYkhae bigt cna Ong trong Fq n&ay 9-12-1969 ring thu-
tgc khSng nhit thidt lh A8i tyng mh ¢ khi 1% phi tyng

( Xin xem lai nguydn vin euwée chd tal treng 47 Lugn-van
nly ).
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hay 1ap quy thuOC than~unCn hien dlnh cua Tu—phap chiz
khong phai cua iap-phap hay cua Fanh-phap.

{(b) Ghi nhaq T.H.V. khong con giu thinh ecau nguyeén
thuy trong don khoi to ngay 5-11-1966.

,Cung tai phan dan 1y cua phan-quyet, T.C.P.V. da
neu ly—do la 1

- T.N.V. da xac nhan *xin tlcu hug Nghi-~dinh 1569
nhung thu- tuc bao hien khong du lleu blen-phap nay, €on
con Sﬁc—luat s0 20/61 tren nguyen-téc dq thanh 1uat nen
khong the quan-nlem rﬁng T, V., lai dung gon ch1 trlch
tlnh cach bat hﬁp hien hay bat hop phap cta mot harh vi
lqp phap,

- T .Y, tu xem rinh khong phal 1a nguyen don non
tu chéi xuat dinh tie 1a xac nhan khong co y—d}nh Cung
kien.

Lo Mic dqu Phan quyet ngay 12-12-1969 khong giai
quret ducc var -de chlnh do don khcl to neu len nhung tql
phan dan 1y cua phan quyet, T.C. P V, da trinh bay rat ro
rang ve t nh-cach bat _hop phap cua Nghi-dinh 1569, Ho-
qua cua su kien nay aa dua den v1ec cong- dan Nguyﬁn—van-
Chue nop dcn khod to tanh cach bat hop phap cua Mghi-
dth 156C va do Phan quyet ngjy -5~ 1470, T.C. P.V.da
chanh- thie tuyen phan bat hop phap Nghi-dinh as.

Ngoéi ra, ta cﬁng oan Iuu § r%ng Phén quyét ng%y
12-12- -1969 chi suy ly de két- luan T.N.V. co yu-cach Khoi
to ma khong cho ta ?1et}T KE.V. co tu-cagh phap nhan hay
khong - mot dieém rhap-ly then chot da lam ton hao kha
nhicu giay muc trong suot thui—gian dien tien vu klen

b)— Yu an Dari-bieu Tran—NgQC-Chau

i.- Nggyén—nhén

can- cu vao ban quyet-nghl do 103 dan-bieu ky ten
chqp\thuan v1ec truy to 3 dan-bleu Tran—Ngoc Chau, Hoang
Ho ve Thqn—The—Truc ve toi '11en-lac v01 keé hoat dong co
phuong hal dén quoc phong,' Hanh-phap da truy to DB Tran
Ngoe- Chal ra Toa-an Quan~su Mat- tran Luu-dong Vung 3.

Trong phien xu nga¥ 2- 3 -1970, ;oa-an Quan-su M*f—
tran da bac dom khuoc-b1en cuga DB Chau, cung khong ch}u
chugen don khiéu nai cua " duon -su len T.C. P V. va d=
tuyen phat duang—su 10 nim kho sai.

2.- Dién tien n§i v
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Do don Khord to ngay 16-2- -1670, DB *ran-Ngoc-Chau -
sau khi nhﬁc lai cac diém khudc bien - ¢da thinh ‘cau ™.cC.
F.V. :

- Truyen TOa-an ﬁuan-su Mﬁt tran Vung 3 CcT pha1 de
nap , cho T.C.P.V, cac ,don khudc blen do nguyen don da nap
truoc Toa nay cung voi ho-so noi-vu,

- mruyen cho nhap chung vu chanh to dang thu 1y voi
cac vu xet ve cac dan khuﬂc—bien noi tren da ducc xet xu
béng mot phan quyet duy nhut .

Trong phien xu ngay 24~ 0, T.C.F.V, da tuyen av
tien tham chap thuan cac thlnh cau tren cua nguyen don va
dinh hoap phien xu den ngay 28=4-1970. Nhung cung _trong
phlen xu nay, voi mot bhan guyet ve glai thich hlen Dhap
T,C.P.V, da cho ta blathuyet-nghi cua 103 dan-bieu trai
voi tinh=-than hian- =phap™.

Bo dé, tai blen minh trang ngay 2&-4 1270, nguyo
don xin bal nai cac den xin chanh to ngay 16-2- -1970 va
don khuqc blen chong ong Chu—tlch Ha- Ngh1—V1en cung bh"
quyet nghi cua 103 dar ~-biéu cho phep truy to nguyen doii)
nguyen dun chi con giu lai doti khieu nai ngay Re3=1C70
thinh cau T.C. P.V,

- tuyen phan bat hop hien S#c- luat ngay 21-5-1¢4
thict- lap Toa-an Quan—su Mt~ tran,

., - tuyeﬂ phan bat hop hien truc- to lenh cua Ong 'Sng
truong ﬂuoc -phong diza nguyen don ra xct xu dong thai
tuyen bo wva hleu cac thu-tuc truy to ke ca ban an ngay
5=3-1270 tuyen phat nguyan "don 10 nim kho sal,

- tuyen phan bat hop hien 1enh tong giam ngay 14-
2=1670 cla ong *ong truong Quoc phong.

. * A-
3.~ 4et thuc noi wu_:

Vu kien duoc k¢t thie trong phién x& nghy 5-5-1070,
T.C.P.V, az' phan quyet nhir sau :

- Tuyen phan bqt hop hlen cac dleu ,3s 4, 5, 9, 12

va 13 cua gﬁc~1uat 80 11/62 to-chuc Tga an Quan-su Nit-
tran. Ly do 1la theo to- chuc ‘cua Toa-an nay, chanh tham

1. Xio xen lai Bq ngay 24-3-1970 v& "thu-tye bidu~quy§t sy
chdp~thugn cia 3/4 téng-s4 dan-bidu aé truy td ndt dan
bidu ddng vign," tr.82 Lugn vén n3y.



L4

B

T

va phu tham khong thuoc thanh—phan XU an chuyen nghlep,
cung khong dat duci quyen klen soat hlen dinh cua C.
thu-tuc ap- dung truoc moa khong can co glal-doan tham
van 50 Kheoi nen khong ton -trong quyen bien ho cua bi can.
Cac,dlem do tral hén voi dien 3, 76, 77, 76 va disn’ 7
khoan 6 cua Hlenaphap,

- Tuyen phan hat hop hien guyet -dinh truy to , D3
Tran-ﬂgOC Chau vi da khong can cu vao truong-hop qua tang
pham phap nhiu dleu 41 30 Hin”—su TO- tung aoi h01 Va cung
khong cdn cur vao su chapwthuan cta 3/5 tong-so danableu
trong mot cuoc thao luan va bleu quyet, nhr Vay da vi
pham dieu 37" khoan 2 Hien- phap,

, - Vlec thinh- cau tien huy‘ban an ngay 5-3-1970 cua
Toa an Quan-su vat- tran Luu~don Vung 3 Chlen thuat va
lenh tong glam ngay 10.2- 1970 cua Tong-trucng Quoc phorg
thuoc thu-tuc pha an.

.- Phan quyet ngay 5-5-1570 da dap ung duog ky ,
vong cua moi nguoi tung ‘theo doi nol vu lie bdy gla Truoc
mot vu an‘chanh ~tri te nhi nhung T.C. P V. van ca du sy
doc 1ap va vo tu de bao ve'nen dan—chu phap trl. nsé la
mot dlem son trong thanh-tich hao hien va phat huy dan-
cha cua 7.C.F.V. rat dang duoc ca ngoi. :

c)— Vu an ve luat bau cu Tong—Thong va Fho Tong-
Thong nhlem-ky IY

1.- Nguyén—nhén

,Dad luat so 00%/71 ngay 23-6-1971 An— -dinh thé- thuc
bau ou Tong~mhong va tho Tong- Thong nhlem ky 1T, tai dleu
10 khoan 7, da dét then mot dleu-klen ung cu 1a phai co
su giﬂl*thleu cua 100 n6h1~v1en hoéc cua Lo nghi- -si Jhay
dan bleg. Dieu-klen 1ay da lam nhleu ngucl khong the ra
tranh cu duoc va cung da lam cho nhleu ngual bat man
chong a6i cho rﬁng dieu 10 khoan 7 da hoan-toan vi hién.

2.- Tom tit nai-vu_

Yu an phat xuat T cac don khal t0 cua 4 cong—dan
Nguyen~fran, Tran Con&-ﬂuoc. Cao-theuﬁung va lucng—Vén mha
Cac don - khui to nay dal Qe yeu-cau T C.P.V. tuyen phar
bat hop hien dieu 10 khoan 7 1uat 86 00G/71 ngay 23-6-1971
vi cac ly do sau :

,— Vi pham nguyen—téc binh déng cha cong—dan ve quyen
bau cu va ung cir quy d1nh tai dieuv 2 khoan 2 Ulen-phap va
dieu 12 khoan 2 “ien-phap.
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= Vi phanm tu dieu j? den 49 Flen—ghag vi cac dleu
nﬂy khonrr he quy dinh nhlen—vu gioi- thieu ung cu v1en
rT‘e:nrlg;--T‘P“r::-ng va Tho Tong—mhon cua Cac ngh1-51 dan bicu va
vi Eham dleu 70 Hlen-phap vi dleu nay khong he aquy dlnd
nhlem -vu Finl thleu un g cu vien Tong—Thong va Pho Tong-
Thong cua cac nghl-vicn,

~ Vi-pham nguyen-téc bau cu truc- tlep do dieu B2
khoan 1 Hién- phap an dinh;

- Vi pPham tinh~than Hien—phap cung yuchl cia nha
1ap hien 1967.

Lan-truung cua ”anh phap thi cho r%ng dieu 10 kh01n
7 hop hlen vi khonp co dleu Ihoan nao cua Pién-phap can
doait ma khong cam thi Quoc-h01 cd quyen lam.

Trong so 5 luat Oia duoe T. C.J.V. thiam khao y—klen
co 3 v1 cho dleu 10’ khOan 7 hﬂp hlen 11 G 5. Vguyenﬁfxﬂ-
nOﬂE, E.s. ruyen Quang - Ouynh va onb Ly HlnA—Fue, 2 v1
con 1n1 cho dieu 10 khOHn 7 bat hop hién 1A Iuat—su Lo-
Vén-glnh va IUat sar Thalﬂmhl Nhu—Ngoc.

3 .- Phan-quyet cuz Toi-cao Phqp-vieg

Trong phlen xr ngay 1 ~19%l, T.C.F.V. da tuy?n
pban h‘ban an ve 4 don khoi to neu tren. Ngoai tru dom
Khoi $0 cua cong—dan Tuong-vin-Tho bi bac ve hinh thuc,_
3 don khnl to can lai deu bi bac ve n01 dung vi 16 agieu
10 Kkhoan 7 khong vi hidn.

s Jéc—b}et ben duol ch phan quyet co ghi y kién
ﬂrnc biet cua Tham—phan T01 -caao Tran—Mlnh Tiet cho rﬁng
dleu 16’ khoan 7 lgat so 002/71 vi pham dleu 2 khoan 2,
Gien 13 khoan 2 va tinh-than chung cu1 Hlon—phip.

&.w Vu'qn vua trlnh bqy & vao mot trucng hop ma
cac dleu Vhoan cua FlCF—pth khong quy -dinh ro rang nen
van de hcp hlen hay bat hop hlen cua dieu 1uat b1 chl -
tglch can dén su ”1al-th{ch roné-ral cha co—quan bao hién.
Ho ecung nan trong khuon kho mot s tranh-chap ¢6 anh -
hucn cen uy-tln cua che-do V“ an mang quoc- gia. Thlet
nghi trong truﬂng-hop nhu vay, mgt ban an 'hop thoi' cna
T.CJF.V. thqt 1a cati-thiet. '

~uy nhien. T.C,F.V. da khong theo lap-truonb &6
ma trai lai da khang dlnh réng~'nh1ennvu cua T.C.F.V.
trong vu hlen hiru khong phai la de ra mot quan-nien ve
qlen co nen hay khong nen adt ra nguyen-téc ﬂ1oi thleu
mg eu v1an Ton*—Tthg va THo Tong—Thong trong khuon '
kho Hieén-phap ngay 1-4-1¢67 ma 14 xét coi dieu 10 khoan 7
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so 000/71 ngay 23-5-1971 co vi pham mot dleu khOan

¥

cua Lisn-phap hay khong. ( Trich phan’ dan—ly cua

=

uat
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Phan-quyet ngay 13-7-1¢71 ).

Su de!dét tren da dua den hgu qua dang tlec la su
doc dlen' cua Llen danh 'DAN crLY trong Cuoc bau cir Tong
Thong va Pho Tong—Thono ngay 3-10-14G71 gay ton thyong it
phieun cho chanh-tha dar-chu hien tai. Neu ghong tu choi
vai tro trong dal cta minh v, Te C.P.V, rat co the da tao

duoc uy tin va thanh-tich ve-vang trong co—h01 quy bau do.

DCAN B - ANH-FQUWG CcYa CaC AN—LE BAD HIEN .-

. Val thanh cua Vua ke, T.C.T,V. da dong gop duoc
nhyng gl cho nen phap-che cu-ky va cho che ﬁo dan—
chu phoi thai Viet—nam ? Chung ta se n&an dinh van- dc
qua anb—huang rua cac an le bao hien ve khla Canh phap—
ly cung nhu chanh- -tri.

Muc 1 : inh—hu&ng ve miat phép li .-

Ve nat phap ly, ari - le bao hlen co-the glal ~thich
va an dung luat—le hoae ba-tac va sang tao them cac
nguyen -tic luat ]e noi chung,

a)l- Gimi-thich va ap dung luat-le_

G1a1 thlch c day co nghia 1a 1am sang to ther mot
6*ed khoan cua luqt le, con ap- dung la mang cac nguyEﬁ-
téc 1uat le dua‘vao su sinh-hoat hang ngay cua chung ta
de buoc m01 nguoi phal hanh-oong trong tinh- than thuong
ton hag—luat Hai cang—tac nay thunng di dol val nhau
ﬁw-le bao hien cua T.C.P.V. ¢a tao ducc nhung anh- huqng
dang ke ve v1ec 5131 th{ch v§ 1p dung Hlpn phap cung nhu
luat phap. Sau day 1a vai thi du alen hinh : :

1.- Vé gini-thich va ap dung Hién.phap

- Trong Phan guyet g1a1-thlch Hien-phap ngay ?h—
3-1970, T.C.P.V. giai- th{ch su chap thuan cua 3/4 tonw-
§0 dan- bleu de trug—to mot dan—bleu pham phap phai la '
kot qua cua mot cuoc thao 1uan va b1eu quyet trong mot
phien hOp khnang dai cua Ha—nghi-v1an Quan-dlen do 1~1
duoc chlnh T.C.P. v, ap dung trong Phan-quyet ngay 5- 52
1970 dé cho réng ban quyet—nghl cua 103 dan—bleu cho
phep truy t6 DB Tran- Ngoc~Chau la khong hcp-le.

- Trong Phan quyet kiem hien ngay 5=5- 19701 T.C.P.
V. gla1 th{ch Cao dieu khoan Hien-phap da uy-nhlem chao
T.C.P.V, hanh su quyen Tu—phap, kiem—soat moi toa-an
cap duoi,...dé tuyen cac dieu Xhoan cua Luaf s0 11/62
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ngay 21- -1062 1ien-he den v1ec
su mét-tran 1a bat hap hién. th

to—chuc cac toa-an quan-
th ngay nay m01 co -~

quan tal-phqn deu ném trong mot ha thong duy nhat dung

dau boi T01 -Ccao Phap—v1en.

2.- Ve _giai-thich va ap dung cac wﬁn-kién lép phap:

Trong Lhan quyet k1em hlen

ngay 21l-9- 1973, T.C.P.V.

da giai-thich dieu &l Luat 80 007/68 khong ¢o y-dinh cho
cac duong tung st dung quyen khuoe blen fthu 1a mot blen—
phap dlen tri vu klcn do dn, T.C. P V., da bac khuoc bieér
cua nguyen don Andre de L'“plng nhu danh Muller chong ﬁo
Tu=-phap vi ducng—su da neu cac dlcm khuoc blcn vé cac
dicu 1uat khong co’ lien he gl den n01 vu,

b)w Bo- tic va sang tao them cac nguyén-téc lu&t—lé-

B6- tuc la them vao cac dle
le nhurg y nghia can-thlet de gl
duoc ddY du hon; sang tao la mo t

v khoan §§n co cua }uat~
up cho cge dleu khcaﬂ do
hlnh thuc bo- tuc quz

trong vi no duz vag tlnh yhan 1uat le ma tao them ra
nhun“ nguyen tdc nai da dap ung nhu cau cua tinh- the.

ﬂay la nhlen—vu t01 quan-trong c
lc bae hién noi rleng Xay-dung
way, co-quan bao hlen m&C nhien

aa qn+1e n01 chung va an
duoc nhung an—le loai
dong vai- tro clA coiquan

lup hlen, 1ap phap hay lap quy ., T C.P.,V. Vlet-nam chua

xay dung duoc nhieu 1n—lc loai n
mot Val an-le dién hinh sau day
uorg gop

1.« ¥& bo- tuc va sang tao

ay, nhhmg ta co tho Ke
ma T.C.F.V. da that su

them cac nguyen-tac

hion tlnh

- Trong Phﬂn quyet glal th
1068, du Hien- phqp khong du 1leu
quyet dinh v1ec tuyen chlen va'n
3! 1en—phaE ) 13 hai Vlen hop ch

ich h19n~phap ngay 6=12-
thu-tuc dac 'QLoc—hol

ghl hoa ( dleu 349 khoén
ung hay hop rleng, ,nhung

T.C.,P,V. dn dua Vao quyen 101 ,LAuoc-gia ma tuyen phan 1a

'hop chung' Tq thay r0~rang a6 1
tinh mod. no lam can- ban cho v1ec

- Ph1n~quyet gigi-thiech hi

a mot nguyen—téc hlen
dieu hanh cua Quoc-h01.

én- phap ngay 3lel- 1C6?

cung 1a mot thl*du tuong- tu khi T.C.P.Vv, tuyen phan ridng

Tonv-Thong co quyen yeu—cau Quoc
ngane~s ach nhung lai dat them die
khong co quyen tu y yeu-cau ngc
Muc Ngan-sqch thuuc cac quyén do
khong he duoc Hien-phag quy dinh
diem sang taa cua an-le vay.

R V% bS—tuc VR sang tao

-hoi phuc nghi du luat
u-ﬁlen ring LonE-Thong
—hoi phuc nghi ecac Chuong
- lap khac. Dieu-klen do
nen phal coi nhu 1a mot

cac nguyen-tic luat dinh:
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. Trong, Phan—guyet klem hien ngay 12-12-1969, T.C.F.
V. da cho rang dieu 73 Luat so 007/68 da cho Thuunb-thl
Vleﬂ quyon xin siai- th{ch hien-phap va giai tan chanh
dang nen dleu 63 Luat 4o cung cong~nhan T.N.V. co to
quyen klom hien. véi su glai thich nhu the. T.C.P V.da
m¥c nhien bo-tuc cho Luat 56 007/68 bing: Mot nguyenatéc
mUl Sang tao 1a. he ,ai co quyen xin T.C.P, V *ial—thlch
hien-phap va gial tan chanh dang thi cun, deu co quyen
xin T,C.P,V. kiem hien not ban vﬁn

Tai Hoa -‘y voi Val—tro bd- tuc Va sang ta a0 luat-
le! T.C.P.V. da tag dugc nhung thanh tlch that Ve~ vhng
Nhe nhun~ phan quyet Saﬁb suot V1 hop thal dia T. C.P.V.
na Hlen EhaE HOq—Jy luon luon thich ung. voi hoﬁn canh
moi va dap ung, duoc cac nhu-chu tr0ng dai cua quDC—gla.
Chinh vi thé ma quycn blél-thlch hlen pﬁap cua T.C. P V.
Hoa-Ky duoc coi nhu ia mot phuong—!huc bl fh{nh hidn-
phup vd luat phqp duoc moi nguci cong nhqn v

Muc 2 Anh- huong ve nat chanh tr1 . =

Vc1 than ~quyen hlen @inh, T.C. P.Y, trong vai- tro
bao hien co hai muc- dlch chanh tri la bao ve quyen -loi
cua nguql dan do Hien phap cong nhan va pao ve nguyen—
t”c phan quyen cua cha- do dan chu. ‘Pa thu xet’ Xem an- 1e

bao h1en da gay duoc nbung anh—huang nao qua hai mue -
dich da. :

L8 H - L™ T ., ~
a)- Ve bao—ve quyen—loi cua nguci dan

Trong mot che. dn dan-chu phap-trl, quyen 101 cua
nguoi dan Pﬁal duae luat phap che chU. Neu luat phap
khor-h co du kha ning che chn truﬂc cuong quyén thi khi
quyen-loi hlen dinh cua nguoi dan bi ton hai, co=-quan
bao hlen Ehal ca)nhle -vu can- thlep Cac vu k1em hién
hau het deu do cac the _nhan dung don chanh to hoXc khucc
blen nen an-le kiem hien cua T.C.P.V, da it nhieu bao
Ve quyep loi cha tu nhan dang ke,

Sau day la vai thi du ve cac an-le da truc-tiép
bao~ve quyen-lai cua nguai dan

~ Trong mot loat cac phan quyet vé cac dom chong
sac luat SO 11/%? taechire Toa-an Quan-suy Mit-tran -~ ma
Phan- quyet ngay 5-5-1670 ve vu Tran-ﬁgoc—chau la dién-

1. Xin xeu £,C, Wheare, Hlég-—}'hgg Tan-Tlén Nguy%n—ﬂuang dx
( 1987 ), tr, 136-163 .
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hinh - T01—cao Fhap—v1en da lam dinh chi hoat dong cua
ca mot he thong ph@p-nlnh de goa den tu,do cua ngual dan
hon fiet. "Cho nen vei nhumg phaa-quyet do, T.C.P,V, khong
nhung truc tlep benh*vuc quyen—lul cua cac qguyen d ma
con gian—tlep cuu vot nhung nguﬂl dang bi cgc phap-ginh
do ,8iam cam xet ¥u Nhung rat tiec la ke -qug cga cag
phan-guyet do chi duac Hanh- phap ton- -trong co mot phan

thuan détcac Toa=an Quqn st MAt-~ tran duoi su thong
thuoc cua *.C P.V. ) y Cag nguyen don trong nhung vu an
n01 tlepg do van con bi Harnh - phap giam cam theo cac ban
an ma Loa-an Q.53.M.T. da tuyen truoc su 1m—1ﬁng cua Toi-
cao Phap—vién.

- Trong fhan quyet ngay 11-31-1%70, T.C.P,V, da
tuyen bat hop hien dleu 3 NEhl dlnh 0&5/TTM/ND n ay 16—
1-196¢ cua Ho Quac—rhong buoc DB Ma-YXai Va kk phai tal
ngu sau nhlcw-ky dan-cir vi da v1 pham quyen loi cua cac
Cuoﬁw-su do' disu 23 khosn 1 Hzen—phap cong nhén.

- Trong ch Phan quyet ngay F- h 1673, T.C.».V. da
tuyer bat hop hlen quyet ~dinh cua Glah doe Trung-tam
chuauwch+ Dan- ph1 Lhucc tir” v1ec chuan-chi nhung chung
vhleu luong bong cuﬁ cac quowsu Dai-hoce kiem Nghl si
Vu«Vin-Fau va Nguyeﬂ-qu ~Chizu v1 aa v1 pham quyen -lod
cla cac duorg-su do diéu 37 khoan 6 Hien-phap cong nhan.

b)- Va viec ban-ve nguyén-tic phan quyen

’\
Phan quyen la nguyen-tﬁc hién dinh cin- ban cua ché
do Je rhi Cong-hga Viet-nam, Cao 1uat -gig va ly-thuyet
gla 001 do nhu la tharh tgi ae bao—ve chanh-the dan chu

Vl thc co-quan bao hien co nhlem vu can- thlep khi nguycn
téc nay b1 vi pham.

Van ae bao—ve su phan quyen thunng auoec cac 1n-1e
glal ~thich hien phap thuc hlen nhlcu hon nhung dol khi

ta cunz thay trong cac an 1e kiém hien, Sau day 1z val
an le diés hinh :

-~ Trong Phan quyetlgial -thich hien—phap ngay 19-8-
1969, trucc su kién Han JBa tu ¥y ban hanh mot du luat
trong khi con su {rhnh-chap vird Lap—phap ve wot dleu
izthoan cuu Hlen-phap ren xem nhu da glanh quyen glgi—
thich & rién- Qhap, T.C.F.V, tuyen phan réng giai-thich hidn
phap la gquyen hlen dlnh cua T.C.P,V, non khi su tranh-
crap con tleB dlcn thi chi o T.C.P.V. moi co tham gquyen
glal quyet van-de.

- Trong cac Phan- quyet kiem hlen ngay 2%-L-1G70,
P 19?0 va 11w 11 1970 truuc su klen Toa-an Quan—su
Mit-tran d3t thudc quyen cua Hanh-phap | Bo Quac-Fhong ),
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T,C.P.V, da ,eol ae 1a su v1 pham nguyen-tac phan quyen
va tuyen phan réng chi co T.C.P.V, moi 1a co-quan dung
dau va kiam-soat moi phap dlnh khong phan blet.

Ta via luoc khao .Xxong mot sG an le bgo hlen Lquan-
trong cung nhan dinh ve cac anh huang do cac an-le tao
ra. Trong Tieét ke tlep, ta se nhan dinh xem nhung yeu t5
nao cua thuc tai, chanh tri da truc—tiep ,hoic gian-tiep
anh-huung dén thanh qua cla cac glal phap bae hien.

TIET IT : THUC-TAX CHANH.TRI .-

mhuc tal chanh tri duoi hai ché- do Cong-h01 00=
nhung séc thai rleng blet vi theo 1uat tien hoa, mot
che do chanh-tri phai tral qua’tu glal-doqn pth?thal .
dgn glai -doan trucng«thanh va y-thuc chanh- tri cua nguoi
dan cung di' theo chisu hudng do,

Trong cheé- do Be-nhat Cong-hOa, phap ly da tro ngai
cho sinh-hoat dan chu m-a nhng yeu- 1:9 cua thueg tai cha,nh
tri cung carn tra cho sy thanh -cong cua, mot chanh thc dan
chu rat nhieu. Sang thoi De—nhl Cong—hoq, méc du muc do
chién-tranh co tram-tr'ong hon v-n. 1’jn luc ‘tinh- tl"le bat an
dlnh nhung nhunp nhuoce diem trén co phan duge cai thien.

Be nhan dinh ve nhimg anh hunng cuﬂ thuc ta1 chanh
tri d6i wéi slnh—hoat bao hlen, ta sge xet nhung yeu—to
cua thuc’tal chanh iri dua den su bat dong,cua Vlon Dao
Hlen truoc va nhung yeu to cua thuc tal chanh-~ trl da
thuc day su hoat—donp ciza 1T.C.1*.V. sat.

DOAK 2 : WHUNG YEU-T6 CUA THUC-TAI CHAMH- TRI DUA
] DEN_SU_BAT DONG CUg VIEN BAO HIEN .

Co hai, yeuTto ve thug- tai‘chanh tri da khlen cho
gial phap Vlen Baco H1en duwi fhol De-nhat Cnng—hoa khong
the thanh cong auoe. Do la tanh—cach doc tal cUa co<qgLan
Hanh-phap va su xa la cua nguoi dan dai voi blen phap
dau tranh bﬁng phapmiy.

Fd ’ .
ggc 1 : Tanh-cach doc.doén cﬁa CO=qlan Hénh-phép :

Sur doc doan cla ,CO-quan Hgnh Ehap De-nhat Cong—hoa
that ,Su da'manh nha ke tur khi bit dau thanh -lap che- g
voi y dlnh thlet 1ap mot chanh the danh nhleu su_uu dal
cho *nng Thong. Y dinh do da thanh hinh nho o hosz -canh
lich-su thUan-tlen. That vay,‘Vao ngm 1956 Ngohﬂ nh-Di
da truat-ghe xong Bao- ﬂai thanh- cong trong viec dgp Bfnh
Xuyen, giai giUl xong cac don vi vo-trang cua cac giao-
phai va khong Bgap mot tro ngai quan- trong nae trong viec
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dan ap doi-~ 1ap. Thanh- thu trong so 121 dan- bleu nuoc-h01
Lap hlen da co 161 ngucl cu? chanh quyen, 30 econ la1 curg
thuoc thanh phan than chlnh.

Sgu ngay ZF-IO 1956, nhd mot uu the phap 1y hlen
dlnh Tong Thong Ngo D nh Dlem al sau them vao con duang
tap trung quyen—luc. Than- tuong Ngo Dlnh Diem duoe can-
bo nha nuoc co6 suy-mci Jnguol de ,cao0; bai hat 'Suy ton
Ngo Tong-Thnng duge gﬁn lien voi bai Quoc ¢a trong moi
bUDl le chao co' cac cuge bau cu Quoc-h01 Lap phap duoc
Chanh-quyen dung dn moi thu doan de dua nguﬂl vao, thanh
thir tai dien dan Quoc—h01 Lhong co tieng hoi cla ddi- lap,

Trong mnt khung canh thuc tai chanh tr1 nhir the,

_Tonp-Thong coZthé lam bat cu d1eu gi ;ong—Thong muon,

arh-v1 cua co-guan Lae phap va Hanh-phag deu ?o ténh- .
cach tuyet d01, bat Kha ch1 trlch Cho nen, Vlen JBao Hlen
ch1 1a cnl bong mc it nguol blet den trong he thong to-
chuc guong may qunc—gla va khong thé nao la not dinh- che
huu-hleu duce,

ggc 2 : Blenﬁphap dau tranh béng phap-ly con Xa la
voil moi newoi .-

mhem vao khuvnh hucng doc ta1 cua Phanh—quyene y—.
thuc chanh tri cua nguol dan cung con rat au-tri, Tung
aong dUUl che do thuc dan phong klen, ngu01 dan chiu du
moi su bat cong thlet th01 ma khong co su bao che cua
1uat phag Cau 'vo phuc dao tung dinh' thuong duoc mai
ngu01 nhic nho nen Phai dén toa-an la mot vigc van bat
dic di. poi vol nguoi dan. v1ec kien tung nha nuoc cang
xa la hon, no chﬁng nhung khong the thanh-cong ma con co
khi rude hoa vao than

Y nghl cua ngual dan Phan anh duoc phan nao thuc—
te nhung thai do tleu—CuC cua nguci dan khong the lam
cho cac dinh ché phap ly co ca-hoi hoat- dong dé ta co-
the lucng gia duoc muc hiru hieu clla chung.

VGl mnt yeu—to chanh - tri thuc-tai nhu the, Vlen
Bao Hlen du’ co _néng 1uc phap-ly den dau cung khn co-the
1a mot dznh-dhe huu—hleu de bao—ve quyen- -loi cla nguoi
dan vq phat huy dan- chu.

1, Nguy%n-?in—Tubng, B;nh-Ghé Chanh-Trj VigtNan, Gi Ang~
- vin { Sai-Gdn : T rodng Qudc-Gla Hanh~Chanh, 1972 )y
trang 36.
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DOAN_B : NHONG YEU-TO cla THUC-TAL CHANH-TRT_DX
THUC DAY SU_HOAT-pONG CUA T.C.P.V.’

Tu cugc Cach ~-Mang 1-11:-1963 cao chung che-do De
nhat Cong-hoa den ngay ban hanh Hien—phap 1967 la’ khoang
thal—gian co nhigu xao tron ve chanh- tri nhut nhing cung -
loi keo ngu01 dan tham—gla hodc luu tam dén sinh-hoat
chanh trl nhisu nhut.

Ue gua cua nhung blen chuyen chanh tr1 don dap
trong khoang thol -gian do da khien cho chanh quyen trong
che do De-nhl Cong-hoa'c01 mo hon va Y~thuc chanh-yrl R
cua ngudl dan cung truong thanh hon. Nhung co le can tro
cho sinh-hoat dan chu nhieu nhut la chanh quycn pha1
duong dauw mot cuoc'chlen o mot cucng a0 qua cao va nhung
kho khin kinh-te qua lom trong nhimg nim qua.

’ , L 1 ' b8 ’
Muc 1 : Tanh-cach coi mo cua co-quan Hanh-phap

Hlen phap 1-4-1967 duac thlet—lap trong luc tlnh—
h1nh chanh tri Vletwnan con dang phuc -tap va khong co
mot ca nhan, doan thc ap luc nqo nin duoc wu-thé tuyet—
d01. Do do} Hlen phap khong danh cho Tong—Thong mot uu-_
the phap-ly dang k& nao. Hon nua, Tong-Thong He-nhl Cong
hOa du muon cung khong the di ngay veo khuynh huung doc—
tgl khl ma tam gUOng Ngoﬁblnh Dlem con _ngay trunc mét
va che do dquoe dung len chlnh la do qhung cgo trqo doi
ho1 dan-chu Tat hing say cla quan chung trucc do.

V01 che Ao Ee nhi Cong-hoa. ngucl ta khong con
nghe thay Canh éo caodram ro hoéc suy ton vi nguzen thu
quoc~gia trong mol buodl chad quoc-ky nhu: trioe nua. Tral
lal, lan dau tlen ngucl ta duoe nghe thay nhugg tiqng poi
601 lap tai dien dan Quoc—h01 cung nhu tren bao-chi. V1
the, mot hanh v1 Cua ca-guan Iap phqp hay Hanh phap khong
the co tanh cach tuyct dol, 4;11 %al, co-the b1 phe doi-
lap Va cong luan binh phaﬂ chi trich de- dﬂng. th the ma
vai- tr? cua T.C.P.V. duoc nhiéu ngual cha v va bit dau
tin tuong.

Muc 2 : Su_tdng truéng va_ﬁrthéc chénh-tr% cua
nguol dan. ‘

Sgng song vnl tlnh than col mo cua chanh quyene y-
thuc chanh-tri eua nguai dan cung tang truong hon nho
tral qua cac blen co chanh trl don dap tren thuc—te.

Ngucl dan bit dau lanh-h01 nhung bai hoe kinh- nghicm

g sy tranh dan cua ho da co hieu- ua. Vl thé, hanh-vi
cua chanh-quyen, tleng noi cua d01 1ap chanh- tri du-
luap bao chi duoc nhieun ngucl léng nghe. theo doi Va

bieu-lo quan aiem.,
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Cung trong thoi-gian nay, Quy—cpe Chanh- dang va
dnl 1ap Chanh tri ( luat so 009/69 ngay 19-6- 1969 ) ra
dai, nuy—che bﬂo “chi (° Luat s6 019/66 ngay 30-12-1565 )
xuat hlen Nhs hai dao luat guan-trong qo ma sinh-hoat
chanh trl nhon-nhip hin len- co nhisgu dang phwl duuc R
phep thanh 1ap va heat dung cong khal, co nhlcu bﬂo mUl
duoc xuat ban. Nhung phuong—tien 4o da dong gop vao cong
cuoc glao-duc gu an- chung rat quan-trong va da khlen _cha
ho bot nhut nhat di ,truoc td01 thu nha nuoc' Ycu-to
chanh tri naY 1a 1y do thir hai thuc day co—-guan bao
hién ho?t d?ng.

Muc 3 : Nhimg 1y-do can tro sinh-hoat bzo hiln.-

Neu tren thuc- tea, che ﬁo Be—nhl Cong—hoa dn cb
nhung gcu to chanh tri kha di’ glup cho T C.,P.V, taoc
duoc mot so thanh- tich bao hién dang ké thl tr11 1a13trg
cac nam vua aua elnh—hoat bao hlen hau nhu bi hoan
tcan ngung trc. Su klen dc duoc nhan thay qua bang ghi
thai-gian cac an-1¢ aloc cau-teo nhu sau

gam_T1968|1969|197o|1971[1972|1973f197h'
So-lg| 1 g i 9 19} 1 k& 0
an-1e | N

Do bang tren,‘ta thay sinh-hoat baoc hién bl naoung
tre tram trong ke tu ngm 1972 dén nay sau khi qua mot
thUl gian nhon—nhlp nhirt £l97i] Vay nhung lyhdn nao da
anh—huang den su ngung tro dao 7

Theo X.C. VWVheare, Cgc no- luc tlet chg quyep han
cla chanh—quyen dé cho .phu hop vol Hien phap thucng b1
hai ke thu ch{nh sau dag can tro: chlen tranh va kinh-té
suy sup . Ly-do ngan tro no-luc bao hlen tai Vlet—nam
trong’ cac nim qua nghl cho cung cung & vao truong—hap
tuong-tu.

a)- Neu tar nim 1968 - sau bicndco Tet Mau—Than -
chien cucc glam dan theao su tieg trien tat dep cta cona-
tac binh dinh thi ta Phai noi no da boc phat voi cuoc
tén cong dal quy mo cua Cong uan vao mua He nim 1?72.
Voi su gia téng chlen cuoc, d nhlen chanh-quyen can
auoc tu-do hanh don de co-the phan ung kip thui vnl tinh
the va ngua1 qan th cung sin-sang de cho chanh-quyen
duoc tu~do. Boi tho, ngay 25- -11l- 1972 Tong Thong aa kY

~

m9£ luot 3 sac-luat ban hanh khan cap tinh-trang bao dong

1. X.C, Wheare, dp, Cit,,tr. 187-188.
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(.84c51luat s6 017/72 ), khan-truong (. sac-luat _018/72 )
va gici -Aghiem { s&c- luat 019/72 ) tren toan lanh-tha,
han che rat nhieu quyen tu-do cua nguoi dan nhung dugec,
mnl ngucl m&o nhlen chap nhan bic-biet hon het la truoc
doe aude-hsi da bigu quyét chap thuan'dao luat 80 005/72
ngay 28~ 6= 1972 don* y uy- gquyen cho Tong-Thong cai-tri
béng séc luat ve Cac lanh vuc an- nlnh quoc-Phong, klnh—
té va tai-chanh trong thoi han 6 thang mdc du qlcn—phap

khonﬂ mlnh thl cho phop. Dao 1uat ny quycn b1 nhleu ngual
' chl trlch 1a vi hien nhing’ chua ai ait, théng van- de klem
hién cua no truuc T.C.P.V, va he qua la tren‘50 sac—luat
duuc Tong-T hong ky ban hanh trong khoang thoi- glan tren,
ch1 phnl manh-me moi lanh vue hoat- don5 cta guoc ~gia.Xem
the du bict lyvdo chicnntranh da anh-huong den hoat dong
bao hién cua T.C.P.V. biét la ducng nao.

b)- Song song voi 1pado chién cude, tinh- trang
klnh té V1et -nam cung rat nguy kich, Chlen—trgnh dna
khién hang’ trleu nzuoi mat cong &n viec_lam va ¢an dugc
nudi duana, su Flal 3101 cua guan d01 My cung bo 1a1 sau
lunp mot so dong a0 ngua: that nghlep,... Ncoal ra, gur
san xuat yeu kem khlen vat gla ngay mot pia tang du dOl,
-ngan —sach quoc -gin néi ném mot thicu hut tram-trong va
s lam- Phat hau nhu khong thuoc chira , Truoc tlnh—trang
do, nguol dan cung mac nhicn dé cho Chanh- auyon dudc tu-
do hanh dong nhleu hon la b1 han che, vi mot né- luc han
che ide nay cung thanh vo hleu. Cho nen, rat nhzeu blen-
phap thud khoa dugc ddt ra - dien hlnh 1a thuc tri glﬁ
gia t%ng - anh- huong néng dgén dUl song ngunl dan nhung
gu chi-trich chi hugng vao khia canh 'nen hay khong nen'
ag«dung cac bien phap do thay vi neu len kh?a ¢anh phap
ly phy tron vu an ' thue klem uac'(l“69) mic du hau het
cac séc thue nui deu duoc thanh- 1ap do nhung s&c- lugt
cha Tcng-T hong c3n-ci vao dao luqt 'uy quyen'.,

oQo

Bc ket luan Chucng 11, ta co-the noi réng 1n—le
bao hien da that su dong gOP duoc mot phan nac cho nen
phap-ly va 51nh-hoat dan -chu tal Viet—nam. Tuy nhien, .
thanh qua bao hien cua cac glal-phap qua khiem nhuong ve
lyong cung nhu vé pham nen chua dap yng ducg nhu cau cla
mot quoc-gia dang cal tien va dang dung truoc Mot ngn
phap luat cu ky voi nhieu khiém khuyet Thanh ,aua dgo hﬂu
nhu gén lien’ vui mot thuc—tai chanh tri day bat tric cuﬂ
Vlet-nam. Cho nen nhimg’ tia hy-vong totudep duoc nhleu
nguol ddt noi T.C.P.V. bong vut tit truoe "nhimg bién
chuyen cua tinh- the trong cac nim qua.

KET-LUAN_PHAN TH HAIX

Qua sg'nhén-xét vira duoe trinh bay trong hai Chuong
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trén, t1 co-the rut ra mot b§1 hoc klnh-nghiem ve su
huu-hieu cusa mct gial—phap bac hien.

Bai hoe dn cho ta blet dleu—k1en tlen yeu’phal 1a
mot ban Pien—phap dan- chu. nghia la ban Hien phap do
khong phql duoc lam ra cho mot ngucla mat glon ho, mot
dang phai ma phai dyoc 1am ra_cho toan dan, Chi ca. ba
Hlen-ghap dan—chu ﬁUl theo du01 muc— tieu tlet che ,chanh
guyen va 5iai-ghap bao hlen phat 51nh tu nd mgi cé-the
hoi du dicu-kien phap-ly can-thiét dé hoan-thanh trong
trach

Mit khac, not gia1-Phap bao hlen huu—hleu cung
khong the co trong mot chu-nghia chuyen—che hoéc trunc
moi hlnh thuc bat on dlnh chi phoi manh-me dol scng cta
nguol dan. Noi mot cach khac ,chi vol mot chanh—quye
co thlen-ch{ tlen rtanh tren duang hop h1en va vq1 mot
khung canh hoa—b1nha thinh-vuong thl mct glal—phap bao
hlen ndi co moi-truong thuan—%len de hoﬂt dong va tién
dén hUL—hleu.

Bal hog bao hien tﬂl nuoc nha con tho-so nhung .

cung du 1a nc klnh—nghlem thuc- $icn de giup cho dan-toc
nay muén tién nhanh tren con duong dan-chu hoa,

= B g -

1.Theo K.¢. Wheare :"So—d1 clin dxt ra HiZn-—pha 1% ué
tidt-chd Cluanh quyén. ’ TrRae te
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I,« Hot diem tugng dong noi bat nhat cua hail ‘ban
Hién- -phap thlet lap cac nen COng-hOa tgerlet—nam la deu
chon chanh- the dan-chu toan dlene mgt chanh-the de cao
nhan pham voi y niem con nguai la cuu canh va phal duoc
huonﬁ cac quyen tu—do cin-ban. )

LGl mor dau cua Hlen-phap ngay 26-10-1956 longtrong
xac nhan 'tin tuong & gla-tri sieu v1et cha con nguoi ma
sy phat trlen tu-do, dleu—hoa va day du trong cuong vi
ca -nhan cung nhu trong doi song tap-the phai la e - aich
cua m01 hoat- dnng quoc-gia'. Nhung dleu Khoan cin- ban ,
cya Q1on—phap ay neu len nghia-vu bao-ve tu-do, dan-chu
va, chanh tha Cong-hOa.

Lol mc dau cua ﬂlen-phap ncay 1-4-1967 bay to su y
thuc rénb dan- tOc Vletunam da don nhan nhung tu—tucng'
tien—bo nen cam—ket 'thiet 1ap mot chanh-the Cong-hoa
cua danl do dan va vi,dan hau bau dam 'tu-do, dan- chu
trong cong- bﬁng hac ai'. Hlen phap nay cung minh thi
cong nhan va bao dam nhumg quyen cin-ban cua moi cong -
dan.

Tuy nhlenl chanh the dan- chu tot -dep do tren thuc-
té van con la mat 1y tuong xa la doi voi nguai dan Viet
narmr.

Hien phap nin 1956 de cao dag—chu nhiung that su la
dait ra che-do ca-nhan tri. Hien—phap ap—dung nsuyen-téc
phan nhlem nhung voi dung y tap ,trung quyen hanh vao tay
Tong—Thong. Dn do, TOng—Thonb dung dau corquan Hanh phap
ma ném ca quyen Tu-phap, guyen bao hién ,va go mot Yal -
tro 1ap phap rat quan-trong, Cén—ban phap—ly do chi de
hau thuan cho mot chanq quyen chuyen—che, khien cho mot
qugn chun von da kem Y-thuc chanh tri khong sao tin -
tuong that S vao cac 5ia—tr1 cua chanh—the dan-chu ,va
sén-sang bao—ve nhing gia-tri ay bang nhimg bien phap
sinh~hoat chanfi~ tri ¢4 tanh-cach cong khai.

chq phap nsm 1967 khic phuc dygc cac khuyet diem

c&n- ban cua Hien—Qhap nim 1956 nen co thq coi nhu 1@
mot su tién bo tren binh- dien phap-1y. Voi nguyén-tac
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phan quyep, co-quan Hanh phap khonp con uu the qua dang
nua, chanh quyen cung to ra cgi mer va nguoi dan cung luua
¥ den sinh- -hoat chanh tri nhieu hon. Tuy ﬂhan truoc da
fia tang clua chlen cuoc do Conw-qan Béc-V1et gay ra
trong an muu thon tin‘x an Na.m bat cha]’) ca HleQ—dlnll
van th hna binh ma chung da ky ket va truac vien anh
cua mot nen kinh- te den toi, nhu- cau can co mot co-quan
Hanh—phap manh @6 51u vung che-do ga that S xuat hien
tu may nam qua Do do, tren thuc te nbuai dan Vlet-nam
lai van khong the co mot chanh-quyen hoan-toan hdp hién
hay dang tieén manh tren du0n5 hop hieén.

1T.- Qua trinh xay-dung dan- chu tal Vlet—nam dac-
blet qua nhieu cam-gc ma it khi sanh lan.

Mau ke nen doc lap Vlet—nam bat dau tu ngay 8--Ut
vol Thoarhigp Tlyse¢e ky gilta Tong-Thong Phap Vinecent
AJrlDl va Quoc truong Bao-Uai th1 ta co the nol réng Y-
thuc vc su can- thict cua mot chanh the dan- chi da ducc
bleu-lo ngay trong Du s0 1 ngay 1-7- 19485, ,vdn- klen hien
tlnh dau tlen cua Vlet-nam. Nhung nhineg hua hen ve su
thlet lap cac dinh- che dan—chu ghi noi gao du ao da
khong thgc hlen ducc truoc chu—truong can phal co mot
cqanh—phu ‘du quyen blnh' de 'thuc hanh c¢hu quyen mot
cach'mau le va hleu—qua

vi the, QuOC truong qu-Dal xem nhu hoan—toan that
bai trong su mang dit nen mong cho ehanh the danehu phu
hcg voi nguyen vong tha-thlet cua toan dan nen da bl Thu
Tuong Mgo-Diph- Dlem truat-phé de- danp qua hinh-thuc cuoc
tonv tuyen cu ngay 23-10-1955,

Nén duoc chanh quyen, Ngo-Dinh Dlem thlet 1ap nen
Conb-hoa, co” cong to- chuc xay-dung Hieén- phap ngay, 26-10-
1956 Hhung nhu ta Qa blet Hien- phap nim 1956 ch 1a
mot v&n’klen hop thuc hoaJcho chu-truﬁng cunp—co mot
Hanh—phap manh, cU tanh cach phan dan—chu hon la that
tam thuc hien chanh the dan chu ma phan mu dau cua Hlen-
phap do da de cao. Cho nen, ket-qua la da duaa tci cai
chet bi tham cta Tong—Thong Ngo-Dlnh—Jlem trong cuoc
Cach-mang ngay 1-11-19673.

Quan d01 da v1 nhu—cau dan—chu cua toan dan ma
dung ien 1at do che—do doc ta1. Nhumg sau do, chanh— .
quyen quan—nhan thay vi lo xay dung cac dinh-c@e dan chu
de som h9an thanh va1—tr0 11ch-su cua minh, trai lai, .
Chl lo cung co suc manh de doi pho voi tinh- the ngay mot
them khan truong. Ghanh the dan-chu lai chi duoc hua hen
tren cac van-kien hlen tlnh tam thai trong khi nhu—cau
thay doi chanh- tr1 cua nguui dan moi ngay mot 1on. Tinh-
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trang nay da lan phat 51nh cac phong~trao chOng aoi
chanh-quyen k@ép noi khien cac chanh- phu thicu $in-ban
phap-1ly da phai thay phlen nhau sup do.

Su chong aoi do tai xuat hlen quyet llet vao dau
n¥m 1966 do Giao-hoi Fhat-giao lanh-dao voi doi hoi
trieu tap Ouoc—hoi Lap-hlen, xay-dunp chanhuthe dan—
chu, khien Fhu tlch Uy*ban Lanh- dao Ouoc-gla da chiéu
quyet—nghl cha HDl—dOﬂE Quan—luc ky sfc- luat chap thuan
vao ngay ih- bu 1966. Do ch{nh 1a bo1 canh llch-su ma
Hlenughap ngay 1-4-1967 ra doi, lam can-ban phap-1ly cho
che-do hi?n tai.

I1T.- Be caq chanh the dan-chu nhung lai e ngai
thuc hlen chanh thé do trong thuc- te 1a dac dlem chung
tal cac quoc gia dang phat trlen chu khong rieng gi
Vlgt-nam.

001 voi chanh—quyen tail nhimg quoc gia nay, dan—
chu doi nghich voi huu hieu. Fhinmg vi theo duoi huu-
hleu, hy~51nh dan chu ma mnt so chanh- quyen bi mat hau
thuan nhan-dan nen bat luc trong vlec giai~ quyet cac
van-dé trong dai cua quOC gia.,

Cai vong lan quan do cu troi buoc cac quoc gia
trong su chan tien va bat on dinh ve chanh- tri. Cho
nen cac chanh quyen khon-kheo khong bao gio coi su h
sinh dan chu 1a Mot b1en-phap truong-ky trai lai phal
luon luon tao ca—hoi phat trien dan- chu sONng song voi
viec cung-co sur huu-hleu. Va nhuu the, dan—chu khong
con bi coi 1a aoi- lap voi huu-h1eu nua ma lai la ban
dong hanh vnl huu—hleu, lam ti#ng’ them tanh-¢ach hut -
hieu cua chanh-auyen.

Tro lai van-de Vlet-nam, trucc t1nh the kno-khén
hien tat, ching ta khong the va doan rﬁng chinh quyen
Ja chon su hy-sinh dan chu 1am bien—phap 1au dai . Bol
vi klﬂh—n hiem thuc tlen trong qua trinh xay -dung dan—
chu da buoc nha lap hien nim 1967 lua chon chanh the
dar chi thuc SU, chic hén cung luon luon nhﬁc’nhc ~
chanh quyen hlen tai di vao con duong khon kheo nhuy da
no1. Trong chieu huong nay. nen dan- chu Vlep-nam co .
phat trlcn manh trong tuong- -1lai hay khong tuy thuoc vao
ba dleu-kien :

- Truoc het 1a tinh—than Jtrong phap cua co-guan
uqnh-phap. Tinh-than nay co-the cao hay thap tuy theo
tlnh—cach kho-khin cua tinh- the ma Chanh- phu phai aoi
pho.
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- Thit hai la y thuc chanh tri can-thiet cua ngual
dan trong mot quoc -gla dan chu: dam benh vuce Va d01 noi
nhung quyen 101 chanh dang bing nhung hinh thuc dau
tranh hop phap, nhung phai co nhleM*Vu dong gop tich-
cuc vao nen thlnh—vucng va phat trien chung.,

- San het 1a khung canh on—dlnh trong nhieéu lanh*
vuce quan-irong cua quoc=-gia, dﬁc-biet la lanh-vuc quan-
sir, chanh - tr1 va kinh-te.

No luc xay-dung dan- chu trong tuang-lai con la no
Juc day manh quoc-gla di vao con duang hap hlen, nen
mét khac, chung ta khong the quen val - tro bao h1en quan
trong cua To1 -cao Phap-v1en hien tai. To1 cao Phap-v1en
phai co trach—nhiem thuc day tinh than trong phap cua
chanh quyen, dieu —hoa the quan binh chanh tri giua cac
co-guan hlen dinh va phai tao duogc nien tin tuang cua
nguci dan Vao 1uat phap va cong—iy lVai tyo do chl hoan
thanh vcl mot dlnh-che bao hien truong thanh, that su
d?c 1§p va daY qua cam./—

sai-Gon, ngay 15 thang 5 nim 1.974
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