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# sau De IT The—Chien, 1ich~sit chinh-tri tgl
nhieu quoc-gla vang Dong-Nam-ﬁ d@a trai qua nhing bien—chuyen
cuce ky quan=-trong.

Dong thoi vdi sy cdo chung cua che-db thuoc dia
va sy gial-phong quoc—gia, ay cd géng thiét- lap nhﬁng dinh
cha dan~chu tal cdc mide nay cung mang sfc thai v8 cung
dgc-bigt.

Phat sinh tu phanFUng nhim thoat khoi che—dq
thuoc dia, y-thuc quoc- ia phat-sinh va phat ~trien vo cung
manh liet, f-tHUc do bieu-lo qua. quyet -tam xay ddng qunc-gia
vé vife thidt-1gp ofc dinh-chs thich-nghi.

Mze dau co ay di- blat giﬁa nhﬁng quoc gia - holc
ch;u anh hudng cta nhUng kieu@mau dinh-che Tay-Phudng hay
thidn ve cdc kinh-nghiem hoe hoi U nhﬂng quac-gia theo
chu-nghia xﬂ-hoi - khuynh«hudng nhung la hudng ve mot chfnh
Phu manh, mot hanh-phap manh va mqt sy tap quyen c8o dg
as thuc-hlqn nhanh chdng nhiing muc—tieu phdt-trien.

Tuy nhien, sy xay dung quoc-gia 1a cong-trinhh
chgm chap va phuc-tap - nhu Joseph R. Strayer da noi, han
het nhﬁng dinh-che chfnh-tr% duge tao nen trong vong 50 nam
gan day khong bao gid co the dudc hoan tat - Do a8, khi
khao—sat sy thiet-lap nhing dinh—che ch{nh-tri tai nhﬁng
quoc-gin d&ng phat-trien, nha nghien-cUu phai dgt minh vno
khung—canh tim hieu cgn k§ mol thudn 1lgi cing khé khiin, tro
ngal cua moi- trudng hau due ya nhan d;nh khach-quan va
chinh-xde.

Tai Vigt—uam Cong-Hon, trong chieu-hudng caﬂh—tan,
phat trien nen dan~-cha, nha 1ap-hian 1967 o thiet-lap mgt
thé-ché dufg hdp nhﬁng tinh hoa cua Pgi-Nght Ché (Regima
narlemantaire) va Tong-Thong Che [Regime presidentiel) hau
mang lai ot khnon mit mdt, dbng thﬁi glup vi nguyen thu,
qunc-gia du quyan hanh phuc-vy ] sd, nhung khong qua nhiau
as tha-hien doc-tai.
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Thgt vgy, nha lap hién 1967 da phan van, e ngai
rat n.hieu ve mong-Thong Gha vl con bi Am anh bdl ché-d
Be 1 Cong—Hoa an rdng che-dd Tong=Thang Didm khéng hén la
Tong-’l‘tmng ché vi hat 18 sau :

»”

- Tl:ﬂ nhat Thdi De_ I Cong-Hoa, co’-quan 'I'u-Phap
khong dude doc—lap hoan toan. Thudng-Hoi—Dong Tham-Phén cc
qugen-h%n rat 80 hep la cha- tai t ch cue ho%c tisu ede cac
Tham—phan xd én va chuan-y cac quyet dinh cus Hanh-Ph
vieg bo-nhiqm, thuyen-chuyen, thay aoi Tham-Phan t ngﬁnh
cong td sang xJ an hofc ngude 1 lgi. Hon nia, Chu-Tich
Thuigng Hoi—Dong Tham-Phan 1a Tong-Thong hay dai diqn tﬂc
Bo-Tr'uo’ng Tu-Phap. Nnt vay, 'I'l'nic‘n.g Hoi-Dong Tham-Phan co
cung nhd khong (1). Thudng Hqi Dong ln ca-quan Toi Cao cua
Tu-Phap lai do mot nhan—vat thudc quyen Hanh-Phap (Tong-
Thdng hay B3- -Trudng Td- Phap} gid vai-tro Chu.-Tich thi lam
580 quyen tu-phnp dqc-lap duige. Nint the, ro rang Hian-Phap
Vigt~Nam nim 1956 chl chap-nhan sy phan-nhigm (2) va djo-
bigt 1a ehl ¢é sy phnn—nhiem gita Hanh—Phap va Lap Phap.
COn Tu-Phap khnng duge col 1a cd-quan doc lap nhﬂng chi 18
mot phan trong nhiem-vu hanh-phap méc dnu Khodn 2 Dieu u
HienﬁPhap 1956 vidt i "TU-Phap phai ed mot quy-ché bio-dam
t{nh-cach doc-lap"

« Ttof hai : Tong- Thong Diem 43 19l dung dieu 98 va
uu Hieanhap 26—10—1956 ae ngung ap—dung nhiing quyan w=do
cong-dan trong suot hai nhiqm—ky {3).

(1) Luit €/61 ngay 15-3-1961 thi%t 14p Thigng #§i-Bohg Thim Phin.

(2) Lf-thuwet phin nhiém do J.J, Rousseau (1712-1778) dién ta trong
tac-phin "Contrat Social" nam 1762.

(3) D18u 98 Hidn-Phip 1956 : I'Trong nhidm k¥ 13 5n
p-phap 84u tidn, Tong
Thong cd the tam Ainh chi sif ai’ dung quyén td‘do ai 1&1 t& do

cd ngw, ty do hé1-hop va lip K31, ty do nghifp-doan va dinh €0
ae thna man nhdﬁg aci hoi cuz an toan chng efr at taf -
va qmc-phong" Khi nhiem-ky aiu tien (1322-1961) cham d&m
Théng Dggm ky Sdc-Lénh ngay 15-10-1961 tuwen bo tinh-trang Khan -
cap 8¢ ap-dyng didu Lk Hién-Phip 1956 ma t,iep tye nging Ap d

nhing, quyén ty-do hay dinh chi’ s\ ap-dung mét ung g
tal mgt vai vung L e P-dwng mot bay nhidu $jo Luat
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Tuy co mot a6 nha 1ap—hien lo ngai dOc—tai tdi
sinh, nhung Hien-Phap 1967 da dung hoa ed hai quan-niqm
phan-quyen va phan-nhiem g;da ba quyen : Hanh-?hap - Lgp-
Phap - Tu-Phap. Noi cach khac, Hien-Phap 1967 khong gat bo
hin ly-thuyet phan quyen ma theo do, quyen hanh nha nede s8
ddge phan Chl& da xhoi tap trung vao tay mot ngudi _hay mgt
cd=guan, Dong thﬁi, Hien—PhaE 1967 chap—nhin su phan-nhlam
nhng chi 13 sy phan-nhiem mem deo, linh-dong 5:1.3& ba c0O-
quan nhim tao mot sy cong-tac, disu hoa hoat- dong gita ba
¢o=-quan trong nddc, ehd khong nh&m chia ranh gidi mot cach
cung rén tao nen nhdng co-quan hoan—toan biet-lap, manh al
nay hogt~ dong. Do do, tuy thé -ché Viet Nam Cong-Hba hign
nay 1a Tong-Thong Ché nhUng khong ed sy phan chia quyen han
va nhigm-vu mot cédch tuyet doi.

Sau het, va dac-biqt nhat, ben canh v1ec quy dinh

ham-quyen eda ba cd—quan cong-quyen t61 cao quoc—gia theo
pln.tdng-thu‘c "Tam quyen phan lgp" cung vige thanh-lqp Giam-
Sat—viqn va dong thoi véi nguyen-tﬁc dia-phUdng phan quyen,
chénh dang va dol-lgp chfnh-tri dude thita nhan, Hien-Phap
dgt ae dudi quyen Tong Thong mot nhan-vqt lanh nhigm-vu thi
hatih qu.oc-sach do Tong-!t‘hong hoach dinh. pé 1a Thu-']'.‘tiohg
Ch{nhpPhu. Vai-tro cua vi nay 53 1a "bo phan giam dong“
nlua co-quan lap-phap va hanh—phap hau giup bo may nha
nude dqu hitu-higu, trong sach ving manh, on co nhung khéng
doc-tai.

_Qua hinh-thdie 1an ngi- -dung Hi&n-Phép 1967, ngudi
ta thay ro ¥ chi nha 1ap—hien 18 rat lo ng%i mgt che-dg
doc-tai tai hien. Ve hinh—thuc, nha 1ap-hien de cap tdi l%p
phﬂ.p trude roi mdi tdi hanh-phap (1) Ve ngi-dung Hien—Ph&p s
ngﬂdl ta nhgn thay cac nha lap-hien 1967 da du nhgp Iy~
thuat lat do noi uac cuu che dD dai nghi bing cdch cho phap
Quoc—Hqi dude quyen chat—Van, dieu-tra, khuyen-cno thnh—
Phi hag bleu quyet 1at a5 noi—oac. chi vi 3¢ Tong-Thong qua
manh de trd nen doc tai nen Hian-Phap da danh cho Quoc-Hoi

(1) Hien—Phap 1967 quy ainh vé lap-phap trong Chudng (tu Bifu 30 dan
di8u 50) vi hinh-phap trong Chidng 4 (td 4idu 51 dén 75},
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quyen sde sai Tong—Thong mgt cdoh gian tiep noi-cac do
ThupTUdng 12 ngddi Tong-Thong lap ra.

vi qud sg ‘I'ong-Thong tro‘ nen doc-t&i, ien—Phap

196? ad giao cho Lap- Phap tham-quyen qud ldn voi quyen 1at
a5 Ch{nh-Pha (Dieu L2 Hp), co thé bién Quoc-—Hoi thanh mot

d-quan doc-tai Mot doan the ch{nh-tri nao nﬁm dude da oy
tai Quoc-Hoi sau nay co the 18m muta 18m gid trén chinh
trudng vi vdi quyen chat-van, dieu-trn, co-quan Lap-Phap as
cd Ju the hdn Hanh-Phap roi, nay lal cd quyen lqt as Chfnh—
Phu niia, QnOQ-Hci aZ trd nén chy nhan cua quou-gia. Neu mat
Quéc-HBL trd thanh dGe-tai thl tai hei khing kém gl tai hat
cia che- do doc—tai cua mot nguoi .

Bdi nhﬁng 18 tren, Vi Tong-Thong Vigt-Nam Cong-
Hoa phai 1a ngtidi tai ba, duge g quée ~dan tfn-nhiqm giao
lanh trong trdch disu-khién quEen hanh—phap aé uo thé
"dung quyen hanh ,pgan chin quyen hanh", Muén dat nudc 0
mot vi nguyen-thu xUng dang, mnt vi lanh dao hanh-phap anh
minh, Tong-Thong Viet-Nam Gon -Hoa phai la ngudi dudb tuyen
chon theo mot the-thﬂc danﬁchu va dudc trao day au quyan—
hanh thl mdl ¢é thd dava adt mide nay téi vinh-quang, thinh
vuong,

¥ha n-dinh ve val-trd ode cuoc tuyen ol trong cugc
phat -trien dan-chu, Maurice Duverger - Gido~Su Dai-Hoe
Lugt-Khoa Ba-L& ~ A viat trong cudn Institutions politiques
et Droit constitutlonel ma chung toi tam dich nhu sau :
chfnh—the dén-chu ¢d the ajnh-nghia bang nhisu cdch nhu
rieng ve phuang -dien to-chdc, ¢é the dinh-nghIa chinh-the
dén-chu nhu mot chinh-the trong 4o nhung ngddi thong-tri
dugc nhung ngudi bi-tri 1lua chon bﬁng cuoc bau ou tg-do va
thanh thgt. Nhan dinh nay cla GS M. Duverger da nci 18n tam
quanstrgng cua cuoc vau cu, nhat 1a viec tuyen ol mot vi
Tong-Thong.

Khi aa dudc bau lan, vi Tong-Thong phai dugc harnh
X nhitng tham-quyen nao, hanh =} quyen henh ra seo trong ba
1anh—v¥ Hanh-Phap, L@p-Ph&p, T™M-Phép, Pay.la nhing chi-
diém cua cudn luan-vﬁn nay.
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Cong=trinh nghien—-cﬁu, bién-khdo s& ast trong tam
vao sinh-hogt chinh-trd cua nen DQ 1T Cong—Hoa. H:len-Phap
ngay 1 thang L nﬁm 1%? la khung-can.h nghien-cv.ru va r.'hiq::
xen 1a quy-téc phap-ly cin<bdn nguyén-thiy cla quyen=-ths
Tong-Thong Viet Nam Cong-Hoa.

vdi nhung net khai-quat tren, vdi khuon kho han

hep cua mot 1uan-v§.n, chu-de vién-khdo 88 dddc xot lan 1119'1:
trong hai khia canh 3

- Su tuyen-cu va nhiem-ky Tong-'rhang VNCH

, - Tham-quysn Tong-Thdng ve hanh-phdp, 1qp«-phf§p va
‘bli-phap- ’

Sau het, trong‘phan ket-luan, chung t61i 88 doi-
ohiéu v& so sdnh gida Hien-Phap va thUc tai cua s\.; sinh-
hoat chfnh-tr:!‘ ve quyen hanh Tong-'Ihong dg cham dJt sy
khao-lu.gn ve chic chl!cfng Tong-Thong Viet-Nnm Ccmg-an theo
Hién-Phap ngay 1 thang )}y nam 1967,

X
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ﬁﬂrong cnc nen dan-chu co thdi By-Lgp cung nhu
trong hoo- thu'yet cta Rousseau, dén-chu khdng dinh-nghIa
béng bau od. Tai nhing th% tran Hy-Lap hay La-Ma co thdi,
ngudi ta ohi dinh nhing cong-chdc cao cap bing phddng-phap
bau cu, nhung phudng-phap nay chi giu mot vai tro rat thu
hep. Tuy nhien, doi vdi Rousaeau cung nhu asi vdi nguol
Hy-Lap va La-Ma co thdi, ehd ¢b dan-chu truc-tiep (demo=
cratic directe) mdi thue 12 dén~chu (1).

Ngay nay, ngudol ta ¢é khuynh-hudng dinh-nghIa
dan-chi bﬁng bau cu, {t ra la trong nhdng nude mien Toy-
Au, Bfc My cung 1& nhung quoc gia thuge "The Gidi TU—DD“
Ngudi ta coi 1la dan—chu, mot mide trong do cdc nhd cém
quyen adge chon lya béng nhﬂng cude bau o trung thic va
ti-do £ mic to1 da (2).

Nhu vay, bau oo dudc col 1a phudng-tign cﬁnnban
da duy-tri mot ché- do dan-chu theo ngh1a kim thﬁi cia danh
ty &d va nghy nay ed khuynhphUUng ty nhisn tien tdi the-
tinfe phD thong dau phieu.

Dan-chi ¥a pho thong dau phiau, trong thé kytlg.
d3 dan dan dude du-luan xem 1a the-thic "chinh-ddng" cua
ch{nh-quyen.

Vigt-Nam Cgng-Hoa 14 qudc-gia mdi thau hoi dage-
lqp lai 14m vao canh chien-tranh dai dﬂng, nhUng van co
kien—tao nhﬁ dinh-che dan-chu tan tien. Do 45, Hién-Fhap
1967 dﬂ phan anh phan nao v nguygn toan dan khi quy d;nh
viqc bau e vi nguyen thu qube-gia theo the thic pho thong
dau phidu, trgc—tiep va kfn (Pieu 52, Hien-Phdp 1967)

(1) Imnk ty "dan chu tric-tiép” theo nghia o thbi chi’ cac thi tran
thud’ xda (Citds antiques) trong do, toan the cong-dan téi hop tai
fioi-nghy din ching, trge tisp &ieu-khien ,vige nudp, Nén din-chu
loal ndy, hién nay, chi’ con the hién g mot vai Tong (Canton) Thuy-
SE ndi mish SIn-LudE xa xm.

(2) Quan-nidm niy khéng cdn dudo chip-nhin trong nhang nuéc theo xE-hoi
chi-nghfa, Trong thic t&, v 1j-do tuyén-truyen, Hish-Phdp Nga-55,
Pologne, Tchacoalovaquie. r}e, qupani,' pq}gar;ei ﬁ;han;e,

Chine va Copge g Nord van ¢dn qup- hih hoi ¥
VSi nhieu cfﬁ t,j_&‘;, e 9 Q‘g 1 adat & ¢herdo ba
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Hien—Phap con cong-nhan cho mol nung-dan deu ed
quyen bau, cﬁ ung o va tham gia cong—vq tren cﬁn—ban tinh
dang theo dieu-kien va the-thuc 1uqt dinh {doan 2y dieu 13),

Nhu v?y, luat-phap co thé quy dinh bat el 8y han
che nao mién khong vi pham nguyen-tﬁc binh dﬁng giﬂa moi
cong-dan. Cho nen, Hien-Phap xem_ 18 “quyen bau cu va quyen
ung ou“ ohd khong xem dd 1a "quyen ty=do bau o va quyen
do ng ",

Tuy bau cd va Jng et vao chﬂc—vu Tong-Thong 1a
mgt q en ava mol cong-dan Viet-Nam, Hien-Phnp cung agt ra
mot so dieu-kien cﬁn—ban ma ung- cu-vién phdi hqi du. Hon
nﬁa, nhisu hgn—cha thong-thudng khac quy dinh ve tu-cach
ting o trong cdc dao 1uat to-chic bau cu Tong-Thong.

De ed the am tudhg hon ve van-de tuyen cd Tong-
Thong ela nen De II an LHoa tai Viet—Nam hiqn nay, ching
toi xn trinh vay ve theathﬂc bau o va dng o cung phuong
cach V&nrdﬂng trenh cd vao chﬂc—vg lanh-dao qucc-qia nay.

X
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T8 I - LUjr BAU-c¥ VA Ung-c¥ TdnG-rHONG

L)u Hian—Phap 1967 4aa quy dinh mdt sd cac dieu
kign as ung e Tong—Thong nhUng 1ai danh cho cdc nha lap-
phap quyen an—d;nh mot 80 dieu-kien xhde trong Pao Luat
bau o Pong-Théng. Nh viy, 8y hiqn dien cua cde dao lugt
ay th%t quan-trong vl Hlan-Phap co bao gid quy dinh het .
tat ca. Vi the, mdi luon ludn co diau-khoan :

"Mt Dgo Lugt 96 quy dinh thé-thie dng ci v bau
eu Tong-Thong“ (1)

Tride khi tim hieu ve cac “dieu-kien khac" da do
cac bao Luat dng od va bau ot Tbng-Thong nhiem-ky 1967~ 19?1
va nhigm ky 1971 -1975, thi khao cdu ve cac dieu«kien hién
ainh mae moi 1ién-danh Ung-cﬁ-vien phai hoi du.

MUC 1 - pIEU-RIEN qulc TIOH - U NGU - TUBI T4C.
Dieu 53 Hien—Phap Dé‘ 11 Cong-Hoa dinh rang cdo
Ung-cu-vien Tong Thong, Pho Tbng-Thong phai e Viet tich t
khi mdi sinh, Nhy vay, nhing cong-dan Vigt-Nam nhgp Viqt
tich, thi-ddc Viat tich hay hoi phuc Viqt tich deun Khong o
quyen ﬁng-cu vao chuc-vu nay dude.,

Dieu-kign quq;-tich doi hoi noi ung-cu-vien véo
chic vl cao nhat mide rat de hiau, Hhﬁng cong-dan Viet—Ham
nhgp Vigt tich hay thi-ddc Vidt tich thudng 1a nguirl v1gh
nhing goc khao. NhUng ngUdi hoi phuc vlgt tich thudng la
nhilng ai d& bé qude tich dé nhip tich ngogi bang vl nhing

(1) Pidu 54, doan 3 Hi¥h-Phip Vidt-Nam Céng-Hoa 1967.
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1y do thudng 1a khing ¢$ gl adng kfnh. Phan ldn nhiing
nguoi do, ta ¢S thé suy doan nhu the, khong phai 18 nhung
nguél co the del- diqn va lanh-dao quoc-gia na chﬁng gay ra
mot niem trfo-mie, nghi hofic trong du~lugn ch{nh déng cda
mot pha.n hay toan the quoc-dan. ®

Bieu-kien.quoc tich 14 mot diau-kien dude hau
het cac nddc ap—dung. Co quoc-gia buoc rﬁng nh&ng ngudi ra
ung el Tong-Thong deu phai hoﬁc e qunc -tich nguyan-thuy,
hodc la con cua cha mg co quoc-tich ban xu nguyen—thuy.

Lo quoc-gia con doi ung—cu-vien Tong Thong phai ainh tal
nude nha. DS 13 dieu-kien dude ap-dung gal An—Do, Phi-Luat-
Tan, Me-Tay-Gd, - Cin—Einh, Trung-Hoa ngc Gla, Bo-Dao—Nha,
¢hf-Lgi, Colombie, Coste Rica, Domingo, Péru, Honduras,
Ecuador, Nicaragua, Panama, Paraguay, Venezuele, El.
Salvador.

Ve dlBUFklen e~ tru, Hien-Phap bude réng ung-cu
vien Tong-Thong Phd Thng-Thpng phai cu ngy. 1ien-tuc tren
1&nh-thd Viet-Nam :[t nhat 1a 10 nam t{nh dén ngay bau cds
Ngoal ra, cde Ung-cu-vian phai tuyen dinh cu- S tai Saignn
de lnm noi lien-lac chinh-thde vl cd—quan phu-trach £0w
ende bau e (1).

Bny la mot disu- kien cd phan knft khe mn chi ¢d
wot 50 {t quoc gla ap-dung (chﬁng han nimf Phi«Lu t-Tan,
Peru) Hicaragua, Domingo, Dai-Han chi doi ung—cs-vien
Tong-Thong phal cu ngy trong nﬂdc 5 nﬁm trucc ngay bau cﬁ
Hai T chi bﬁt buoc réng ung-cu-vien co co 80 thudng xuyen
trong nide va Me—Tay-Gd thi ehl adi thoi gian cu ngg 1& mqt
nam trudc ngay bau e, , trong khi Hieinhap 178? cua Hoa-Ky
lai rét kndt khe ve dieu-kien e trd, theo a3, thdl glan
cu ngy cua ung-c&—vian Tong-Thong Hiep-Chung-Quou t51 thisu
1a 1) n&m lidn-tuc tren ddt Hoa-Xy.

Tuy vgy, nha 1§p hien 1967 da giim nhe t{nh-chat
khd khét khe cla disu-klen trén (10 ném cu ngy 1i8n-tuc)
bdng cfch dong hda thil gian luu vong chfnh-tr; hay cong-

(1) Pigu 12, Ludt 56 009/71 3n dinh the-thie bau ey Tcng-’l‘hong Pho’
IbngJ&wnglﬂﬁamlqusvl-19ﬂL
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can tai ngoai qudec vdi thdi glan cu ngu tal mide nha (1),

Neu dieu-kign cu-ng% dugc Rem 1a khit khe thl
trai lai, dieu-kien ve tuoi tac cua ung- —cd-vian Tbng-Thong
Vigt-Nam Cong-Hba theo Hien-Phap 1967 lai tuong doi da A&t
hon, nghia 18 chi cén du 35 tuoi t{mh den ngay bau ol

L)

Dudl thdi be I Cong-Hba, Hién-Phdp 1956 buoc dng
cu=-vidn Tong-Thong phai ad L0 tuol (2).

Hign nay, tréen the gidi, tuoi to1 thieu 35 nay
cling chio‘c chap nhan tai Hoa-KE, T:Lgp-Khac, An-Dc, fi-wnf.
Lan, Me-Tay-Gd, B~ Dao-Nha, Hoi-Quoc, Ao-quoc, Ruanda,
Panama, Péru va Ecuador. Cac nude A-Cﬁn-Dinh, hf-Lqi, Tho-
Nhi-Ky, Colomble, Costa Rica, Honduras , El. Salvador,
Venezuela... én dinh tudl 51 thisu de éhg ol TonguThong
la 30 S mude doi hoi ung-cﬁ-vien Tong-Thong chi can aa
25 tudl _trong khi Hien-Phap ¥-pai-Loi bude vdng-cd=vién
Tong-Thong phai du 50 tudi.

Tai Chi-Loi, tuoi ung-cu ‘I‘ong-Thong 1a 30 va Ung
cu-vien Thudng Nghi-Si phai a4 35 tudl (3). Co la cac nha
1ap-hien Chi-Loi quan—niqm ring Tintdng Nghi-S{ ean od kinh~
nghiqm dasr dan hdn Tong-Thong.

MUG 2 - CAc pIEv-xIBw KHAG.

Ludt s0 001/67 ngay 15-6-1967 va Luat so 009/71
ngay 23- 6-1971 quy dinh them mot ao dieu-kien khac, ngoai
clc dleu-kien hien dinh, aoi v ung- -vien Tbng-Thong.

PO le nhing dieu-kien sau

~ Ung-ci-vien Tong-Thdng phai @go hudng cde quyen
cong—d&n -

~ Phal ¢ trong tinh-trgng hgp-16 quan-dich, .

1) -mé‘h’ &4, I-H.en-Phap f21-HAn nim 1962 cing déng-hoz théi glan edng cdn
v 1ﬁu-vong chifh-tri tai ngoal qude wil thii glan ed ngy tal nide nha.
{2) gggg-ﬂoa Lién-Bang D36, fai-Hin, Trung -Hoa ch-Gia Phi-Luat.-Tan. g
gascar, Paraguay, Haiti, Congo Leopoldvill ¢ an-dinh han tubi
ing ~cdevidn Tﬁng-Thong 13 40 tod e

(3) Bi8u 27 va 61 Man-Phap Chi-134,
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- Khéng b 1ig¢t vao nhiing trudng-hgp vd td-cach.

- Duge giol thieu hoge cua Lo Nghi—sf Dan~Bi au
hoge cua 100 Nghi-Vien cae HQi-DOng Do-Thanh, T{nh, Thi—xa.

a, Hudng céc quyen cong—dan

Theo luft-1¢ hign hanh Vigt-Nam thi ngudi duge
hudng cac quyan cong-dan 1a ngudi khong bl tude cdo quyen
cong-dan dan-su va gla dinh sgu day H

R’ Quyen bau c&, quyen Ung cﬁ, quan deo huy-chudag,

1 Quyen lan phu-tham nhan-dan hoiéic lam moi cong
v dan-su va quan~su,

4 Qnyen mang kh{ giéi,

% Quyen biSu-quySt va bd phiéu tai H§i-£5ng
Gia=-toc,

; Qnyen 1am thu-ho, quan tai cho nhing k6 vi
thanh nién khong phai 1a con minh,

% Quyen lam gidm-dinh-vién hofec nhan-ching
trong cée vin-thu,

# Quyen 1am ching trude cong-1y (101 khal cuda
ngudi bi mit quyen nay etd oé gia tri ohi dan),

X Qnyen.md trddng hay dang day hoe hodic lam vigc
trong mpt hnc—dddng vdi tu-cach nhan-vien giao-huan hay
Giam-th;,

| Quyen lam quan tri-vien hay Giam-Doc trnng
nhung Hbi v0o danh, ngan-hang, oong-ty bao-hiam vd hat thay
_ cac Hqi va Cong-Ty keu goi dén ad tietakiem va tin dung
cia cong ching (disu 37 B3 Einh-Lugt Vigt-Nam, 1972).

Bi tude quyen cong-dan ko tren 14 ngudi nao phgm
phap (hanh—dong vi-pham 1uat kinn) va sau ag, bi mot Tba-
in phat bang mdt hinh phat dai hlnh, 88 duong nhisn by cam
ohi vfnh vien, hay bi phat bﬁng mot hinh phat tude cac oong
quyen. Tuy nhién, doi voi ngudi bi mgt hinh phat dai hinh
‘ju hgn, Toa cd the han ché Y cam chi mot hay nhd ou quyen
ndi trén va sy tude quyen nay chi dugn ap-dung san khi phgm
nhin d& thy hinh(PASu 38, BY Hinh-lugt Vi§t=nam 1972) .
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Neu mot ngddi ph%m trcng toi bl Ma tuyen an

tude doat cde quyen cong-dan, chidu diau 37 B3 Hinh Lugt
Vidt-Nem thuong dan, thol ngtdl dd mat quyen ung o (&, .321P)

w

Néu mdt ngudl pham Q1 t3du_hinh bl Toa tuyén én
noi rd bi tude quyen Ung-c , thoi ngudi ao cung 86 mat
quyen nay. Nhutng neu ban &n chi tudc doat cua R nhﬂng quyen
nht lam thu-ho N quan—tai hay mang yh{ gidi thol ngdo‘i b,
én van con quyen ra ung od uhuc-vu ghi trong Hien—Phap.

b HgE e q n"' 10!19

Day la mot dieu—kien danh cho cac nam ﬁng-vien
ma thoi. & trong tlnh-trang hdp-lq quan-dich o nghla 1a
khong bi tém na vl vat phuc tung hey vi dao ngu. MOt quan-
nhan tai ngi la ngudl o trong tinh-trang hgp-le quan-dich.
Mot nam UHg-visn chua thi hanh ngh{a-vu quan-dich vi duge
hoan dich vai 13 -do hoc-van, sfe khoe, cong-vu, gla canbhees
van ddge xem la hgp-18 tinh-trang quén-dich.

Ce Trudng-hqp vo tuecach.

Btde quy dinb day du trong Luat 001/67 ngay 15
thang 6 nam 1967 va Luat ad 009/71 ngag 23 thang 6 nam
19?1, theo aé nhing hang nguol sau aay mét quyen ﬁng-c&
’ong-Thong :

- Co an phat ve to1 dgi hinh, ngogi tri nhing toi
do sd xuat, bat can, Tuy nhien, nen can pham b; ph%t ve .
toi dao tau trong mot tai nan 1uu-thong t cing mat quysn
ung-cu,

- ¢S dn phat ve toi tiéu hinh thuoc loai trom.ludng
gat, boi tin, xam phqm thuan phnng my tuec, not lo, ol -
mai quyen the va bién thu cbng quy hag bi Toa-ﬁn bl truat
qugan céng-dan hofie truat quyen dng ¢ theo 1uat-1e hiqn
hanh,

- Bi bdo td (1) t-phép hay bi méc benh aién,

(1) Bao t4 : Ngudi kém tri khon phal cd ngddi bao ta trd lde thi may
EEEE'Iém nhifg chifg-thd phap-luat.
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- Bat tuan 1dnh tming-tdp ve quan-vy,

- Cong-chﬁb, quan nhan, nhan-vien ch{nh-quyen moi
nganh, moi cap bi huyen chic, cdeh chuc, sa thai hay dudng
nhién tu chiec hoic glal-ngl vl 1y-do ky-luqt,

- Cac nguoi hoat- dong cho Cong san, trung-lap than
Cong hay ¢d 19i cho Congwsan,

~ Nhing ung—cu-vien dan-cﬁ khong hoi du so phieu
toi thieu 1uat dinh trcng cac cuoc bau c¥ trude ma chﬂa hnan
tra cong quy 8o tien vol hoan an—d;nh sau khi nhan giay &0
thic cua cd-guan hin-trdch,

Tuy nhien, nhUng nguai ma truac ngay 1-4—196? da
bi dn dgi hinh hoge tisu hinh (ke ca t.hudng t3i ¢o tfnh-caoh
ohlnh-tri hodc ly ~do chinh-tri), ch&m nhat 14 80 ngay trude
ngay bau cﬁ, ¢S the xin mot Hbi—Dong (1) phan dinh ring ho
khong thuOc vio trudng hdp bat khd Ung-od.

Ngoai ra, dieu 17 Lugt 001 /69 con buoc ling-mi-
vien, phai xin n§h1 gia han khOng lvong tu ngay hét han
ngp don ung-cu Tong-Thong den hét ngay bau cu, néu 1a
cong-chuc hay quan—nhan. Nhung dieu-khoan nay khong ap-dg.rg
cho nhiing Ung-ci-vidn md hidn dang gid chic-vu dan cd.

d. S gidi thieu clia cao dai-dien dan cd-

Lugt 009/71 quy dinh thﬁ-thuc bau e Tong-Thong
nhiqm—ky 1971-—19’?5 daa dét them mot dieu-kign mdi, doi lien
danh Ung-uu-vien Tong Thong va Pho Tong-Thong hai dude sy
gio’i thigu hoge cla L0 Nghj-sf, Dan-Bieu hay cua 100 Nghj,-
Vien cac HGi-Dong DS-Thamh, Tinh Thi-X& (2).

(1) Hoi-Bbng niy ‘do Chu-Tich Toi Cao Phap-Vitn chy teoa, cd hai Tham
phan @ong Tca 1dm h?);-vien va %i-&bng phai phan @inh trong_ this
han to1 & 13 mdt tudn 18 td ngay nhan dide &4n (disu 11 Luat

009/71 ngay 23-6-19?12 ,

(2) ™o thﬂc gidi thigu ung-cu-vien khéng co trong Luat 001/67 ngay
15 thang 6 ndm 196? 2n-8inh the-thdb biu cd vA ﬁng-cd Tong-Thcng -
Pho Téhg-Théhg nhitm ky 1967-1971 vi b Cube-Hoi bde bd.
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Tnfdc khi tro thanh Lugt, ay-dn Lugt bau c! Tong

Thong, Pho Tbng Thong cho nhiem-ky thu hai ocua nen Bq IX
Cong-Hoa Viqt-Nam @i gdy ra nhieu aong gio khi Ha—Nghi-
vign thao-luan va thong qua ve 3 su-khoén gl thieu nay
(dieu 10, khoan ?]. Dy Luat gom 8 Chdong, u6 dieu, trong
do cg mot dieu—khoan dudb xem 14 dﬁc-biet va m& la hon
neu 50 vdi Luat 001/71 an dinh tho-thde bau of va ung e
Tong-Thong nhiem—ky 196?-1971.

Doldd aisu 10, khoan 7 thude Chuomg 3
"Biew 10 :

L T T T P T T T S

T~ To% thieu phﬂi dude su gidi thi?u hoge
cua Lo Ngh%-sf Dan-Biéu hodc cda 100 Nghi-Vien cac Hoi-
Dong DS~Thanh, Tinh, Thi-Xa...

Chinh dieu-khodn nay ad khidn cho sinh-hogt
ch{nh—bri tai Viet Nam lai mgt 18n nﬁa aoi dong. Co sy
trung hgp ngo nghfnh 12 ca ay luat bau cu Tbng-Thong, Pho
Tong-Thong nhiem—ky 196? 1971 lan dy 1u%t bau cu Tong-Thong
Pho ﬁng-'rhong nhiqm-ky 1971-1975 deu co cung mdt disu-
khodn nht trén voi mot noi- dung giong het nhau 78 nguyene

{e. DS 1n nguyen-tﬁc giéi thigu ung-cu-vien.

Trong i 1uat dau tien, dieu 10, khoan 7 auy dinh
mot trong nhing dieu kien ung-cu Tong-Thong, Pho Tong-Thong
1a phai "dule sy gidi thidu cua {t nhat. 30 vi dai daién dén
cu“(Dan—Bieu, Nghi-Vidn Hoi-Pong Do-Thanh, Tinh, Thi-X3).

i Trong au 1ugt thu hai, 1%1 cung dieu 10, khoan Ts
buoc -cu-vien Tong Thnng, Pho Tong-Thong dude sy gidi
thieu cua 40 Dan-Biau va Nghi-Si hay cua 100 thi-Vien HO3.-
pong B3, T{nh, Thi-Xa.

pleu-khoan nay cd hai 18n dau 1a doi-tﬂgng tranh
1uan hao hﬁng trong chfnh gidi, giﬁa cde Luat-gia va du
lugn quan chung Mok cuoc ban cfil deu _xoay quanh van-da
hien—tfhh va chia ra hai lap trudng ro ret : lap-trudng cho
rﬁng aisu 10, Khoan 7 vi hién - lap-truang kia thd bdo rang
khong vi hien.
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Lap-luan ben chong 433 cho rang a1 su 10, khoan T
la trdi voi Hien—Phap 1967, ai nguge y ohf nha lap nian vi
trong phien hep ngay 18 thang 2 nim 196?, QuOG-Hoi Lgp-Hian
thao-lugn aieu 52 Hisn-Phdp gom 5 Khosan va doan thi 5 ghi
nhd sau & )

=, "ese DUge sy 131 thiqu cua 10 Dan~Bieu hay Nghi-
s hoje cua mot chfnh dang",

Sau do, Quoc-Hoi Lgp-Hien thao-luan rat nhieu va
lan 1uqt thong qua i khoan cua disu 52 nhung bac bo khoen
thi 5 néu trén vdi 69 phisu bhuan (1),

: Nt vgy, nha Lap—HJ.en a& minh-thi ldmng chap nhan
uyenrtgc glol thieu. Cho nen, thso quanpdiem phe chong
doi, dieu 10, khoan 7 du-an Luat hoanptoan vi hien, t%o ra

" pat cdng cho mot so nng -cd-vien khnng co loi the, dong thdi
tao uu-thé cho Tbng-Thong duong nhiam néu vi ney tai Ung od. -

Ben ung ho thi neu ra dleu B3, khoan 5 cia Hion
Phap 1967 dé cho pang dien 10, khoan 7 1a khong di ngude
lei y-eh{ nha Lap-Hisn,

“Eieu 53 : Dige quyen ﬁng-cu Tong-Thong, Fhé
Tong-Thong nhiing cdng-dan hoi ad céac dieu—kien sau day :

L Hgi aa nhung dieu-kien khac dy-ligu trong Dao
Luat bau cu Tong-Thong - Phd Tong-'l‘hong".

Theo do, mﬁc nhien Hien-Phap 1967 4a danh cho nha
1ap—phap sau nay quyen thiet-lap thém nhi dieu-khoan
khic n a ma Jng-cu-vien Tong-Thong - Pho Tong-Thong phai
hoi du. Nt vgy, dieu 10, ¥hodn 7 cha du 1uat hoanrtoan hgp
hisn va chl ohin glem bdt ngn lgm phdt ung-c.u-vien Tong-
Thong ve, giup vi Tong-Thnng afc cu co dugc sy hau thuan
manh mé, dong dao oda nhan-dan va cong-luan.

(1) Céng-Bao Vidt-Nam Cong-HSa, 4h ban CudcHdL ngly § theng 1 ndm
1968, trang 51. "
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Kst quu, ngay 4 thing é ni@m 1971 ban vin dy luat
cung vol diau 10, khoan 7 dddc Ha-Nghi Vién chung uyet vdi
da 88 2/3 hién dinh vd nguyén-tdc gidi thieu Ung=-cui-vién
duge minh-thi chap-nhan trong Ludt s& 009/71.

Luat dol-chieu cho ta thay the-thic gidi thieu
ung—cu-VJQn Tbng Thong - Pho Tong-Thong khnng phai 1a mot
sang ¢hé cua Viet—Nam. Ta da thay tisen 16 tal mot cﬂdng
quoc dan-chu la Phap Quoc. Do Luat ngay 6 thang 11 niEm
1962, sﬂa doi chi dg ngay i thang 11 n&m 1958 vo vige £Ow-
chiic bau e Tong-Thong Phap, da quy dinh nhuy sau :

“Danh—sach nhﬂng ng-cd~vién Tong Thnng do Hoi-
Dong Bao-Hien lap chieu theo nhUng ddn gidi thieu hnéc cd-
nhan hogc tap the, cun ft nhat 100 cong-dan 1& Dan-Biau
Quoc—Hoi hay H01-Vien Hoi—Dong hang ™nh hoge Thl—Trﬂdng
dan el Nhﬂng don gidi thiqu n&y Ehai gﬁi den Hbi-Bong Bao~
Hien {% nhat 18 ngay trudc hgdy bau cu. _vong thd nhat. an
ung- ol cta moi ung-cu-vien ehi dugu chap—nhgn khi od du 100
ngddi ky tén gidi thieu. Nhﬁng ngudi gidi thigu nay phai
1a nhung dai-dien dan-cu cua ft nhat 10 quan—hat khac nhau.
Tan hg va tu-cach cua nhﬂng ccng-dan gidi thiau Ungacu-vien
xhdng dude cong bd", (disu 3, khoan 1)

D ap;dung cae dieu-khoan nay, mot Sac—Lenh da
quy dinh cac the-thiec nhyt sau -

"Tat ca nhung nguoi mang quoc tich Phap ed tén
tren mot trong cac bang danh-sach bau et thiet-lae tai

_Trung—Udng hay dia-phﬂdhg deu cd quyan tham—gia bau o

Tbng-Thong Gong-Hba Phap Quoc. Tat ca nhﬁng giay gidi thigu
dugdc gﬂi tdi Hoi-Dong Bao—Hien, ke tu ngay cong bo Sﬁc-Lenh
tuyen bd bau cu, cham nhat 1& vao 1lde 24 gio ngay thd 19,
trudp vong dau phidu thd mhat",,,

Ngoai viec gidi han ung-cu-vien Tbng-Thong béng
the-tHUO gioi thiqu noi tren, Dao Luat ban cﬁ Tbng-Thong
ote Phap-Quoc con chét che hdn niia 1a doi hoi mot da s0
tuyet d%i (1) theo thu-tuc dau phidu hat vong.

4 .h », , ~ = * ”~ ’ 4-.‘
(1) & sd'tuyet ads : {(Ma Jorite absolue) 13 qua phan mia toﬁg s0 phieu
_ a8 bo) : ’
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THU-VIEN QUEC-GIA

Hién-?!mmm-ﬁam COng—Hoa khong
quy dmh tha- thuc bau ol Tong-Thong - Pho Tong-Thong 1a che
do da so mot vong (Scrutin majoritaire a un tour) hay ché
do Jda 5 hai vong (Scrutin majoritaire a deux toura). Vi
the, cd-quan 1ap-phnp khi soan thao Luat bau o 88 phai
gidi-quyet van-de nay (1).

Bau ndt vong 1a the-thie dom gian, trong vong 4o,
ai nhieu thim nhat 85 thang, khong can phai dat dude ty-1§
bao nhleu, bat lugn 2d phieu nay 1a de sc hay khong, cua
so phleu dd bau (2). Bau hal vong 14 the thic doi rﬁng trong
vong dau phleu thi nhat phai dat dude so tham ty-le bao
nhieu ag, neu khong 33 bau lal vong nhi va trong vong nhi
chi nhiing Jnﬁnu—vien dddc mot so thﬁm ty—le 1a bao nhisn
mdi dude vuo tranh ol (3). Pa 88 cac nude deu an dinh.mnt
36 thém toi thieu 12 bao nhieu., neu khong dgt dude “thi
phai bau véng nhi. Vf gt @ Phap, Ao, Madagascar, Congom
Lecpoldville..., Tbng-Thong phai dude qua ban 88 thﬁm,di
bau, néu khong ai duge qua ban, hai ngﬂdi nhieu phieu
nhat se vao vong nhi (L), & Bolivie, nau khong al dige qua
ban so thim trong vong dau, ba ngudi nhisu tham nhat so
v&o vong nhi Trong vong nay cung phai dqu qui ban1ndi
ddc cﬁ neu khong, hal ngudi nhieu phieu nhat 838 vao vong
e Trong vgng 3, neu hai ngudi dsu thém nhau, se bau von
khdc cho den khi ¢d mgt ﬁng-cu-vien dude da a6 qu@ pén.

(1) Lugt 001/67 ngay 15—6-196? aa an-ainh thém : “Lien danh 1CV nao, -
nhigu phidu nhat se auoc t.yyen bd’ t.rung cu, Trong t.rl.iéng-hop co nhisu
1i8n danh dddc s’ hieu bing nhay, 1i&n danh o8 dng-cu-vien Tong-
Thong cac nien nhit sé Qude tuyen ey R o, Vay che-do ba
TT/PTT tai VNCH Hifn nay 13 ch3“3 bAu cui'theo da s&' mét véng.

(2) D0 1a chdla$ vén t xia nay Ayle ap-dung tad Anh-Oube. HiSn nay,
Vigt.—Nam ang-Hoa Venezuela, A-Can-D&nh Cong-Hoa Dahomey ap dyng
che-do biu ed’ nay.

3) Phap duél thdi de 11T Cong-l-[oa, 'Euc dﬁéi t.héi Cusn-Chy, (truoc 1914 )
13 hai nide 45 ap-dzmg che-Elc bau oy hai vong .

(4) Tai Phap hign nay, n nén trong vdng nhi cua cube diu phieu Tong-Thong
ma eo’ hai mg-cu—vien Tong-‘I‘hong bing theu nhau 50% 't.hi cuqc 'bau
cu, 5 b’ tae (1) Truéng-hbg ndy chia xy, ra ning chdd JFing oo thé’

xay 8én, Phai °ha-n€ ung-cu-vién Tong-Th
tuvan bo’ tring eu’? 11 ng-Thong cao nién nhat se &de

wHe 930
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Chf-Ldi, neu khOng ai dude qua ban, hai ngﬂdi nhieu thEm
nhat 88 vao vong nhi{ nhung vong nay do_ Quoc-Hoi bau, Thom
thic siblel Quoc Hoi bau trong vong nhi nay clng dudc ép dung
tai Dai-Han, Phi-Luat -Tan, Péru, Ecuador V.V...

Quan-niem chu-trudng bau nhieu vong cho r&ng
Tong-Thong can phai dude mot da ab to 1dm de co an uy—t{n
lanh-dao quoc-gia. Néu bau mot vong vdi da so tddng doi,
Tong-Thong 66 thé chi dudc 4 10% den 20% 80 phisu bau, Vi
vay, uy-tln cua Tong-Thong 3e qua yeu.

Hhﬁng ngddi chu-trﬂdng bau mot vong cho ring uye
t:fn cua mod ung-cu-vien Tong-Thong the-hien 93 thim trorg
vong dau, bdi 1t trong cac vong sau, néu ung—cd-vien asd
dugc tang 85 phieu, th1 ad chi 18 88 tham vay mugn, uy-tfn
do 80 thim dd cling chl 13 uy-t{n vay mugn.

. Trd lai van-de gio':l.-ha.n 86 ﬂng-cu‘-vien Tong-Thong
béng the~thilo gldl thidu, ngudl ta nhan thay ring tuy khnng
ase dleu-kiqn gidi thieu Ung-cﬁ-vien Tong-Thong theo kigu
Phap, nhung edo quoc gia dan—chu khac nhu Hoa-Ky, Pal«- Han,
Phi-Luat-Tan cung ap-dung thu—tuc de-cu Juong=ty qua hg-
thong chinh dang. & My, cong dan.chon Tong-Thong bing mgt
cuoc dau phieu dﬁc—biqt, khac Vdi ay dau phieu de bau Quoc
Pqi So sanh vdi cac cuoc bau cu tai cac nUdc khac, cuoc
bau cli ‘I'ong-Thong Hoa-—K‘y mat nhieu thi gid nhat. Ta co the
v{ cufe bau o nay nht mdt tén tudng cb nhieu man, mol min
38 gay go vIl miec tot-do cia nd. '

That vay, theo truyen-thong ehfnh-tri cua xd

n&y, Jng-cu-v1en Tong Thong phai 1a nhan vat do hai chinh
dang 16n 1a Gong-Hoa va Dan-chu do cu, trong mot cude hop
khoang dai hoi nghi cua moi dung Trude khi cac chfnh d&ng
nhém dui-hoi vao thang 7 va thang 8 trong nim bau cd, cuoc
thi dua vao Toa Bach-éc ai bt dau hing miy ném ve tr'l.fdc.
Trudb ngay dgi hoi dang, cuoc thi due dien ra giua eac Jng
u-vien cung mot dang va sau ngay dai-hgi, cuoc thi dua 1gi
dlen ra gida hal dang chfnh : Dan-Chy va Gong-Hoa.

Tbng-Thong Hba-Ky khong duab 1ya chon qua mot
cuoc don danh dau phieu trUc-tiep ma lai do cac dqi-diqn
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tinh theo dan-sd cda mol Tiéu-Bang (1).

Mot ung-cu-vien el da so phieu el tri trong mot
Tieu-Bang s5 ndm giu toen the 14 phieu cua dai-dien trong
Tidu- ~Bang dd. Cho nen, voi ay phan phoi hien tqi cua so
dai-dlgn trong cac Tieu-Bang, mot Ung—cu—vien Tong-Thong
co tha aée cu nau chlem du e 270 phieu cua dai-dien, dau
éng-cu-vien nay ehi théng 1di trong 11 Tieu-Bang (2).

vi Hoa-Ky ‘theo he-thong 1uang dang nen thu-tuc
ds cu dng-cu-vian Tong-Thong qua cac chinh dang oo hieu—
lyc gidl han so ung cu-vien udt cach chat chd hon the-thﬁc
gio‘i thieu kieu Phap. 1301 13 chl co hai “ehfnh dan.g 1o‘n nen
moi lan bau o Tong-Thong Hba-Ky chi ¢d net dang 1n 12
Dan-Chu, ang-Hba tranb et (3), Nhu vay{ thudhg-thddng lian
danh.déc cu duge da 86 tuyet asi khoi can phai du—lieu thé
thﬁc bau e hai vong. Cuqc bau cd Tong-Thong My lni gianu
tiep, theo hai cap nen sau khi bau xong oap 1, da 50 et
tri de 2 cap thu0c déng nio thl 1ién-danh cla dang ay biet
trude 13 afe cd.

sa af Viet Nem va Phap kho ap-dung ch=dg bau
ot Tbng-Thong kieu Hoa-Ky vi nUUc ta va Phap theo hq-thong
da dang. Neu aé cho cde chinh dang dé o Jng-cd-vien Tbng
Tuong thi thurtuc nay chﬂng gidi han GUGc ao ung-cu-vien
1a bao nhieu. Con s8 Ung-cuuvien van ¢d tha trén 10 13 {t.
Do a8 kat qua mong muon khong dgt duoe.

(1) Tal Hoa-Ky, of 10 nam mot}an t}u lai kidm ks d.an Y roi theo 4o ma
an-dinh so’ dai-dign cua moi Tieu-Bang lda chon Ton.g-Th Tuy nhién,
tong 56 'da'.\.-dien khdng uliéc qua, 538 vi, nghia 13 ngangc%:l s&" 435
Tn-Bidh va 106 Nghi-5{, cbng vé;l. 3 221-dién cho Thu-p5 Koa -Thinh~
£n (Thu-ib nay khong co’ Dan-Bieu Qu%c-l-[oij

(2) 11 Tieu—Bang nay 13 nhﬁng Tieu-Bang 18 ,nhat : 2 Tieu-Bang d mien
Nam, 7 Tieu—Bang J"midn Dong-Bac, 1 Tiéu-Bang - Illincis - d mién
Trung va California cr’mien Tdy. Nam 1960, J.F. Kennedy 83 bo 85% thi

gid v3 R. NMixcen 8u¥, ag'’ vin-A0ng tai 9 T4 16 8’
£50 2 oy o) y ng udBang on nbit ¢'misn

(3) ©04 khi e co mot nho thd ba N
TO%g-Théh;ng ﬂang hi'ba dda ung-cu vien ra tranh cu



Tai Vlgt-Nam Cong-HOa, thu-tuc dau phieu he
cung khong dudc de ngh; ngoai 1y-do neu tren (he-thong
ng], thu-tuc nay con gay ton kam cho cong quy va gay
phien nhieu cho cu tri (phai ai bau hai lan) dd ring phuong
tmic nay khien cho 1ién-danh ve nhat o vang hai dat dude
da sb tuyet doi.

Noi tom lai, trong hlqn tinh chfnh—tri ntde nha
thi aieu 10, khoan 7 cua Luat 009/71 ngay 23—6-19?1 1a bian
phdp thi’ch-nghi de khong hg gia chfnh-—the cua ching ta. VE‘L
lai Viet-Nam Cong-Hba chua cd san truyen—thong ch{nh—tr;
danpchu lau doi hoﬁc theo he thong ludng dang thi ay ﬁidi
han dng-cu-vien Tong-Thnng bﬁng tha-thﬁc gidi thieu van to
ra can—thiet vi nhilng cuge bau oy d‘Viqt-Nam Gong-Hoa (ks
ca euoc bau c¢ Tong-Thong) chua duge quan-nlem nhy nhﬂng
cuoc tranh tai giﬂa nhung chfnh-tr; gia thuan tuy me van
dude mot so ngﬂdi eol nhy nhing cuoc %6 so, ai cling cd the
tham gia dé chd gdp may (1).

T1ET 11 - VAN-DONG TRANH ¢ ONG-THONG.

Trong cac xa-hoi dan—chu, van-de van-don% tuygn
cd 1& yeu-to quyet-dlnh doi vdi ket qua cuoc bau cu. Ngu
kSt qua cua nhiing cuéc tuyen cu va [trung cau dan ¥ bidu
hien dudo khuyrm-httdng chinh-tri va khat vong cua dgi da
86 quan chung trong mot glai-doan nao ad thi van-dong
tranh ot 13 phuong-thie trinh by nhiing gudng-151, chinhe
sach hay nhung quan-niem trong van-de dieu-hUdng quoc-gia
da quan chung tu-do chon lya. Sinh—hoat chfnh-tr; cang dan
chu thi van-de van»dong tranh cu cang quanptrong. Ngudi ta
co the vi sy van-dong tranh cd nhd vai tuong cua sy quang
céo trong nen kinh-té hien dgi. Tren thi-trudng, quang-nao
el ¢d tdc~dyng hifu-hidu khi nen kinh-té ddnh nhidu tif=do
cho nhiing chi-tha kinh—te. TUGng-tu, viec vanwdong tuyen
cu chi dat dudc tam quan-trong cda nd khi nguyen-tac ty-do
va binh dgng dude tonatrong thuc-sy ; khi nhing ﬁng-cﬂ-vian
dugle huang dong asu phﬂdhg-tien trong cu@c van-dgng.

) a™ ’ "~ . - L3 al v
(1) Bguyén-Cuang-Quynh = Nghién-Cit HinhChahb, tip 14, 5’ & nin 1971.
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Tai nhing quoc-gia ¢d truyen-thong sinh-hoat
dan-chd, chfnh-tri ving chéc thi tfnh-cdch b:lnh ding ele
nhiing OEEB vgn-dong tranh et {t b di-nghi ma mQt phan do
thien-c cua ch nh-quyen, mot phan vl nhdng phudng-tien
giao-thong, truyan-tin khéng hoan-toan bi tap-trung trong
tay nha nude.

- Tral lai, tai nhﬁng quoc-gia dang_ phat-trien,
hau hat nhﬂng phudng-tien ke trén deu do nha cam quyen
giﬁ vi the, neu chinh-quyen thidu thien—chf thl van-de
vnnpd%ng se khong con y -nghin. Do do, trong bat ed bao Luqt
bau cu nno cing deu quy dinh rd rang, day du ve viqc hudng
dung, thoi gian su-dung cac phudng-tlﬁn van—dong trnnh ed,
Tu nhien, viec ban bd nhﬁng dieu-khoan nay chi la mot
dieu-kign obni’ khong 14 disu-kign ai dé mdt cude bau ol ¢d
gid tr{ thyc-su dan-cha,

Hien-Phap Viet-Nam Cong-ﬂou 1967 de cong-nhqn
quyen ﬁng-c& cua moi cong—dan tren cén-ban binh dang [diau
13, doan 2 ) va cac ung-cu-vien Tong-Thong Se duge hudng
dong deu phuong-tien trong cu0c van-dong tuyen cu (dieu S,
dogn 2).

Ngoai ra, Luat 86 001/6? ngay 15 thang 6 ném 1967
- Luat sc 009/?1 ngag 23 thang 6 ném 1971 cling deu Quy
dinh ro ve tha thic bau cu Tong-Thong Viet-Nam Gong-Hba.
Khi ghi rdng: “cac ung-cﬂ-vien khong duac su-dung nhing
phudng-tign vqn dong tuyen-cu, ngodi so lugng, cdch-thie
do Ban Van-Dong tuyen ed an—dinh thdi glan s\ dung nhﬁng
phudng-tiqn.c phai duge phan phoi cong béng _giia cae
1ién~danh Ung-cu-vien Tong-Thong - Phd Tong-Thong"...

Hi&n-Phap ngay 1-u-1967, Ludt 001/6? va Luat
009/71 quy dainh nho thé nao ve thoti gian va phﬂdng tian
-d0ng tranh od Tbng-Thong ? BS la noi-dung eda van-de
my ching t61 s5 trinh bay tiép theo ady.
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MUC 1 - THOT GIAN ViN-DONG TRANH oy

Tai Ph&p Quoc, cugc v%n-dong tranh e khai didn
£ ngay danh-sach cac Ung-cu-vien Tong—Thong dUUc ding
tren Cong-Bao va cham dut vao 1uc mudi hai gid (12) khuya
ngay thd sdu (6) trude vong dau phiéu th¥ nhat.

Neu phai bau.vong thit nhi, cuoc van-dong tranh
cJ md‘lal vao ngay cong bb tren Gong-bao ten tugi cue hai
ung-cu-vlan vong nhl va cham ddt 1uc mue mot gid {11)
khuya nghy thd séu (6) trude vong dau phieu th nhi {1},

Tgl viat-Nam Cong-Hoa, cuﬂc van-dong tranh ot
ehfnh-thfe bt dau vio nghy thd ba _mtot (30)tm1dc ngdy blu
cd va ch&m dut vao 1de mtéi hai gld (12) trua eds mot ngay
trude nghy bau ed (2).

Nhu vQy, thdi glan vgn-dong tranh'cﬁ chi dudc
keo dai khoang bon tuan 16 trude ngay bau LS. Tuy nhien,
ngudi ta nhgn thay ring ben cgnh nhﬂng tho-thiec van—dong
chlnhpthUc con co nhﬁng thé-thde van-dong phi chfnh—thuc.
s 14 nhﬂng the-thuc van—dong vugt ra ngoai gidi hgn ludt
dlnh. £ny 14 mot hien-tﬂdng pho-quat trong bat o 1anh-vqc
nao, & vit of to-chﬂc hay dinh—che nao, va 1a tieu—chuan
do ludng mgc-do cla xa-hoi. Khi xa—hoi co t{nh-cdch thuan
nhat thi anh—hudng cua he-thong chmh-thuc quan-trong hon

nh-hudng cua hg- thong phi chfnh_thUc. Trai lai, trong xi=
'hoi kém thuan-nhat, vai trd cuia he thong phi chinhrthuc
giﬁ dia-vi uu théng va tac-dgng manh mé 1én tdc-phong, hoqt-
dong ca-nhan.

MUC 2 ~ PHUONG-TIEN VAN-pONG TRANH ct.

Cuoc vnn-dong tuyen Ul Tong—Thong dude minh-d.nh
trong Hien-Phap va Lugt bau cﬂ, can of vao nguyen-téc binn
ding. Nguyen-tﬁc nay aude cac nha lam Luat chap-nhan c¢ho
cac cuoc tranh cd Quoc—Hoi lan cdc cunc tranh o TonghThong

(1) Sag-Lu@t ngay 6 thang 11 nam 1962 an-dinh thenthﬁc van—aong tranh
cd Tong-Thong Cong-Hoa Phap-Cude. -

{2) Diéu 23 Ludt s’ 009/71 ngdy 23 thafg 6 rdm 1973.



hofe cdc oufc tranh od khéc nhv Hii-Dong DS-Thanh, Tinh,
Thi-Xi vevees Vi trash of trén kndp 1dnh-thS $dt nhidn 1
tdn kem, gt qua kh&-nang tai~-chdnh cua moi ung-vien. Nou
khong ¢0 8 han che va quoc-gia khong trd—cap dong deu cho
moi Lfng-vien thi ade manh tai-chanh 88 de‘ bep sic manh ctla
tai dde.

Hien nay, tai Hoa-K:,r, cong cuoc tuyen—truyen va
vgnﬂong 3o t.hu hut 1a phieu cuu 88 ci- tri khong-lo (1) rat
ton kem. Nam 196}, hai chinh d:a.ng Dan-Ghu va Cong-Hoa da
chi ph:f 101 36 trieu My-Kim (2) trong cuoc vgn-dong tuyen
cu Tong-Thong. Dang Dan-Chu tieu khoang l'? trigu tmng do
LN triqu 1a do edc nghiep-doan adng gdp, 69% so t;j.en con
lal 13 do dén ching ung hD.

Tal Phap, cac Jng-cﬁ-vien Tong-Thong aa chi phI
vao viac tranh o hang trigu phat-léng. Iny qua 13 sd tien
vugt qua kha-néng ce~=nhin (3)- vay. cang ngay sq' vgn—
dong tranh cu' cang phic- t-‘-}P, ton kém vl s0 cu=tri trong
m!o’c co chieu-hﬂo’ng tﬁng chd khong giam. Do ad, luq.t-phap
cdc quOc-gia thuong chap-nhg.n viqc han dinh cho ol teng—mt
vién dude sd lugng_ dong deu 14 bao nhieu truyen don, bfch
chlio‘ng, noi trén dai phat thanh hay xuat hien trén man anh
truyen hinh bao nhidu phut dong hS VeV...

(1) Theo bang thong ~ké nam 1968 thi Y ngubi ai bau s Hog-Ky vao khoang

118 tricu, Hiéng tal Phap-Quoc, trong cude bau o Tong-Thing nim
1974 ¢6 ching 30 6'trigu ci-tri. e-Théng

(2) T V%N—aﬁéng v&i 22 ty 320 triéu bac Viet-Nam hifn my (1 My-kim =

{3) Trong cuoc jtranh cu Ton,;-Thong Phap vao nam 1965, chi’ rieng cuoc van-
aong cua ung-cu-vien Tong-Thong Frangois Mitterand (khong -y nhung
cuoc van-dong Sohg song cw ﬁang Xa-Hai va Cong ;qg Phap) aa chi -
phi’ tu, 800 ngan 3én mdt tridu Phat-1ing (t!iéng—-dddng vdi 120 trigu
bac Vigt- trong khi Ucv/TT Jean Le Canuet tdh Khoang 5 trieu
quan vI Tudhg De Gaulle trén 10 trisu quan (tddng-ﬁddng vzsi 1 t;r 300
tridu bac Viet-Nam) va chi’ phi’cho oude van-ﬁong tranh cd’ cq’a UCV{TT

Georges Pompidou trong ndp 1969 con cao hon cudc van-ﬁfmg cva Tad

D Gaulle, Trong khingrg Alain Poher (audng kim Chu-Tich Thigng-Vién
Phap bay gi8), ngitd chu' trddng t.iet-kiem t31 fa,cung chi phi’ khodng
3 trieu phat lang.
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Tal Viet-Nam Cong-Hba, ede ung—cu-vien Tbng-Thong

o the su-dung nhung phﬂdng-tian truyenpthong nhd bdo chf
dien thuyet, X phong thanh, truyen don, bfch chﬂdng, vO-
tugen truyen thanh va vo-tuyen truyen hlnh. Moi logi phuorg
tign vgn_dong tranh cu neu tren deu ¢d tém mic quanptrgng
ca-biet cua chung Rieng vigc vqn-dong tranh cu bing bao dhi,
vo-tuyen truyen thanh va nhat 1a vo-tuyen truyen blnh cang
ngay cang dugb chu-trong dgcabiqt Tal Viet-Nam cong-Hba,
o-tuyen truyen hinh chia_ 6d tam tac- dqng rong 1dn tdL da
86 o tri toan quoc (vl van cdn 1a mot ky-thuat thong-tin
mdi‘me), nhung cung gop phan khong nhd trong viqc od dong
tranh c\f nhdm vao khoi din thinh thi.

Tgi Hoa-Ky, nam. 1952, a8 co den 31% od tri khai
ring hg bist tin tic nho vo-tuyen truyen hinh va con 83 nay
téng len 584 vao nim 196& (1). Tuy do tu-nhan khai thédc
nhung luat-phap buoc dai vo-tuyen truyen hlnh phai danh cho
ehe ﬁng-cu-vien thdi gian dong dou de co-dong tuyen cu.

Nou mot ung-cu-vien aa bd tlen mue mot thol glan nuo ac de
van-dong tren mot dai vo-tuyen truyen hinh thl cac ung-cﬁ-
vien Tong—Thong khdc cung co quyen nay, nhung khong dude
vugt hdn 8o thdi han cua cac ung-cu-vian Tong-Thong khic.
Nhu vay, vo-tuyen truyen hinh ngay hay chiém d;a v; he-trcng
v khifin chi ph{ vqn dcng tranh ou tal My kha nhieu (2),
dong thdi, vo-tugen truyen hinh da 1am thay doi thu=tuc van
dong tranh cu trong nhung cuoc bau e Tong-Thong - Pho Tong
Tbgng Hoa-Kw. NS d& khién cho cac bai dien tu doe vao aip
de ou cdc ﬁng-cu vién ngin di va nhiing cudc pho "t riong 1ye
lugng kndng con kéo dai nila (3).

Ngoai phudng-tien vo-tuyen truyen hinh, cac 1ien
denh dng-c¥-vién Tong-Théng - Phd Tong-Thong Vidt-Nem Cdng-

(1) Theg cde ban thing-ké cua Vign Khao-Ciiu  Michigan th:l cuoc tranh 1uan
gida UCV/TT J. ,F. Kennedy va R. Nixen t{rén vE-tuyen truyen hinh nim’
1960 82’ thu hut ddze 70 trieu khin gia. Nmi vdy, of 10 ngddi thi oo
9 nguéi theo dol cude néi chuyen.

(2) Nam 1964, ﬂang Cong-Hoa va aang IEnAChu My tén khoang 12 trieu 6
My-idm nghia 13 khoang 35% tong phi

(3) Howard R. Penniman ; "The Amerdcan Pclitical Process, 1962.
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Hoa ¢d the st dung cac phudng—tien sau day de vgn—dong
tranh od nita 1a bao ehi, c&c cuoc ndi chuygn trQG-tiep val
out tri, xe phdng thanh, truyen thnnh, truyen don va bich
chuong,

Theo Lugt 001/67 v& 009/71 thi mdt Ban Vn-Dong
Tuyen cu Trung-Udng ddge thiat-lap gom c6 mot dai-diqn
chinh va mnt dai-dien phu khuyet cho mﬂi 1ién danh Jng-cu-
vien, Trudng-Ban Van-Dong Tuyen cu do cac dqi—dien lien
danh bBu ra c& nhiem- u disu-khien cac cuoc tham-luan cla
Ban V%n-Dong. Tai dia-phﬂdn§ nhu cac T{nh Thi - -Xa, DO-Thanh
dou oo mot Ban Van-Bong Tuyen ol vdi thanh-phan tudng ty
ahd Ban V%n-Dong Tuyen Y Trungdidng ma cac dai-dien tai
Ban Van-BDng &y, se do nhing dgli- dien Trung-Udng do cie Cac
dai-dlin ¢S the bi 118n danh cua minh thay aoi trong thdi
glan van-dong.

viec van—dong bﬁng vdo ehf thi rat quan-trong vi
vao chi dong “vai tro hiiu-higu trong lanh-vye hUdng-dan du
1u§n, quang-ba lap-trUdng. Tuy nhian, bao ch{ chi ¢d the
noan tat vai- tro cua minh khl tu-do tao chi duge cong—nhan
va ton tﬂqng, néeu su hamh- xu quyen nay khong phudng hal den
danh-du ca-nhan, an—ninh quoc-phnng [dieu 12 Hieanhap
21967) Do do, khi so4n thao Lugt bau oy, nha lap-phap phai
guan tAm aén van—de tu-do bdo ehf, Moi bai bao 1ien-quan
den van-dong tranh ou dau khdng the bi kicm duyet, tru nhitng
gidi han da néu trén (disu 20, khoan 5 Ludt 001/6?).

Tal nhing quoc-gia tan-tien me he thong vo tuyen
uruyen ninh duge glao cho tu-nhan quan-tri, khei-thic niht
Hoa=Kya e thl vai-tro bao chi cb phan kem hUu-hiqu. Nam
1952, da a0 c& tri My deu khai rﬁng ho biat tin tde nho

o-tuyen truyen hinh, chi ¢ 22% cho biét 1a hg theo doi
cuge tranh ou qua bao chi, Een nim 1964 th ¢d 234 khei
rling bdo ch{ 12 nguon tin oua ho. Tréi lgi, tai nhiing quS o~
gla nhu Phap VeVosss nha midec giu doc-quyen ve truyen thanh,
truyen hinh nan beo chi lg1 dong mot vni-tro t1 checyec trong
viqc hudng-dan a-luan guan-chung hdn, nhat 12 trong linhe
e inudong tranh o Tong—Thong.
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N61 tom 1ai, van-de tuyen ctt vi nguyen thu henh
phap va 1a ngﬂd'i dai-dien quoc-dan tuy chf dude Hien—Phap
quy dinh mot cach tong quat nhung aa do hai Bao-Luat ad
001/67 va Lugt 86 009/71 bo=tic day da vl nhidu didu-
khoan mdi la,

~ Néu viqc dit thém dieu-k:l.en as dng-m} Tong-Thong
cta nha lgp-pha 1971 cIa tao ra nhieu tranh lugn trong qua
kh\f thi viec an dinh mot nhiem-ky vﬂa phai - au cho Tong-
Thong hoan tat vai tro lanh-dqo i 36 ma khong the doc-
tai, nhu;yen doén = cung r.ta 13 méi vu-tu cho nha lap-hien w
nha 1ap-phap -ty trude den NAY e

UL kinh-nghigm thi Be I Cong-Hoa, nhé Lap-Hien
1967 rat ¢ 8¢ thé-ché age- -tal’ tai sinh va trong chieu tdng
do, ho &n d;nh nhiem ky 'l'ong-Thong Vigt-Ham Cong-HOa ra sao 7
va trong mgc-tieu phuc-h:.tng q.oc-gia thoi hau chien, nha
Lap-Phdp 1974 thay rang can &n dinh 1gi nhigm ky Tong-Thong
cho th:fch-hdp vai thoi the. Nhigm ky ay nht the néo do thye
h:l.gn cde ke-hoqch phet- t:ri.en &t mide ?

_ Nghien-cuu ve nhig em ky Tong-Thong theo Hien—Phap
"967 va theo Luat so 001/?& ngay 22 thang Gieng ndm_ 1974
thist tuo‘ng oS tha giup hisu r6  y-ohf qude-dén v hidn
tinh Vigt-Nam hon vay.
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NHIEM KY TON& THONG

QEM/ an-de nhiem ky cua vi Tong-Thong ad 14 de
tai dgt ra oho cac nha 1ap hian hcﬁc doi khi cho cac nha
lap phap cta cac nﬂdc dan-chu theo Tbng-Thong cha, Hoi
chung, moi quoc-Eia deu mong muon thiet-lap mct thé-ché
khong doc—tai dong thol ddp ung nhu-cau ch{nh-tri trong
xi. Do do, viec giao cho vi nguyen thu quoc gia nhieu
quyen han rong ril phai song song vdi viec ikem che, ngﬁn
chén nguy cd chuyen—doan cun vi ay ma phudng-cuch han che
nhigm ky Tong-Thong hien nay van 13 mot trong nhﬁng gi&i—
phap tuong as51 hu‘u-hieu, nhiit la tal nhﬁng mide mdi thau
hoi dOB—Iap hay trén duong phat- trian nen dan-chu.

Nhiqm ky Tong-’I'hong t.hay aoi tuy moi quo::-g:la. co
nudc chap—mlan nhiem ky Tong-Thong 1a h. n#n (1], lai cung
co quoc-gis. quy dinh nhiem k'y Tong-Thong ehi ko dal mot
nim [2). Tuy nhien, tai da 85 cdc nude khdc, nhigm ky 'Ibng
Thong 1& t¢ 5 nim (3), 6 ném (4) hay 7 nim (5).

(1) D9 14 ede ndde nhd Hoa-Ky, Colombie, Costa-Rica, Phi-Ludt-Tén,
Ruandg, Bolivie, Bcuador, Panama, Dei-Han v.v...

(2) Tai Tho—Nhi-Kv. Thvy-SS. nhidm ky Téng thong 13 1 nim. DAy 13 nhing
trumg hdp it co.

(3) Nh¢ Ba-Tdy, Mien-Dién, Céng-Héa Lién-Bang Pué, Domingo, An-dd, Do-
Thii, Hei-Qude, Paraguvay, Syrie, Togo, Venezuela, Congo, Brazzaville,
CDﬁgO-I.eOdOldVille, IB.homey v.v' [ X}

(&) Nhing nude Téng-Thong e nhidm ky € ndm 13 A-Gan-ﬁnh. Chi-Lod,
~Hoa Din-Qube, El. Salvador, Guatemala, Phin-lan, Aaiti, Honduras
Me—Ta}f-Cd Limn ch' *

(5) Tong-Thong ecd nhigm ky 7 nam 13 Tong-Thong Phap, T4&p~Khie, f—mi..
Lsi, A3-Nhi-lan, B8-Ddo-Nha, Cong-Hoa Trung Fhi, Madagascar veVeee.
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Nint vay, nhiem ky Tbng-Thong o6 the ti 1 nam cho
ddn 8 nim (trudng-hdp Cong-Hba Liberia) tuy sy quy dinh ctia
Hieinhap moi quoc-gia. Tuy nhlen, hien ngy tai vai quoc-
gin A-Chau, nguci te ¢d khuynh-hudhg tu ch{nh Hidn-Phdp a6
Tong-Thong ¢S the tal vi ldu hon hay tron ddi. Ching hgn
nhu bal- Han, Indonesia,

Nhiam Ky Tong Thong od thé cham dUt v da man
thdi han hién’ dinh hay boi nhing nguyen do bat tHUGng khi én
Tong-Thong khong thée tai tuc tai nhiem. Sau day chung £o1
xin trinh bay ve nhiam ky Tong-Thong Viet-ﬂam Cong-Hba theo
Hien-Phap 1967 va theo Lugt sb 001/7u, tu chinh dieu 52
Hien—?hap 1967, dcng thoA 88’ tim hieu ve nhilng tridng-hgp
gian dogn bat thiong chuc-vu Tong—Thong.

TIED I - TRIONG-HOP MAN NHIEM Fidw.dink .

MUC 3 - NHIEM KY THEO HIEN-PHAP 1967.
Theo Hién-Phdp D8 II Cdng-Hoa thl nhidm ky Tong-
Thdng 18 1 ném.

Go 1ap-1uan cho ring nhigm ky It nﬁm cta Tong—
Thong 18 qud ngén ngu1 ¢ nim dau de Tong-Thong quen vl
chﬁc—vu H n&m thd | de cho vi Tong-Thong SUa soan ay tei
dac cu. Nhu vay, chi con 2 ném ranh tém va dd kinh-nghiqm
oS the dam nhan chic chudng mot edch hﬁu-h1eu, néu adge,
Nhung ao chi la quanrniem que dang. Sd thieu kinh—nghiam
cun Tong-Thong dude ay-tru do sy ung ho cua 60 -1uan (mh
vuu ung ho Ong ta trong ky baw cu) vé a04 khi cua Quoc-Hbi
mé trong do, Péng-Thing ¢d nhisu than hiu ch{nhrtri (1).

Va 1lal, nhiem k§ cua Tong-Thong 1a u nﬁm cung
khong 1a qua ngﬁn ngui vi mpt vi Tong-Thong ad kha-néng
thudng dude tai e, do a8 35 ¢ thém 4 nim mie a6 thi tai
an=bang te the .

(1) Tat Hoa-l(y, nén khoi da s6 trong Quéc—Hoi thude da.ng eva Tong-Théng
thi ths’ 1m:cma1&mg4ﬂumg rit 1dn lao.
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Tuy nhien, nau nhiém Xy Tong-Thong qué dai (nht ?
ném & Phép, 8 nim & leerla...] thi ngudi ta lai o ngai 88
o mot sy 1y di nguy hiém giua da sb _Qquan chung va Tong=
?héng hay duy trl lau dii mdt nbAn-vgs bat lye (1),

Eb Q dieu 52 Hien-Phap 1967 con han ché quyen
ra téi ung-cu cua Tbng-Thong vao mot 1an ma thoi Nhu vay,
tal Viet-Nam Cong-Hoa, mot vi Tong-Thong chi ¢é the 3 chuc
vi t61 da 1a 8 nim ma thoi, trong khi tai Phap v mdt sb
quoc-gia khdc (2), quyen ra tal ung-cu Tong-Thong vo han
ohe Tal Hoa-Ky tride kia, Tong—Thong o quyen tal- ung-cu
v han che, nhUng sau trﬂdng—hdp Tong-Thong F.D. Roosevslt
U tran, khi mdi ngoi duge 1 nim trong nhiem ky tid h.vi
1y do sde khoe, thi Quoc Hbl My da bieu quyet tu chfnh an
thu' 22. Do tu chinh an nay, mgt ngtol dac od Phé Tong—
Thong, sau 4o dUUc o thay thB Tbng-Thong menh mot va &4
ngoi K chuc-vu nay trong qua 2 nim, sé chi dudc phep ra
tai dng—cu mot 18n ma thoi va khnng dudc phep ra tai ung-
ed nﬂa. Nhu vay, tai Hoea-Ky, khong al ¢d thé lam Tong-
Thong qua 8 1AM, hay 10 n&m, néu da lén chuc-vu ac qua
dia=-vi Phd Tong—Thong. .

sd af tu chfnh an thu 22, cing nit dieu 52 Hmen
Phap Viet-Ham Gong—Hba 1967, ¢ sy han ché quyen tai vng-cd
S the vl nhilng 1§ do sau :

- Ghﬁc-vu Tbng—Thong het ch be bon va doi noi rat
nhiéu kha-n&ng tinh-than vd the xdc oue con ngudi.

- Vi Tong-Thong dang tai GHUc, néu ra tei ung-ou
mia 38 oo rat nhisu hy vgng de o vi v moi phudng—tien
tuyenptruyen [trong tay, vdi uy quyen a&n co, 6ng ¢d thd "od
dung guong may nha nude lam guong may van—dong trenh e

cho minh.

(1) 15-Dinh-Chan - Hlén-Luat Vidt-Nam - Saigon 1973, tr. 172-173.

(2) I 14 cae nupc nhu A-Cin-Pinh, Domingo, Phan-Lan, An-~B9, Do-Thai,
I;Ihjploi. Bb-Dao-Nha, VEnezuela Hadagascar. Dehomey v.v... Tong-
Thohg cd thé dude, tat ¢’ vo han dinh. Trai 124, tai El. Salvador,
Me-Tay<Co thi Hisn-Phap khong cho phep Téng-Théng tdi ung ci.
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¢d 18 vl #hé ma nhisu Hien-—Phap cam khong cho
Tong-Thong ra tai 3ng ed sau khl nhiem-ky vua cham adt.
Trai lai ch{ ¢ the dugde tai cu sau khi cham aft nhiém Ky
tht nhat 12 4 nam. ChEin$ han, Tong-Thong phai chd 4 nim
sau méi dugc ra tranh cd. Sd cam doan nay khien choe khong
el dang nfm chinh-quysn o6 thé ra tdi dng-ct (1).

MUC 2 - NHIfM KY 7ONG-THONG VIET-NAM CONG-HOA THEO
LUAT 001/74 NGEY 22-1-197h.

Neu da ed lap 1uan cho réng nhiem ky u nim oua
mot vi Tong-Thong 1a qué ngﬁn va 7 néin la qua aai thi ciing
co quan—niem cho réng can phﬂl dung hoa de lem s8ao nhiem
k‘jl' Tong-Thong cung khong ngan hay dai qua. Khong qua ngﬁn

ui de thuan tien cho cac ke-hoach ma can khong qua dai
de Tong-Thong ¢4 thé cung o d;a vi hau tro nen nha doc-
tai, Hhu vay, thol gian t01 thieu cua nhiem ky 1a 5 nim
thi Tong-Thong mdi co the de ra cac ke-hoach ng nien, 1a
loai ke-hoach rat san-thidt cho cac cong trinh trung tu va
phat trien xi s8¢ trén mgt quy md rong 1dn nhat 14 tai
nhﬂng quoc-gia mdt vén hoi hoa-blnh. ¢S 18 dong quan-diem
tren neén cac nha 1qp-phﬂp Vigt-Nam nim 1974 as biau quyet
;,hap-thugn dy=-an Ludt a6 nghi tu ch{nh dieu 52 Hién-Phip.
Theo disu 52 mo’:l. nay thi nh:.qm Lcy Tong-Thong dude ting
tham mot nim n hia 1a 5 nim. Ngoai ra, Tong-Thong lai cO
tho dudc t41 e hail lan (2), Nt vay, theo tu chinh dn so
1 nay thl tai Viet Nam Cong-Hoa, mét vi Tong-Thong 88 od
the g chﬁc-vi trong 15 nim 12 toi da thay vl chi 8 nim nhu
aisu 52 ol oua Hién-Phap quy dinh.

(1) ¥hing nude ap-dung nhiém ky gian doan 13 Ba-Tay, Bolivie, Chi-Loi,
Colombie, Nicaragua, Haiti, Eewador, Syrde...

(2) Theo diéu 52 Hien-Phap 1967 thi nhiem ky Témg-Thong VNCH 13 % nim
va chi’ co the” dide tal eu'mdt lan. -



- 31 -

mrfir 11 - TRIONG HQP MAN NHIfM BAT THUONG V)
vAN-DE KE VI

Ngoai trUdng hdp man thdl han do Hien-Phap qQuy
dinh nhlem.ky cua Tong—Thong ¢o the cham adt trudc 7
thd1 han trong cac trUdng hdp khong khuyet ghe Tong-Thong
va khi ay, van—de ke vi dudc dét T8 .

TrUGc xhi tim hieu ve viec ké vi Tong-Thong khl
vi Tong-Thong duung nhlem'V1 mot 1y ~-do gi khong thé tiep
tuc tai chﬂc, chung toi xin trinh bay ve nhﬁng trudng—hdp
khien vi Tong Thong ¥xhong ths dém hhiem chue vi dudge.

MUC 1 ~ NHONG TRUONG-HQP MAN NHIfM BﬁT THUOHG
Ohé Téng-Thong Vigt-Nam Cong-Hoa ¢d thé bi khong
khuyét vi mdt trong nhding trudng-hdp sau :

- Menh chung : Viet s vé thé gldi ayt chung minh
rang co nhien vi Tong-Thong da khcng ngoi tron nhiem ky
vi bi am sat. Ghéng han, vi Tong-Thong dau tidn tai viet-
Nam va Tbng-Thong John ¥. Kennedy caa Hoa-Ky, da bi am sat
ném 1963 khi con tal nhiem. vi vay, Hien-Phap cac nude
dou tra lieu trUdng-hdp Tong-Thong chét bat thinh 1lnh va
nghi t3 viec chi dinh nguoi duong nhién 1én thay.

- ™¥ chdc : Theo nguyen tﬁc thi sy £ chdc eua
Tong—Thong co tinh—cach tuf nguyen va ca-nhén ma chi rieng
Tong-Thong biét va tham dinh, Do db, khong al oo quyen tu
khudc sy td chic nay [1). ,Tuy nhicn, sy td chic cua Tong—
Thong co thé 1a hau qu& cua nhing, khung hoang klnh-te,
chInh-tr; 1ien tigp hay nhing phe cong-kfch lien hoi cua
du-luqn quan chung.

Tqi Phnp quoc hiqn nay, Hien~Phap De Ngu Cong-
Hoo cot yeu van 14 noi cic ché cho nén Tong-Thong oS thé
bt bude tit elfc trong trudng-hop Ha-Nghi-Vign nhit dinh

(1) Ném 1969, khi td chic Tong-Thong Cing~Hoa Phap-Quéé, De Gaulle chi’
tuyén bd nhy sau @

"Je cesse d'exere#rmes foncticns de Président de la Reépublique,Cet--
=te déeision prend effet ayjourd’hul 2 widi.
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khong chiu chap-nhan mot Thu—Tddng ma Tong—Thong da chon.
Tuy Tong-Thong ed the giai tan Hg—thiéViqn, nhung ndu dén
chung van bau lai Ha-Nghi-Vi n vdi da so chong Tong-Thang
tnd rat kho khén cho Tong-Thong va khien ng ta ¢é the nght
tdi sy td ehic (1). Tal Viet-Nam, truomg-hop nay khong

the xay ra vl sy bo-nhiem Thu-Tudhg Chinh-Phy 1a thude
quyen cua Tong-Thong (aisu 58 Hi&n-Phap).

vi the- t.hUc tu chuc Pong-Thong, thoi De I Cong-
Hoa, Hien-Phap ngay 26 thang 10 nim 1956 quy dinh rﬁng sy
td chfe cla Tong-Thong can dide thong tri cho Quoc-Hoi
nghia 1a khong can nop don xin hay cho sy chap thuan cua
mot cd-quan nio. Thic ra, Tong-Thong 1a ngddi dude quoc-
dan bau 1sn, khi & cmic, chl cAn bde-cdo cho todn dén
biot 18 du.

Hien-Phap De II Con@-Hba khong e cap dan trﬂdng
hdp Tbng-Thong muon tu chdc o phﬂl lam ddn xin hay khong
va neu cd, thi phni n0p don & dau, o can phai dude mot cdh
quan nao cdu xét va chap thugn khong ? Tuy nhien, neu Quoc-
HO1 khnng the ™ y giai tan, ngudi ta nghi rﬁng Tong-Thong
khong the td y tuyen b6 tu chdc va, cd-quan phai nhan don,
odu xet sy tu chic cua Tong-Thong o 1e cung chfnh 1a e
quan aa tiep nhan 104 tuyen tha cua Tong Thong khi Tong
Tudng nham chnle. DO 1a Quoc-Hqi va To1 Cao Phap—Viqn (2).

- Bi truat_ggyen : Theo disu 83 Hién-Phép, Tong-
Thong co the bi truat quyen trong trddng-hdp can tqi phan

(1) Sau khi Ha-Nghi-Vién bi Téng~Thing giai tan, mot cutc bau cu Ha-
Nghi-Vién méi s§ dige 8 chuc*ﬁrcng ndm déun phap nhiem c1a Ih-Nghi-
Vi.en vua dude biu ndy, Tong-Thong sé khing oo quyén gia'.'l.-t.an.

(2) Tricng-Tién-Iat - Hién-Phap chu thich - Saigon, 1967, tr. 27.
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qude (1) va cde trong t91 kndc,

Do nghi Khdi to Tong-Thbng phai v1en dan 1y do
va phal dudc 2/3 tong ad Dan-Bieu, Ngh%-sf k§ tena Quyet-
nghi khdi to phai dugec de 3 3/4 tong 86 DAn-Biou va Nghi -
s¥ bidu~quyét chap-thudn.

Seu khi quyst-nghi khoi td, T3n§-Thnng phai ainh
chf. nhigm-vu va chd ph&n quyet cla Dic-Bigt Phap-Vign.
Tong-Thong dude quyen bien ho trong moi glai~doan cua thi=
tuc truy £3,

Tong-’l‘hong se bi truat quyen neu da 80 L;/S nhan-
vien Bﬁc-Biet Phap-VJ.en chup-thua.n (2) va phan-quyet truat
quyen Tong-ThOng cua, Dﬁc-Biet Phap-Vien co tfnh-cach chu.ng
tham. Ban én cua Dﬁc Biet Phap-Vien chf cd tha trumt QUyen
Tong-Thong va sau do, Tong-Thong e the bi truy td trude
che Toa-An thUdng 46 =i ve mit hg (boi thudng thidt hal)
hay tmide cdc Toa-in Hinh Sy (1&nh dn ve ninh 1),

Nhu vay, tpcnﬁ thuptuc truat quyen Tong-Thnng co
ba chang ae khdi t3 I De-nghl khdi t0 - quyet ngh; khdi
£6 - luan toi de truat quyen. Hai chang dau thuoc tham
quyen Quoc-Hbl Ldong Vien va ching thi ba thi thuoc lanh-
e tham-quyen Dic- Biqt Phap-Vien. Khac v thu-tuc truat

guyen Dan-Bieu, Nghi-Sf theo ad chf co hal ‘ching ¢ De

nghi Khai to - Quyet-nghi khdi £ va ca hai giaindo%n trong
thu-tuc truat-quyen Dan-Biéu = Nghi-s{ deu thuge tham quyén
oua Vien sd quan,

1) Danh tu phan quée (haute trahison) 13 mot van thue diide truyén tung
ty A% nay sang @di khac nhing t&1 nghia.

Theo GS Maurice Duverger, théd phan quoc 13 henh vi cua Tong-
Thong vi pham Hién-Phdp nghiém trong vé nhning bon phan cva chie vu
(Ia Baute trahison est la violation grave par le President de la
Republique des devoirs de sa charge). Phan qude 12 mét treng toi
chmh-tri cua mot nhin vat dd Jam dung chuc-vu cua mihh d6'phan hién.
phap hay cac quysn 1di tol cac cua quoc-dan (I s 'agit d'un crime
politique gopsistant a abuser de sa fonction pour une action contraire
a la constitution ou aux intéréts supérieurs du pays - M. Duverger,

peb63}.

@) Theo aidu B6 Hien—Phqp, Dic-Bist Phdp-Vién do Chu-Tich Toi Cao Phap-
Vien gid chuc Chanh Tham va gom 5 I:an-Bieu, 5 Nghi-Si dong vail Hoi-
Tham Khi, Chu-Tich TCPV 13 bl can thi Chu—Tich 'I'huong—Nghi—Vien 1
Chanh Thém -Ihc—Biet Phap-Vien.
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Thdi De I Cong-Hoa, chi co Tong-Thong, Phd Tong
Thong, Chdnh fn Toa Pha fn va Chu-Tich Vien Bao-Hidn mdi
¢S thé bi dua ra tmide Dac-Biet Phap-Vien. Con theo Hi&ne
Phﬁb Bé II Cong-Hba, cac vien—chuc ¢a the bi dda ro trude
D%c Bigt Phap-Vien gcm co 3 Tong Thong, Pho Tong Thcng, edc
Tong Bo-Trudng, cac Tham-phan 61 Cao Phap—Vien, va ede
Gidm=Sat-Vien, 0o quan- diem cho rang ¢ch{ nén aua ra trddc
Dﬁc—Biet Phap-Vien de truat quyen nhﬂng vien—chﬂc nao ma
ngUdi ta khong the cach chdc dudc. Doi vai Thu—Tudng hay
cac Tong Bo-TrUdng, Quoc-Hoi 38 co the dung ky-thuat yeu
cau giai nhlqm Ay~ lleu o dieu Lo Hien-Phap. Do do, khong
cnn phal dda ra trUdc Dac Bl?t Phap—Vien de xet i chi o6
Tong-Thong, Pho Tcng-Thong va cac Tham-Phan T61-Cao Phap-
Vien 1a nhing vien-chUc dude bau len vol mdt nhiem ky rd
ret trong ¥hi chua hét nhiem ky, néu hanh-dong toi loi,
khong con xUng dang vl dia-vi nﬁa, moi can.tﬁi thu-tuc
tru{ 6 trude Dic~ Biet Phap-Vlen de truat quyen. Sy truat
quyen nay cung tUdng-tu nhy du-lieu & dieu 38 Hien-Phap.
con abi vdi Gidm-Sat-Vién, néu do cd-qusn nio chi dinh thi
se do cduquan 3o giai nhiem khi pham.toi. Vi vay, quan-diem
ay cho rang?viac quy dinh thu-tuc truat quyen Thu-Tudng,
Tong Bo-Trudng, Glam-Sat-Vien trUGc Dﬁc-Biet Phap—Vien la
kbong hdp ly. vi tal Vlet-Nam khac vdi HOa Ky & diem : cac
Bc-Tmio‘ng Hoa-l{y xhéng the bi Quoc-Hoi bat tfn—nhiqm as 14t
do nén mdi can dua ra trude phién toa cong-khai lugn tqi
(theo thu-tuc Impeachment trong khoan L, aisu 2 Hien=FPhap
1787) de ket t01 va trubt quyen.

Thu-tuc 1uan t01 as truat quyen Tong-Thong dUQG
hau het Hlen-Phap cde nudc ohap-nhqn, nhﬂng nhisu quoo-gia
khnng 1ap ra Bgc-Biet Phap—V1en nhu tgi Viqt-Nam ma lai do
Quoc-Hoi hqp de lu%n toi rol bieu-quyet truat quyen. Ghﬁng
han 3 f—Dai-Ldi Tong—Thong (chi mot mlnh Tong-Tthg} cd the
bi cong-khai luan toi trude QuOB—Hoi neu can toi phan quoc
hoac Vl-phﬂm Hien-Phap (1). & COng-Hba Lien Bang de, TSng
Thang oling o8 tha bt 1/4 tong s& Dan-Bieu hay Nghi-si as
nghi truy—to va 2/3 chap thuan dua ra Toa-£in Hien—Phap (Vign
Bao-Hign) dé két= to1 va truat quyen (2), & Phi—Luat-Tan,

(1) DI&u 90 Hién-Phap Y-Tei-Loi 1947.
(2) D1Su 61 H1dh-Phip Cong-Hoa Lifn-Bang Duc 1949.
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Thudng—ﬂghi-Vien ae hop thanh Dac-Biet Phap-viqn aé =i
Tong-Thong, Pho Tong-Thong, che Tham-Phan T64 Cao Phﬂp- '
Vien va Chﬁ-Tioh Tham-Ke-Vidn. Cde vian-chﬂc nay, neu
ph&m t01 cd tinh v1—pham Hign-Phap, phan quoc, tham nhing
hay cdc trong toi khic, s8 bi ﬁy-Ban Lugn T31 (Commission
d’lmpeachment) cua Ha- Nghi-Vlan bisu-quyst truy-td voi da
86 2/3 thanh-phan ﬁy Ban.

x Bl tat benh trin trgng va keo dal khidn Tong-
Thong khong con aa néng-luc de lam tron nhiqm-vu cung 1a
mnt 1y-d0 ¥hién khong khuyat ghs Tong-Thong. g mit nang-
1uc cun Tong-Thong phai duge Quoc—Hoi xfc-nhin vdi B/h
tong 86 Ddn-Bidu, Nghi-Si sau mgt cude giam-dinh v& phan
giam—dinh y-khoa (doan 1, disu 56 Hisn-Phip).

Tbm lai, neu mot trong bon trudng-hdp ke trén xay
dén se khien nhigm ky Tong-Thong chim aft trude ky han, va
khi dy, van-de kb vi $ong-Thong sé Aadde dst ra.

MUC 2 - SU K vI T0NG-THONG

Khi Tong-Thong vi mdt 1y-do nao khong the tiep
tyc tal vi thl Pho Tong-Thong 88 tom thoi dam-nhiam chie-
v Tbng-Thong ngay. Day la van—de hq trgng nen Hien—fhap
r.gay 1- 4~1967 cling nhu Hien—Phap cac quoc-gia khde deu
minh-dinh ro rat vo ay X3 vi chUG-vu Tong~Thong «

Tai Vigt-Nem COng-Hoa, Hidn-Phdp 1967 phan-bigt
hai trudng-hgp 3

Trudng-hdp thyd nhat + Neu nhiem ky cua Tong-Thong
cham dﬁt tren mot nim trUUc ky han, nghia 18 nhigm-vu cua
Tong—Thong bi ngin trd con mot nim nia mol het, thoi Pho
Tong-Thnng 86 chi tam thdi dam—nhiqm chuc—vu Tong-Thong
trong thdi han ba thang aé to-chle cupc baw od tan Tbng-
Thong va Php Tﬁng-Tthg cho nhigm ky 51, Heu vi 1y-do nao
do khien Pho Tong-Thong khong tho ke vi Tong-Thpng dudce
thi Chu-Tich Thugng-Nghi-Vign sd dam-nhiem va 1o to-chie.
bau off Téng-Thdng vi Pho Téng-Thdng trong thdi han ba théng.

Hien-Phap 1967 khong dy-11gu trudng-hdp Téng -
Thong ¢l the trd lal 1anh nhiem-vq, nhung neu c0 trudng-hqp
nay thl & nhien Phé Pong~-Thdng sé phal hodtn ngdi vé trong
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khi Pho Tong-Thong 1en thay vi Tbng—Thong lam bgnh, phai
coi Ong ta nhu la ngddi gid ehifo” quyen Tong—Thong ma thoi,
Ngdge lai, Pho Tong—Thong 1en thay Tong-Thdng ménh mgt thi
phai col nh 1a vi Tong Thong thye-thy.

Tai Dai-Han, vi khong cc chuc Phd Tong-Thong nen
neu co sy khong khuyet chﬂc—vu Tong-Thnng, khi nhiqm Ky
con hai nam hay audi hai nam, Qucc—Hbi S8 bau ngay Tong—
Thing mdi va nhiem k:y cua tan Tong—Thong nay ohl 13 tho’i
glan bd ad eua v; Tong-Thong el ma thoi Néu nhiqm ky con
tren hai nam, mot cuoc bau cd v; tan Tong-Thong cho nhiem
ky méi se dude to-chuc tren toan quoc. Trong trudng-hdp
Tong-Thong chl bi ngﬁn trd tam thdi, Thu—TUdng sa démr
nhle ehdo- vq Tong-Thong va neu Thu-TUGng clng bi ngédn
tro’ thi mqt ‘I‘ong Truo‘ng s& thay tha .

b

Truggg hdg thd hai : Hian«-Phap Vigt -Nam Cong-Hoa
1967 dli-liqu ring neu sy khong; khuyet ghe Tong—Thong xa‘y
ra khi nhiem ky con duo‘i. m.ot nﬁm tm:fo'c k'y h:’a‘n, Phd 'I'ong-
ThS se dam-nhlgm chie- -vy Tong-Thong cho den het nhigm ky
b dd ad, trd trddng-hqp Tong-Thong bl trudt quyen. Trong
trudng-hdp sau nay, cactnha 1ap-hien 1967 nghi rang néu vi
Tong-Thong bi truat quyen, Fho Tong-Thong vi dung chung
lisn danh vdi Tong—Thong, cung 88 khdng odn xung ddng de
dige len thay Tong—Thong, ngudi ta e ngal ring Gng ta con
co cam tinh vIi ngddi bi truat quyen va 86 tu thong vai vl
sau nay de muu ay viqc khacs

Do do, de tranh hqu hogn, nha 1ap-hien 1967 d&
gat vi Phé Tong—Thong ra ngoai dia-vi thﬂa Ko, Tuy nhian,
trong trudng-hdp nay thi phai giai-quyet ra sao van-ds ko-
vi Tong-Thong ? D Phd Tong—Thong dam nhiem tam thdi chiic-
vy Tong-Thong trong ba thang lo viqc to- chﬂc bau ol tan
Tong—Thong hay as Chu-Tich Thuigng- Nghi-Vien len thay vdi
s mgnh tuong tg ?

Bi xe hon nﬂa, Hien—Phap 1967 con tru—liqu viec
Pho Tong-Thong menh mot hay vi 18 gi khong the ganh vie
trgng trach dﬂdb niia chUc—vu Tbng-Thong, b ¢d the thdi
gian X6 vi nay len tdi 11 thang 29 ngay, thi chu-Tj,ch B
Thugn -Nghi-Vien sé 1la ngﬂdi thay the, nhUng vi nay cung
chi dam-nhign chie-vy Tong—Thon§ trong thl glan ba thing
de 10 to~- chuc cuoc bau ed tén Tong-Thong. Hién-Phap 1967
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khong dU—liau ve sy mqnh mot cia Chu—Tich Thuang-Nghi~Vign
trong khi ke v% chUC Tbng-Thong, brong khi tai nhieu nd e
khsc, thu td ke vi Tong-Thong thudhg dudc an-dlnh ngey
trong Hien—Phap. Chang han tai ﬁ-can-Dinh, khi Tong-Thong
véng mat hay bi ngﬁn tro thi Phé Tong-Thong sé len thay.
Nou Phé Tong- Thong cing bi ngin trd thi Quoe-HOL 88 bau
ngyoi giu chuc—vu Tcng-Thong. Hisn-Phap Bolivie cung an-
dinh thu by as thay thé Tong-Thong bi ngén trd 1a Phd
Tong-Thong, Chu-Tich Thﬂdng-ﬂghiiVien, Ghu-Tich Ha-Nghi-
Vi%n. Tel Ba ~Tay, thu-tu wa-tien ke quyen Tbng-Thong la
Pho Tong-Thong H Chu—T;ch Hg-Ngh%-Vien H Pho!Chu—Tich
Thudng—Nghi-Vien Ghu—Tich Toi Cao Phap-Vien . Chung ta
khong thay trong thy td vua k& trén cd Chu-Tich Thnigng-
Nhg;-Vien vl ch{nh Pho Tong-Thong Ba~Tay kiam uén cidc-
vy Ghu—Tich Thuqng-Ngh*-Viqn. Rieng tal GCosta- Hica, hai vi
Phd Tong-Thong se theo thd-ty uu—tien dinh 4&n ké-tiép dam
nhiqm chﬂc—vu Tbng-Thong bi khong khuyet. Tgl nhiing nﬂdc
khong cd Phd Tong-Thong, ning Cong-Hoa th—Ldi, thi mQt Bo-
Trudng 38 tgm dam—nhiqm chﬂc-vu Pho Tong-Thong de xﬁ-ly
chuc-vu Tong-Thong khi v Tong-Thong b% ngﬁn trd. Neu Bo-
Trudng do bi ngin trd, mot Bo Trudng khac tren bang thi tu
Yu~tien dinh afn =8 1lsn thay thé.

Noi tom lai, Hlan—Phap céc nUdc thUGng phan biat
hai truang-hﬁp : trudng-hdp khong khuyé t hén ghe Tong-Thong
va trddng-hdp Tong-Thong chf v ng mit tam thdi. Trong
trudng-hdp thy nhat, cec mide thudng to—chﬂc bau 191 Tong-
Thong méi trong mot thdi gian ngﬁn hoﬁc de Pho Tong-Thong
dam-nhigm ohuc-vq Tong-Thong, néu thdi gian nhiqm ky 0o dd
con lgi khcng 1au. Trong trudng-hqp thid hai, cac nutde 1uon

npd;nh san thu-td Wu-tidn cla odc nguds e quyen thay thé
chuc-vu Tong—Thong.

L

Sau khi a3 tim hidu ve vAn-de tuygn of va nhism
k{ Tong-Thong VNCH, trong Ghudng 111 nay,‘phung toi xin
lan lugt neu len vai nhan x5t tho thian ve cac dieu-kien cla
ng-c&-vien Tong-Thong ghi trong Hlen-Phap va Lu%t bau cﬁ
TT/PTT. Dong thoi cung xin trinh bay thian kién cua ohing
t3i ve nhiqm iy Tong-Thong theo Hiéne«Phdp 1967 va theo-BQO
Ludt sG 00L/7l ngdy 22-14197L tu chinh disu 52 Hién-Phip.
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TIST I - NHAN DINH VE pLufr BAv of TONG-THONG

MUC 1 - NHAN x£r VE cfc prEu-xIfN T0nG quiT cda
oNo-ct-vIEN TONG-THONG.

'I‘ruo‘c h.et, mqt nhan xet thong thﬂdng, ve cac
dieu-kign tong quat trong Lugt bau e Tbng-Thong - Pho
Tong-Thong, 1a Lu%t Bau cu Tang-Thong Viqt—N&m Gong-Hba
co nhisu dieu-khoan ma cac quoc-gia khac cung cQe Do 1a
dieu-kign va quoc-tich, cu tru, tudl téc cua Ung-cu-vien.

Dieu-kiqn buge Ung-cu-vien Ehai c6 Vigt tich 2%
khi mJi sinh khit khe hon disu-kign ve qué c~tich cla vng-
cJ-vien Dan-Bidu hay Nghi- s, vi ngﬂdi cong-dan Vigt-Nan
Cong-Hba nh%p Viit tich, thu-déc Viet tich hay hoi phgc
Vigt tich deu khong co quyen ung—cu vao chdc-vu mang-Thong.
Blou nay chifng to prang ¥ mudn cua nha 1%p hign 1& v} nguyen
tha quoc-gia phai 1a nguoi Viet-Nam thuan tuy. Co nint v%y
thi khi nhgn 1&nh trong trach dieurkhien va lénh dgo quoc-
gia mdi guyet tam bao Ve 1 ad; phiic-vy quyen 1lgi quuc-gia
dung o .

Diau-kien bugo ung-cu-visn Tbng-Thong phai cu
ngyg 1ién tgc tai Viet—Nam ft nhat 10 ném t{nh dén ngly Pau
su tuy e phan khﬁt khe, Mot 88 quﬁc-gia khac nhu Bai-Han
(5 nim}, Me-Tay—cd (1 nam)... nkhfng co the, vi Tong-Thnng
Viet—Nam Cong-Hba ndi la ngudi em tuang hign tinh dat ndAc
Phai song lau & Vigt-Nam, phai trQG tiep giao d%ch v dan

“hing hay edo glal tang cda xE-hdi mdl giup ngtdi ta hieu
rd ve nhilng nhu-cau aat nuéc, nhﬁns nguyén-vong nhan-dan.-
Tal Hba-Ky dieu-kien ve cu-tru cOn khe khﬁt hdn & VNCH,
Lugt bau cu bt buqo ung-cd-vien Tong—Thong phai o ngy {t
rhat 14 1 nam trong nude. .
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Hié‘n-Phép 1967 dong-hda thoi gien ldu-vong chinh
tri o hﬁi-ngoqi vai thdi gian cd ngy trong nﬂdb. pay 1a mot
f-ni%m tan ky sua Hien-Phap Viet-Nam Cong -Hoa, Tuy nhien,
luu-vong chlnhrtri la gl ? Lam Pglesd luu-ddng nhung khong
duge phep ve mide ¢ phai 18 Iuu-vong ch{nh-tri hay_ khéng ?
Theo Luqt -Su Truang-Tienngt, nguyen Tong Thu Ky Quoanbi
Lgp Hien, thi Luat d3t ra as nh3m vao sd dong chd khong de
benh wic mot ao nhé ﬁang luu-vong chfnh-tri tal ngogi quoc.
Cho nen, au dong-hoa néi trén ¥hidn mit t{nh-cdch vd ca-
tinh va chi nhim nang ag mot vai ca~nhan, dang luu-vong haoy
dang 1a Dgi- sd 1uu-dong tai hai-ngoai.

Bieu-kien tuoi £04 thieu cho Jng—cﬂ-vien Tong-
Thing Viet-Nam 18 35 tuoi, tfnh den n%ay bau el 1a con sb
hdp-ly, khi di:chap-nhan tudi toi thisu ela Dan-Eieu 1a 25,
Nghi-81 1a 30. Vot so tuoi 35 nay, ngtdi ta cd thé as day
dan va tUHg tral de co thé ném gil moi vai tro trong guong
may nha nudc tuy rﬁng "tai khong aql tugil, va cd the mgt
eon qug 100 tuoi cung khong bing con phudng hoang mdi
sinh (Lao 8 Bach Tue, phu phugng hoang sd sinh). Dau 880
dieu—kian tuol cua Hien-Phap 1967 cling tudng doi as dal
hon d0i v Hién-Phép 1956, cta Be I Cong~Hoa va Hién-Phdp
¥-bai-Loi (1).

Ve cdc dieu-kien khac bude réng ung-cu-vien Tong
Tﬁong phai dude hudng cac quyen cong-dan, hgp -~ le tlnhptrqng
quan-diah thl khdng co gi 1a phi ly cd.

Tuy nhlen, ve van-de danh tu, Hian-Phap (dieu 53,
doan 3) d& dung cdu & "duge mtdng ecde quysn cong-dan",

Chung t01 ciing dong-y voi quan-niem cho ring Hi en -
Phap 18 ra phai ghi : "Ehdng R tude quyen cong-dun“ B&i
1e, tlnh—trgng blnh-thuung cla mol cong-dan 1a duQG hudng
che quyen cong-dan. Trai lai, tinhntrqn mot cong—dan bi
tuoc quyen la mot tinh-trgng dgc-biet cua mqt cong-dan phgm
phap, by chi-tai b&ng hinh phat tude cde quyen. N vgy,
can phanpbiet hal trudng-hdp

(1) Hien-Phap D5 I Céng-Hoa (1956-1963) dinh rang 50 tuoi cua wev /T /PTT
t&1 thish 14 4o ; Hién-Phip Y bude UCV/IT phei du 50 tuoi.
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- Trudng-hgp thd nhit, néu 18 mdt hinh phat thao
sau mqt trong tqi, can ph@m bl tude doat tat ca moi quyen
cong—dan trong ¢ od od quyén dng-cd, bau od, quyén tham
gia cong-vq VeVess

- Trudng-hdp thni hai, néu sy tude dogt cac oong-
quyen kem theo mot toi ti6u hinh, cgc can pham co the bi
tude dogt toan the hay chi mot phan trong cdc quyen cong-
dan., Do ad, chi bi tudc doat mot phan che quyan cong—dan
do mgt hinh _phat cua t31 ti5u hinh, ngudl ddn chi by mat_
qnyen ung-cu, neu ban an tuyen phat mgt Y quyen nh! quyen
mang va khf guyen lam giameho..., va ngddi bi phat van co
tu-cach ung—cu .

Mic 2 - NuAN-pInm VE s1BU 10, KHOAN 7 LU@T 9/

Trong Lut 80 009/71 ve the-théc bau cd T8ng=
Thong, Phd Tbng-Thong Viﬁt =Nam Cong-Hoa nhiam-ky 1971 1975
da néu ra mot the-thﬂc mci khong thay 00 trong Luat bau cu
nam 1967. DY 1 dieu—kien aoi 1ién danh ung- m}-vien Tong-
Thong, Pho Tong-Thong phai duge sg gidi thigu oua uo Nghi-
si, Dan-Bieu hodc cua 100 thi-Vien cdo Hoi—Bong D6, Tinh,

Th:l‘-}(a .

Eﬂeu-khoan ve the-thio gidi thieu trén da tao ra
nhieu song gio trong chfnhptrudng 1de bay gid. Tdu chnng
ehi co hai quan-diem : quen~dism che ring disu 10, khoan 7
vi hién v quan-diem kia thi nguge 1ai.

‘Theo Giao-Su Nguyen—Vén—Bong thi “nguyen téc
gidi thidu ty nd khong ¢é gl 1& vi hien va phan dén chu.
Nhing trong khung-canh chfnh-tri hign nay, hénh vi & a8
bl hiéu lam va gay thém xao trgn vo {ch“ (1). Quan-diam
nay cung dtdo Glao-Su VUFQuoc-Thuc tan dong.

Ngoai ra, theo c-iao-su Hoang-Xuan-Hao thi l%p-
trddng cua phe da kfch dieu 10 khpan 7 vi hian A& to rs
dudi 13; va dieu nay chu'ng t0 dieu 10, khoan 7 ty nd khong
vi hién hay phan dan chu. Tuy nhien, theo GiaOuSu Hoang-
Xuin-Hao, phap-ly ohl 1a mqt yeumto trong dign=trinh cau tao

(1) What-Baoc Cip-Tién sd' @8 ngay 29, 30 *31-1-1971.
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quyét-dinh, Phap-ly va thfe~tal chfnh-tri 1a hai phuong-
dien quan-trong cua nan dan—chu ma nhiem-v% bao-vg trude
ndt thuodc nhﬁng vi lanh-dao quéc~gln, ca Hanh~Phdp = Lap-
Phip - Tu-Phdp (1),

N8i tdm lal, the-tl’nic gidi thieu dng- ed-vién
Tong-Thong nint dicu 10, xhoan 7 Luat 009/71 quy djnh khpng
phai 18 mnt sang che cua Viet—Nam ma aa ed trong Luat bau
ed cla mot cuong qupc dan-chu 18 Phap.

Tgi My - ~Quée oung ¢d thé-thdc nay nhung qua sq gidi
thiqu cua mot ehinh dang 1dn nhy Cong-Hoa hay Dan-chu. Moi
dang 38 ds cu trong mpt cuoc khoang dal hoi-hghi ot 1lién
danh ﬁhg-cu-vian Tong-ThOng - Phd Tbng—ThngS va o 4o
dang phai v to-chic quy mo mdi giup unge¢ -vien Tbng-
Thong afe cd dUdc. Thu-tgc as od nay 3% trd nén tnuyen-
thing chfnh-tri oua xd nay

a theo the-thﬂc gidi thiau cua Hoa-Ky, aa co
uan—nigm de ngh:l‘ nen ndi mng dlsu 10 khoan 7. Nt va
Jng—cu-vien Tong~Thdng ¢S ba 151 thoat, hogc L0 Dan—Bieu
va Nghi-5{ hogc 100 Nghj-Vién Hii- Dong 25, Tinh, Thi -X3,

hodic mot chfnh dang dude hdp-thac héa (2).

Tay nhien, theo thien-y chung toi, Viqt-Nam rat
6 dp-dung thée-thde thu ba 1a cho phep mot chinh dang
dudo hdp-thdc-hOa, ds ou Jyng=visén Tong-Thong vl 1€ thuptuc
nay cung chang gidi han dude con ad ung—cd—vien 1& bao. Nhi
vay, Kot qua mong muén khnng dat dude ma lyodo duy-nhat 1a
tinh-hlnh chinh-try Vigt-Nem rat phic-tep, phin héa nén 85
dang phai qua dong va su da dang a8 khien ad Ung-cﬁ-vien
Tong-Thong van khd cao,

(1) Hoing-Xuan-Hao - Tap-San Quoc-Phong - sd thing 10/1971, tr. 183-184,

(2} Qun-3iém cua GS Nguyen-van-Bong - Nguwet-San Cap~Tien, 80 25 & 26/
1971 - trang 10.
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TLET 11 - NHANMDINH VE NHIfM-X¥ TONG-THONG WNCH,

MUC 1 - NHAN XAT VE NHrfu kY tONG-THONG THEO HIEN PHAP
1-4-1967,

Khi noi ve nhiém Xy cua Tong-Thong theo dieu 52,
dogn 2 Hien—Phap, nguoi ta nhan thay voi thoi gian i nam
ng n ngul, neu chUa dqu chuan bi ky-ludng, vi Tong-Thong
38 bd ng3 rat nhisu tmide mot trqng—trach to 1dn 3 18nha

dgo quOG-dan.

Co the 1a nhiém ky li n#m cung qua ngén - vl nim
dau da Tong-Thong quen viec, ném thd u 1o chuan bi tal cﬁ
va ch{ ¢S hai ném de dem hgt nhiet tam va tai-néng phuc-vq
xu 80, Tuy nhien, cung ¢S thé 1a qua dai aci v mqt v;
Tbng-Thong ma sde khoa khong doi dao, va lai, chﬁc-vq Tong
Thong asi hoi mot kha nang the chat chiu GUng gioi. Vel I
nim tgi chie, vj Tbng-Thong s§_hao ton thit nhisu tdm tr{
va sidc lgc. Do do, neu nhiqm loy Tong-Thong la u ném, ching
toi nhan thay ciing vita ad de Ong ta thi trien teli kinh bang
te-the cla minh. Trong trudng-hgp 1la ngudi ad tai, vi duong
kim Tong—Thong sé duge quoc-dan ung ho trong ky tai ung-cd
vi nhd thé, Ong ta lai ¢é them Y nam nda tai chice

Tral 1§1, nsu Tong-Thong la ngddi khong ad khi-
néng 1Enh-d§o thi nhi&m Ky !\ n&m khdng 1a thoi gian qud ngin.

Du 980, nhzem Ky Tong-Thong i nam la trung-binh
nhung cung phai tuy hoan—canh chinh-tr, khung cénh kinhe
te cua moi nudc, nhat 1a tuy theo trinh-4¢ dén trf nitas Do
do, Hieinhap chi la nhing khuon mau cho sinh-hogt quoc-
gia va nd co thé phai thay 46i aé thich—ung v&i hoén canh
vl con ngudi tao ra dinh ché chf dinh ché khing tgo ra
con ngﬂdis

MUC 2 - NE{N XET VR Nurfm ¥ TONa-THONG Trm_b LUAT 1/7% .

Ngay 22 thang Gieng n&m 197&, t Dgo Luat duqn
ban hanh, nang nhiam ky Tbng-Thong Vigt-Nam Cong-Hoa 1 )
ham 1en thanh § nﬁm. Hon mia, TonguThong co the du?c tai o
hai 1an. Dgo Luat nay tu chfnh dieu 52 Hién-Phép va& 4a
khién ngudl ta ban luan 861 ndl mgt- thoi .
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co quan—diem eho rg.ng s gia ting nhiem ks‘ Tong
Thong thanh 5 ném la gidp cho Tong-Thong du thcﬁ. glo thi
hanh edc ke-hoach, ch{nh-sach ngt nién phat-trien kinh-te.
Lgp-lugn nay cho rﬁng vIL thoi glen 1a 5 nim tgai vi, Tong-
Thong mdi ¢S thé hoan thanh nhﬁng dy-tru nhim phyc-tung xu
sd, nhat la tal Viet-Nam Cong-Hba hien nay s thdi hau chién
nen cAc ke-hoach “5 nam phat-trien" rat can-thidt.

Cung co quan-niem rang viec cho phap Tang-Thong
dude tdi cd hai lan va nhiem ky 5 nﬁm 1a de phuc-vu tham
vong ca-nhan. Nt the mot vi Tong-Thong ¢S thé tgi chﬁc £61
da 15 nam, va vdi thdi gian asd, che-dc doc-tai rat de thye

hign vl bao nhidu quyen hanh, phuong- tien ndm trong tay
hanh-phap.

Du 880, trong glai—doan hzqn tai eln dat nudc,
viec de mot vi Tong—Thong tai ou may lan cling khong thanh
Van de, mien sac0 tinh—than phuc-vu cua vi aé eao do va
nhat 14 vigc han ché nhiém ey Tong-Thong 1a L nam, néu la

da ngan ngua doc tai, chgc khdng thanh c¢éng, vi klnh-nghiqm
De I Cong-Hoa con 44,

Nht vgy, neu dan trf cao, nguci dén s 1lya chon
ky-luang vi nguyen thu v néu can, sau 5 ném ho se 1ya chen
vi Tong-Thong khdec néu thiy r&ng vi dtong kinm Tong-Thong
¢3 tham veng doc tai. Vay van—de chong doc-tai thong 3
nhiqm Xy dai ngdn, han ché sy tdl od ma 15 & phiong cach

nang cao dan—trf, phat trien y-thﬂc chfnh-tri nadi quan
chung vay.

L

ees NOi tom tdt, ¢ trong nhiing quée-gia theo cha-
dg danechi ty=do thl vide tuyen ehgn vi 1&nh-dao nhan-dan
rat 1a h@-trong do1 voi moi cong-dan hau T the bao—Ve auﬁc
quien-l x ad. Tuy nhian, nhiem ky Tong-Thong cung gop
phan khong nhd trong vige xay ang sy ving mgnh ve chinh=
tri hay kinh—te va ngudc lai, Tei cac mtde ¢o trinhrdq dan
trf cao t11 ¥ hudn, ddc- tai khd nay sinh, trai lai, tei edc
nudc md nen dan-chu ch{nh-tri con phoi thai thi khuynh=
huang ohfnhptri ¢S od phat-trien da dang nhat 1& Xem theo
mdt nhigm ky dgi 14 nhing tham quyen rong ral aanh cho vi
nguyen tha quoc-gia.



“ il -

Viqt-Ham Cong-Hba chita cd mot truyanrthnng dan-
chi lau ddi nhiing de bu dﬁp cho khuyet-diem nay, VNCH
khong ngung Jbrong vige kien—t ) mpt the-chd chinh=-tri tan
tién bhng edch nghn ngﬂa “t goe ra i nguyan-nhan cun .
tieu digt ty-do dan-chu. Khong the co. ty=do danrchu khi
ngudi dan song dudi ach dgcmtai nbd thé-chs ou& Bﬁc-vigt
hign nay hofe nhu dudi che-ag gla dinh tri cua nen b§ I
cnng-Hoa. Do A9, Hieinhap De II ang-Hoa 196? cing due
mien Nam Vigt-ﬂam asn mot che-d tot dgp hon khi cgnh viqc
sda A01 mgt ad d;nh—che kiempsoat qugen hanhrphap them hiu-
higu la viec quy dinh ve thamequysn Tong-Thong th%t rd rét.

Do Ao, vigc nghian-cﬁu ve quyen hinh cua Tong-

-Thong Viet-Nam Cong-Hoa cung 1a hudng-cach giup ngﬂdi ta

hieu &uab phan nao ducng huang cua nha Lap hién trong viec
ngﬁn chﬁn mam mong doc-tai ma thong thudng as dn sq phé
thac cho Tbng-Thong qua nhieu quyen hanh vé che lanh=wnjc
hanhnphap, lap-phnp va tu-phap.

™m hieu ve tham—quyen Tbng-Thong trong ba 1énh
vgc k5 trén cung 12 chi diem ma ching toi 88 tuan oy trinh
bay trong phan tmi hai,
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Khi nghien—cuu ve the-ché cua nen 11 Gong-Hba
Viet-Nam, ngdoi ta thay'co mot dgc-diem 18 Hien-Phap ngay
-Lp-1967 da quy dinh mot nan Hanh-Phap luang dau aze-bigt :
co Tong-Thong - Pho Tong-Thong - Thu-Tudng.

Trong ba nhan-vat nay chi co Tong -Thdng va Thu-
tudng 14 thyc-sy hanh xU quyen 1ap-phap {(1).

That vay, TonE-Thong duge quoc-dan uy-nhlem nim
giﬁ quyen hanh—phap (dieu 51 Hien-PhaP)- HHUng day 1a mot
quyen hanh-phap trong chs -4 Tong—Thong bien the vi dﬁng
sau Tong-Thong 134 mdt chinh-Phi do Thu-Tudng dieu—khien,
¢6 nhigm-vy thi nhanh ch{nh-Sach quoc—gia do chinh Tong-
Thong hoach-dinh. NSi khac, Tong-Thong ed trong-trach
ho%ch-dinh chfnh-sach quoc-cla (dieu 62 Hien—Phap) va Thi-
Tuong echiu trach-—nhiem ve sy _thi _hanh ch:fnh—sach uoc-gia

ruac Tong-Thong trong van-as dieu-khlen chinh-Phu va céc
co=cAu hanh-chdnh quic-gia (disu 67 Hién-Fhdp).

Tuy nhlen, thé nao 1e quyen hanh—phap va quyen
nay bao gom nhﬂng tham- quyen gl ? The nao la hogch-dinh
chinh~sach quoc—gia ?

Tra ldi hai céu hoi a6 1a da din.h—nghfa quyen -
the ola Tong-Thong tal Vigt-Nam autdi thoi P I Cang- -Hoa,

2 The nao 1a quyen hanh-phgg 7

Trong mon Lugt Hien- Phap (Droit Constitutlonnel)

khong cé danh tu neo map md, g8y ra 18m 101 giai-quyet
¥hAe nhau bing denh-tu "HANH-PHAP",

Quan-nlqm ve hanh-phap aa trai Jua nhien thang
trem ma ohi od 1ich-au ndi giup ta hieu dude.,

- pol voi Locke va Montesquieu, quyen hanh—phap tic
1a quyan chi-huy quan—luc, 1a quyen cudng—che bét buoc.

{1) Pho Tong-‘I'hE-ﬁg khing @ugc kiém nhigm mot chuc vu n3o trong Chinh—Phu
ngcai vide chu toa cde Hoi-ﬂong Tg-vah 13 Hoi-lbng Vin-Hoa Gldo-
Due, Hoi-Dong Kinh T&' EE-HGi, Adi-Ding cde sac-'roe 'rhieu-sa'(d €6 HF).
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- Cde Quoc-hoi thdi cach—mang (1792 1795) tai Phap
thi quan-niém réng quyen hanh~phdp 1a quyen thi hanh mot
cach chat hqp va may moc m01 Dgo Luat do Quoc-Hbi ban ra
va hoan—toan khong ¢6 quyen sang tao gi, ngay ca trong dia-
hat bang-gino.

- Thao Glao-su VEDEL, cdl sd mang thi hanh 1u§t—
phap, ma cdo Hian—Phap ngay nay thUGng nol tdi 1uon, tide
1a sd*m%ng hénh-chanh hay ca1 tri, phal dUdc hieu nii la
cai quyen duy—tri an-ninh cong cong va quyen difu-hdnh ede
cong 0. Vayg nhUng doi hoi thuG-te a8 dﬂa den sd treo
hoan cho quyen Eanh-phap mot lanh-vuc rong ldn hdn. Vi 9y
xuat-hien cua nén hanh-chanh (hay cai- trl) ngay ney, sy
thi hinh 1u§t—phap ¢6 mot nghia khde hin vt nghfa cta nd
Qi thS ky thd 18.

Do do, khi néi tdi"hanh-phap cd 1e nen dung
danh- tu "quyen Chfnh—Phu“ (1), mot danh—tu day au va dung
vai 9y that, hon 14 danh-td "quyen hanh-~phdp " mic du 14
thoi quen d& khién cho danh-ty "HANH-pHAP" dude sai 43
nhisu hon,

. Theo Gido- Su Maurice Duverger thl Chfnh-Phu ngay
nay cd khuynh—hudng cang ngay cang trd nen mot quyan hanh
thuc day, khot xucng, chi-huy tong quat qu0c—gla, 1anh-dao
uan chung trong khi Qnoc Hci chf dgt mot vai bien thuy tong
quat cho hogt- dong ¢hinh- Phu, va dong thdi, tan thanh hay

chi-tricn hoat-dong as (2).

Quyen chinh-Phy Vgt rat nhisu uan-niqm co=
truyen Ve quyen hanh-phae. Quyen Chinh~Phu theo mot nghifa -
nao, con doi-lgp voi .duyen lap-phap : Khai-niem hanh-phap
ed bao ham y-nghfa 1a nd khong ¢ khol mao hoat-dong, no
chf hnat dong theo menh-lenh cla lap—phap. Trai lai, Chinh
Phu ngay nay ¢o6 mnt vai tro hoan-toan khdc hdn vl sy th1
binh gian di, mdy méc va nhat 13, chinh chuong-trinh cla

(1) Danh-td "quen Chanh-Phuﬂ {Pouvoir ,Gouvernegental ) theo Hien-Phap
VNCH 1.4-1967 tu¢ 1la quyen hanh-phiap, uy thdc cho Tong-Théng .

(2) Muurice Duverger - Institutions Politiques et Droit Constitutiomnel -
P 1?10 ' )
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minh, dwge Chinh-Phu dem ra thi hanh chd khdng phdi ohi 14
thi henh nhffng bgo Lugt do Quoc-Hoi biéu quyet (1).

Do do, chuc-vu thfo-ay cua Chfnh-phu ngay nay 14
dinh-nghia nhiing muc- ~tieu quoc—gia, phac-rga nhing chiong
trinh hanh-dong (2).

W Thé nao 18 hoach-dinh chinh-sdch qudc-gia ?

Hoach-dlnh chlnh-sach quoc gia 14 an- dinh nhing
muc- tleu ohfnh cla 431 Eong quoc-dan, cung 1a nhﬁng phuong
tisn de dat tai myc - ~-tieu &d (3). Tong-Thong dong mot vai
tro sang tao va dan dao trong Van-de nay va Quoc-Hoi chi
el mot vai tro tan dong hay chong asdi tUc 15 chi 03 mot
thu quyen phi quyédt (droit de veto) néu ta od thé ndi
nhu vgy.

No1 tém lai, chfnh.-the Vigt-Nam Cong-Hoa hign
nay du 12 theo Tong-Thong ché (Heglme Presidentiel] bien
the co hlnh—tha1 ludng dau dac-biet nhng Tong-Thong van
cd day au quyen the trong tinh-trang binh thudng cung nhu
khi quoc b:l.en ve ca ba phlidng-dlen hanh-phap, la.p-phap ve

u-phap. Tham—quwen cua Tong-Thong Viet Num Cong-Hba va ba
1anh- VQG ké tren clng 1a chu diem cua phan nghlen—GUu thd
hai nay.

A

(1) D51 véi GS Burdeau, quyén hinh-phip cdn bao gdm cA quyen lam Luat,

(2) Giso-Sd VEDEL 48 nghi danh diu vai trd a4 cua Chinh-Phi béng danh.
td Anh-Ngd "Lsadership".

Gido-Su DUVERGER thi a8 nghi bing danh ti Phap "ANIVATEURY .

(3) Giao-Su A, Hauriou, Luat-Khoa Thi-Hoc Ba-lé, oo vist nhd sau @
"Determiner la politique de la nation, ¢'est fixer les objectifs
qui doivent etre atteint en meme temps que les moyens qui deivent
étre utilises. Conduire cette politique, c'est méttre en osuvre
les moyens nécessaires pour atteindre les objectifs fixss".

Tam dich : An dinh chmh-sach quoc-gia 1a vach nhﬂng muc-tidu

phai dat. v Wor tho.'t nhung phidng tién phai dung t.oi. meu ‘dong ,.
¢hinh sach ¢, vén dung nhung phuidng tien cin thast da’ thuc-hien

nning ch—tisu da vach.
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Wowiomg T

THAM GUYENTRONG LANH VUL HANH PHAP

{

: g? uy riang co pha chut tlnh-cach Dai-Nghi-Chs
(Regime Parlementaire], vi bén cgnh Tong~Thong con oS mot
Thu-Tudng Chfnh-Phi cung thi hinh chinh-sdch quoc-gia do
Tong-Thong hogch-dinh, Viet-Nam Gong-Hoa hlen ta1 van 13
Tong-Thong Che, mct che do Tong-Thong bién the vdi mot
nén hanh-phap 1UGng dau. Tha nhUng, Tong-Thong Viet Nam
Gong-Hba theo Hien-Phap;1967 1a nguoi co quyen hinh thyc
sg, thuoc vé céc- nhan Tong Thong, do Tong Thong don doc
henh xﬁ va khong can phai cd sy phu-t rg (bang 101 phd thy
hay hlgn-dlen) cua bat of nhanpvien Chfnh Phu nao.

8g af Tong-Thong Viet—Nam Cong-Hoa dang mot vai

tro quan-tron vl a& do mdt cudc phd-thdng dau phieu trde
tiep va k{n bau len. Nhu Giao-su M. Duverger da v;et rat
dxng réng, khi ngddi ta mudn rﬁng mot nhan-vat nao phal do
toan the quoc-dan bau len thdi ngudi ta mudn nhan-vgt as
66 vai-tro than ehot trong bo may quoc-gia. Ngudl ta khong

y-dong pho-thong dau phiau a5 tao ra mot cd=quan tugnge-
trung va trang-hoang, hilu danh vo thuc.

V&1 vai-tro nay, Tbng-Thong khdng 1a ngddi chi -
cé I quyen mn 1a ngudi 1anh-dgo hanh~phsap thyc-su, 13
nhan—v%t co day dd tham-quyen va lanh-vuc ngogl-giao,
ngén-sach, hanh-chunh va quan-su trong tinh-trang blnh
thiong cling nhy khi ddt mide 1ém vao tlnh-the dge-bidt.

TIET I - T0NG-THONG LANH-PA0 HANH-PHAP

Che-do noi-cac (Regime de Cabinet) el cai dgc-
diam 13 ch{nh-Phu 0 hai dau Quoc—TrUUng va Thu-Tucng.
Ghe-do Tbng—Thong gat bo su chia quyen hanh—phap cho hai
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nhan-vqt Quoc TrUGng vo trach-nhiem va Thu-Tudng trach-
nhiqm. Ndi khac, Tong-Thong-Che Ghl chap-nhgn mot ngudl
1anh-dao nganh hanh—phap : Tbng-Thong. Tong-Thong o toan
quyen trong van-de tuyen chon Thu-TUdng va bo-nhlem cac
v1an—chﬂc Chinh-Phi theo de nghi cua Thu-Tidng. [dieu 58
Hlen-Phap].

MUC 1 - TONG-THONG TUYEN CHON THY-TUONG VA BO-NHIfM
CHINH-PHO.

Khac voi Phap-Qch, £i- Nh{-Lan, Dal-Han, ma tai
day, vy Tbng-Thong do toan dan bau 18n s3 bo-nhiem Thi-
Tudng theo su de nghi cua Quoc—Hbl, tai Viet-Nam Cong-Hoa
hien nay, Tong-Thong duge ty v chon 1ua va bo-nhiqm ngudi
GUng dau mot cd—quan thi hanh moj ch{ thi cta minh : Thi-
Tudng Chinh~Phd.,

Sy hlgn-hﬂu cua vai- trod Thu-Tucng trong mot che-
do Tong-Thong co Phd Tong—Thong phu-ta joleib] trudng-hqp cia
qut-Nam Cong-HOa 48 14 dau de cho nhﬁng trﬂnh—lugn soi
n3i trong Qudc- Hbi cung nhu du-luan ben ngoai Vai~ trozwdt
mot sé du-lu%n phe vinh 1a du thUa vi neu chi dong vai-tro

Bq-TrUdng thi nhat" thi can gl phai lgp ra chﬂc-vu 14m
gl 1 7 § Tuy nhien, cd lé csac nha 1£tp—hien 1967 as nth.
khic khi quy dinh sy hign-hiu cba mot Thi-Tudng trong b§
may nha nudc tuang-lai.

Inng trude nhdng nhu oau aat nUdc, cac nha l&p
hien thay ring sy hiqn-hﬂu cua Thu-ﬁidmg rét can thidt de
gial—quyet nhﬂng be-the oo the xay den trong sinh-hogt
quoc-gia o sau., Nhing nhu-c8u cin-ban cda midc ta la mot
bd m&y nha nuac huu-higu, trong sach, vﬁng manh, nhﬂng
khong mgnh den noi dcc tal. BB thoa miin nhu chu da, val
trd cia Thu-Tddng da dude ché ra a8 giu nhiqmpvu mqt bo-
phgn giam dong gan cd—quan lap-phap mot ben va cd—quan
hanh-phap dung dau 1a Tong-Thnng, mgt ben Tong-Thong 88
egid mt vei- trd cua bd dc ndo ed trach-vy hogch-dinh dudng
301, ch:fnh—sach. Con viec thi hanh céo dl.fo‘ng-lm., “chinh-
sdch g6 88 gloo cho mdt Nﬁi -0do, dung dau 18 Thu-Tudng.
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Néu cd-quan hanh-phap to ra kém hiu-nang, Quic
Hoi se aua chua bang chc ky thuat do Hien-Phap guy dinh
nhu moi Thu-Tudhg tdi Quoc-Hoi de glal-th{ch, chat-vén
Thu-Tudng va cac Tong Bo-Trddng hay Qucc-Hoi 38 md cac
cuqc aisu~tra ve nhing heat—dong cua noi-cac.

Neu au sUa GHUa kho cd ket qua, Quoc-Hol co
quyen khuyen-cao Tong-Thong g1a1 -tdn hay cai o ngi-cac.
'l‘rong tmicmg-ho‘p Tong-Thong k.hong nghe, Quoc-Ho:L cd thé
lat @0 ndi-cde vdl da s 3/l tong so Dan-Bigu vd Nghi-si.

Cae ky-thuat ke tréen ch1 nham vao "bo-ph@n glam
dong" dude col nhu 1a chén tay cta Tong-Thong.

Gac nha Lap—Hlen 196? khi chap-nhan cé ThuwTUUng
va de ra cac ky thuat néu tren 14 muon phan chia quyen
hanh-phap ra 1am hai 1anh—vuc H 1&nh—vﬂc hogeh~dinh chinh-
sgach quoc-gia va 1&nh-vdc thi hanh chfnh-sach.

Lanh-vdc thi nhat thuoc quyen cua Tong-Thong,

lanh-vgc thu nh1 dUGc trao cho Thu-Tddng va noi-cac. Trong

lanh-vdc aau nay, Quoc-Hoi 88 kiemrsoat va can-thiep khi
xot can.

Tren the gidi hien co rat nhisu mide via co Tong
rT‘}mng, an o Thu-midng nhu Mien-Bdgn, Tiap Khéc, Phan-
Lan, Bo-Dao-Nha, Syrie, Trung-Hoa Quoc-Gia, Tho-Nhf-Ky,
Thai, M-Mni-Lan, bai- Han, Phép, Cdng-Hoa Lién-Bang Ddc,
Kn—Eu, Nam—Dddng, Gongo-Leopoldvilla, Oongo-Brazzavilla...
Tuy ng, ed dieu dang chu-y 13 tal hau het cac nude vua
ke, Tong-Thong khong do toan dan trje- tiep bau 1en ma
thudng 1a do Quoc Hbi hodéc do mot cd=trli doan bau.

Ngoai viec bo-nhiam Thu-TUdng, Tong-Thong Vi@t-
Ham C ng-Hoa eo quien bo-nhiqm cae Tong Bo-Trudng trong
n01-cao theo ldi da nghi cue Thu-TUUng Cac vi nay co the
b; giai-nhlem neu Quoc-Hoi bieu-quyet bat tin nhiem. Song
8ONE vdi qugen bo- nhiem noi-cac, Tong-Thong Viet—ﬂam ang—
Hoa ¢d quwen cai-t4 Chinh-Pha bat of 1de ndo tuw ¥ Day 1a
mot quyen dwong nhisn theo nguyén-tic phap-ly thong thudng
“Ejus est deatituere cujus est institusre” (ai cd guyen bo
nhigm thl cling ¢ quysn glal-nhiqm).
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Cau vead - to toan bo" trong khoan 2, dieu 58 Hien
Phép chi co nghfa 1a giai tan todn the ngi-cde. Trong trudhg
hdp cd sy khuyen cao cua Quoc—Hﬁl, Tong—Thong se co nhiqm-
vy ph&l nghe theo néu khong muon thay mot da sd ldn dei
dien quoc -dan chung quyet buoc Tong-Thong giai ~tan noi -cac.

Hien—Phap 1967 danh danh cho Tong- Thong toan
quyen trong V1ec IUa chon Thu-Tuong va noi-cac. Quoc Hoi
khong can thiep vaD viqc nay, nghla la noi ~cac khong can
sy tan phong cua Quoc-Hoi ¢o nhun§ y-kien chf—tr{ch V1§c
Quoc—Hoi, mic dau khong c6 quyen tan phong ma lai co
quyen 1gt do noi-cac. Lot ch{ tr{ch nay nim trong cau hoi
“Tgi 580 Quoc-Hoi khong co quyen tan phong nhing lai ¢é
quyen bat tfn-nhiem noi -cde 2"

ThUc ra, khong phai hé cd quyen tan phong thi
ndi co quyen bat tin—nhiem vi Quoc-Hbi co the dugc trao
cho ca quyen tan phong lan quyen 1at a0 Chfnh-Phu clng nhu
¢é thé chi dUdc trao cho quyen tan phong ma khong Gudb
trao cho quyen 1at do. Po3 vdi giai—phap da dudc Hlen-Phap

96? chap-nhan, ngudl ta cd the phe binh bing cach neu cau
hoi réng s “Tgi 880 Ghl cho Quoc ~HYi quyen 18t dd ma& khdng
trac cho Qnoc-Hoi e quyen t&n phong noi-cac nda 2"

The nhung, van-dse khong phai 1a tai sao Quoc-Hqi
khong co quyen nay ma 1&1 ed quyen kia. Trai 1&1, van—de
1a ] cho Quoc—Hﬁi chn co quyen nho a6 co thé kiem-soat
guong may nha nide mot cach huu-hlqu. Nou chi can mot "sg
kiem-aoat tien- thien“ {controle a priOri), su kiem-soat
ban dau trude khi ngi- cAe nhim chuc, thi thiat tuo'ng chi
can quy d;nh cho Quoc-Hgi quyen tan phong 18 du, khi can
cé quyen chat van hay 1gt 40 ndi-cdc lam gl. Nining tmidng
hdp & day, cdo nha lap—hien nghf rﬁng khong can c¢d sy
klam-soat tien-thien cua Qucc-Hqi ad1i v&i Hanh-Phap. Tong
Thong ¢ toan quyen ty do trong viqc lya chon Thu-TUdhg va
Thu-Tddng cu thong dong trong viqc 1ap no1 -cac. Neu mol sy
tr01 chay tot dep thi onc Hoi chﬁng can dom ngo tdi tnanh
phan ndi-cde hay xét den vunrde di hay & oua noi-oac. Nhung,
neu ching may o sy tryc tric hofc vl noi-cde to ra thieu
kha-nan thisu tac-phnng dao-dﬂc hay vi ch;nh—sach elda
Tong-Thong do noi—cac thi hanh to ra gai lam, vo hleu, tnd
18c ad Quoc-Hgi "méi oan thisp de sda chia. Quoc-HQi 8 sda
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chﬁa bang nhﬁng ky- thuat nht yeu cau giai th{ch, chat-van,
md cuoc dieu—tra. Bat déc af 1&m Quoc-Hoi mdi aﬁ dung dan
blen-phap gay git nhat 1& bieu-quyet aoi Tong—Thong glai-
nhiem mot phan hay todn thé noi-cac. EMy 14 mot ky - thugt
phat 31nh.tu ky thuat 1uan toi (impaachment) cua Nghi-Vien
Anh-quoc. Ché=-do nay cho Quoc-Hoi ed quyen xot x& cac Bg-
Trﬂdng trong Ch nh-Phu phqm 161, Ky—thugt khuyen—cao gial-
nhiem noi-cac nhu Hien Phap 1967 quy dinh cung cung ban
xhic mot dieu la _theo Hien—Phap 1967, su adnh a8 od phan
khd khan hon nhisu., Hon nia, co the ndi r&ng sy danh do
Chfnh-Phu hau nhu khong the xay bdi le, rat kho od the xay
ra tinh—tr%ng Ch{nh-Phu khéng con duge su ung ho e hdn
1/& tong 80 Dan-Biau hay N -31. Con sb 1/4 la eon s6 qua
nho d01 vd1 thnh—Phu va doi v Quoc-Hoi, da 86 3/L 13 mdt
da sd qua 1dn, khd ma dgt duge.

y-thu t 1at ad Chfnh-Phu tal cdc mide thuong
dUGb thUc-hiqn bing hai céch : hodc bang phudng-phﬂp.chfnh
n01-cac néu van-de t{n-nhiem, hoéc béng phﬂdng-phﬂp Quoc-
qu bidu quyet chap thugn mot kien nghi khidn-trdch
Ch{nh-Phi,

Prong trUUng-hdp timi nhat, vi ndi-cde cam thay
kaong con tin tuung vﬁng chic vao sy tln-nhlqm cla Quoc—
Hoi nen g minh neu 1en van-ds tfn-nhiem a8 1én tieng
trudc héi Quoc Hoi co con tfn—nhiam mlnh nila hay khong .«
Gial-phdp nay lém ndi-cde 43 b6 mat néu bi bat t{n-nhiém.

Tron§ trddng-hdp thnd hai, vi thay noi-cac khong
t bidt minh ab xin it 1ui, nen Qnoc—Hﬁl ndu van-de bat-tn-
nhiqm bdng ecdch chap -thuan kien—nghi khienytrach thnthhu.
Sy chap-thugn kién-nghi khlen—trach "Chi{nh-Phi cf kot qud
18m cho Chfnh-Phi Qiong nhisn phai it chie.

Ngoai ra, c¢ khi Quoc-Hbi bac bo mot du-an ngan
sach do Ch{nh-Phi dg trinh nghia 14 onc-Hoi aa khong dong
¥ véi ch{nh—sach va duomg 181 cta Chfnh-Phu. N the od
nghia Quic-HOL bat tin-nhigm chfnk-Pha (1),

(1) Tai Phap, theo Hien-Phap 1958, khi Quoc-Hoi khong chap-thuan chidng
trinn tong quat v& chinh-tri do Chinh-Phu 4§ trinh, Thu-Tddng cing
phai @& dén xin Tong-Thong cho ndi.cac tyd chié.
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Sy bat t{n-nhidm d& 1t 4o Chfnh-Phu 1a m3 ¢
hinhpthuc che-tal gay gét nen thuong duge kom chd boi
nhﬁng dleu-kien kha khit khe. ¢S nhisu ky-thuat duge ode
nude dung da han chd sy bat tin-nhidm Chinh-Phi,

Hgnrche tind nhat thudng dUGc ap—dung 1a asi buOG
phal cd mot a6 t01 thiéu Dan-Biau ky tén vao klen-ngh; bat
tln-nhlem thi kien—nghl mdi dude cuu xet Con so toi thieu
do, chdng han d Togo phai la 1/3 tong s6 Dan-Bleu, 3 Ruanda
1a 2/5 3 1/10 J cdc nude Congo- BraZZaville, Ai-Cap, f-Dgl-
Loi, Phap (Be Ngu Congnﬂba). & Syrle phai cd {t nhat 13
15 va & Nhat phai cé {t nhat 50 Dan-Biéu ky tén,

Hgn che thu hai 12 buoc phal cd mot thot gian ke
tu khi kien-nghi DAt tfn-nhigm dudc dg nap tdi khi Quoc-
Hoi bisu quyet Thoi gian a6 1a ?2 glc hodc ba ngay tron
tai Al-Cap, Ruanda, Togo, ¥-bDgi-Lgfi ; 1a hai ngay tai Congr
Hon Llen-Bang Ddc, Congo- BraZzav1lle, Syrie, Phip th¥t De
v ang-Hba hien nay ; la mot ngay tron tai Kampuchea, Al-
Lo VaVeee

Han ché thi ba 6 tlnh—cach trung phﬂt nhdm vao
cac Dan—Bleu da8 ky ten vao kien-nghl. Nou kien—ngh; b;
bae bé cdc Dan—Bieu ad ky tén vao dg s8 khong dude quyen
kr v&o mqt kien-ngh; tudng tu trong mot thoi gian. Chﬁng
han & To=go, Be Ngu Gong-Hoa Phap-Quoc..., cae Dan—Bdeu aeé
ae khong dudle ky vao kien-nghi tudng tu trong auot Xhda
hop as, ¢ Ruanda, thol gian bi clm 1& sudt nam a8,

Han che thi tu 1a an dinh trong mot thii gian
dau nac do onc -HO1 khong cd quyen lat 46 ChinhePhd, Thii
glan dé od thé 13 hai nam nhd & ang-Hou Togoe

Ngoai ra con co nhﬁng hgn- -ché khac nh @n dinh
mot da s6 rat cao aé chap thuan kien-nghi bat tfn-nhigm
hay bﬁng oach de cho hanh-phap ed quyen gial tédn Qude- Hqi,
neu Qude~Hoi 18t a6 Ch{nh-Phi,

K§-thuat gial-nhiem ¢hirh~Phd thudng duge doi
dau h&ng ky-thugt giai tan Quoc-Hbi. Cin cud 1y—thuyet
thuan tuy cha ché-dd dgi-nghi, cdc luit gia cho rﬁng nou
enf a8 eho onc Hoi c0 quyen lat as Ch{nh-Phu ma khong co
bign-phnp nio a6 che-tai nhﬁng sy lat @6 & thl ¢8 dua a8n
cho phat sinh mot thnd "Doc-tai Qnoc—Hoi"
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Quan-diem tan—ky tren dige nha Lap-Hlen 1967 chap
nhan mot phan. Ehi du- lieu rang Quoc-Hoi ¢S tha yeu cau
glalunhlem noi-cac. Nhung Hlen-Phap lai khong cd dogn nao
quy d%nh sy giai -tén quoc-hoi M&e dau dal-cudng ngddi ta
co the xam che-do hlen nay cua Vlst-Nam CongJHoa la Tong
Thong ché nhung khong la che—do Tong-Thong thuan tuq. Cac
nha Lap Hian.muon du-nhap ky-thuat l%t as noi-cac cla ché=
do Dgi=-Nghi 18 muon cho guong may nha nUdc trd nén 1&nh
mgnh, trong sach va cung Vl musn Tbng Thong khong qua mgnh
de tlen b3 doc tai, vi the, Hien-Phap danh cho Quoc—Hoi
quyen sia sai mgt cach gian tiep bang cach lat a6 noi-cac
do Thu-Tddng 1a ngﬂdi cua Tong-Thong lap ra,.

Tong-Thong ¢S thé bat tln-nhiem Thu-Tﬂdng va
noi-cac. Trong trudng-hdp ndy, Thu=Tudng va noi-cac phai
rut lui néu khong muon bi Tgng-Thong bai nhiem. & Phﬂp,
che-dg hien tal van giﬁ sfe-thdi cia noi-cac- che (Thu-
Tudng chiu trach-nhiem tride Ha—Nghi-Vien, Tong-Thong co
quyen gial-tan Ha-Nghi-Vien), nen Tong-Thong ehd od quyen
bo-nhiam ma khong co quyen giai-nhiem Thu-TUdng. Thu-TUdng
tai nudc nay ehi ¢é the bi Tong-Thong §iai nhiem sau khi
bi Ha-Nghi-Vien ddnh ad, Vai tro cla Tong-Thﬂng trong trudng
hdp sau nay chf 1a mot vai-trd dang ky hay ghi am. mong—
Thong khong 60 mot phﬂdng-phap truc-tiep nao aé gqt bé
4hu-Tudng. Nhung nau Tong-Thong Phap t¥ choi khong ch;
ky mdt Sac—Lgnh do Thu-TUdng ag trinh thdi as cung 18 mgt
phudng—thuc glanntiep as mic Thu-TUdng phai td chdce

Su th%t 1a tU ngay Hisn-Phdp 1958 dem thi hanh,
nhiing bienmchuyen ch{nh-trl da mang lai cho Thu-TUdng mgt
dia—vi khong cho phep Ong ta nghich y vdi Tong-Thong va
Thu-Tddhg Phap hoan- toan phu thuqc Tong-Thong. pe ddnh ddu
sy phyc tung nay, trong buoi hep bdo ngay 30-1 —196u, TUGng
De Gaulle tuyen-bo 1a Gng co quyen giai-nhlgm Thu-TUGng s
"Tong-Thong ang—Hoa co quyen chcn Thu-Tudng, -nhiem Ong
ta cung nint 1a nhéin-vién khéc cda Chfnh-Phi, od quyen thay
the 5ng ta hﬂéc vl nhlam—vu ma Ong ta dude glao phé da
hoan thinh v nht vay, danh cho Ong ta mét dip sau ndy,
hofe khong tfn-nhlem Ong ta nila..."

Df nhién, do 1a sy md t4 quysn hanh cda mQt ﬁng
Tong-Thong trong che-do Tbng-Thong.



t
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Ngoai tham-quyen bo-nhlgm va tuyen chon Thu»
Tidng , Tong-Thong Viet-Nam Cong-Hoa 89 bo-nhiam nhan=vién
chinh~Pha theo de nghi cua Thu-Tddng (dieu 58, dogn 1
Hien—Phap). Tong—Thong o thé i chaibo-nhiem 1 Tong-TrUGng
ma, ﬁng khong tfn-nhiem hay khong ua, nhUng Tong-Thong chi
cd the bo-nhiem mot Tong-Trudng do Thu-TUGng do nghi.

Tren day ch{ 1a phUdng-dlen phae-ly thuan tuy.
Trong mot che-do quyen hanh danh thuc-quyen cho Tong-Thong
v Hanh-Phap nhu tai Viet Nam Cong-Hba hiqn tai, ngddi ta
khG ma quan-niem 1

- Mot Tong Thong khong the bo-nhiem 1am Tbng-Trudng
mqt chinh-khdeh ma Ong khong mudn cho lam Tong-TPUUng

- Mot Thu-TUdng dam de nghj len Tong-Thong mpt nhan
vat khing dudc Tong-Thong ua,

- Mgt Tong Truang con ol t13 ngoi lai tmide sy bat
t{n-nhiém cua Tong-Théng.

Tom 1ai, ,brong thyfec- -t8, vige bo-nhiqm va giai—
nhism cde Tong-TrUdng cung hoan-toan trong tay Tong-Thong
giong nhu vigc bo-nhiem.va glai-nhiem Thu—TUUng. Nhu the,
ThupTudng chz 1a ngudi du ge Tohg-Théng uy-quyen chi—huy
wot co=quan ch&p—hanh mgi ch{-thi cua Tong-Thong. Suy re,
rgudi ta thay rﬁng val trd cta Tgng-Thong VNCH that la
quan-treng va khing 14 ngudi ehi ¢é ht v ma trai lai, 14
nhan-vat 85 mot ném gid quyen tri quoc.

MUC 2 - TONG-THONG NAM THUC-QUYEN TR Qudc

Ehi gat bd che-do noi-cac tUG che do trao quyen
hanh-phap cho mot cd-quan dai-dien cua khdi da so trong
Quoc—HBi, clc nha Lap-Hien 1967, “vdi van-thie vin tdt cua
aisu 51, ai md cho Tong-Thing mdt dia-hat hoqt-dong chinh
tri hau nhi v3 gidi han,

Vi van—thuc disu 51 va 62 Hign-Phap. TSng-ThSng
Vigt-Nam GOng-Hba 1a nguoi d&fng dau Chlnh-Phu, 1anh-d§o
quoew-dan, Tong-Thong hogeh=dinh chfnh-sach adi ngi, doi
ngogl. Binh quyen cling trong tey Tong-Thong, Vdi nhﬁng quyen
nanh dén-sy va quan-sy ma khéng mQt nhan-vat nao khic trong
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nude e, Tong-Thong Viet Nam Cong—Hoa qua thue 12 ngudi
ném thie quyen tdi thucng treng lénh-vye hanhrphap.

Dudc quoc-dan uy nhiem lanh- dao quyen hanh—phap,
Tong-Thong co toan quyen quyet-dlnh trong dia-hat nay ma
khong can dem xia tdi bat o y-kien nao, Trong che-do noi-
cac Anh-Quoc, ngoai tru mot vai trﬁdng-hdp rat hiem, nhung
quyet-nghl cua # nh-Phu deu tap doan. Do ia quyet—ngh;
cha cd Hbi Eong Tong-TrUdng (hay noi cae) dudi anhphudng
manh mé hay wia phai cua Thu-Tudng. & Viet Nam Cong-Hba,
nhung quyet-nghi cua Hoi-Bong Tong-TrUGng deu 14 cua Tong
Théng. Chinh-Phu VNGH theo Hien—Phap 1967 khong phﬁl 1a
Ch.{nh-Pl'm dudi sy 1ldnh-dgo cua tgp-doan, cua Hoi Dong
Tong—Trudng ma dUUi sy lanhpdao cua ca-nhan Tong-Thong.
Ngoai vai-tro chu—toa Hol-Dong Tong-Trudng, TOng-Thong con
1a Chu-Tich Hoi—Dong An-Ninh Quoc=Gia.

Ve v1§c bo-nhlem cac Tong BO~ ~Trudng, Tong-Thong
Viqt—Nam Cong-Hoa e tham guyen rong rai han Tong-Thong
Hoa=Ky. Tong-Thong VNCH muon bo-nhngm bao nhleu TonguTrUOng,
Thf - TPUGng cling dude trong thUc-te, va o6 the bo-nhiem
nhﬁng ai vao chuc-vu ols tuy y. Hon nda, Tong-Thon Vig t=Nam
Cong-Hoa con eé toan quwen thanh lap BO‘mdi hay huy bo mot
hign-huu tuy theo nhu cau cue thoi thd, Dien ninn 14
maol day Tong-Thong VNCH ga ky Sac—Lenh bai bo hai Bo Chieur
Hoi va BO Phat- Trien Hong-Thon, dong thoi thanh-lqp Phi
TongAﬂy Gong—Vu va Phu Tongdﬁy Kb-Hoach - trong kkhi tai
Hoa-Ky, Tong-Thong muon thanh-lgp mot Bo mdi phai cd au
cho phep etia Qnoc Hoi bang mot Dgo Lugt.

!' wg>

TIET IT - THAM QUYEN BT NOI VA bl NooaT

Tong-Thong Viet-Nam Cong-Hba dddc xem nhu 13 mot
nhan-vat dgi- dien quoc dan tron ven hon Quoc-Hbi. vi va
Tong-Thong 18 ngudi dai-dien quoc-gia trong lanh-vgc d01
ngoal. Tbng-ThOng 1a vi 1anh-duo quyen hanh-phap nen tham
quyen 51 noi cung rat dang ke trong truong-hgp blnh thudng
sGa dat HUUG elng nhy khi quoc bidn.
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MUC 1 - THAM QUYEN TONG-THONG VIBT-NAM CONG-EDA
TRONG THUONG-HOP BINH THUONG

1, Thamﬁgpxan 351 ngoai

Vdi tu-cach dai- diqn quoc—gia, Tong Thong duge
Hién- Phqp thua nhén cho mot 8d quyen-hanh ve ngoal glao. w
14 quyen hcach-dlnh chfnh-sach d01 ngoai va quyen ky ket,
ban hanh cac HieEAUdc Quéc-Té ngoai nhﬁng quyen hanh hian
dinh trong van-de doi ngoai v8di tu-cach Quoc-Trﬂdng.

B, guxen hoach-dinh chlnh-sach doi ngoai :

Hlen nay, lénh-vie ngoai-giao thuong doi hoi
nhﬂng hanh—dong mau lg, ol mite chinh nhﬁng nhu cau thyc-
te nay ma quyen %uyet d%nh chfnh-sach ao1 ngoal cua onc-
Gla auge gi=o pho cho Tong-Thongo

Tai Hoa-Ky, tren binh aign hanh-ph&p thi Thigng=
Nghi-Vign ngm gid quyen d01 ngogi nhung tren thgc te, chfﬂh
Tong-Thong 1s trung-tam cua hoat—dong, dléu-khien ngoqi—
glao va 13 lanh-tu chfnh—sach asi ngosai (1) vl tu the
do, Tong-Thong con ép dung nhiing phuong- thuc thudng-thuyet
kin dao as dem 121 hieu-néng hon ma khong can dua ra thao-
laqn 861 ndi trudc Quoc- H01.

Hien tinh the sid:l. cang nga‘g cang phdc-tap nen
cdc Tong-Thong thudng phai ap-dung cac phuong-thic “ngoqi-
giao kin ddo" (2) - da tUng dude tap-tgc ngoal-giao cong-
nhan - qua vi%c dic phai cac su-than dgc—blqt cua minh dl
thudng thao vol ngoai quoc dé tbénh ay kism-soat cla Quice
Hoi. S 14 trddng-hdp Tbng-Thong Roosevelt cu pic=3d Harry
HOpkins thﬂy mit Tong-Thong as thuong thuyet véi Anh - Nga,
Tong-Thong Truman cu Dac-sd Ge Marschall di thuong thuyet
ben canh Trung-Qubc va gan ddy, Tong-Thong R. Nixon cilng
as ap-dgng phuong-thde "ngoai-giao kin dao“ tuong vl
sy dc phdl Ti8n-SI Henry Kissinger, ¢o=van ngoai=-vy Tong=

(1) Quan-8itm eva ed Tong-Thdng Hoa-Ky, John F. Kennedy, xem : M.G.
Burns . Government by the people. Prentice Hall, p. 453.

(2) Phu&:g-thﬁc nay con dide goi ten 13 ngcal-giac ¢a-nhan (diplomatic
Personnelle).
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Théng, mﬂt dam vd1 Trung-cong vh Nga-S5 tU ndm 1969 dan
1973, nhd vay Tong-Thong Hoa-Ky R. Nixon da thUG-hiﬁn dugc
hal chuyen cong du lich s sang Trung-Cong va Nga-30 as lam
hoa diu tinhehinh bang-giaa quoc-te.

Ngoai 1y do tren (nhﬂng aoi héi thUc-te), ve
phﬁdng-dlen phap-ly, dieu 51 Hien—Phap cung cap théam mot
1y do can—ban cda quyen hogch-dinh chinh-séch d6i ngosi
cua Tong—Thong.

pleu ol Hien—Phap : “Quyen Hanh Phap &udc quoc-
dan uy nhlem cho Hanh- Phap"... Nhung qu{en Hanh-Phap, trong
quan-nlem hien dai, 1a tat ca nhung quyen nao khong thuqc
dia-hat lap-phap hay tu-phap, deu thude v8 hanh-phap (l).
Vay, co qu;ren hanh-phap trong tay, duang nhi én Tong-Thong
co quyen quyet dinh va chinh-sdch doi ngoai, vi quyen sau
nay khdng thuoc ve lgp-phap cling nhu td-phsap.

Tren day 1a hai 1¥-do khién nha Lap-Hien 1967
quyet trao quyen hoach-dinh chfnhpsach ao1 ngoai = gau khi
dya vao klnh-nghiem cua nhieu nudc. Va lai, qayen hoach-di‘nh
chfnh-sach doi ngoai 1a tham-quyen aong nhi én 8uy_ lugn
dudc Y quyen hoach-dinh chinh~sdch qudc-gia ma aieun 62
HiennPhap quy dinh°

Hien-Phap Hog~ Ky 178? khong co mot dieu-khoan
tuong ty nao vé vige trao quyen hoach-dinh ch{nh-aach asi
ngoai cho Tbng-Thong My. Nha Lap-Hien 1787 Hoa—Ky aa khong
de cép dén Van de nay va ho 4é mic tuong lai trd 1di cau
hoi 3 "ai dieu-hanh chinh-sdeh doi ngoai ?" Cau hdi nay
cung 1a thac mac cua Giuo-su A. Mathiot (2} khi viet va
tham- uyen ol Tong-Thong Hoa-Ky trong lanh-vqc 461 ngoal,
Du Hien—Phap 178? ctia Hoa-Ky khong minh dinh mot co=guan
cong quyen nao eo auyen quyet ~dinh toi hgu ve 1anh-vQc
ngogl-giao, vi thu—tuc cau-tao ch{nh-aach ngogi-giso dugc

(1) A. Tunc : "Le Pouvoir exscutif est ce qui reste de pouveir au souves
rajn, lorsquion lui a retird le pouvoir 1e%151atif et le pouvoir
Judiciaire, dewx pouveirs beauecur plus précis” - le Systeme Cons-
tituticnnel des ETATS.UNIS - Domaty Paris, p. 138.

(2) A. Mathiot - La vie politique aux ETATS*WNIS - {(Les cours de Drcit) -
Paris, 1965, p. 319, .
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an—dinh b tap tuc chfnh tri, nhﬂng hiqn nay nhﬂng chfnh-
sach adi ngoal cua My deu do Tong-Thong 14 ngudi quyet-
dinh. Piéu nay khong con gi mgp md nda khi Tong-Thong HeS.
Truman (1945-1953) ad tuyén=bé rdng : "Chfnh-sdch doi ngogi
cla nude My 1a do t8i",

Mot su-kien khac chﬂng £5 chfnh-sach doi ngoal
ot My tiy thuoe 'l‘ong-Thong khi nguo'i ta thay ring nhitng
ch{nh-aach doi ngoai tieng txm nhat cua Hoa-Ky deu gin lien
vJi ten mqt Ong Tong Thong :

- N&m 1923, Tong-Thong Monroe dua ra 1o tuyan-bs
vé chinh-sdch nhnt "Thu‘yet Monr'oe" - tl:tc chinh-sach dst
Chau My ngoai sy can thiep cua cac nyde iu-Chau nhy
"Chiethuyét Truman” va gan day nhat 1a"chu~thuyet Nixon" (1).

Tuy vay, Tong—Thong Hoa--K:gr kh0n§ phai. 1a ngl:ldi
toan nﬁg trong 1anh-vuc nay. Trai 1ai, Quoc-Hoi My 6o the
gay anh-hﬂdhg tPUC-tlep tren viec hinh thanph ch1nh—sach
doi ngoal cua Tong-Thong mot cach tlch cye hoic tieu cuc.
Quoc-Hoi con ¢6 thé dua ra nhﬁng quyét- -dinh gay anhphu
hudng-dan do1 vé ch{nh-sach ngo%i-giao cla quOO-gia.l
thuc-hign nhﬁng vige ke trén, Qunc-Hoi My o the sﬂ dung
quyen ve 1§p-phap, quyen du-tru ngan—khoan, va quyen hisu
cuyet cdc quyet-nghi.

Vi quyen 1ap-phap, QuOG—HOi My cd the aﬁh—huang
dsn chfnh-sdch ngogl-giao bing hai cach :

« Khi mot chinh-sdch ngoai-giao can phai dugc -
the-hoa bﬁng mot Pao Luat, Quoc-H%i ¢é the dung guyen
bieu—quyet Luqt cta minh as sda doi, hgn cha (ve phuong=
dign thoi glen ha phan-vi ap-dgng) hay tisdu hay chinh-
sach ngogli=giano cua Tong-Thong.

- Qudc-H3i ¢o the do sang-kign riéng bigu-quygt
nhﬁng bao Luqt cg hau—qua han-cha ty=do hanh-dong cva Tbng
Thong nhu qu—Lugt Ve nan trung-nap Hba-Ky hoi BE II Thé-
Chidn va cde Dao-Luat ve ay luu-tri cda ngoal-kleu.

(1) Ngay 3-11-1969, Tong-Thcng Richard Nixon 1én man anh truyen hinh
vach r0 chinh-sdch 461 ngoai cida My tai Viet-Nam theo 40, s&
"Viet-Nam-i-ba chién-tranht 3 digc goi 14 "Chu-thuyet Nixon".
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Vdi quyen bieu—quyet ngan—khoan, Quoc-HQi My co
thé hoéc cdt xen hay tu chdi khong cung chp ngan-khoan can
thiet de thuc-hien chinh-sdch {nhu tPUUng—hdp bieu-quyet
cac khoan ngoqi-glao vien) khidn cho chfnh-sach hoge. bi '
h%n che ho&c khong thi hanh ddQc. Ngoai ra, Quoc-Hoi con
co thd buoc thém vao du-thao ngan—khOan cla Tong-Thong mgt
phgpkhoan (rider) tru—lieu nganpkhoan as thuG-hign mot muc-
tieu me Tong-Thong khong de nghi . Trong trUdng-hdp a0,
Tbng-Thong hoac se phai bac bo to&n the qu—Lugt va khong
duge xin ngan-khoan can—thiet as thi hanh ch{nh-sach cua
minh hode 58 phai chap thu%n toan the Dao-Luat va do do,
phai thi hanh chinh-sach ma Quoc-Hoi @51 hdi. Th dy : nam
1948 khi bieu-quyet Dao-Luqt vien-trd cho Au-Chau, Quoc-Hoi
Hoa-Ky da buoc vao ag mot phu-khoan vien- trd cho Trung-Hoa.
Tong-Thong Hba-Ky, vi khong rudn 1&m do vd ke-hogch taie
thidt ﬁu-Chau, ds phai chap-nhan vige vién-trg oho Trang-
Hoa theo y Qucc-Hgi. Quoc HB:I. MY, khi chgp thua.n mot ngan-
khoan, cung ¢O0 the d4it dieu-kien cho sy su-dung ngan-khoan
dd va vi the, anh-huéng den chfnhwsach ngoai~ginoc, Thi dy :
ném 1970, khi chap- thu%n ngan-khoan vign-trg cho Kampuchea,
Quoc-Hoi Jdé an—dinh them réng Tong-Thong khong dude aung
ngannkhoan ad de dus, quan-d01 Hoa-Ky vao Kampuchea.

Sau het, Quoc-Hoi Hoa~Ky cod thé dua ra nhung
quyet-ngh% khuyen-cao nhing ehfnhesdch ngoai-giao ma Quoc-
HoL muon thay thye-hién, D{ nhién, nhﬁng quyet-nghi nay
khong ed hieu-1Uc cuong hanh, nhung d51 vdi hanh—phap, nd
tiet-lg nhun§ 1031 chinh-sdch ngoai-giao ma Quoc-Hqi gfn
sang hau~thuan bang nhiing Dgo-Luat ve ngan—khoan. Th{ dg H
quyst-dinh Vandenbarg nim 19&8 keu ggi nen ky két hlgp-
ude phong thit dia-phﬂdng a3 oo anhnhudng 1dn 431 véi vigc
Hoa-Ky gia—nh@p Minh-Udc Bic D@i-T&y -Duang (NATO) sau nay ;
quyét=nghi Vinh Bac-Viet nim 196} mo daw cho ehfnh-sdch
canh-tge Bﬁc—Viet cla Hoa-Ky.

Them vao do, Quoc-HQi con dung quyen md cde cugo
dieu—tran (hearings) hoiic didu-tra (investigationa) aé
gay anh-hu' doi vai chlnh-séch ngoai-giao. Thi du : cde
uuoc dieu-tran ve chfnh-sdch Hoa-Ky tai Viet-Nam...
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Cu01 cung phei ke den mot qugen nda md Thigng =
Nghm-Vign 6d the si-dung de anh—hudng tdL ehinh-sich ngogl
glao. pd 1a quyen phe«chuan cac hiep-ﬂdc, higp—dinh quocﬁ
ta., Nam 1919, Thuang-Ngh;—Viqn Hoa-Ky khong chiu phe-chuan
HiquUdc Versailles nén Tong-Thong My Woodrow Wilson
(1913-1921) 48 khong the thic-hién dugc nhing 191 cam ket
cda Ong d6i v&i H1-Quic-Lien.

Trong khi hogch-dinh chinh-sach ngoai-gino, Tong
Thong thucmg aduge sy phu—ta cua cac B trong Ch:fn.h-Phu.
frude hot 1a ) Ngoai ~Giao ; Bo nay giﬁ val—tro chu-dong
trong viqc giup y-k1en cho Tong-Thpng ve cac vanedo ngoai-
giao, va ed nhiqm—vu thi hanh chfnh~sdch adi ngoai. B§ '
onc-Phong cung o mgt tleng ndi quan-trgng trong viqc
tham-kien ve nhing van—da lien-hs géen viqc sﬁ-dung quanrluc.
Ngoai T, cac cd—quan cong-quyen khac cung duge hol y mol
khi Tong-Thong can ¢d quyet-dinh va chfnh-sach ngoqi-giao
lien-he den 1anh-vdc hoat-dong cua ho. BO Canh-Nong 88 dighe
hoéi y-kien v nhﬁng chfnh—sach lienphg dgn viec su-dgng
nong-pham Jthing ad, B3 Tai-Chénh cugc noi ¥ ve nhﬁng van-
de tai-chanh, Bo Thudng—Mai - Ky-Nghe sé dudec hoi y ve
ofc van-ds mgu-dich quoc- —£8 VeVaeos

Ngay nay, phan ldn cac vAn-as ngoai-glao asu cd
lien-hq khbng {t thi nhieu aén nen Jan-ninh quoc—gia, cho
nen Hoi-Bong An-Ninh Qnoc-Gla da aong mot val-trod dang ke
trong viac hoach-d;nh ch{nhpsach ngogi-giao. vy nhien,
mgl quyet-dinh sau cung van 18 cua Tong-Thong. Nhu vgy, tham
quyen cua Tong-Thong ve sy hogch-dinh ehinh-sdch ngogi-glao
uhgt hq trong va sg-kien nay se bieu-lo qua viec Tbng-Thqng
avde phép kf k6t va ban hanh cae Higp-Udn, Hiqp Binh Qucw
Te.

be gpyen ky két, ban hénh cac Hiquddbl ngg:
g,nh-gggc-ﬁe

vl tu-cach dai-dien quoc-gia trong viec tiap
xie v ngoai qucc, Tong-Thong duqb quyen ky ket, va sau
kKhi duge Quoc-Hqi phe chuan, Tong-‘l‘hong ban hanh cdc E‘!.gp
Ude, Higp-binh Quic-Té s




Trudc khi ky ket mot Hiep—UUc co mot giai-dogn
de thuong thuyat va quysen thUdng—nghi nay, af nhién thude
ve Tong-Thong (1) 1& vl cdec 18 sau :

- ThUdng-thuyet ngogi-giao can phai bf mate Do do,
ngey nao ma HiepNUdc chua thanh hinh, ngay nao doi ben con
nic ca vdi nhau v& chua di £OL sy thoa higp thi cude
thdong thuyet khong the dgt &udi quyen dieu dong cus mot
od-quan ddng nguii, thidu kin ado va thidu nhat trf nht
Quoc-Hoi duge.

- Thudng thuget ngoai-giao doi hoi hanh-dong meu
lg. Tong-Thong ¢6 the hanh—dqng rat chong ; disu ma Quoc-
Hn1 kho 1am dude Hon nda, Tong-Thong 1a ngﬂdi co du
yeu—to de hoat-dong hﬁu—hiqu nhat : Sy duy-nhat cua hanhe
phap, duoi sq lanh-daa cta mot nhan—vat duy-nhat cung 18
sy v6 song cua nguon tin tic ma {t al cée..

Nindt vays, Tong-Thong la “chu nhan on§" trong
giai—doan thudng thnyet €% nhién neu muon, Tbng-Thong ed
the thong-bao cho Thuo‘ng—Nghi-Viqn ve Hiep—U’dc Ong da.ng
thuong thuyet, _nhung thyc~t6 cho bist rﬁng {t khi Quéc-H31
dugc chowtri day du khi cude thudng thuyet mdi duge khai
dien hay dang tiép tyc, C hi khi nao cude thuang thuyet aa
34 kot qud hay a& bi tan vd mGi duge trinh vay trude
Qu.oc-H@i.

Sau giai-dogn thUUng thuyet, néu i thoa hiep
duge, s dén glai-dogn Ky kot Hiep-ch.

Sy Kk} k8t Hiep-Udc Quoc-Te thude thamrquyen Tong
Thong, nhung trong tth te, {t khi Tbng-Thong thun sy ky
vao mQt ban Higp-Ude Qube-Te. Viec nay thudng uy cho mots
vien dqi-dlqn ngoai-giaoc déc-biet, ky thay Tong-Thong.

Khi Hiep-ch aa duge k§ két, Ao danh dau 8y
chap—nhan lon trgng cua quoc-gia duong sy chap-nhqn Hiep-\
Ude vﬂa ky nhat 1a dé cho Quoc-HQi tham ay tfch oy vao
sy chap-nhan Hiep-UBc, mot thu-tgc gol 1la "Thu-tqc phe-
chuan“ s& khai diéen tai Quoc—Hqi trude khi bude vdo sy thi
nénh Higp-Ude.

(1) Nhing treng thde-té, viec thidng thuyet dide glao pho cho vi ﬁac-sd
Ngcai-Trddng, dddi si kitm-scat va sd cho phép cua Tong-Thong.
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Ve phﬂdng dign chfnh—tri, khi mot Hiepéﬁdc Quoc-
T a8 dadc thudng thuyet va ky kat thi 8y %1t chdi phé chuan
HlOpJUdc ay rat khd. Va mnet phap-ly thuan tuy, mot Hiep-
Udc cbua dugc phé chuan, hoan todn vo gisd tri, Nhung khong
thita nhin cong vigc cua nha ngogi-giao aa dung fon thuong-
thu.yet9 nhat 1la khi ngcal quoc da tuohg rang ho an dUQG
Ch:nn-Phu etia ho cho phep lam v1gc aé, 1a mgt viqc gay hau
qua nguy hai, Hon nia, sy khong thua nhan nay khien cho
vy rong tuong-1ai, sy thudng thuyet cde Hiep—Udc Qud c=Ta rat
kho thUO~hien, trude mol ngd vye chfnh-dgng cua ngoal quoc.
Do dd. ¢o thé not ring sg phe - chuan cua Quoc-Hbi khong duge
hoan-toan ty-do va sy liem-soat cua Qubo- -Hoi trong lanhpvgb
ngogi-giao thudng hiu bi {a posteriori) hom 1& tidn khdi,

Hioanhap ngay 1—h-196? cho phep ThUUng-Nghi-Vien
co ﬁham-suyen phe -chuin cic Hiep-UUb va Hiep-Dlnh Quoc-Te
nhdng 1g? khong ne dinhunghla ro rqt 1031 danh tu nay. Piom
nay e the dua dan sg-kien hanhpphap muon tranh sy phe -
chuan cta Quoc-H01 bing cédch ky kot nhﬁng thoa-udc, thugn-
ude haahmphap thay vi qupéﬂdc hay Hiep-Dinh Quoc-Ta va
nhiing £hoa UOG nay van c6 cung hieupluc nind Hiqp-ﬂinh,
hiepwUdog D6 1a tmuong- ~hdp xay ra vao nim 1940 gan Anhe
Mya Luﬂ do, nude Anh rat can chién ham(destrayer) ae bao-
vé va ho~ton3 tau budn dem luong thyc t3i cho mlinh, Tong-
'bong HoanKy Franklin Delano Roosevelt (1882 19&5) va cac
bohvan cua Ong tin ring hanhpdong mau le rat can va Lo
raqg mhﬂdngnNghi-V1en s& mat nhieu thdi gid aa phe chuan
H:epaﬁdc vdi ann hay con ¢é tha tJ chdi hanh—dong. Bing
thoa-udc hanh-phip {Execut1VG-Agreement), Tong Thong
Boouevelt nhudng cho anh 50 chlen ham va dutge Anh thugn
cho Fy att- dung nhUng efin cf haz quan o Tay Ban cau, Thoa
Udc néi trén, Quoc-HBi danh phai mic nhien chap-thuan (1)
neu nim trong pham-vi 1uut-1e hien hanh,

Do do, sy xac-dinh y-nghia danh—tu Hiqp-Udb, Hiqp
binh Quoc-Te 1a disu can-thiet vay.

Theo Giao-Su Ch. Rousseau thi Hiqp-Uba efing nhy
Eigp-Dinh Qubc~T5 14 bat of mdt sy thoa thugn nfo duge k¥

(1) Thoa-ide Posham cihg ddde k¥ két audd hibh thie ndy.



- 6l -

két gida nhﬂng HOi-Vién cla nong-dong quoce-t5, tlde 1A
nhilng qudc-gia (1].

Quoc=-Té cong-Phap phan biet hai 10&1 thoa thugn
quoc-te la Hiep-Ubb Qubc~-T8 va Hiqp-Dinh Qnoc-Te.

Higp-Udc Quoc—Te (Traite International} la mot
théa thuan qunc—te dude ky kit véi su can thiep cua ca-
quan ¢S tham quysn ky kat. Sy ky k5t mot HiepJUdc QMOG-TG
gom ba giai-doan : Thuong thuyet - Ky ket - Phé chuan.

Hiep-Binh Quoc~Ta [Acnord International} 14 mqt
thoa thugn quoc-te ddde ky kot nhung khong ¢S sy can—thigp
cva go-guan cd tham~quyen ky ket cde thoa-ﬂdc quoc-te
(Treaby.making power) nghfa 14 khong co sy can thiap cua
Quée~Trudng, Thudng thudng Higp-Dinh Qnoc-Te do Tong-Trudhg
Ngoai-Glao hay nhan-v i8n ngogi-giao-doan dung 18n soan
theo, Sy Xy ket Hiep-Dinh onc-Te ehi gom 6o hai giai-do%n
Thuang-ludng va ky kSt Nhu vgy, sy ving mit caa pha chuan

la tiSu-chuédn phdp-ly da phanebigt Hiep-Udc vl Higp-dinh (2).

Ngoai sy phan—biqt theo Quoc-Te Cong—Phap nhi

tron, con ¢o quan—diem khac ve van=de danh tu nay, theo

46 thi
- HiaE-Udb : (Traita) la danh-tu thong dung as

- 81 ve nhilng dleu-udc quic-ta oé tinh-cdch quan-trong.

i ay : I‘H.qp-U'dc Hoa-Blnh hay Hoa<Ude (Traite de 1a
Paix), qp-Udb Than-Hiu (Traie d'amitie), Higp-Vdc Liéne
Minh (Traité d'alliance).

- Hiqg;ginh : {Convention) dung a6 chi nhﬁng dieu
ude ¢6 t{nh-edch anpdgnh nhﬁng guy-téc phap-lu&t quoc-te.
Thi du Hiqp-Binh La Haya ngay 29=7-1899 an dinh vo vige
hoa-giai nhilng tranh-chfp quic=té.

(1) Ch. Rousseau., Principes genéraux du Droit intermational Publiec,
Tome I, Pedone, Paris 1944, . 143,

(2) Nbing theo Hien-Phap VNCH 1967 thi giﬂa Hiep-tﬁc v HiSp-Dinh,
Quoc—Te, khong o gf khie nhau ca, vi tit cd hai loai thoa udc &3
déu phat adde Quoc-Ho:l phé chuan (d1éu 39, doan 2).
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- Hien-Chudng (Chertes) va Hian-Ude (Pacte) & 1a

D A
nhung dleunudc c6 tfnh—cacn _long trgng de quy dinh sq to
chie cda m0u co=quan quoc—teo Thl dy : Hidn-Ude Hoi Quoc-
Lién ; HleanhUdng LlenrHiep Quoc.

~ Thoa-Ud: : de ch1 nhﬁng van-kien a6 tinhecdeh
tong quat nhim gial-quyat nhiing vAn-de chlnhutri, kinhe
te, xanh01o

w Thuanéﬂdb (Arrangement) d& chi cde dieu~udc nhim
an dinh edo blen-phap thi hanh mot Hoa-Ude d& cd trmude.

- ﬁigp =Pinh-Thd hay Nghi-Ploh~Thy : (Protocole) da
chi cde bién ban cua cde cuoc thao—luan tai Hbi—Nghi Quoc—
TS 3 d5i ki dude dung ds Ghl ad thoa-thuan gita cac

quic-gia (1),

. Ngoai quyen hogch-dinh chinh-sdeh 351 ngogl,
quyen ky %6t v& ban hanh cde Hlep-Udc va Hiep-Ennh Quoc-
Te, Tgng-lﬂong vai tu-cach Quoc—Trudng con o quyen tiep
nh%n uy-nhiem thu cua cde dalndlen ngoai-glao nude nuoai,
Nhu VaYs Tbno-Thong 1a hlen than cua sy hien-hﬂu va vinh
edu cta auocugla trong cong-dong Quc-T4. Khi Ong dich
than thD nhan cde Dai-Sd hay 3d-Than Dac-Bist ngoal qude
dudle uy-nh_em don cunh VNCH,

£ the-hlen sy hlenmhﬁu va Joy- quyen quocsgia
Vigt-Nam tai hai—pgozg.i, dong thoi thit chit tinh than hilu
gld& Vigt-Nam va cfc nude ban tren the-gidi da thUa nhan
chu-quyen Viet-Nam Cong—Hoa, Tonnghong duge quyen bo-
nhiém cdo Trﬂdng nhiem sd ngoaimgiao - sau khl dude Thuqng—
thi—Vlgn cnnp tnuan - de dai-dien VNCH tai ngoal quoco
TonguThong end bonnhiem Dgi—Su Vigt-Nam den quoc- ia nao
da dude VNCH this nhan, va chi tiep nhan Dai-Su cua quoc-
gia da co quan-he ngoal-glao vdi VNCH trén cung cap-bac.

501 vol sy bo-nhigm che Trﬂdng nhiem sd ngogie-
giao, i chap—thuan trude Quoc-Hoi ro rang 1a nhﬁm muce
afch Lism»soat mot cach gian-tiep ohinh~sdch ddi ngo i cua
Quoc-ﬁﬁu Quoc-Hgi co the klem—soat ehinh-sdch nay bang

(1) Tang-Kim-Déng - QuSc-T8'Céng-Prap - Saigon, 1968, tr. 354 - 355,
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nhieu cfch, nhat la bEng cdch duygt %8t cén th%n ngan—sach
cua BS Ngoai-Giao, bling cich chAt~van ¢hfnh-Phu ve cac van
de thuoc lanh-vye as1 ngosali, bing edch dleu—tra vée cdc be
boi trong gidl-chUc ngoai-giao VaVoes Tuy nhien, trong céo
phddnguthuc kiem—soat, oo 1é sy chap-thuan viqc bo-nhiem
.cae Trudng nhiam 80 ngoai—giao 1a phUdng thie kiem-soat {t
hiqu qua nhat "B le, chlnh-sach ast ngogi do Tbng-Thong
vach ra, Thu—Tudng thi hanh bang cach tim nguoi cong sy de
&i ra nude ngoai thyc thi auomg-lol, chfnh-aach ad, Nau vay,
mt vi Dgi-Sd tai nude ngodl chi 13 ngudi thi hénh chfnh~
sach cla Chlnh—Phu. Neu ngudi dd t0 ra kem kha-nﬁng hay g
th:.eu tac-phong dao-dm:, Q.uoc-Hoi c6 the chat-van Tong-
Trudng Ngogi-Giao da lam dp-lye thay doi vi pai-Sd 4d.

Do 18 tren, aa co luat-gia cho r&ng viqc bo-
nhiem cac Trudng nhiem sd ngoai-giao 1a khong can-thist
phai co sy chap—thuan cua ThUUng-Nghi-Viqn (1).

 Veuge lai quan-diam tren, mot luat-gia khae (2)
lei tdn dong gifdi-phdp cua Hifn-Phdp. Noi 1ap-lufn rdng &

- Gac Trudng nhigm ad ngogi-glao 1a nhiing congu
chuc cao cap, ¢d sd mgng 1dn lao 1a dai-dien cho quoc-gia
nen aa cho 8y lua chon cde vi ad dddc thqn trong nhd mot
thuntuc bo-nhiem xhit khe, trong as hanh-phap phai GUGD
sy tdn dong eue lap-phap (Thigng-Nghi-Vien).

- Giai-phap doi cd su chap-thuan cua ThUGng-Nghi-
Vien vo ay bo-nhigm cde TrUGng nhigm 0 ngoai-giao 88 trdnh
dudc trudng-hdp xay ra gay vat 1gi cho quoc-gia. Ghﬁng han,
nhidu nha ngoai-giao ch la nhﬁng nhin-vét ma chfnh-qugen
hotic muon tong khd khoi lanh-tho, vl sy hlgn-dien cta ho
¢d nhidu bat tign cho gidi ch.ap chinh hode muon Jin thudng
sau mgt vai nim lam Bo Trddng trung thanh, de bao VeVaus
Sy chap-thuan cla qnoc-Hoi trong viqc bo-nhiam cho dai
dign ngoali-giao se khien Hanh-Phap phai than trong, cong
minh hon trong viec tuyen chon,

‘1) Quan-didm cuva Luat-Su Trddng-Tien-tﬂt - Hien-Phép chy thich
(saigon 1967, trang 268 - 2€9).

(2) Quan-818m cwd GS L2-Dinh-ChAn - M3n-Lat Vidt-Nem (Saigon 1971,
trang 38 - 39). ‘ s
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Nhnt vgy, Vehgiai-phap cua dieu 59, dogn 1, khoan
a, hien nay dang 1a de tal tranh-luan cla gidt 1uat-gia.
Trong tudng—lai van—de chac phai dudc A&t ra cho cac nha
lqp-phap va cAu tra ldi co nen tu chfnh dieu-khoan niy hay
khdong s3 tuy thuge rat nhidu & thdi thé dat nude.

. Tham-quyen ddi noi.

Trong 1anh vqc noi-tri, tqu trung ed tha chia
quyen hanh Tong-Thong thanh tham-quwen ve quan—dq, tham-
qu;yen. vé hinhechanh va ngan-sach..

Tham-quyen ve q -sq s

Quyen quyet -dinh tuyen chian, nghi hoa va tuyen
bo tinh»trang chien-tranh thude va QpOc-Hoi (dieu 39, doqn
3val Hlen-Phup} nhung ao chg 1a quyen guyet-dinh 88U CUNE .
Tren thgc-te, vdi tu-cdch Tong Tu-Lenh Toi Cao Quan-Luc,
Tong-Thﬂng la ngudi 119n-h8 va anhphudng rat nhieu t61
chien»tranhi khién chi&n-tranh co the xay ra mgt cach de
dang va nhieu luc, trude ¥hi cé quyat-dinh tuyen chién cua
Quoc-Hﬁl.

Ngoal ra, vdi tuucach Ton TU-Lenh 101 Gao ode
lye-lugng quan-sq, Tong-Thong ¢d the afch thédn kiem-soat,
1ogch-d1nh vige huan-luwen quan-dqi, huy-dong cac kb (]
1udng quan-su. Trong thdi chién, quyan—han ve quan-sy cua
Tong-Thong cang cfe ky quan-trong : ot minh Tong-Thong 00
ths quyet-d;nh ve chien~1ddb, cde v4 Tudng Lanh ohf dong
vai-tro co-van, phai tuan theo quyet—dinh cua Tong»Thong.

Do 46, nguoi ta nol rdng "Blnhrquyen 19 thuoc
cong-quyen" {1).

Nint Vay, quyan Tong Tu-Lenh Toi an Quan-hdc elia
Tong-Thong a# the-hien nguyenptﬁc Wu-quyen danrsu asi vdi
binh quyen. Do dn, quyan chi-hny binh=1ye cua Tong-Than
can phai du?b hanh su thgt th%n-trqng. Thtiong thudng, Tong
Thong ond su-dung quyen nay mot edach dgi—cudhg va trén
nguyén~tfc vi ndu Téng-Thdng afch thén chi-huy quén-adi,

(1) Hoang-Xuan-Hac - Cac ﬁnh-Che Chinh-Tri Viet-Nam Saigon 1973,
trang 52.



afch thin hogch-dinh nhﬁng chlen-thugt, nguol ta a ring
dieu a5 38 nguy-hiem nhiéu hon 14 ¢é {feh-1gi - nhit 1a
adi véi mgt Tong—Thong dnn—su, chua tung giﬁ vei tro 1lanh
dac cao cap trong quan—doi - Mot vi Tbng-Thong dan-su tal
¢ tdi dau cing hd the 14 vi Tong Tu-Lenh Quan—Luc tai
ba va quyen ehif- huy binhPIUc nhu thé chi ¢d tfnhpcach.dgi
cddng. Chﬂng han, Tong-Thong ra 1gnh cho quan-doi dgp mot
cuqc n01 logn, tan cong mot of daiom cua quan aj ch, tré dua
mot cuoc xam-lang bién gidi VeVees CON vigc thi hanh 1enh
do se do cao cap chi-huy trong quan-doi Tuy the, Tong-
Théng co thé afch thin dan quan-sat chien—trUGng ae tuy
nghi dieu-dong quan—dqi, nhat 13 khi Tbng-Thong 1lai 14 mot
cydu quan-nhan & cap chi-huy, mot cyu Tuang Lanh trong
quan-doi.

Tham-quyen ve quan-au cua Tong—Thong la mot
th&m-quyan quan-trong ma rat nhisu Hien-Phap ¢ quy dinh-
Th%c ra, quyen chi-huy quan-dgi ném trong tham-quyen tong
quat cua Tong—Thong doi voi noi-cac, trong do cd Bo Qnoc-
Phong. The nhung, Hien-Phap mudn dgc—biet nhan manh den
tham quyen nay cot da nang eao uy-tfn cua Tong-Thong doi
vot gidi quan-nhan, mot gidi of té-chie chit chd va 1dn
lac nhit mtde.

Trong tham-guysn nay, Tong—Thong se bo—nhiem,
giai-nhiem, thang thudng, trdng phat va thuyenpchuyen
quunpnhan cac cap, va dea co-van cho Tong—Thong va quan-aq
86 ¢4 Hoi-Dong Quan—nuc, HGi=- -Iong An-Ninh Quoc-Gia (L).
Hal cdnquan tu-van dudc du-lieu trong Hien—Phap va dudc
t6-chifc bo’i sac Lugt 8o 15/69 ngdy 20-10-1969 va Luat 85
17/69 ngdy 31-10-1969,

Hai ed=quan tu-van nay cd nhiem-vg nghien-cuu cde
vaneds 118n~he tdi an-ninh quoc-phong, a5 nghi cdc bign-
phap th{ch-ung, as nghi tuyen b3 tinh- -trgng bao dgng, gidi
nghiem, khan-trudng, chien-tranh, tuyen chién hay ng
lén Tong-Thong. DO1 khi Hoi-Dong con 12 BO Tham-Muu Toi-Gao

(1) Hoi-Bérg An-Ninh QuBc-qu (Netional Sscurity Cowncil) do Tohg ~Thong

chu’ toa gbm : Pho Téng-Thing, Ngcai-Trﬁong, Tong-Trédhg Quoe-Phéng,
Tﬂ-Lenh 8503, Tong Tham-Miu-Tridhg v.v...
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do Tong-Thong chu-toa dé ban thao cdc ke-ho%ch, muc-tieu
thgc—hien llen-quan toi lanh-vye an-ninh quoe-gia va phnng
thu 18nh-thé .

b. Thém-quyen ve hinh-chdnh w4 ngén-séch @

vci tu caéch 1anh-aao Hanh-Phap, Tong-Thong Viet-
Ham Gong-Hoa 14 thUGng cip toi cao cua mel cong-chuc cac
nganh, cac cap va 14 vi chi-huy t01 cao cd—cau hanh-chanh
quoc—gia. Tuy nhlen, Tong-Thong khong hanh sU toan ven
tham-quyen nay ma da ¢o Thu—Tudng dong val=tro trgc-tiep
dieu-khien guong may hanh-chanh va chiu trach—nhlqm trude
TongnThong ve lanh-VUc nay.

poi vdi v1ec bo—nhlem cac chdc -vu dan—sq, Tong-
Thong dudc quyen bo nhiem Vien—Trudng cac Vien Dgi Hoc, bd
nhigm cac Tlnh-Truo'ng trong nhiem ky dau tien. Ve 311 bo=
nhiem cdc Vien-Trudng Vlen bai- HOc, Tong-ThonE pha1 duge
sy chap-thu cua Tmidng—Nghi—Vign. bay 14 dieu dé bi nhieu
lugt—gia chi~trfch, vdi 1ap-1ugn rang chic Vien—TTddng Viqn
bai~Hoc khong nén ¢é t{nh-cach chinh- tri. N the, Q,uoc-
Hﬁl nhﬁm kigm-soat gl khi thi hinh quysn chap-thugn sy bo
nhiem cac vi Vien-Trddng Vlen D% -Hoc ? Nsu nha Lap—Hien
muon danh cho Quoc-Hbl quyen.kiem-soat chfnhpsach giao-duc
*un Gh{nh-Phu d%i vdi nen gido- -dye cao-dang va dai-hge thi
ileu 10 Hleanhap da quy dinh rang nen giao-duc dai-hqc
phai duge tu-tri Van theo lgp-luan nay, thi vdi quyen
chap-thugn ke tren, ﬁhuang-Nghi-Viqn 88 anhphudng ndt edch
gian-tiep dén chinh-gdch gldo-dye cua cdc Vidn i-Hgca Do
ad, vaietro Vien—TrUdng Vien Dgl-H?c khong c¢on t nh—cach
chuyen«mon va dcc-lap nie. Dong thot, chInhptri 88 xam
14n vao hoe-dudng gay ra tai hoi rat nhiau. vi t{hh-oach
chinh~tri do sy chﬂp-thuan clia Quou—Hoi vo sy bo—nhiam
Vien-Tnugng cde Vien Dai Hoc 88 khien sinh-hoat hgc-dudng
x40=trdn va khé the cd mot nsn dgi-hoc ty-tri (1).

Ngdge 1qi, véi quan-diem ch{ trich dieu 59, khaan
1, dogn b tren ; co quan-diem tdn dong giai-phap clla Highe

(1) Quan-ﬁiem cwa Luat -5 Truéng-Tien—‘Iht. - Nguyén Téng Thi-Ky Quoc-l-bi
Iap-Hien - Hien-Phap chu thich - Saigon 1967, tr. 268.269.
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Phap - Ve sy bo—nhiqm cdc Vien—Trudng bgl -Hoc voi sy
chap-thuan cla Thudng-Nghi-Vien - v3 lgp-lugn nhd aau 3

- Mot Vien—Trudng Vien Egi-Hoc dude bo-nhiam vdi
chap-thuan cua Thﬁdng-Nghi-Vign la nhan-vqt kho ma mol
luc thay doi, cach bai duge du Tong-Thong ¢6 mudn 1ém
chiing nia, Nho a8, ehic-vu Vign—Trudng 8& aude vilng chii.

= Do vay, au tu-tri cun begl-Hoe se co ¢ thanh
hinh. qu-Hoc eo nhieu trienrvong tq-tri neu d;t dudi sy
dieu—khien cue. cae Vien—Tm!o’ng doc-lap. Ma Vien—Tmfong,do
Tong-Thong va Thuang-Nghi-V1qn phoi-hdp ae bo-nhiam, ¢S 1a
mot chuc-vi cé aa uy—the phap-ly mdi doc-lap vdi Uhfnh-
Phu ‘1).

Mot tham-unen khac danh cho Tong-Thong trong
1anh-v§c hanh-chanh 1z quyen giai-nhiem cac vi nhi-huy cd
quan chap-hanh din-phuong (nh p5, T{nh, Thi, xa-Trudng)
va nhan-vien cdec co-guan quyet-ngh; d;a-phUGng {nint Hgi-
vién Hai-ﬂong X&, Nghi-Vién Hoi-Bong 53, Tfnh, Thi) neu
cac vien-chuc nay vi-pham Hien-Phap - Luqt-phap hay chinh~-
séch quoc-gia.

Ba tnidng-hdp hien-d:lnh ke tren {cho phep Tong
Thong giai-nhigm...) aa 1am,quyen-hanh Tong-Thong gla -
uﬁng gt bye va hau nhy trd neén Ong vua toan nﬁng vi cn
tha giai-nhiqm m3t cach ty §_ minh d61 véi bt o ai va bat
ed 1de nso, trong lanh—qu hénh-chénh,

ad af nhu viy 1 vi cdc danh i mé disu 75 Hién-
Phip su dyng od y-nghIa qud mo ho (2).

NgUGi ta khing hiéu thé nho 14 vi phgm Hiéne
Phép. Thong thtdng au vi-pham duqn chis thénh hai logl 3
vi=phgm danpau hay dan-au pham (dalit civil) va vi pham
hinh 811.

(1) Quan<idm cuwa GS Le-PinhChan - +ai-Hoe Lmt-i{hoa Saigon - Hien-Luat
Viet-Nam - Salgon 1971 - treng 38 - 39

(2) Disn 75 Hién-Phap : "NbAn-vién cac ed-quan quyet-nghi va cac vi chi-
huy caé oS quan ch8p hinj die-phidng 86, co'the'bi gidi-nhiem
trong trﬂéng -hép vi pham H4Sh-Phip, 11.1at-phap quoc-giq hay chinh-
sach quoe-gia.
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Dan-sy pham bt nguBn t¥ mdt hanh vi lam 161
phdt sinh thigt hai cho ngudi khde, Vi-pham ninn s 1&
moi toi pham trai vdi luat hinh, Chung ta khong the xep
loai v1»pham Hien-Phap vao hai thd ke tren vl 1y do gian‘
di 1a khong co sy vi-pham Hien—Phap. Tuy nhien, nét thé
khong phai 1a khong co toi phqm chong Hien—Phap. Trong
Bo Hinh Luat Vlat Nam 1972 cung ¢ disu 163 ndi ve tqi
xam phem Hien-Phap, _nhung a8 ehi 1a "$31 pham hinh 1ugt"
chu khong phai 14 cdo "t01 phem Hlen—Phap“. vi khi xSt xl,
cac Tda-fn ch1 quy chidu Bo i Luat da tuyen dn. Do do,
ngudi ta ¢d the nél riing khdng thé ¢4 nhiing vy vi-phan
H:Len-Phap hiew theo ngh{a nhilng sy vi-pham ,thong=thuong .
Tréi lai, chi ¢$ trudng-hgp co-quan Lip-Phep hay Hanh~-Phdp
a1 ngude lal Hian-Phep.

Hien—Phap dung lam khuon vang thude nege cho
nha Lap Phap nol theo khi lam Luqt va Pao Luat 1a khudn
vang thude ngoc cho ecfc hanhevi lap ~quy (actes reglemenp
taires) nhu Sac-Lenh Nghi-binh... cua Hanh-Phap,

Trong cdc trﬂdng-hqp tren, néu co sy vi—p
Hien-Phap thl chl o8 the 18 mot hanh vi bat hdp-h:l.en. T{nh
c¢dch bit hgp hisn chi od the tim thay d cdc Dgo Jugt, ede
S&c-Lgnh, Nghi~binh hay Q,uyet -binh hanh-chanh va ehi od
ﬁoi Cao Phap-Vien ndi ¢é quyen “tuyen phén sy bat hdp hien"
cua chung va chung se trd nén vo hieu-lgo khi bi 764 Cao
Phap-Vien tuyén bo la bat hop hien.

Vi vay, ?ong-Thong 88 oin cu vao déu de tyin
phat bﬁng céch giai nhiem cac ED-Trddng, Thi - Trddng, Tfnh
TrUdng néu gép trﬂdng-hﬂp cde hanh-vi cua ho bi 751 Cao
Phap-Vign tuyen bd la bat hdp hien ? Gid s nén Hoi-Dong
Do-Thanh ra mot quyet-ngh% bi Tbi Cao Phap-Vign tuyen bo
14 bAat hop hien, do do, co the col Hoi Ibng Do-Thanh nh
a8 vi=phgm Hien-Phap nén by Tong-‘l‘hong giai-nhigm, thl xhi
Quoc-H01 bieu»quyat mot an Lugt va cun§ bi Toi Cac Phape
Vien tuyén bd bat hop hidn lai khong theé bi ché~-tai gl
sao ? Ning chung ta quan-nigm the nao duqm mot hinhnthuo
ﬂhe tai nhu the ? B 18 kho ths ¢d mot cﬁn-ban phép-1y
nac cho mqt ché-tal nhu vgy . 1:
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Truo‘n,g-ho'p thy hai cho phép Tong-Thong 60 qu.yen
glal-nhiem cdc nhan-vien nhing cd-quan quyét-nghi hogc cdc
vienpchuc ohi-huy nhing cd—quan chap-hanh d;a-phudng la
trudng-th vi-pham luat-phap quoc-gia. Ay cling 1a mqt
@icu mo ho vi oling cd y-nghla qué rdng rii.

Luat-phap quoc-gia nidu-theo ding nghfa cua no
bao gam mdt Dgo Luat ¢d t{nh-cach hinh sy, dan-su, tai-
chanh, kinh-te VeVasu vay, vi-phan mot Dgo Lugt ¢d tinhe
cach dan ay cung co the bi giai-nhi?m ? Ngay cd a5l vdi
Luat hinh elng the ; nhung tol vi canh nhu dau ze cho cam,
141 xe khong gild bén mit... cung deu 14 nhﬁng vi-pham lust
hinh ca. Khong 1e vi phﬂy chce toi dg cung ddng bi giai-
nhigm sac ? O khi c& nhilng 31 "ninh dang by ta nhu 01
lai xe bat can gay _thntong t{ch hay thist mgng doun dudc
cde Bgo Luat 6~ chﬂc tuyen ed bd qua, khong liet cdc ean
pham vao loal vo tU-cach Ung-cﬁ, khong 18 lai la 1y-do ae
cb thé bi Tbng-Thong giai-nhiem ? :

dng-hdp thi be co thée bi Tbng Thong giai-

nhiqm la vi pham ch{nh-su.ch uoc-gi& Day la mct dieu co
tam mic rong réi va md ho nhat, Hien-Phap va Lugt-Phap dau
580 cung 1a nhung ban vin dinh ro, nhUng chfnhnaach quoc-
gia qua. 1a vo bo’ bén. Chung ta ¢d khong bist bao nh:l.eu 14
chinh~sdch quoc-gia thuqc an moi lanh-vuc kinh-te, tai-
chanh, vﬁn—hoa, xa-hni v.v... Moi chfnh-sach deu ddde hoach
dinh dgi-cdong, khong ¢d hodec {t khi od nhﬁng ban vin quy
dinh r6 phm-vi ap-d}ng chfnh-sdch 4. Nhu véy, lim sao od
tha xac-dlnh duge the néo 13 mdt hinh-ddng vi pham chfnh-
saeh quoc—gia 7

Ngoai nhﬂng tham-quyen trén day, Tong-Thong con
co quyen 1%p-quw tong quat - song song vol _duyen 1qp quy
cua Thu-Tudng trong 1anh-vgc adi noi, nhat 14 ve pham-
vi hanh-chanh,

Quyen lip-quy la quyen cua nha chdc-trach hanh-
chanh ban hanh nhﬂng bien-phap ] tam mic tong-qunt va vo
ca=t{nh (1), Cac bign-phap ad 1a edc quy-tde hanh-chdnh,

(1) Ds Iaubadére., Traitd élémentaire de droit administratif, 1967, p, 6&4.
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Tuy khong dIJdc Hien—Phap 196? minh thi de cegp dén quyan
1§p quy cua cdc nha chic-tréch thuoc HEnh—Phap, nhing theo
tap-tyc, Hanh-Phédp (Téng-Thong) ¢ quyen as,

Quyen lap-quy £ong quat cua Tong-Thong 1a nhﬂng
quy phap (reglements) tSng quat do Tong-Thong ban hanh, v
tren phudng-dien hinh-thﬂc, chi 12 mot hanhyvi hanh-chanh
(acte administratif) vl ad khong phai la hanh-vi 18p phap
(acte legislatif] do Quoc-Hbi bieu—quyet - va dugde Tong-
Thong ban hanh nhung ve phudng-dien vat chat, nni-dung quy
phép mang t{nh-chdt vé hifu-lyc nht mgt Dgo~Lugt vi age-timh
tong quat cing duge tim thiy ¢ cdc Dao Luat.

Tong-Thong 1a vi lanh~dao toi cao nén hanh-chanh
quoc-gia nhung sy disu—khien truc-tiep lai giso cho Thi=
Tudng Cho nén, Thu-Tudng, cdo vien-chUc hanh-chanh ddQc
i dgng mot loal quyen 1ap quy e t{nh-c£ch hgn hep va
chuyen—blgt thi hanh luqt-phap, chinh-sdeh quooc-gla va dieu
hanh ¢¢ caut hanh-chanh,

R Thu-Tu§ng eo quyen ban bd cdc Séc-Lenh, Ngh%-
D%nh l%en-qu%n dgn cac ad hang danh rieng cho Hanh-Phap.
Noil Kkhac, Thu-TUGng ed the su dung quyen lap quy biet-lgp,
cguh bop v3i quyen lap quy caa Tong-Thong *i trong guan-
Eiem hien tal thi Hanh-Phap khong con ch{ 1a cd-quan thi
hanh 1u§t-phap (hieu mot cdch han hep cta danh-td) m& cdn
12 co=quan hanh dong, cd-quan thong-tri (pouvoir du
gouvernament) ma “thong-tri lam Luft" (1). Hom nﬂa, khi ad
ban cap cho tham—quyen thi phﬂi giao phd ¢ho mot 80 phuong
tien @5 hanh sd tham quyen ayt Phudng-tien nay ast vdi
quyan hanh-phap 1a quyen 1ap guy tong quat va thu-uy.

Cung nind Tong-Thnng, Thu—Tddng ed quyan lap quy
phu thuoc as thi hanh cac bao Luqt. Quyen 1§p quy phu thuoc
(2) nhdm chi-tidt-hda ede Dao Lugt trong viegc thi hénh,
Thong thyomg, trong qu Ludt cd ghi van-thic : "Mot Sﬁc-Lgﬁh
aé quy dinh the-thic thi hanh Luat nay" va a4 1a phﬂdng-
thﬁc nd dudng cho vige s¥ dyng quysn 1dp quy thy-uy oda
Tbng-Thong.

(1) “Thong-tri 12 1&m Luat" : Gouverner, c'est 1égiférer. .., B rdeau.,
Traite de Science politique, quyen &, trang 341.

-’
(2) Quyen lgp quy php thupc con ged 13 quyen 1§p quy thg qy.
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Noi tom lai, quyen 1ap quy cus Tong—Thong e the
dUUc su dung voi t{nh-cach la nhdng hanh-vi biet 1ap khong
can dan chisu mot Dao Luat nao, nhat 1a trong phgm-vi canh-
sat hanh—chanh va noi bo cong, 8d v dieu-kien 1& eac quy-
tdc nay khong tao them nghfa-vu cho nguot dan. Dong thoi,
quyan lap- quy cla Tong-Théng cg the duge su dung nhy nhing
hanh-vi hien dinh o hey co the xom nhy nhung hanh-vi tho
nhigm phat xuat tU ceac Dao Luqt do y~ ~dinh cua nhad lam Lugt
de an-dinh thé-tmic thi hanh cde bao Luqt.

Ve phddng—dien tai-chanh ngan—sach Tong Thong
Vi@t—Nam Cong—Hba 1la chfnh-chuan-chi _béc cao nhat cla ngén
sach auoc-gia. Vdi tham—quyen ney, Tong-Thong uy-nhiem cho
cac Tong-Trudng 1am chusa —chi—vien the- uy cua ngan-sach
moi Bo Nhu vay, moi Bo/la chu-ch1-vien tho 0y coa Bo minh.

Syf éw-nhiem cua Tong-Thong co t{nh-cach rong ral. Cac Bo-
Trdong dudng nhién dude thg-uy trong suot nhiem vn sy uy-
nhiem cing khong han che ve ngach 80 eae viqc chuan chi,

dau 1dn hay nhd.

Ngoai tham—%uy;n cua chanh chugn-chi cac nhat
Ngan—Sach Quoc-Gia, Tong- Thong GUdc quyen su-dung mot ngan
kho&n déc-biet danh cho Tong—Thong-Phu. Dd 1m khoan mgt -
phf (1) ma sq xai mat—phf nay, Tong-Thong khong con phai
chung minh vol ai, no hoén-toan tuy thuoc tu-cach va luong-
tam cua Tong Thong.

Loai mat-ph{ nay khong co aoi-tiuong o rung néo,
NS thuoc ve mot ngan quy bf m@t danh cho Tgng-Thong va
hang nam Quoc Hoi biéu quyet Ve quy ac. 8y quan-tri quy
mgt ho&n-todn khée thddng nghfa 1a viqc sv dyng ede quy
dsn khong dudc ghi vao mot 80 ké-toAn nao va khong as 1gi
vet tich gl ve sy ad dung gquy den.

Thong thudng Tbng-Thong dun§ quy mat de mua sy
ung ho ola ngoai quoc hodc mot phan de tai- trd cdc hoat-
dong tlnh—bao, gian—diqp. th quy den, thnh-Phu 6 the
anh—huang vao sinh-hoat chinh-tri cac nuce ngoai, mus duge
ol ung ho cua chinh Rhach ngoal quoc hay nha bao tmi danh.

(1) Quy m%t hay quy dac-bidt : Fonds secrets ou Fonds speciaux,
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Trong dia-hat noi—bo, sy dun% quy den" gﬁp nhUng
ch{ trich. Néu mot vai bach phan nao cua quy den dung ae
GUu—trd nhﬁng canh dau kho &m tham khong ai biet tdi thoi
aé chi 1a nhing biqt -1a cye ky nhd be. Phan 1on quy den,
Chfnh-Phu dem dung de ung-ho chlnh-sach cua minh. Ngudi ta
con phﬂl ghi them rang, mot vai cd—quan canh-sat hay cong-
an s dung nhﬂng quy den chfnh hiqu va tiep té cho cdc quf
ndy la nhung tai-nguyen wa bf mat, vﬁa bat chanh., Nhing
tai-nguyen nay tang cddng quy den ca Chinh~Phd,

Quy den thuong dude cit xen b Quoc-Hoi, nhung
du vgy, 86 ngan- ~khoan danh cho quy nay thudhg van con 1a
con 8& kha cao (1).

Sau het, ve mEt tal-chanh, ngan-sach, Tong-Thong
Vigt-Nam Cong-Hoa o mot tham-quyen hét sde aquan-trong, 6 E>'S
18 quyen de nghi, thu xudng 08 HganFSach Quoc-Giu. Nguoi
ta goi 1a sang quyen ve ngan-sach cua Tong-Thong.

L) df viec sogn thao ngan-sach 1a viec cua Chinh-
PhG va ebf 8 co‘-—quan Hanh Phap mnd ¢o aang quyen nay vi
nhing 1y-do chfnh-tri va ky- thuat dau 3

% Bt o dy thao ngan-sach nao cung phai can ed vio
sy bigt ro nhUng nhu-cau cdc edng sd, vi nhung viec chi
ieu edng deu nham thos mén nhﬁng nhu-cau dé. L& ¢ nhisn
1a Hanh-Phap biet 3 hon 12 Qnoc-Hoi vl Chinh-Phi tryc-
tiep dieu-khien cae co-guan do,

B Th& chi ngan-sdch co mot y-nghIa chfnhptri. Ngan
sach dien ta bﬁng nhiing con so, béng mot thd sinhrngﬁ tai-
hanh, mdt chudng-trinh sia Chinh~Pha, Ngdd‘i ta khéng tho
xet ngan-aach thao mot phUUng—tisn co-lap, ngudi ta chi ¢
the ay dnan va tfnh nhiing con_ 83 chi va thu, khi nao nguii
ta d& bidt rd 18 Chinh-Phu muon lam gl ? thye-hidn gl ?

Nghia 1& biet rd chinh-sach ota Chinh-Phu,

(v ¢ My, cd’ quan Trung-U‘I::ng Tinh-Bac (Centrol Intelligance Agency) digde
quyén si’dung &Gt quy den 13 1 ty My-kim {ndm 1970).

_  Tat Phap, ngach so quy den td D8 Tu sang -Be Nga Cong-Hoa -4 tang

td 3,2 ty 1én 5 ty phat-ling co (tai-lieu td Institutions Finmancisres,
in 13n thd'ba, trang 216).

Tai VNCH, mat phi danh cho Tong-Thong Phu 13 400 trieu rieng
cho nam 1971,
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¥ Hon nﬁa, n§an-aach 18 mot tai—lieu tien hau duy
nhat, mach lac, ¢S dau ¢d duoi trong do cac khoan chi 1a
mgc-dfch phai thuc~hign, va cac khoan thu 13 phudng-tien
de thgc—hlen muc-dfch - L& e nhién, sy xep aat, 1ien-lac
va phol~hgp cac khoan chi va thu, chi Ghinh-Phu mdi ed the
18m duge, vl Chfnh-Phu wia phni thu vua phai chi =

Tal Viqt =Nam Gong—Hba, Tong Nha Ngan-Sach ve
Ngoai-ViQn (trﬁc thuoc Phu Tong-Thong) phu-trach viqc cdu
x6t ngan-sach cac Bo, Phi. Sau do, moi dg—an kinh-phf 86
de len Tong—Thong xat lai ky-lddng Sau as, Tong—Thong 1gi
chuyén khdi du-an kinh-phf nay ve Tbng Nha Ngén-Sdch va
Ngoai-V1en de phan chia khoi ad ra tung myc.

Vao khoang thang 9 hay tre l4m 1a thang 10, du-an

an-sach cua ChInh-Phn phai GUGc dg trinh trudc QuOc-H?i
de thao—luan va bieu-quyet Quoc-Hbi co quyen de nghi sua
dni lai mot heay nhieu kinh-phf du-tru trong du-an ngén-
sach, Sy de nghi sia doi nay, dudb goi 14 tu chinh &n,
(amendement), phai dude Quoc-Hoi chap—thugn thl mdi cb
gia-tr; Tuy nhien trong thuc-te, du-an ngan—sach, do
c'h{nh-rhu soan thaa, rit {t khi bi Quoc-Hoi dao 1on lai,
vi dq-an ngan-sach lienphg mat thiet den tinh-tran§ kinhe
t8 tro nuac, oho nen Quoc-Hbl khong con toan quyen sua
rhﬁa, dao 1on mot du-an céin c& vao sy that v& do nhilng
shuyen-gia phac-hoa ra,

Trong trudng-hdp Quoc-Hbi chua bieu-quyet xong
du-an ngan-sach trude ngay 31 thang 121 Tbng—Thong dude
quyen ky Sfc-Ludt cho thi hénh tung phan ngan-sach tuang-
duong vol 1/12 ngan-saoh thudo tai-khéa trﬂdc, cho den khi

-Nghi-Vien chung quyet xnng dq—an ngan-aaoh. Nint vay, neu.
co ag chqm tre vuot mot thang, !bng-Thong phai ky mpt Séc-
Luqt thuf hai va ¢ nhu the, ocho t&i khi ngan-sach dUdc
chung quyet.
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MUG 2 - TRONG TRUONG-HOP BAT THUONG .

Trong trudng-hdp bat thudng cta quoc-gia, uysn
han Tong-Thong duge tEng cudng trong lanhyvuc a61 ndi cung
nhit v8 ngogl-gieo dé kip thit thfoh-ing vél tinh-the thye-
t6 ma quou-gia gip phai.

Van-de nhﬂng quyen-han bat thUdng cua Tong-Thong
chi 1a ket tinh cla sy dung_ hoa glia cac nguyen-tac ty-do
dan-chu vdi nhiing 401 hoi cta thoi the cua tinh-trang dgo-
blqt gay nen. Nhﬂng hlem hoa de dea nen an-ninh va sy song
con cua dat mide bao glo‘ cung a1 h.oi. sy tap trung quyen-
hanh de cdu nguy dadt mtde. Do do, Hanh-phap - nhnt 48 thaz -
1a mot cd-quan thi hanh luat-phap, mét cd-quan cai-tr; va

ot cd-quan hanh—dong & mgi thoi ky th;nh suy cua qunc-
gia « nén duge vinh dy nhan lénh sud mang cao od nay.

va phudng—dien noi trii % -Thong Viet-Nam Gongr
Hoa Qe ban cap mot so tham-qu:g'en hien—tﬁ‘nh as adi pho "vdt
tinh-trgng khan-cap oua quoc-gla. pé 1a quyen ky Sﬁc-Luat
tuyen bo tinhrtrang gidi nghiam, bao-dong hay khan trﬂdng
va quyen 1uu—nhiem mot so cd—quan dan cu, bo—nhiem.mqt 96
M{nh-Trudng - véi sy ohfip-nhdn cda 2/3 téng s3 Dén-Baeu va
Nghi-8I - trong tinh-trang chlen—tranh, khdng the td-chic
tau ot cige (Qisu 6l va 65 HiSn-Phdp).

Hieinhap 1967 khong dinh-nghia rd rét the nao
la tinh-trang khan—trddng, gidl nghiem, tinh-trang bao
dong nén dou gol chung la nhilng tlnh-trang dgc-hiet (Les
(ipconstanses exceptionnellss),

Theo Gifo-Su Lé-Dinh-Chan 1) thi tinh-trang bao
dong (Mise en Garde) 14 tlnh-trang gan giong tinhrtrang
gidl nghlem va chi duqc tuyen bg khi ¢d de doa ngoai xam
hay noi loqn. Trong trddhg-h@p nay, Hanh-Phap 88 sﬁ dung
nhﬁng d;c—quyen co the xam-pham den tu-do ca -nhén va Toa-
in Quan-Su dugc not rong tham quyen xet x] thay cho TSa-4n

an-su.

Tlnh-trang khan—trudng {Etat d'Urgence), 1a mgt
dinh—che dit ra sau nay tal Phap nhan va bien-dqng 3 Algerle,
ﬂo the 1am tam ngung sy thi hanh phap-luat nhing tinh-trgng
nay khong dUdng nhi an chuyen quyen dan—su sang quan-sq.

[V ¥ -Cl'.an ~ Luat Hien—Phap vd cac @inh ché"chmh-tri - {3aigen
1973 - quyén 2, trang 165-167)s - -
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Tinh -trang gioi nghiam (ﬁtat de Siage) 18 mgt
tinh-trang, néu duge ban bd, s8 gdy ra mdt 36 hgu qua
phap-ly nghiem-trong 3 mot mit ¢é the giam thieu th&m

uyen ty=do ca-nhan va mﬁt khac, nha cam quyen quanrsg c6
tha thay the nha cam quyen dén sy trong cac van de 1ienp

quan dén canh-aat, hinn su. Trong trudng-hdp nay nguyen-

tde trong-phap van dude ton trong.

Theo Ong Tran-Thuc-Linh, trudng-hdp dgc-bigt
con dudc dong nghia voi “tinhrtrgng khan—cap" va bao gom
tyong cée trddng-hdp chidn-tranh voi nudc ngoai s trudng
hop_ ngi ioen, trudng-hdp oong~chdo tong ainh cong va
truong-hep khong tmeu-tap duge Qude - Hoi {1).

Giao-Su Nguysnn?éanong cho rﬁns tlnhptrgng Khan
truong va tinh—trang gidi nghiém khnng maz khdc bigt sau
X8, ma chi 1a hai dinh—che ngoai 19 cua nen phap-tri do
t{nh-cdch 01 canrthiet trén thuc-te. Néi khdc di, tinh-
trang gidi nghiem va tinh-trang Khén- ~truong dude thita nhan
. trong nen phap-tri thl do 1i mot thoai bo cua 1ugt-1q cta
co-quan 1ap-phnp VB dong thoi, hqp-ghap-hOa trudc nhing
hanh vi "bat hdp-phap cua chfnh-quyan“. Tuy nhisn, tinhe
4-r-.emg gidi nghiem 18 mot dinh-cna ¢S the xem 1a giai-ph&p

{ch-cuc hon tigﬁ;trang khan trﬂdng, vi trong tinhptrqng
ay, quyen tri-an/cho nha cam quyen quan—au. Tlnhptrqng
khan truong chl 13 gidi phdp _trung-glan giﬁa mgt tinh-the
blnhrthudng va tinh-trang gidi nghidm, mdt giai—phap on
hoe nhﬁm tﬁxg cudng ﬁhﬂﬂﬂg#ﬁﬁﬁu phudng-tien phap-ly cla
nhan—vien v& co-quan hanh-chdnh aé aoi pho v3i nguy cd
eAp-bach (2).

Tuy khong d;nh—nghia danhw 5, nhung dieu el Hi&n-
Phap dA dude cée Sﬁc-Lugt sb 017-TT/SLu ngay 25-11=1972,
séc-Lugt so UIB-TT/SLu ngay 25-11-1972 va trong Sﬁc-Luat
019-TT/SLu ngay 25-11-1972, bo-tuc mot cach day du. Cde
s§c-Lu§t k6 trén dd dude Tong-Thong Nguyen-V&n-Thieu ban
nanh trong thoi glan duge Quoc-HQi 3y quyen (Luat 5/72)

(1) Tinh-trang khian-cip va vai trd Quoc-[-bi : Nguyet-3a ~Hud, tha
12/1961 trang 3-5. guyet-San Que-Hudng thang

(2) Nguyén~Vin-Bong - Lut Hién-Phdp vi Chinh-Tri-Hoc - Saigon 1970 -
trang 362-367.
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theo asd, ¢é "tinh—trgng bao dqng" mol khi xay re nguy co
tram tr ng ho#c dei bisn cong cang. Nhing nha chﬁc-trach
cd the ap-dung nhﬁng bien-phap duge dy-lieu nhu @

% Thiet-lap mqt ha-thong phong thu thu dong chang
han té-chic canh phdng, dao him tri an, ctu IO VoVaees

n Tﬁng cﬂdng-he thong phong-ve dan—su dén mio t41
da a8 bao ve sinh mgng va tai-san eta dén chung.

% Huy-dong nhan-luc va trung dung tai-nguyen trong
nude tuy theo nhu-cau.

t An-ainn nhiing khu~vo duge bao-v? hay nhiing khue
vys an=ninh trong do ay tu-trd cda dan chung dude quy
dinh chit che,

X Klempsnat, han chd sy ldu=-théng va di—chuyan
theo nhu-cau an=ninh,

A Kiem—soat ay ton tril, chuyen ch&, phﬁn—phSi thyte-
pham va ecdc nhu yeu pham.

% Cam moi cuge dinh cong, gigi cd du d& qua thy
tye trqng tai va mic “dau chi co myc -d{ch de hp-trq cho =y
giai-quyet mot vy phan-tranh w8 ngha nghisp.

2 Cam mok cuoc visu tinh ho#e tu hop ed phitong
hgi cho an-ninh quoc-gia hay trat-tq cong cang.

% Cim pho-~ bien, tang u-a, 1tu-hanh nhﬁng an loat:
pham, tai—ligu, ban tin, truyen ddn, tranh anh %8t cd hai
dén ane-ninh quoc-gia.

% Cim moi oude bii thi, bdi khéa,

Nhi vayL “tinh-trgng bdo-dong" dd duge xdcedinh
rd rang - Riang ve danh-tu “Tlnh-trqng khan-trﬂdng“ ing
duge Sﬁc-Lugt s6 018-TT/SLu dinhenghla nht gau 3

"'rinh-trang khan-tr\ro‘ng duge tuyén bo tren mdt
phan hay toan thé 1anh-tho quoo-gia mni khi co nguy co
thiSt-baah vi trat-tu eong cdng aﬁb bi xao-tron tram
trong hogc | moi khi xay ra nhitng blén-cd ed t{nhpcuch thisn
tal cdng ofng". (aiéu 1 - Sde-Lujt 018-TT/SLu ngay 25
thdng 11 ném 1972).



Trong mqt thoi gien tuyen-bo tinh-trgng Khan-
trudng, Chinh=Phi od quyen quy-dinh va dp-dung nhing
bignrphap )

% Zn-adinh giy g1d1 nghiém.

x An-dinh nhﬁng khu=vye dugc bao-v3 hay nhiing khu-
vye an-ninh trong ad 8y luu-trd cua dén chung duge quy-
d;nh chit che,

& Kiém-sodt, han ché ay Ivdu-thong va di-chuyen theo
nhu=cau an~ninh,

bt Kiem-soat sy ton—tru, chuyen chd, phan-phoi thye
pham, nhu-yeu-pham.

& Xét cac tu gla bat luén ng&y dém.

% Chi-dinn cu-tru, giam giﬁ hay bigt trd nhﬁng
ngudi bl coi nhu nguy hlam cho quoc—phong, an=-ninh quoc-
gia hay trat-tu cong cong.

% Cam mei cude_ dinh edng, glal cd. di2 d& que tha
tgc trgng tai va mic dau chi c5 mgc-dfch de ho-trd cho sy
giai-quyet mot vu phin tranh vé nghe nghiap.

% Cam mol cuoc bai thi, bai Kkhoa,
2 Cém moi cunc bisu tinh hoac tu hop co phuong hai
- ¢cho agn~ninh quoc—gia hey trat-tg cong cong.

& Cam pho-bien, tang trﬂ luu hanh nhﬁng an-loat
pham, tai-lieu, ban tin, truyan don, tranh anh xzet cd hal
dan an~ninh quoc-gia.

% Thi hdl gidy phep mang va s dung cde vil knf,
d:g.n thige ,

2 Huy-dong nhan-lUc va trung ding tai-nguyan trong
mide tity theo nhu-cau quic-gia,

n Tﬁng cuong he-thong phong-ve dan 8y dén mic 41
da de bao-v§ sinh mgng va tal-sdn dan ching.

% Ban ba tinh-trgng thidt guan-ludt tiy theo tinhp
hinh an-ninh cta moti dia-phuong,
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Sau hét, tinh-trqng gidi nghl 8m dugc quy dinh
bol Sde~Lugt 019-TT/SLu ngay 25thang 11 nim 1972 theo’ as
thi tlnhntr%ng gidi nghiam dUdc tuwen bo tren mot phan
hay toan the qudc-gia ﬁhi od nguy co hidn nhien va tram
trong- cho nen an=ninh quoc-giao

Trong tlnh-trang gidi nghiem, quyen hanh cua
nha chdc*trach dan sy, de vao=va trat tu cong cong va an=
ninh quoo—gia, 66 - the dUdc chuyen gang cho nha chﬁc-trach
quanusu do quydt- 1nh cua Tong-Thong. Trong suot Ehdi glan
tuyen bo tinhptrgng gidi nghiam, chinh-Phu ¢6 quyen quy
dinh va ap-dung nhing bian-phap sau day @

g4 ﬂnpdinh gio gidi nghlam.

% An-dinh’ nhﬂng khu-vgo duqc bao-vg hay nhilng khus
vdc an-ninh trong do sy luuntru cla dén chung dﬂgc quy
dinh chﬁt cheo . :

o Kiempsoat chqt che sg luu-thong va di-chuyen
theo nhu-cau an=ninh,

s Kiem-soat sy ton trﬁ. chuyen chd, phan-phdi
thQG-pham Y& nhu—yeu pham '

X X6t cdc tu gla bat ludn ngdy dém.
7 chi-dinh cd. tru, giam gidl hoge. bigt ted nhiing

nguoi b; col nhu nguy hiem cho quoc-phong, an-ninh quoc-gba
hay trat-tg cong cong.

% Céam. moi ‘cude, dinh cong, giai cong du d& qua thi
tgc trOngptai va mic dau chf no muo-d{oh de ho-trq cho ay
giai-quyet mqt Vg phan tranh ve nghe nghiep._

4 Ga.m-moi. cuoc-bai thi, bai khoa.

% Cém moi cuoc visu tinh hoic ty hnp ] phudng
hai cho an-ninh quoc-gia hay trat-tq cong cong.

% Cim pho—bien, tang trﬁ, 1luu hanh nhﬂng an loat

pham, taiﬂliqu, ban tin, truyen don, tranh anh xét ¢d hgl
che an=ninh quoc-gia.

. % Thu hoi giay phép mang va s& dung cde vu-kh{ va
d'.a?ﬂ dﬂqc.
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b Huy-dong nhan-ldc va trung dung tai-nghyen trong
nude tiy theo nhu-cau quoc—gia.

n Tang cudng he-thong phong—ve dan su dén mfc ©81
da de bao—ve sinh mang va tai-san cua dan chung

X Ban bo tinh—trang thidt quan—lugt tuy theo tinh
hinh aneninh cda moi dia-phuong,.

Rieng ve tinh-trﬁng chlen-tranh, phai do Quoc-HQ1
quyet—dinh bing mot Dgo~-Luat chidu as nghi cta Tong-Thong.

Vo quyen b= nhlem.mqt sd T{nh-TrUdng trong
trudng hqp dac-biet khong thé to-chﬂc cac cuoc tuyen cu,
dieu 65 Hien-Phap xhong, cho phep Tong-Thong IUu-nhiem mot
s6 Tinthrudng. Su viee nay ad khlen.mot ao 1uqt-gla thac
mée ring tai sac 1ai oham aft nhiqm ky ot cac T nh-Trudng
dan cu, chl vl khong bau duge TznhpTTUdng mdi, trong khi
do lad luuPnhiqm mdt sd co-quan dén ou khde ? Tai sao
Ton%-Thong lai khong dudc quyen IUu—nhiem mqt 80 Tinhp
Triong, nhu da dudc quyen.luu-nhlem cac nhan—vien cua cde
cO=quan quyet-nghi dia-phtong, trong trﬂong—hqp dac-biqt 7

Ngoai ra, trong trudng-hdp batuthudng cua quoc-
ﬂia, nld khi ed chien-tranh, ngi loqn, khung-hoang kinhe-
ue, tai-chanh Qnoc-Hoi ed the bieu—quyat mot Bao~Luqt
uy cho Tong—Thong, trong mot thol glen, quyen quget- nh,
ban hanh bzmg sﬁc-Luat trong 1anh-vuc kinh-te, tai-chanh
va an-ninh quOG-phong de ast pho vdl nhung khé khﬁn lien-
he dan moi bang-giac quoc ngogi, nhung trd ngai ve ngan—
sach, quan—au. Tuy nhien, quanudlem uy quyen cho Tbng-
Thong bi Quoc-Hbi Lap-H;en 1967 bac bo nén khong dugc ghi
vao Hian-Phap. Do do, lechi Bgo~Lugt 36 005/72 ug quyen cho
Tong-Thong VNCH toan quyen trang 6 thang ve cdo van-de
lienrhq dén an-ninh quoc-phong, kinh-te, tal-chdnh ra adt,
ed lgp-ludn cho ring d3 ¢S sy vi hién.

Tuy nhien, trong trﬂdng-hdp khan—trudng cua quoc—
gia, nguoi ta phai 1lya chon g1Ua hai giai—phap 14 hy sinh
quOG-gia hay hw sinh Hian-Phap. Theo le phai ch thol gqube
gla va Hien-Phap phai dudc bao-ve cung nhy phai bao-vq ca
doi song v& chan tay. Nling aoi khi, can chit chéan tay, as
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cUu mot mgng song. Chiia bao gld ngﬂdi ta hy sinh,mnt mang
adng, dé cdu mt ban chan hay mQt canh tay.

Nhu vay, viec ban c&p cho Tong—Thong nhﬂng quyen
hgn bat thudng 1a dieu can-th;et va hqp-ly, va 1la 1ly- lugn
hung hon danh a6 nhﬂng quan-~diem cho rang trao dﬁc quyen
cho Tong-Thong 14 ai ngugc lgi Hien—Ph&p, va khuyen khich
tai 1ap che-d:o chuyen-quyen doc doan. BOi 13 che-dq doc-
tai khong hﬁn 1la hau qua tat nhien cua viqc Tong-Thong
hanh x1 quyen han bat thUGng. Che-do doc tai cung khong

1a mot sy xau Xa he tdm. Trai 1ai, doc-tai cung nhieu
khi 8 ra can—thiet de cuu van tlnh thé 1lam nguy cua quOc
gla, Nou dge=tii ma giﬁ duge sy song eon cho dat nﬁdb oon
hon 1a tq—do trong hon loan, a6 roi ai dan cho mat nude
hay roi vao vong xidng xfch nd-1g,

Du sao, doc-tal cung chf 13 giai—phap tam bq i
trong da tien-hoa cua dan—chu, knhdng the vl 1y do gi as
nuoi duahg dge~tal - Mot che-do dgc-tai thuong lam cho
quoc-gia diing lagi tren con dudng tien—bo.

X
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Chismg 11
THANLGUYEN TONG THEMG VIET NAM.CONG HOA
TRONGLANHVUC LAP PLAP

L

) & xudng trong thoi ky quén chd chuydnechd
boi ede hoe-thuydt Locke va Montesquieu, nguyenstéc phin
quysn A duge cu§c cach-mgng Phép duta 132 h&ngﬁnh
nguyen~tic cin-ban trong vige to-chie ché~dd dAn-chii

Nguyén-tﬁc phﬁn-qugsn bac him T§t sg phan chio
nhigm=vu gifla ede co quan. Mol co-quan cua gquoc-gla thi
hanh w8t nhigm-vy, mt quysn han va chi od nhigm-vy vh
quyen-han dé m&*thﬁi. Phan chin Ehiém—v?, an dinh rd rang
quyen-han eua mol eo-=quan nhmf the cung chife du, Mol co quan

T o -~ T. - - ~ ~ - -
cua quoc:giﬂ con rhal hoan-toan dgoc-lap. Cd=-quen nay khong
ths ndo anh=-huong dén cd-guan kia,

MOt sy phan quysn cing rén vh tuydt adi nhu vay
48 trd ndn 10i thoi. Thdt vay, sy phdn guyen khing ddp=ing
vSi nhiing nhuecau cda chinh-quyen hién dai. Co=guan lgp-
phip khéng phai chl ¢8 nhigm=vy 1lam Luft mé ¢dn tham dy
vao nhidm-vy hinhephdp trong 1inh~vyc ngln-sdch va ngoai
giao. Hon nid, trong bat ed chfnh-tha nao, ¢d-quan lap=
phip cling od nhidm-vy kidm-sods hanh-phip, Co=quan Honhe
Phip khdng phai chi b1dt thi hinh luat 1& mi oon gdp phan
véo cong cu§c 18p-phip vl ay ?th:hién mét cEUdng-ErinE,
mqt'chfnhpsach bac giv oling ddi hol sy cai-cdch lugt-1ge
Trude tlnh-trgng néz, sy phan-quysn khéng cdn phu-hgp vdi
su tién-trien cua nen dan-chu va nﬁubi ta ph&i thia nhén
tinhecdch ofn-thist cda sy hop-quyen.

Theo truygn-thghg din=-chay, nhiém-vg 14p-phdp
dugE giac phd cho QuSc-Hﬁi, Edbquan dqi-dién'cho chi -
quyen nhén~dan., Nhing ngay ca nhﬁng nguy chu=-tmiong hoge
thuyét phan-quyen clng thia nhan m%t 8y tham gia nao ad
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cla hﬂnhrph&p v&ao lanh-vuc 1ap-phap. Trong che-ao phan-
quyen CUng rin ~ nhu c:he-do Tong-Thong Hoa-Ky - h@ thong
kismesoat va quan-binh (checks and balances) khgng hoanp
toan 4t Tong-Thong ra ngoai nhigm-vu lap-phap - Che-do
Nghi-Vien - che-do phan—quyen mem deo thudng tomchiic mgt
sy hgjp—tao chit che glia clc quyen hanh.

Sy thﬂm-gia cua Tnng-Thong VAo nhiqm-vg 1ap—
phap duge nhan thay ve hai phudng-diqn ; mgt mﬁt, Tong—
Thong tham-gla cong—tac lam Luat V& m&t khac, chinh Tong-
Thong hanh = quyen 1ap-phap.

Tifr 1 - U THaM.0IA cBa Téng-THONG V2O
NHIfM-VU LAP-PHAP.

Trong edng-tdc 1%p-ghap, ay tham-gia cua hanhn
phép thay doi tiy chfnh thé moi nudc. Tgi Vigt-Nam Cong-
Hoa, Tang-Thong tham-gla V&ao lanhpvgc lap—phap bang cach
hanh xt ba tham-quyen nién dinh do 1a quyen as nghi dy
thao Luat, quyen thong-diep va quyen yeu cau Quoc-Hbi
phuc nghi ay 1uat.

MUG 1 - SANG QUYEN Lir-pHAP cia T8Na-THONG,

Ngay nay, tgi nhung quoc—gia ma Hien-Phap khong
cong-nhan cho Tong-Thong sang quyen 1ap-phap, trong thqo
te Tong-Thong cung ¢é quyen nay. Sd df nhu vay vl ohi ¢d
hanh-phap ndl bist ro nhﬁng nhu—cau cda quoc gia. Hon
nita, cac Pgo Ludt ngay cang co t{nh-cdeh chuysn-mén, do d4d,
vugh qua kha-néng cac Dan—Biau, Nghi-s8l. Theo B. Mirkine
Quatzavitah, muon soan thao mqt ban tuyen-ngon nhan-quyan,
ngudi ta khong chn nhd den cac chuyen—vien, nhing muon

sogn thao mgt Dgo LuAt ve chs-do bao-hiam hoao ngay oa mQt
Bg Luat di duang v.v... ngudi ta phai nhd den kidn-tinfo ky
thuat’ma chf ¢é hanh-phdp mH o¢d thé cung Ung (). BL the.

(1) B. Mirkine Guetzévitch - les nouvelles tendances du Droit constitue
tionnel, Paris 1931, . 199.
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trong hau hét cdo qugc-gia, ngcnﬂai chi bigu-quyﬁt cdc
dy~ludt do HAnh-phap l&m ra.

Tai Anh, 90% cdc bgo Lujt la do sang-kien cua
ohfnh-Phi, ¢ Phép, audi hds D6 IV C3ng-Hoa trong nhigm
ky 1ap-phap dau tien, co tat cé 379 du-an Luat va 933 ay
thao Lu&t (1) duge chap thuan ; trong nhiem ky thit hai,
ed 242 du-an va 692 dy thao. Nam 195?, trong ad 198 Dgo
Luat dUdc bleu-quyet, c6 127 bao Luat xudt phat tu Hanh
Pha.p ( 2}. s

Tal Viet Nam Cong—Hba, trong thoi glan tu 1-1—
1957 @dn 31-12-1$59, Quoc-H01 da chap thuan 57 au thio va
2 dﬁ-an Lu&t (3).

Tgl Hoa Ky, méc dau khong dude Hien—Phap cong—
nhan Seng quyan lap-phap (intiative des lois), ngoai tru
trong 1anhFVUc ngan sach, nhung as gt qua trd 1Uc nay,
TonguThnng nhd cac nhan-vat Quoc-HQi thuoc dang cua mlnh
dq nap du Luat do Hanh Phap soan thao. Do as, Tong-Thong
12 dong-luc cua Quoc -Hoi va phan 1dn cec ay Lua.t dsu co
nguon goc & Tong-Thong Phu (L) .

Tai Phap, Tong—Thong oung khong co sang quyen
lgp-phap vl sdng quyen thuge Quoc-Hoi va Thu-Tudng.
nhien, dia vi - théng cua Tong-Thong asi vdi chfnh=Phu
da cho phep Tong Thong quyet-dlnh sang quyen lap-phap.

Nini vay, ve diem nay, Tong-Thong Viet—Nam Gong-
Hoa dUdc uwu dadi hon Tong—Thong Hba -Ky va Phap Quoc va vdi
sang quyen lap-phap trong tay, Tong-T%ong Viet-Nam Gong-
Hoa ob thé de nghi ba loai dy Luat |

2 Tat ca cnc dy luat thUGng H

ﬁ D luqt ngan-sach (Theo Hien-Phap 1967, chi od
Tong-Thong mdi cd quyen de nghi &J~dn ngfn-sach) ;

% DY Ludt tu chinh Hién-Phdp (3).

(1) Danh td "Dy-2h Luat" va "Dy thao Luat“ dike gol chung 13 "Dy- Ludt", Tuy nhién
ngu@i ta thﬁdng duhg danh td "Ihj- tha'c- Lubt" dé chi’ nhing ay-ludt do HP vé -
trinh 1én QH v3 danh td "Di-an- Luat" 48’ chi’ nhung dd-luat do B hay Nghi-si
88 nap cho Quoc-Hoi.

(2) Piérre Avril - Le Regime pclitj.que de la V& Republique Paris 1964, p. 20.

(3) Tai*lleu cua VP/QH, vién din boi Bui-Van—Que Phin tich vd phd binh quyén-
hani. Tong-Thdng theo HP 1956 - Ludn-Ah Tién-Si LK, Saigon 1965, tr. 169.

{4} A, Cunc - les Etats-Unis - p. 169 e

(5) Biet 103 HP “Tong-Thang, qua tan tdng s6 IB hay qua ben tong 50 Nghi-si ]
auven 48" nghi tu chihh Hish-Phio.
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Tom laei, sang quyen 1ap—phap cua Tong-Thong cd
phqmﬂv1 rong rai. Hdn the nda, trong qua-trinh 1ap-phap,
TongnThong con b thé gay anhrhudng tren cac a 1uat
bang quyen "Thong-dlep" va quyen yéu cau Quoc-Hni phuc-
nghi mot dy lugt (goi tidt 1la quyen "phugc nghi").

MUC 2 - QUYEN"THONG-DIRP" VA QUYEN "pHOC NGHIY,

D& trenh s bletulap giia Hanh-Phap va Lap-Phap,
hlen-Phap 1967 daa du—lleu nhﬂng dip tiép xde giua hal cdng
quyen.va trong d1p nay, Tong«Thong doc Thong Dlep tuang
trinh ve tlnh-hlnh quic-gia va chinh-séch cua chinhePha,
con ¢6 the chua ddng mot chUdng -trinh lap-phap. Chudng—
trinh ndy xét cho cung ehi 1a chfnhpsach dy dinh cda Tong-
Tnong Trong rot tuong-lei rat gana

Thong—Inep cua TongnThong thudng dude gui sang
Quoc-Hol vao bUOl khal-mac m01 khéa hop thuang-le. Qnyan
gui Thong-Dlep cua TDng—Thong khong phai chi han ché vao
d1p khal-mac eac khda hop thudng-le trong nim mé khi nao,
xet can.phai giao thiee‘vdl Quoc—Hbi bﬁng Thong-Diep,
Tcng-Thong cd toan quyen su dung quyen as,

Nhat vay, vkec gdi Thong-Diep cho Quoc-Hoi cd thé
duge col nhnt mot quyen (Dr01t de Massage), ning aé cung
1a mot nghla-vu, v1 chi co Tong-Tthg mdi ed quyen nay.
(Thu—Tddng khong a0 quyen gﬁl Thong—Diep tdi Quoc—Hﬁi).

Tgi nhieu nudc, Thongmalep cua Tong—Thong dudc
coi nhy 14 nguon phat sinh ra cac dy luat ve khi hinh xu
quyen “Thong-diep", Tong-Thong cd the duge coi nhu dang
hinh = sang quyen 1ap phﬂpc Trcng Thong—fﬁep, Tbnnghung
trloh bay hidn tinh a4t mide voi nhﬁng nhu-cau cua mgi
nhanh hoat-déngo Nhiing 11 trinh bly ndy thudng duge cfo
Dan—Blau hay Nghi-Si hodc ChlnhyPhu dem ra nghien-céu ase
théo ra nhiing dy luat nh%m thda min ede nhu-cau ad.

Vige gui Thong-Diep 14 mot hinh=thie t8 nhi, the
hi?n moi tuong~quan va sy hop-tdc giﬁa Hth—Phap va L%p-
Phapo Cho nen, t4 dau thé ky 20 cho t&i hay, cac v Tong-
Thong thudng dlch thin tdi doc Thong-Diep trude Quoc—HQi
thay vl ¢é the uy cho Thu-Tudng hay mot Tbng-rrudng nang
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Thong-Dlep sang | doe trddc Quoc-Hbl trong cuoc hop khoang
daia The thde Tong-Thong dich than t 3 dge Thong-Dlip duge
xem 14 hleu qua hon VI do 1a d;p Tong-Thong truc tiep giao
tlep v&1 Quoc-Hbi. Neu Tonnghong 1a ngudi co tac-phpng
cuhg tai ba se thu hut dugc thlen cam cua chc nha 18m Luat.
Tuy nhien, Tong-Thong khong non dich than tat Quoc-Hoi
1udn vi se khien Quoc«Hbi nham chan va nhét 1a, de tranh
‘phiing phan ung tan thanh hay chong asi tde thi cua QMOO-
Hol. neu ¢bo Vi the, phﬂdngmphap nay clng chi nen zai tdi
mgt cdch than trong, de dit.

Mot glai phap khac, cung ae thuc-hien su cong-
tac giﬁa‘Tong-Thong - Quocﬂﬂoi va thUG—hien su phan quyen,
%& ban c¢ap cho Tong-Thong quyen "phitc nghi"

”hgt vay, theo ynhUGng cla Montesquieu, su phan
quyen nham muc~-dich tranh sy lam dung quyen hanh bang caoh
a5 " uyennhanh ngén chin quyen—hanh" (Le Pouvoir arrote le
POUVOlP)O Do dé, khong nhﬁng moi cd-quan co quyen hanh
ﬁong trong gidl han quyen hanh cle minh ma con ¢d néng
guyen ngﬁn cén (faculte d'empechﬂr), tic 1la cé the chong
lat mot bionnphap cua ec-quan khae (1),

Mat khic, sy cong-tac gila Tong-Thong va Quoc-
Ho1 , bao ham nhUng phudng-tlen hanhndong ho-tddng (2).B
Quycnaphuc«nghi la mot trong cac phudng tien ma Tong-Thong
ed th> sy dyng 3o anh-hﬂdng den Qube- -Hoi.

Quyen phuc nghi cac auy 1uat 1a mot trong cde
uyenmhann thong thucng cua Tong-Thong khong nhﬁng tai

Viat-ﬂam GongnHoa ma con g nhieu nﬂdc khéc o Tong-Thong

voi tu cach ﬁal-dien quoc gia, e nhlemuvu ton trong Hien-
Phap va quwen-ldi toi thudng cUA quoc-dan nen khong the
ban. hnnh mot cach cau tha hot moi dy luat do Quoc H?i bieu
quyet ma khong can xet xem tlnh cach bat hdp hien va tinh
cdch tththghig kha hinh cha mot vai didu-khoan trong

dy lugte.

1) J.J. Chevallier - les grandes osuvres politiques de Machiavel 3 ncs
Jours - 1962. E- 123.

(2) Pug%n phuc nghi dude xem 1a mot dac quyen cua Tong:Thong vi eht’ o
Tong—Thong mdl dide hidng. Thu-Tdéhe khon% ed quyén ndy. co 19 Trung-
Hea Quoc-Gia 1EY trubng—hﬁp die-bist vi Thu-Tddhg co uwen phuc nghi,
nhdng neu ddg luat dude Qupc-Hoi duy tri vang da- s6°2/3 thi JTdé

phdi chap nhan a8’ xin Tcng-Théng ban hinh., Néu khonz. Thu-Tdéng phai
xin td chué.
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Mge au tham-quyen lgp-phap thuqc VG Qnoc~H01
nhung muc-d{ch cua déc-quyen phuc-nghi (1) la de Tcng-
Thong luu-y Quoc-H01 can-phai suy nghi va cldu xet lail
nhilng quyet-dinh l%p—phap mi vi Nghi-si, Dan-Bieu d8 chua
nim ad nhiing dfi-kign thi'ch—hcfp hay b chi phoi bo’:l. nhiing
apnlgc, quyen=1di nén da bieu quyat du luut mot cach
v01 Vi

) Quyen phic~nghi cé dge-t{nh khdc nhau tiy theo
Hien~Phép. '

Tai Phﬂp-Quoc va My Chau La Tlnh (2), Tbng-
Thong el the su dung quyen phu-quyet aot vdi tung phan
(item—veto) cua au luat. Pe blc bo mgt Ghl tiet khong
thlch-hgp s, dy 1uq.t » Tong-‘I‘hong khong can phal béc bo
toan the ay luat Hien-Phap De I Con ~Hoa (dieu 58 Hien
Phﬂp 1956) va Hien—Phap 1-4-196? (dieu L5} cung chap-nhan
gl&l—phﬂp cho phBE Tong-Thong duge quyen yéu cau Quoc-H01
phuc nghi tung phan dJ 1uat.

Tréi lai, tai Hoa-Ky, quyen phuc nghl ¢é tinh~
cdeh toan bo (intcto-veto) va do do, ¢6 mot hieurlgc gidi
han That vQy, Tong-Thong phai chap-nhan hay bac bo toan
the B%D-LUﬂt ma Qubc- Hbl da bleu-quxet. Trong dleu—klen
ay, neu kho vudt qua sg phuc nghi cua Tong-Thong, Quoc-
Hbi ed the tranh sy phuc ngh% ay bang cach Xen vao dy
1ugt cua 'I'Dng-Thong nhing dieu—khoan ve tinh-than dd 1ugt
nay. Day 1a mgt tap tuc giup cho Quoc-Hbi bét buoc Tong-
Thong chap—nhan nhiing blE?-phﬂp ma Tong-Thong cd thé phu
quyet va Quoc-Hoi khong du da sd ae vddt que. Nhung néu
muon phn quyet, Tong-Thong phai bac bo toan thé a 1uat
cua minh. vi tlnh-cach go bo ay, nen giai-phap “phuc-nghi
tuhg phan“ da dutge de nghi ap-dung, nhung den nay van chdg
dqude chap-nhén (3)

(1) Quyén phye nghi adse xem 1A mot ddc-quyen cua Tong-Thong vi chi co
Tong—Thong méi Budc thng Thu-Tﬁdng khd co qu;yen nay._ Co’ le Trung-
Hoa Qucc43La 13 truong-hop ﬁacébiet vi ThuJTﬁdnp co’ quyen phug nghi,
nining ndu dy ludt avée Quoc—Hoi duy tri Yahg da s&'2/3 thi Thu-Tuong
phai chap nhzm aé’ x.’m Tong-Thong ban hanh. Nau khing, Thu-Tuong phai
xin td chﬁc.

{2) bign D Hien-Phap ﬂ-Can-Ennh aidu 72 Hien—Phar Me-ﬁayh06 V.V,

(3) Mguyén-BUa-1dnh vi Heang-Yudn-Bio : Chy thich pha quyst nesy 31/1/69
cwa T.C.P.V. Phap-Iy Tar-San, 86’3 thang 7, 8, 9/1968, tr. 110-}13.
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Qua tfnh—cach toan bo cua quyen phuc ngh; tal
Hoa—Ky, so vJl quyen phuc nghi cﬁu Tong-Thong Viet-Nam
Cong-Hba 13 mot quyen phuc nghi ting phan, nguai ta thax
quyen phuc ng cua Tong-Thong VNCH con manh hon ve nhien
phudng—dien khac nifa :

Thi nhat : Tai Hoa—Ky, nau Quée- Hoi khong au da
s6 d& bac bo phuc nghi cua Tbng-Thong, dy lugt 58 khong
thanh luat nida. Trong trﬂo‘ng-ho‘p tu‘o‘ng tu‘ nh vay tal
Vlet Nam Ocng-Hoa, quan-dlem cua Tong-Thong 58 ¢o hleu-
luc (1), va Tong-Thong 88 bun hanh Pao Lugt aé thao quan-
diam cda mlnh tuy khong ed aua ban tong 80 Dan-Bieu va
Nghi-sl chap thuan. Pl su nay da xay ra 401 véi phuc nghi
Tong-Dong-Vian (2], phuc nghi ay luat ngan-sdch tai-
khda 1969 {3),

Thf Thy hai, thoi han st dyng quyen phic nghi cua
rnong-Thong VNCH clng nong rd4 hon : 15 ngay tai VNCH, 10
ngay tai Hoa-Ky .

Thi ba, so vdi quyen phuc-nghi & Hoa-Ky, quyen
phucnnghl tai VNCH cd tfnh-cuch msm deo hon. Do tfnh=cdch
tUng phan cua quysn nuy, Tong-Thung VNCH ¢4 the bac mot
au luat cla Quoc-Hoi va them vao ac nhung dieu-khoan cia

hinh mlnh. v khong phai bie bo toan bg dg 1uut s6 giup
lam diu bé&t nhing - cuoc tranh chﬂp ¢o the ¢d giua Quoc-HOl
va Tbng-Thong, lam dao 1%n cac tuong-quan giila hal 1yec
lugng v& cd 1gi cho Tong-Thong.

Sau het Tong-Thong Vlet—Nam CQng-Hoa ¢S thé yeu
cau Quoc-Hqi phile nghi tat ca moi dy 1u%t, khong phan bzet
ad 1a du lugt thuang hay dg luqt ngan-sach, trong thoi han
~ ban hanh 1a 15 ngay (ka tu khi Tong-Thong nhan dudc dyf
lugt B Quoc-Hbi). Thot han as phuc nghi sa 1a 7 ngay, nsu
trong dq lugt Quoc-H01 34 tuyen b3 can phai duge ban hanh
khan cap. Tuy nhien, adi v&i dy 1u.2t tu chi’nh HJ.en-Phap,
Tong-Thong VNCH khong dude quyen yeu cau Quoc-HQi phtlc nghi,

L]

(1) Phin quyst ngay 13/6/1969 eua TCPV - Td-Phap Tp-San, s& 3, thang
10, 11, 12/1969, . ,

(2) Bidn ban Quoc-Hbi ludng vién ngdy 14/6/1968 trang BS vd ké'tidp.

(3} Bién bin Qubc-HA1 msng vién s6°111/69 ngiy 22/2/1969 trang 76-85.



Tgi Hoa-Ky, Tong—Thong {t xni yéu cau Quoc-Hbi
phic nghi nhﬁng dy thao ngan—sach (genernl appropriation
bills) vi la bng khong ths bac bd toan thé oy thao ay bot
mdt val sia doi cua Quoc—Hoi i Ong khnng dong Ve Tai
Vlet-Nam Gong-Hca, thoo phan quyet ngay 31-1-1969 oua Toi
Cao Phap-Vien, Tong—Thong chi cé quyen ty ¥ yau cau Quic-
Hoi phiic nghi dyf luat ngan—sach trong pham vi cta Chuang -
Muc thuOG Hanh-Phap, con a6l vé cac Chuang - Muc n anp
sach cta céc cong quyen doc-lap khac, mong-Thong chl ch
tha xin phuc nghi chidu theo 1¥i you cau cua cdec cpng
quyen nay.

TIET II - SV HANH XU THAM-QUYEN Lir-pHAP GBa
TONG-PHONG.

Ngo&i viec tham gia vao nhlem -vu lap—phap, Tong
Thong Viqt-Nam Cong-Hba con dude Hien—Phap glao cho quyen
ban hanh cde Dao Lu%t quyen ky mot 86 Sac-Lugt, quyen luu
nhigm cac cd—quan dan o\ trong trudng-hdp chlen-tranh va
quyen bO—nhle cde T{nh-Trudng trong nhlem ky Tong-Thong
dau tidn.

MUC 1 - QUVEN BAN HANH LUAT VA k¥ sfc-Lufr

Ban hanh 13 giai-doan cudi cung trong dient rinh
tu thao Pgo Luat. Mot dy 1ugt dau Ag duge QuOc-Hﬁl chung
quyet van chi 1a mot dy Luat. Mudn cé hieu-lgc chﬂp hanh
cla mot Bgo Luat, can phai dudc ban hanh. Panh rang quyan
_1am Luat thuge Qud c- Hbl, nhUng giﬁa chiing dudng 1am Ludt
va chﬁng dudhg thi hinh Luat, co mdt doan Auong trung gian.
DS 14 ban hanh. Viéc ban hanh vita nim trong ranh 2181 quyen
1up-phqp vua nim trong 1anh-vuc hanhpphap.

Ban hinh 1a mot dic-quyen co hilu va thudng-le cﬁa
Tong-Tthg, 14 mot hanh~vi phap-ly ma theo dd, Tong-Thcng
x4¢ nhan t{nh-cdch hdp—phap oun sy hinh thanh Dao Luat va
1ém cho bgo Lugt co tfnhwoach chap-hanh. Do 44, quyen ban_
h.anh cla Tong-Thong theo H:l.en-Phap 1967 khong phai le quyen
ki ém-sodt thie~ay oua hanhephdp adi vdi Qnoc-Hbi nhu mot
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quyep chental hay mot quyen phu quyat (droit de veto), vi
thoo disu hé, doan u Hlen-Phap thl néu Tong-Thong khong
ban hanh trong cac thdl—han hian dinh, duy luat aa duge
QuocuHol chung quyet duang nhisn thanh Luat va dude Ghu-
Tich T ”nong-?ghlmV1en ban hanh (1). Hlen-Phap 1967 khong
du-1leu urddng hdp nén Chu-Tich Thudng Nghi. - Vien khong
ban hanh thi bao Luat se do ai ban hanh ? Tal B Tuy,
HiennPhap 19&6 d- 1leu rang sau khi thu tue phuc nghl
neu o0, Quoc-Hbi 8o cnuyen lail ay luat de Tong Thong ban
ranh. Neu trong thdi han 38 tleng dong ho ma Tong—Thong
knong ban hanh, Chu»Tich ”hudng-Nghi-Vien 86 ban hanh va
nsu urogg vong ua tlng dong hB ma Chu-Tich Thudng-Nghi-
Vlen hhong ban hanh thi Phé Ghu-Tich Thudng-NghLJViqn LT
ban hanh,

Theo dieu L Hien-Phap Viet-Nam Cong-Hoa 1967,
sau khi lam zong dy 1uat Quoc-H61 co thdi han la o ngay
16 uhuyeﬂ ad luat den Tong-Thong. Tong-Thong 36 co thol
han 15 "ﬂy (hay 7 ngay neu 14 khun cap] de ban hanh. Tal
nau nét cdc nude khacs HienmPhap deu danh cho Tong-Thong
mot thoi ban, Thoi han nay 1a 10 ngay g Ba-Tay, Trung-Hoa
QUOGHQDap Ecuador, 7 ngay g Mlenrﬂien, 15 ngay & Dal—Han,
¥~ ~bai~Lgil, 20 ngay & Phi—LugtnTan, ba thang 5 Phan-Lan...

SuY ban hanh lam cho dy lunt co hieu-luc clia mgt
Dao Luato NhUng mudn cho hieu-luc ao co thé doi khang voi
quan chung, Dgo Lugt can dUdc cong bo. Mgc dru tren thuc
u89 gy ban hanh thudng co hieu~1ﬂc nhu mot sy edng bo ;
nhung tren nguyen—tac, bhan hnnh va cong bo la hai viec
xhae nhaua Rat nhisu khi ngay cong bd khong phai 14 ngay
ed hl%umlgc eudng hanh, bdl vi thudng thucng mot Dao Luat
chl co higu~lyec mot thoi gian sau dou Thdi giun nny thay
d01 tuy theo tUng midc.e Chang han, d Bao—Gia-Ldi la 3 ng&y,
3 Thuynsf 14 S ngay : o pic 13 1& ngay ; 3 Phap-va fo 1a
1 ngay $ Hoa-Lon 1la 21 ngay 3 O Tay—Ban-Nha la 20 ngay
va © BumTay la tu 3 ngay den thang tuy noi gan hay xa
Thuuﬂo. & Mien—Dlen, bao Lugt cd hieu-luC ngay tu ngay
TongnThong ky as ban hgnho Tgi bai- -Hon, not Buo-Lugt 88 0o

(1) Bién-Phip i-Hsh 1962 cdng dy-116u tulng td trong 418U 49 khodn 566
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hieu-lgc chap—hanh 20 ngay sau khi ban hanh va cong B3 VaVe s
Tgl Vlet-Num Cong-Hoa, cac vén-klen lqp-phﬂp hﬂy 1ap quys
nou khong an dinh ro ngay bgt dau thi hanh, se cd hieu

1de tai ThL-BO Salgon mot ngay tron sau khi ecde vﬁn-kien
dUdc dang vao CongmBaoo Tai cac T{nh Thi-Xa thi oac vin-
kien ko uren co hleu-ldG mot ngay tron sau kh1 80 Cong-Bao
co dang edc van—klen do duac gui tdi noi, Con t%i nhing

cho khde nhu ngn lg, Xn-np, thl hieu-luc thi hanh bit

dau ba ngay tron sau ngay Toa Tlnh-Trudng nhgn dugc Gong

Bao oo dang cuc van-kien doo Neu la tpudng—hdp ban hanh
khan cap, thumtuc cong b0 khan cap se dugc up-dung, theo &),
cac vanyklen lap-phap hay 1ap quy o hieu-lﬂc khi dUGc cong
b8 trén bdo ch1, dai phﬂt thanh hay niem yet méc dnu chia
dude dang vao Cong-Baoo

Ngoai viec ban cap cho Tong-Thong quyen ban hinh
.uu%t, H:Ten-Phnp 196? trao tron quyen lam Lugt, ban han.h
Lugt cho Tong—Thong trong trudng-hdp dﬁc-bxet cha quoc-gia,
ihi Tong—Thong ky cac Sic—Lu%t tuyen bo nhung tinh-trang
gidi nghlem, khan—cap, Tuy vay, Quoc—HQi se Augc trig o
tap cham.nhat 1& 12 ngay, kS ngny ban hanh.Séa-Luat, de
phe chunn hay sﬂu aoi hoac bai bo (dleu éu Hien-Phap). Neu
Quoc-Hoi val bo hoy sin dAi Sac—Luat cua Tong-Thong thi
cac tlnhptrnng dac—biet da duge van hanh se cham dut hay
thay do* hieu-lﬂc. Trong thot gian Quoc-Hoi uy quyen ¢ho
Tong-Thong th1 quoc-gla sgng trong sy cal tri bang Séce
thb va khi ay, TongnThong o8 it nhieu quyen hanh trong
1anh~vﬂc 1ap—phap.

MIG 2 - QUYEN LUU-NHIEM CAC CO-qUAN DAN ¢ TRONG TINH
TRANG CHIEN TRANH v} BO-NHIfM cic TENHeTRUNG
TRONG NHIEM XY TONG-THONG DAU TIfN,

Theo diau 6& Hlen-Phap, trong tinhptr&ng chien-
tranph khong tho to—chuc bau o dudc, vdi su chaE thuan eda
2/3 tong 30 Dan»Bleu va Nghi-sf Tong 86 ¢o quyen 1ue
nhiem mot 86 che cd-quan dan cu va bo-nhiem.mot 8d Tfnh—
Trudngo Ngoui ro, Tong—Thong con co quyen bo-nhiem cac
Tinh~Trudng trong nhiém ky Tong-Thong dau tién (1967-19?1)
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£

Hoi didu-khodn trén ddy d5t ra hai ngogi 1

~ Trong tinh-trang chién-tranh ;
- Trong thdl ky dau tién cla nén B§ II Cong-Hoa.

vi trOng tinh-tran& binh thﬂdng, Quoc—Hoi phai
bieu quyet cac Dgo Lugt de bau ol ede chuc—vu dan ’, va
to-chﬂc nén hanh—chanh d%a-phﬂdng, trong aéd od v1ec bau
cu cle chucuvu chl-huy cac cd-quan chap-hanh cun cde tgp
+hé dla-nhudng phan quyen (a18u 70, 71, 72 Hien-Phap).

Nhu v§y, cac bien—phap dﬁc-biet hay tom thdi
neu tren clia TOng—Thong 1a ay Ehay the nhat thoi quyen
bidu quyet cdc Dgo Lugt cua Quoc-Hoi.

X
X A

Noi tom lai, vai sang quyen lap-phap, quyen Thong
dlep, quyen phuc nghi, quyen ban hanh Luat, quyen ky Sfc-
Luat trong mot 80 trﬂdngnhdp dgc-biet..., Tong-Thong Viet—
Nam Gong«Hba van cd quyen han that rong rai trong lanh-vgc
Wap-phnpo

Néu trong lanh-vye 1ap-phap Tong Thong ed nhieu
tham-quyen ~ thi trai Jlai, trong 18nh~vye tu-phap, co tha
ndd, rxng tham—quyen eda Tong—Thong VNCH bj han che rat nhieum
Mzt vay, thampquyen trong 1anh~vuc td-phap cua Tbng—Thong
V*et—Nam Cong-Hoa bi ban ché re soo va chi gom nhilng quyen
hanh g1 ? D5 14 van dé ma ching t81 8§ dE-cdp trong Chong
IIT ko=tiSp,

L
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THAM QUYEN TRONG LANHVUC TU PHAP

L

Quyen tu—phﬂp 1a mot quyen thd ba, ngang hnng :
voi quyen hanh-phap va 1np-phnp, trong che-do Bg II Cong
Ho&. Quyen tu-phdp ngay jhay da dgc-lqp hnan—toan va duuc
uy-nhi%m cho T81 Cao Phnp-Vj.en hanh xd bdi nhiing Tham
Phdn xu dn, _

Nt vay, dudi hinh-thuc "tam quyen co-dien"

quyen tu-phap dUdi ché - -d6 cla Hien—Phap 1967 khong edn 13
mot phan cua quyen hanh-phap nht dudi thoi Dq I Cong-an
(1956-1963). Tuy nhien, age- lap khong ¢d nghiu 1a bidt~
1ap, va lai, sy can-thlet cla van de hagp quyen gan ba cd
qua.n Lap Phap - Hanh-Phap - Ty- Phap dn khien Tong-Thong
Vigt-Nam Cong-Hbﬂ co mot 80 tham—quyen ve tu-phap. Do 1a
«uyen bo-nhlgm cac Tham—Phan Toi Cao Phap-Vien va quyen
én xd, &n giem hinh phat.

TIET 1 « 78NG-THONG VA TOI ca0 PHAP-VIW,

761 Cao Phap-Viqn la cdbquan tai phan cao nhat
va 14 dau nAo cua tu-phap; 161 Cao Phap-Vien ¢S tham quyan
glai-thich Hieinhap, phan quyet vé t{nh-cdch hop hién hay
bat hop hidn cun cac qu Luat, Sﬁc-Luat ; tinh cach hep
phap, hop hién cla cac Sac-Lenh, Nghi B;nh Quyet-Dinh
HanhpChanh. T8i Cao Phap-Visn ¢d tham quyen phan quyet
glal tdn mdt chinh dang 8" ohdmtmiong va hanh-ddng chéng
lal uhlnh-the Cong-Hoa.

Tuy 13 mot cd—quan dOc-lgp, ngang hang vil 14
phip v& hanhe hap n.hung than.h phan Toi Caa Phap-Vien rat
d@c-biqt  tat cd dou dao Tong-Thong bo nhigm,

#
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MUG 1 - TONG-THONG BO-NEIfM THAM-PHAN T0I Ca0 PHAP-VIRN

Disu 80 (cu)cua Hlen-Phap 1967 dknh rang :
"Toi Cao Phap-V1qn gom t 9 dén 15 Tham-Phan do Quoc-ﬂqi
tuyen chon va Tong-Thong b6 nhidm theo mot danh-gdch 30
ngudi do Tham Phén Doan, Cong—To Doan va Luat-Su poan
bau 1én".

Tuy nhieni trong giai-doan mdi thanhplqp, Toi
Cao Phap-V1en chi gom 9 Tham-Phan. Dé bo tuc nhan so cho
du 15 gida nﬁm thi ba nhiem ky dau tien cua cac Tham-Phan
Toi Cao Phap-Viqn, dang 18 phai £0- chdc mot cuoc bau cd
da tuyen chon theém 6 tham phnn cho du sd. The nhUng, do cde
khé khin ky-thuat v1ec bo-nhl%m them 6 vi Tham-Phan &
khnng thUC-hien dude thanh thu hien tai cting nhu theo disu
80 Hien-Phap tu chinh thi t% nay trd di chl cd 9 Tham-Phin

T8i Cao Phap-Vien.
mau

Theo dleu 80/cia Hien-Phap th{ 9 vi Tham-Phan
T6i Cao Phap-Vien 56 dUUc Tong-Thong bo-nhiem theo sy tuyen
chen do Quoc-Hbl tren m?t danh—sach cdc Tham-Phan cao cap
thuoc nganh xd én va nganh cong-to do Toi Cao Phapnvi n
va Bo Tu-Phap thigt- lap. Cd hai nam 38 thay tha 1/3 tong
86 cfc vi Thnm-Phan Tol Cac. N vQy dieu 80 (ed va méi)
da troo viec thyen chon cho cd—quan 1&p-phap. The-thfe
nay cung dudc ap dung, tal nhisu i de nhu ﬂlbanie, Tay-ﬂfc,
Thuy-sf VeVero Tel nhidu nude khac, Tham~Phin Toi Cao FPhap
Vien do cd-quan hanhyphap tuyan chon chﬂng han nhu & Gla=
Na-Eai, Phan—Lan, bal- Han, An-Do, Thuy-Dien VeVaon

Du Hien-Phap giao quxen bo-nhiem Tham-Phnn TCPV
cho Tong-'I'hOng s nhung t:ham-quyen bo-nhiem cua Tong-Thong
la tham quyen trdl huoc, hoan-toan ¢d tfnh-cach hinh-thide
va chi 1a sy phs chuun mot danh-sach do one-Hoi lqp ra,
Tong-Thong khong ed quyen tu choi bo-nhiem nhUng ngudi do
Quoc-ﬁftuyen chon va hanh vi bo-nh:lem eun Tong-‘.['hong ohf
12 mot thu-tuc dudng-nhlen ma thoi.

Sau khi Tbng-Thong bo-nhiem, cac Tham-Phan PCYV
phai tuyen the trong phien toa long trong cua Toi Cao Phip-
Vién trude sy hien-dien cla Tong-Thong va QuOG-Hbi.
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N§i-dung 191 tuyén th¢ chi rd bon phin cda Thim-
Phon T3i-Cao Phnp-Vlen 1a s

- Tan tém bdo-vé Hi&n-Phip va ton trong 1ugt-phap 3

- Trung thanh voi nhlam-vu dude glao pho H
- Thi hanh phan sy mot cdch vo tu ;

- Trong moi trﬁdng-hdp, nguyen o xi nhu mot Tham
Phan xing dang vi ludn git tinh-than dge-lap.

, Sau 13 tuyen th%, cac Tham-Phan T01 Cao Phap=-Vién
86 lam 1a nhgm chUc va trd thnnh nhan-vién cia mot od=quan
quyat-dinh cao cap nhat cua quyen tu-phap.

MIC 2 - TUONG-QUAN GITA TONG-THONG VA T.C.P.V..
Tong-Thong va Toi Cao Phap Vien ¢S moi tudng
quan mat thist, Tong-Thong lanh-dqo nganh hanh—phap nen
co bon-phan phni cong-tac véi Toi Gao Phap-Vien da ba.o-
Ve Hleanhap, bao-ve quyen-ldi quOG-gia. Ngudc 1&1, 01
Gao Phqp:V1en cung gop phan déc 1Uc vao viec dieu hanh cac
cd cau cua nsn dan chu - ro ret nhat la viec tham dy cua

Toi Cao Phgp-Vien vao viec to chua bau cul Tong-Thgng. Hon

thé nﬂa, Toi Cao Phip-Vién vi Tong—Thong c6 cung tieng nol
tai Giam-Sat-Vien, mot dlnh—che ed nhiqm-vu thanh-khiét hda
guong may cong quyen va bao-ve quyenaldi quOc-gia.

Sau cungA Tong-Thong ban hanh Luat tht 61 Cao ..
Phnp-Vien dieu Khien hé-théng Toa-An aé sho thi hinh lugte
19 va ché tai moi vi phﬂm.

NSi tam igi, trong méi tyong-quan giﬁa hei co
quan cong quyen Hanh-Phap va Tu-Phap ngudl ta thay rﬁng
ohi b sy ho-tudhg phu=-trd cho nhauxtgo on dinh cho quoc
gia trén mni 1anh-vﬂc. ﬂd-phap hlqn 3ung ngay carg to ra
doc-lgp dcl voi hanh-phap va Tong-ThOng cling khd thé gy

anh-hidng tdi T6i Cao Phﬂp-Vign mot céeh hiu-hieu AUYE o



TIET IT - QUYBN AN XA YA AN cxhM HINH PHAT.

Hien-Phﬂp ngay 1 than§ i ném 1967 trong khi mlnh
thi thua nhan quyen an x4 cho Tong-Thong as mﬁc nhlen danh
quyen dai xa cho Quoc~Hoi Trung thanh vol mot truyen thong
lau ddl, Hlen-Phap coi quyen &n xza 1a mot déc-quyen ¢d hifu
cua Hanh-Phap.

C 1 ~ qUYEN AN-x£ LA mOr pac QUYBN cf HOU cla
TONG-THONG.

Vo phudng—dien lich-su, quyen an x4 dudc chﬂng
minh bﬁng tu tUGng sau 3 gng-ly do vi vudng gia ban ra,
va ban ra bat cu quyet-nghi nao ve cong—ly ;s do do, nha
Vua o quyen mien sy thi hanh edc hlnh phat nim trong 1ot
quyet-nghi cte Toa-ﬁprxu v3 danh nghfa thy-uy cua vuong
quyenu

Trong mot chée- do dan-chu va trong mot ehinh~thé
thia nhén nguyen—tac phan-quyen (Dleu 3 Hien—Phap 1967)
thl quyen An xa khd chdng minh hon, va ve phﬂdng-dien phap
1Y khcng 3ac ma glai ~thich quidc.

Ngudi ta khong ths quan-niem tai sao mot pham
nhan, bi mot quyet—nghi tu—phap phat toi, sau khi cin ed
vao Luat hlen hanh lai ¢ thé dude mien chiu toi, do d
mot quyet dinh cda hanh-phap. minh nhu ad 1a mét cai gl
vua khong hdp ly 1uan, wug xam pham vao doc-lap ede cong
quyen, ma nguyen-tic phan quyen ghi trong Hien-Phap thia
nhgn.

Tuy vay, ve phUGng-dien thuc te, quyen an x4 rat
can-thiet vi dd 1a phUdhg tien kfn dao de sua sal nhﬁng
1am 1lan hay hinh rhat qua dang ot nhiing vien-chic tham-
phan nhat thoi.

Quyen an xa con can-thiet 1a vi can-ban cua quyen
trung phat eon rat map md, bnp benh, NgUdi ta chia biat ro
tai 220, vi nhﬁng 1le gi, mot val nguoi lai ty¢ ban cho minh
edi quyon bt nguci khac phai tho hinh. Trong khi nhing 1y
do chua dudc sang t0 hay chungqminh, thoi nen danh ehd cho
3d khoan hong.
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¢ 16 vi the ma Hlen-Phap 196? da duy-trn vai

|\

trd cla vi Quoc—Trudng nhu 1a ngddi hanh xu quyen Xae

MUC 2 - QUYEN cHUYEN quvfr ¢da TONG-THONG VE AN x{ VA
Av eiM HENH PHAT.

Quysn an xa va an glam hinh phat cua Tong-Thong
1a quyen rat 1dn lao. Ldn lao 14 vi no chi tuy thuoc noi
tham—tam Tong-Thong. Muon hanh xu quyen as, Tong Thong
khong can su thoéa thuqn cua bat cu cong quyen nao : Tuw-
phap cung nhu 1ap-phap. TOng-Thong hoan-toan 18 tac gia
o quyen chuyen quyet el quyet-nghi an xa hay an giom.

Tong-Thong ehf & quyen an xa hay an glam chu
khong ed quyen gia tang hinh phat pham nhan. BI1 the, ndu
ed mot Sac-Lenh an xa hay an giém ndo ed hieu-luc 1im tang
thém hinh phat cua cac pham nhan, thi Séc-Lgnh as sé vd
higu-lyc. Vi dy : mot can pham bi 10 nim kho ,sai, sau khi
thu hinh duge ? nam, 1dc 46 ¢C Sgc-Lenh an xa glam ninh
phnt tu 10 xuong thanh 5 ném, nhﬂng 1ai quy dinh ring sy an
glam co hleu-luG £ ngay ky Sac-Lenh. Trong trUdng hﬁp nay
buoc phdi glai -thfich ¢6 1gi cho pham nhan nghfa 1a phni
)hong thich cho pham nhan. Trai lai, khong the giai thich
~ang thoi glan thy hinh 5 nam tfnh tu ngay ky Sdc-Lénh,
bdi vl nhu vay, tong cong hinh phat ae 12 12 nam, nghia 1a
bi gin ting ninn phat eli khdng &n gism.

Tham-quyen an x4 hay an glam hinh phat chi 6o
thﬂ ap dung a61 v&i cde hinh phat vée the xac hay tien bac
néu 14 h{nh phat chinh ma th01. Nhﬁng khodan tien khong co
tinhrcuch winh ph&b nhu tien boi thidng cho nan nhan, tign
hoi thudng ¢ho sa Thue, tlen an phf tyng 1e khong the bi
thay doi, An x4 hay an giam cling khong ap d%ng cho cde
blgn-phﬂp cha-t&i ve ky—luat hay ve hanh-chanh vi nhing
bian-phap nay ¥hong phai la hinh phat.

Tai Hba -Ky, Tbng-Thong My- Quoc, ngoai qugsn an
xa, eon cd quyen dal x4 cho mot pham nhan, nghfa 1a ngudi
nay dude col 18 vo toi, ngay ca trong qua khi, Hinh phat
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xoa b ¥ nhy ehiia bao gld ed. PS 1A quyen, md theo Hi&n-
Phap viet-Nnm Gong-Hou 1967, thuoc ve Quoc-Hoi.

Tém lai, trong lanhrvuc tu-phnp, quyen an x4 va
an giam hinh phat cua- TongaThong xet ra la quyen rat hiu-
{oh ve du mol phﬂdng—diqn, nhat 1a ve vige cal-tgo phan
nhin, sda chida sal lam trong thu»tuc x5t =1 va bo-khuyet
nhimg ad a0t cua Toa-Ain trong khi ap-dung 1uat-1e quoc 210,
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TONG LUAN

F)/ Si tom lai, vai H:Len-Phnp ngay 1 thang b
ném 1967, Vlgt -Nam Cong -Hoa ngay nay ¢é nhisu 4di thay ve
nhUng c¥ cau conp quyen.

- Nguyen-tac phan—quygn va phen nhiem gida Hanh
Phip = Lgp-Phdp - Tu-Phip duge ds cao,

- Quoc HOi v3i hai vlen cung voi Giam—Sat-qun se

dong vai trd kism-soat su thi "hinh chfnh-sdeh quic-gia
va ngin chin tham nhung.

- Toi Cao Phap-Vien 86 quan—trl nganh tu-phap ds
duy-tri sy ch—lnp cua cd=quan cong quyen nay.

Sy doi thay cta Hlsn-Phap 1967 1a mot phan ung
cuu nha 1aR hign tu mac cam 1o s¢ doc-tai ThUc vay,,vdi
tat ed quyen hanh eda mot Quoc-TrUUng kiém nguyen thu
Hﬁnh-Phap, Tong-Thong ed rnt nhiéu phuong- tien va ¢d hoi
d- thuc-hlen dgc -tai. DS la klnh-nghiem chua cay cua che
do De I Cong-Hoa (1956-1963),

Chinh vi vay, ngoal nhﬁng dieu—khoan an—d%nh tu
cdch ﬁng-cﬁ-vien Tong-Thong, nhiqm ky cua TongnThong Vigt
Nam Cong—Hoa clng khdong qua dai ma thamnquyen ban cap cho
Tbng-Thong tuy kha rong rai nh Hien»Phup cing ¢d quy
dinh nhing ky- thuz;t, bien-pmip a6 qube~Ho1 kip thdi ngin
chan su lam quyen cua Tong-Thong. -

. Tuy nhten, sy tOn tr?ng trat-ty phdp-1y mot cach
may mdée 13 didu dang ch tr{ch nhUng ngUdc 1&1, khoﬁg the
quan-nigm dugc mot chlnh—quyen dan chd lai la chlnh-quyen
xen thuong nguyen-tﬁg trong phap (principe de 1egalite) va

chs, dap Hien-Phap. N]::qi thé : Hien-Phap du g8ao cung can ide

xom nimd vén—kien ‘o&n-ban tOrohuc va dieu-hoa sinh-hoat
chfnhptr4 quocrgia.

-
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Tha nhUng, Hien—“hap du co dude xay dung theo mo
thde tan tien may di nua cung deu t4 ra bat dung cho quoc
gia néu dan tr{ eon thap kem va cap 1anh- dao quan chung
khnng thie tam phuc va quoc—gla. NSi cach khnc, da da co
Hien—Phup tan tlen, nhUng dieu can-thiét hlen nay 1a phﬂi
nang cac trinh af dédn tr{ dong thdi vdi thanh tam thién ¥
cta vi lanh-dao trong viec hanh xi tham quyen hicn dinh vi
dlnh-che hay khuon ¥ho phap—ly hoac mo-thde phat-trlen deu
do con ngudl taoc ra, ot dinh-che khong tao ra con ngUdi.
Noi thd nghfa 13 Hien—Phap "1967 of thé lum tién mbe A&
dleu-hUGng hoat= dong quoc gla tren duang xay dung dan chu,
Hién- -Phap 196? mang nhleu né+ cua,mot Hien—Phap dan—chu,
nhung khong hin nhu the la Vict Nam Cong-Hoa as thite oy
dan chi,

Thyc vay, quoc-gia khong thé phat- trien dudc ve
mit chlnhrtri klnh-te, X8-hOL VeVe.. khi trinh-ad dan trd
con qua thap kem.

Dan trf 1a mﬂt yau £3, mgt dong-cd ti6m tang
manh nhit de phat- ~tridn quoc-gia, xay ding dan chi va che
ngy ade~-tai. Nang caco trinh-dc dan trf bac hém mot sy tienr
bo van-mlnh, mot y-thﬂc chfnh—tri eno do, mot tinh-than
dan~chi afch thuc. Chinh vl afn trf thip mh ngudi dén
khing them gio_ sinh-hogt chfnhptri t{ch ey, kiém soat hifu
hiéu chfnh- quyen va vi thd, tham nhﬁng mdi phat-trlen trong
moi lanh—vuc thi rat ¥hd ndi d@én chan hing kKinh-t&.

Nang cao ddn trf gom od hai chieu huang ho
tuong : dan trf ve pth quan chupg va dan tr{ ve phin
chfnhrquyen. Chinh-quyen can co mot tinh-than dan chi
thuc su va cdi md, thuG tam hudng thien trong hanh-dong
thi 58 khong ai den cho lam quyen hay ﬁoc toi dudi hinh
thdc nay hodc dudi hlnh—thuc khac.

Hot khi sinh—hoat chfnh-tri on co va dat dﬂdc
cac muc- ~ti8u mong adi, nd a& trd thanh moi trﬂdng thuan
1d1 cho mgi ke-hoach phat- trisn kinh—te. Tuy vqy, van od
the via nang cac trinh-do dan trf [de giup dan y-thﬂc duge
vai tro cun minh trong cong-dong xa-hoi), via khuyen khfch
ting gila sdn~-xuft (de nang cao mic: séng dan ching). Quic=-
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gia khong the chi lc phat trien ve mit GhlﬂthPi ma quen
lang v1ec phat ~trién kinh—te. Nhﬁng blen—phﬂp nhdm nang
ad aoi song cong-chuc, quan-nhan ; nhﬁng cuoc cachﬁmang
18nh manh hda xa-h01 ben canh chic ke-hoach chan—hung nen

*
klnhvte se giup cac glai tang xa-hoi s cuoc song kha-quan
v& ho 88 cang t{chncuc hon trong v1gc hop-tac vl mol
chuo’ngmtrinh, Ké-hoach cla Chfnh-Phu d& ra.

Tu-do, dan chd khong el nghia gl néu nén kinh-to
eon bqp bonh vi le thuoc ngogi vi%n. Nguge 1gi, klnhrte
phut—trlen manh cing khong dua quoc-gia den su on dinh khi
sinb hoat chlnhmtrl bat on va hon loqn. Phat-trlen kinh=
té phal song dol v phat -trién chlnh-tri va hai phudng-
cach nay anh—hudng ho-tUGng cho nhou mol giup qut =-Nam Cong
Hoa thodt khoi canh ngheo adi va doc tal nhat 1& 86 giup
VletnNam Gong-Hoa chien thang Cong-san mau chong hon,

Hon the nﬁa, viqc cal-to cd-cau, nhan-su cde
cap chlnh-quyen 1a vi khi ben nhon as thu phuc nhan-tam.“
voi le 101 1am viec tan ticn, voi tinh-than phuc-vu dac
1ye 80 g1up chlnh-quyen gan gul vGi dan chung. Dong thdi,
ne-thong hanh-chanh phai nhim phyc-vu triet-de quoc gla,
dan-toc chu khong thé de nhim phuc-zp mot glal tang hay
sA-nhan nao tronp xa—hoi Mot hﬁ thong cd-quan hanh-chanh
vdl thanh-phan uu-tu, tré trung day nhiet huyéet va ly-
tﬂdng phgc—vu xa-hoi sc glup ngﬂdl dan cang tin tudng ndi
Chinh-Phu va ky vong nhleu d tUdng-lni xu sd, €& nhu thé,
sy th-tac gitda chlnh-quyen vd nhan-dan cang thém chit
¢hd hau sdm aua Viet-Nam Cong-Hba t&i nhiing thanh dat o
mol mit nhu kinh—te, chlnhrtrl, x3-hQl Veva.s

Song song vt V1ec phat trien kinh-te va nang
cao trlnh-do dan tri, thiet tudng vAn do ting quyen cho
TongnThong Viet Nam Cong-Hoa can duge dit ra,nhat 1a trong
giali-dogn hi§n nay.

Thuc-the voi trach-vu nang ne trudb qucc-dan cua
Tong-Thong, neu khong ban cho vi nay tham quyen rong rai
thi sy duong dau trddc nhUng tro ngai cap bdch 88 vo cung
khd khin, Su-kien ay 88 lam cho Tbng-Thong chﬁng the hoan-
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thanh voi trd ola minh mdt cuch my min duge. Do do, hién
nay ngey tai nhiing m!o'c dan-chd tan tién tren the gio‘i,
hien tigng tﬁng quyen cho vi nguyen tha quoc-giu cang ngay
cang duge nhmn thay ro rang.

Du quoc—gia nao clng lo 8g sy d0c-ta1 cua hanh
phap nhung llch-su chinh tri thé gidi da minh chung rﬁng
that «hd ed the quan blnh ning chac gida 1ap-phap va hanh
phapo Bia—V1 wu théng ea lgp-phﬂp 88 khien quoc-gia bd
tay trude nhﬁng adi hdt cap bdeh cua thii eude hay nhung
de dga khung-hoang klnh-te, tai—chanh hogc xa-h01, nhat
18 tgi nhﬁng mi e dang phe t- trien, ed hg—thong do dang va
dang lam chion nhy Viét-Nam Cong-Hoa hien tel.

vi the, disu he -trong da duy tri sg én cd ch{nh
tri va adi phd kip thoi vdi moi bidn chuyen eda thdi the
tal Vlet—Nam la tang cddng quyen hanh—phap nhung phai dong
shii vd1 cac bien-phap bao ddm cho sy phat- -trién cua ty-
do, dan-chu nia.

Mot khi Hlen-Phap 1967 aa tao dyng cho nien Nam
Vi%t-Nam.nhung dinh—che VUng vang thi viec th%c thi Hien-
Phap choe dung dan cung, can ¢it ra. Moi cong—dan.deu phal
36 bon-phan ton trong va hao-vg Hien-PhaE cua quoc—gia.
Cho nen, ba cd Quan cong quyen toi cao ve hanh-phap, lgp*
phap va tu-phap eung can ton tron va bao-ve Hien-Phup
trlgt de, mie dau Hién- -Phap ed thé dude s&a adi cho thich-
nghi vadi thuc tai chinh-tri,

Vi cuc le tren, moi sq tu chfnh Hien-Phap phni
n&m trong ly-tuang phuc-vu To-Quoc thl cae dieupkhoan can-
ban ve oy-do, dan-chu mdi duge duy tri. NS1 thé nghfa 1a
khong nen de tham vong c-nhan hny phe phai khuynh ddo nha
1ap~phap hau nhing sy tu ehfnh Hian-Phap trong tudng loi
mot phan anh thuc su nguyen vong nhan dan va dap-ung thfch-
dang vdi thoi thé. Duac nint vay, Viet-Nam cong-Hba 86 cang
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t18n mgnh trén dudng phit-trisn kinh-té, xd-hdi, chinhe
tri hau gép mit nhieu hon trén tridng qubc-td. Mudn thé,
Tgng-Thgng Vi-é:t-Nam C@ng-HBa phﬁi 1a ngﬂB’i ¢6 vai trd
quan trong nhat nén ph&i dude tu};rSn chon m§t cdch ty do

r i F Iy . ™ - F . -] B
dan chu, el mgt nhiem ky thich-nghi va nhing tham quyen
dding mic vay./-
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