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]ﬂm VIEV BUAC.GIA

‘ Trong e afeh thi hanh luaﬁ phap va thoa man rihu vau
canu cong,céc cd quan hanh chanh A5 thﬂ hlgn hogt ﬂony cua
mﬁuh béng nhiing hanh vi whap 1y va cﬂc h&nh ﬂonf vat chat, ﬂen
tang cua nhilng hogf ﬁong héch chaph nay 14 uy lyc eong quyan
hay o ;uyen lue quoc cia,va ad chinh 13 su ¥hae biet 80 vdl hogt;
Jong tu nhan. Trong tUdnv quan Hiao dich Liﬁa tu nhén v nhauﬁ
mot tu nhan khonf the nac eo uy quyen rien; de bé bunc tu nhan
khac rhai tuan theo y mon cua Mlnh,tlnh chat blnh dﬁng nﬂan
tcan ro ret tron& tuong quan. Heu th tu nhan e tha coi hol
mot dieu 51 o npuei kia dieu ay 66 nrhla 1a aa & su cam ket
co khe ude hay dug vao mnt su cho phep minh thi cua luat phap
quoc Fia,

Trai lai trcnr tuﬁn“ quan *1ua C7 quan hanh chanh v.
tu nhan,ﬁﬂc biet ve cac,haqh vi rha; ly,trcrnf nhieu trudnr hop
cchuan thﬂdhr dadn phU’hg va tu y dua ra mﬂt quyet ”;nh taﬂ
nﬂn nhing: quyen 1ol va nhis vu cho tu nhan va tu nhan b4 hUQu
rhai tudn hinh nj;ay nhing quyﬁt Ainh ay. Tlng nhﬁnh hlen phap
manh me, hay e vao uy 1Ec con: guyen, cc' quan hanh chanh ed
thé 1&m ts liet sy phan del hay tac nén mﬂt tinh trang cddng
ché adi vc’i aan chun,:_ aé quyét ctinh ducie th:L hanh,

véi e quyan vite nci noudi ta nehy niay tdl 113 -
thuyet Je *uanwhanh chanh 1am cunp uy lua cﬂng auyen de ap tun
ntudi ncn vé noi 1o neai ay la yeu to glai th{ch su can thidt
cua. cac qul téc Luat Hgnh Chanh. Dac qui tée nuy gid han rham
vi thém quyen cta co quan hanh cHanh, nhnn can ¢d. quen nay '
khong: dude x8m ph%m mot cach khan{ chlnh ﬁanc vao nuan ldi
tu nhan, That vgy, tranh thé gid nway nay, khong con nude . riao
trons ag cac nha cam }uynn lai khﬂng i ranU Lucc b nhim:
qui tic phap ly na&o ca. Khdng con nhitng vi chia 6 chuydn chd
cam d&u mdt sd- ,avan 1ai o6 thé ant winh trén 1ugt phdp v& cai
tri tuy theo 33 thich hay ¥ mudn riéng i,

, Su tién trien cua nen ,V&n minh nhan 1ogi'cﬁnr nhy nhy
can cua trat b2 x& héi adi hoi sit %p dunz nguyén téc trong
phap. Noi ﬂaeh khac, nguyen tfc g quoc {1& phﬂp tri doi hoi nac
' nha cam quyan trong nude ndi chung VR cac 5idi h trach hanh
" chanh nds riéne phai tén tronp luat phep trong khi hanh xw
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quyen hanh. D6 LEo dam sy ton trong nay, phap ché céc cuo" :&a
thuﬂnu thiet lap nhunb e quan tai phan ad nhlam vy X6t X1 cie
khiéu nqi cue dén dhunL ve nhdng ho%t dcnb vi ph&m luat nhap
har yay tan h%i cua ¢d guan hanh chanh. Hinh thie cha tai dwide
t6 ehie nhu vay EQL la su kiém soat tai phan hanh chanh, Vi
hlnh thuc nay, o nhan rhai n&p don, “01 la khieu nal £0 tar;

phai tuan LhﬁO thu t%c to tung trﬂdc ﬁhaﬁ dlnh. Su kiam
suat tai Phan nay chi cc thé khai ai6n néu ca don khleu ngi
ella mot thé nhan hay phap nhan tran& nhun Lleu klgn.laat dlnn
Cac eU quan tai rh&n khnnp eo quy&n ty y néu van de 1én aé€ x<b
xu, tde 1la khéng ed quyen Qucng nhién thu 1y.

o,

Neu cac gucc cia thudnr donr ¥y ?dﬁ nhau v y niem cﬁn
ban nay, thl trdi 1i1’ trong quan_niET.tG chie co quan ¢S tham
quyen hanh .35 su kiem soat tei phan hanh chénh da ¢d hai
khuynh hudnL khac biat

1. c£o cuar w18 76 onde sy KIfM soir TAT PHAN
HANH CHENH .-

he - GUAN NIEM XHONG 6 cufc mE THONG FafP Divd

}Lm{'cmmﬂ RIENG m“"T -

Theo guan niem nay, kuoc ria va cac cd quean canh quyEn
duce aéi X0 nhu tu ﬁhan, ntha 1a cunf tuan thsﬂ thutmg luat,
tuc 12 tu luat (1), Toa an X6t xU hanh ﬁon{ ﬂua ¢ quan hanh
chéanh la toa an tu 1hap, mot gui rial chuyen an dung thuomg,
luat cho tu nhan, cunr sé lai ap dung; 1uat Ay cho quoc pia va
cau od quan elng quyen tronr nhing i tr&nh tung lién he. Noi
cach khac, tal nhdnr quon nlg thso cvuan ﬁlem nay, chi cc mot
ha thonp tai ﬁhan duy rhat chunit cho tu nhan va oc quan.hanh
ch&nh.

pd 14 miﬁi phﬁp ép dung toi eoe nude nhu finh, Hoa K?.

(1) TN TAC LM, 'C¢ quan thAi phAn hhoh chdnh',BAn viin T8 chlc
Ti phfp Vigt Nam (Saigon : b® Tu Phdp,1962) tr. 64




http://sachviet.edu.vn

- 3 -

& nhung quo gia nay khonp 6o luat hanh chanh. Hhung d¢icu ay
khong EG nihia 1& quce &ia khony lg ﬁhuoc 1uat phap, i K-%) ey
khong, cn nghia 1a hotétt d:gnp‘ cua ol quan hanh uhanh ]ﬂm% Sl
1uat phap chi phol va khong bi d&t aud su ¢chd tai phap ly
cta qujen tu phap. Khong cc 1uat hanh chanh, ehi co nbhla ;a
khong ¢d luat rlcnd cho quoc gia, cho cde cﬁ quan chg ruyen,
va khmn& ¢é toe én riéng biat cilt vai trd X6t xd cac U tranh
chap den nhung tgnr phddnr nay. Gacpﬂﬂp-nhan hanh chanh cung
mhu cae tu nhan ddu do thuﬂng Iuat chi phoi, va mol loai tranh
tunr giﬁa tu nhan hay 1&& tu nhén vui ccrquun hanh uhgnh den
do toa an tu phap thu ly va xet xu. ?gy cd thé n0i mgt tran
nhing 13 dc chinh khlEn khanr co mﬂt hﬂ thcnb tai rhan rienL1
biet tal ﬂnh, My 1a tronr phap ¢hé cac qudc gie nay khong oo
nhing qui téo 1uat hanh chanh,

T”uyen tc ap dgn{ mﬂt nganh lu@ﬁ phap duy nhat do met
qui 51&1 tda &n duy nhat trudn day aa audu thita nhan mct nnﬂh
tuyet le tai Anh, My ?a mﬂt 8o nUda khac. Tuy nhien, hian nay
nruyen tfc naz a8 dan dan nﬁt r&n, va cac nﬂdc nai tran da
chay nhan nhieu ngoai 1€, n{hia 18 ¢ a Lﬁt ﬂau x6t thay can
ﬁhai phan biet hail n;anh Con& phap va Lhap, dEnﬂ thbi thlgt
Iap nhisu phﬂp alnh cm tinh cach hanh chanh & xét xu mot T
hogt cIc:n:l,.~ 1ién he dan ed guan canp quyen.

ching hgn, tei loa k¥, nhing tda an hanh chanh 16 t6
da duge thidt 1&w nht ¢

- Phap v1en %8t cac khiéu nal ve khé ude ky 16t
gida tu nhén va quoa Via.

- Phap vien thue vy 1a mot phap d%nh hanh chanh

blEt lap, thiat 1%9 nam 1929 ca tham quyﬂn xét ¢ nhiing vy
tranh tung ve thud ma £ilta quoc gls vé tu nhan,

Hgoai ra ccn e nhieu au an luat va viec thiet 1ap cac
ghap vian hanh chanh tidu ban[ va mct 1hap vi&n hanh chanh
lien hang tuy khon“ duce Cube Hci Hoa hy thao luan vi chiun
cuﬂc lan ronp vau nhung nim aau khi dg nap, nung da bidu lq
duﬂc khuynh hudng midn tdch roi he thong tai phan tu phap erla
cac lugt gia Hoa Ky
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ﬂ*ﬁnh quac cung m¢§$ truce ﬁgy ch¢ el mst qui giql tﬁp
an.nuy ﬁhﬂt, nhung, L&H dan nhing nhu cau ﬂany conp mdl aa xuau
hlen, phat slﬁh do nh trang chién J*anh, Lhung hnang klnh i
va traoc lua mdi cua chu n;hia xa hoi, nen nhleu dac luatrmf
thuac pham vi hanh chann da dude ban henh, va ap mgnp do cac
0 chuc rieng blot co tinh cﬂch el mﬂt phsr1 ¢¥nh hanh chdnh,
chinh ¢ nng hllllam fie Robs on, f*ac au vlan Dai Hoe Londres
cuny GDHL nhan syl PhEu trién cuan trong cua he thong luat hanl:
chanh va tos an harh chinh hién nay ¢ Anh quoc. (2)

Gan.day, cec phap dinh hang nhanh Fis tang rat nhicu
tai Anh quﬂn, moi bo dcu co nhunw phap dinh hanh chanh khac
nhau, moi phap alrh cc mot tham qugen chuyﬁn mon rienf blat
khac nhau tuy theo pham vi thi hnﬂh ﬂua tunﬁ dao lugt trong moi
lanh e nh ve Elﬂhg r taﬁ thict k& Rate) thi, lao donb, hpo
hiem, an nlnh X8 hol, tnue Vi, caxh nDnEn¢u Do doF cac phap
dinh noy rat tap bac va kﬂuﬁt duce 5 shuu thanh mou qui r*tﬁ
ro ret, ¢d tham quy&ﬂ tcng cunt nhu tham qu?cn cua hﬂ thﬂnn
tai phan nanh chanh quﬁc thidt lar thﬂD quan d3ém cua FPhap
quoﬂ 1a quan diem.to chile ﬁﬂt hc thunu tai phan hanh chanh
biet lap vai hﬂ thonf tai phﬂn tu phaD.

Do COAN NIFM v8 ¢ufc ufr Y THORG TAI DIAN
HANH CHANH EIE LEP o-

Cuan niem nay gEn cu V8o au phan.bigt mﬂt ngﬂnr "ﬂtg
phap rianb, khﬂc vd1 tu _u&t, ms doi suong la khaD el su ta
ehie cac ¢d cau qumc r*a, cac od quan cmfnh quyen, gui d*nh
n§1em vq, quyen han, chie chuﬁnr va hogt dunr cus cd vuqn i
cung mni tuﬁnu quan.glua ed quan v th nfan. fuﬂn nmam rty
ﬂua dén Liai phap $hiét 1ap mut hﬂ thﬁng toa an hanh chanh
rleng bi@t ﬁhuyﬁn =3t 1 theo cdng phap, cac vu tranh tung
1ién quan &6n cde phep nhén hanh chanh,

Nauon goa va 1y do cusa quan ni?m thiét 1§p chc phaAD

{(2) Itid, tr. B2

——
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dinh hanh chanh biet 18p tai Ph&p quoc co thd tim thay qua cae
xhia cenh lich si, “ebdfnh tfl va 1y thuyét,

Ve phutong, ﬂl&n lich su va chinh try, sy thunh lap cac
phap dinh hanh chanh bat nyuon & nguyen tﬁn phan quyen de
Locke va Montesciiou chu truong. Trong ouon "L esprit des
lois", Hanteaqu*eu phat biau AN, keinh nghiém cho biet neuci
ﬂao ¢0 quyen tronr tay uﬂddﬂﬁ hay da dén tlnh tranh lam dung
quyen'haﬁh, do vay trong pham vi quoc Fl&. phai tu chun cac
GQHE qu én theo mnr phudny thuc nhu thé ndo aé qugen nay han
ché Quyen kia, phUUnL thie dn 18 phan biet La qugen ch{nh yeu 3
lﬁp phﬂp, hanh phnp va tu phap, donr thdi ba quyen ay phui
glac cho ta cd quan rlenr blets

The o cach iu" thich cua céc nhﬁ cach AN Phﬁﬁ riim
1789, thi troﬁ mci tuehr quan ElUE ouyen hanh phap va quyen
tu phap, nguyen tac whin quyen néi trén cdn cd nghlu 1a nhlqm
vu hﬂﬂh chanh phal blat lgp vai nhiem vy tu phap + a6 14
nguyren tau phan .;,&p f’iﬁa ¢cd qu&n hanh che.nh va cd qus:i.n tu l..he.p
v nguyen tfc nay Phi la hau qua tat y@u ola nguyén tie phan
quyen ¢o Montesquisu chu uruﬁng.

vi 1y do nghi Ky cac dgi vién (3) audi thoi ti€n ﬂach
mang, th the Ky 1H, thudn; hay 1am quyen va Xen lan vao eing
viea hanh chﬂnh, ren_cac nha lap hian sau cuoc cgch mgng; 1789
aa glal th1ch.chat ohs edc nguycn tfc ndi tren ﬁe ban hanh
dao luatb 6 chie tu phap ngay lé/b&/l??@ trong aé ed aieu
khoan.dinh rﬁng “nhiem v tu yhar phai rienp biet vOi nhlam
u hanh uhanh, thaw phaﬁ lacng thﬂ, au bEng cach naa khuay
rol cbng vleu hanh chinh" (h} Sy cam doan cac tham phan khéng
dude xen 1an vao clng v1eu hanh chanh 1§i dude nhéc lal trung
mgt daa 1uat khau, hdn nua cac dgo 1uat nay khong chﬂ phep
cac thﬁm phan ducie aoi ﬁen trude toa cec vien chuc hanh chanh
v nhung 1y do thumc vé chile vy cua ho, cac thim phén lai
lthc-ng duge xot XU cee ha.nh vi hanh chanh tl‘moc- mol logl,

(3) bgi phip vign {Dﬂrlemcnts) ﬁﬂ31 tbbi ti%n cich mgng X769 l&
che tdn £n tu phip, tudng dudnr cic tda Thudng thn hign nay
(4) TEM TAC LiM, Ibia, tr. 61
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Sau ﬂoq nha lﬂU phan m3 troo quyun X3t XU nganh hlcn
sy hanh chﬂnh cho céc cd qgan.hﬂnh chanh, nhung giai phup nay
lai dua den.mﬂu hﬂu qua mau thuan 1& nhan danh nruyen tic
phﬂn quyen nLdG1 b de trao mﬂt phan nthH VU tai phan chn cd
quan hanh chanh, che od QLan nny vita 14 tham.pnun vﬁa 18 tung
phudng, vl ec nhien v xct x2 coc tranh tung hanh chsmh._q trong
aé chinh co gquan -hc‘* EI'D“'lE, voi dudng su.

Tiﬂh tﬂﬂng bat hdp LF aé khwan ngddl ta ph&i ngh¢ zach
Lo tde vaoc nguyen tac phan Wap cac quyen hﬂﬂh chanh va td
ﬁhup banp nruyen tiic tau hai, 1a1§;“¥¢u-tac phan 1ap tac doag
hanh chanh va tai phnn hanh nhanhh Da ﬁo mnt hn thonp phﬂp
dlnh hanh chunh] vita bigt 1&p vdi cac toa an tﬂ phap 18i wua
biat lap v quyen aénh chanh, da dude thidt 1up

Kuyen qua 1y do 1ich e v ch{nh tiri vuq trinh bayJ -a
co the nhan thﬂy nruon ch ehinh cua gu thiet 1ap mDu hg
thcng tai phan haﬂh chanh riéng bict tul Thap ouoc 1a syt nihi

cac dgi phﬂp v1an Xua Kia thudng cc Hhugnh hudnf xen 15n

vao hmat on& cus. cﬁc cd quun hanh chanh a6 cen trd noi canh
tan ed 1g1 fch cho caﬁg chunﬁﬂ con ly ﬂo bt ngunn ta nguyvn
tﬁn phan quyen chi 18 13 do be ngoai, va hdn nila 1y do nuy
t& no khﬂnL du aé chunL minh sy can thlat phai ‘hiet lap mmt
h& thcng tal fhﬂn h;nh chaﬁh biot lap V. hﬁ thong pndp L~ﬁﬁ i
tu phnp, Ldl 16 Tai ﬂﬂﬁ ED nudc, Luy cung cong nban i;Uﬂu nifn
phap nguyan tic phun ouyen nnunr kheng nhnn thay nhu cau cua
mﬂt chs dc 1ludng hﬂ At phan, phi Anh va My chun_ han.

Hién nay, & Thap quoc, 1y do HFhl ky eae toa an tt
phap khanv con ton tal nua, nhing vl aud tién triﬂn khunw
ngung cla luut gh.-aup,3 vdl su tang cudnb hDﬂh amn& cus guac gla
trong moi lanh vue, v au can thinp can tthE aua chinh
qu:;en tréon nhicu d.n.a hat va v-::'i su phat tri dn cua 1uuu hanh
chunh su thidt 1§p mot hﬂ thﬂng tai phan.hﬂnh chanh gom rnc
ton un chuyen xet xd'ﬁhﬂ$F blen sd' hanh ohanh, lgi thay ean
thidt hom lic nao hét,

HFOﬂl re, nguyen tice hdp phap 1a m%u diam.tﬂcnb you Vo,
thong thﬂang trong cac h% thons phgp 1u cua ouu qunn gio Vdn
minh tan tién. Thoc nguyen tHe nay, moi hopt uﬂnﬂ trong quﬂn
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i {.u ﬂuﬁ i 1*-rm. ."J.E"‘ ‘.;_{1«1 ed qunn adug qurin, déa pm: !
Ay m‘l ph D J.d.“u ci4 quide Gia ¢o. Nming hgpr piap cou “u::. ria
cor vhni Rifm acdy ad A phap .':;,r- pinl ofeil I..cfp m“;[. aewr ot
cn ar* o .'m 1.»'10 ~ Cirh 1'1"*11 H{:'q\ru ,;uan i *1’: 1‘4..10 .L;;:, b ajs
Jh ip ™ nLr' e S ,ﬁ-ﬁm nfm chuﬂ in dge k;on St WOL e
'rlﬂu Ky 1u- S ---'.'.r;r Sl T LG afeh vee f% u‘t jD‘!‘. Ldl g \F13 51 c:l':{
wde naung hand iom CUyon ?i iuat sue sno 3 quan bl

1,

:llll

....:_,

h

{‘J

ad

Ton pht:fn‘ng, rtmn Ky Jma Uy QU n:m chia bol ;w thonge
tai phﬂn hLu"l nay T illDG vin &G Phwn uﬂn{_ n mcl 311 -’*huvt.r.
mon hda can Shict teng wok x0 hm Hicn ‘br Jm'- uham phan
hanh chanh, theo fI*_ U .{r,c:“"; tmmru durng '...3, a3 of kink nrJhJ.cm
hanh chdith va mfm, quen suy ughion m cac npuydn Ly cus ludi

-

.l

hanh chann, sc c.r:u Fham qu,}rer chu;mn mon va kho nANg thieh h P
hon trong H.":I.Ll".- p chging .Lln.lﬂ'l.: n“L‘, ~ e

Cac mtyf:n 1:..c'.=‘ ’*"r:.n dn '.rhum cl’.?. 3 nhicu mide khau.. t-rﬂn thc
glcfi thoeo fu'rm Phap ”u“(‘- as thlet "Lar 1.1o h‘r;r_;- hr:rnb ta..:. phan
hanh f'harih 'u.ﬁnt_, h"h ©. Npay en {in{‘ nude XUL nay vhn thoo
truy'cn thom_:_, nhec hu tai phan cun{" ada LAG dou phi nhan su can
thids phau 1*‘1‘ o nlunt ;,nu an :*1011{; IJ'.IDI; ¢é timh cich hunh
chanh nhu 48 trink 6T & pnaa SN

Ddrf':l. anh ndmg, uing, n5 cun lva Ihsf" (iugn, “.;“ 1*‘!.;.9 *ﬁiet
Nam dA thidt n.p va duy %ad mc}t nc thc:-ng_g e’ guan tal phnn hanh
chanh b:l.c:L lap Vo, BOLE SONg i hL L-hﬂn;_-, e uall tal. h.an tu
phep, an ¢b wai su cal £0 qun eae $hil v,

Ti.~ Ko 560 ag’ QUAY 7 A% PHER WANE oHfFE vTED NaM VA
VAL TRC KIEM hIEH KTaM DHAP (M oio THOT T

’"‘1*1.10?3 uhL "*hrf"p l""fw- n{‘?IO'J L‘*ﬂn v.».u.i; rIam KﬂDh{" cfj m%t
khed nj_%m nao 1,"“ au* kiam scm.t 'bn* phan ha.rﬂ'l. chanh (p,r 0 Vay

khong ¢o :rvr:n.r t6o aa hinh chanh nao, Mol guyen hanh dou tﬁ:p

(5) Dide nifu 1% quydn céa n WS din quge kigz chiinhquyen



&
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trung tirong oy nm TUAs cac quan chuie thay mat ?un dﬂ cal 't":*
dan chf chiu Lrach 1113m trude nhe vua. Tronp thoi ky nay,vdl
thuye* Lﬂ¢uﬂ menh ?ﬁdl Ga quan nLom.nhﬂ vua khang tha lam
14n, Co quan cn:ﬂh.cuyjn 70 -rach nhicn;dcl vdi dan chung va
nyuycn u-r frha mAde bkdp phﬂp -chua dddc cong, nhan, vi vay
xhong o0 ﬁLn hlen sy hanh chanh, cunp khﬂn& co toa an DA duaa
qu}ren kiém soan tinh Gr.lﬂ-h ‘hdp phap c:ua. cac hfmh vi hEJ.I'Jh chénh
va xﬂc ThLD sraeh nnhan cua Vua hay cla quoc gia d6i v dan

chun@n

Tuy n’h...r:mq nen hanh Lhanh hoi ad vnn 6o mﬂt su kiédm
soat nﬂ1 ho va nott £ t*uﬁng hop khisu ngi hanh chanh.

Tronﬁ suou Thot Phnw thuoc, cung khnng co toa an nao
¢S tham quven Ghﬂ tai rnc hanh vi hinh chanh cun HuanL D& vwgu
Ha1 hoﬁﬂ cua cac nha 1m quven *hong thuoc Hoanr Trieua Gaﬂ

‘nhd cam quyan.nny tic 1a tﬂuﬂf cong chic vicu Nﬂm hﬂy Phep

hoat donﬁ nhin danh Hﬁﬁﬁp T“iEH trnng ché ao Lao ho (& itk o i g
ky) ve chd df ban thunﬂ dia {& De ky)

néu o mds hé 'nonu tai 1han hanh chiﬂh 5 Dong Duong
gEm Than Ghinh v*en Phap va ﬂoi Long Tai Phan Hanh Chanh Dons
Dudng, lCGﬂbEll Hu Cov*cnt*eux ﬂdmlnistratlf de 1' Inﬁﬂuhiﬁﬂ)
do Phnp thiot 1.::.13_.,r ﬁrl hc thnnr nuy eling chi o8 thﬂm quyan
chs tai cac ha,h v_ cuﬁ nha cam qu;cn Phap huut dong; nhan danh
nﬁdh Phen, Con eac QLFEt dinh GLE cdc nha chub trach toi uﬁc
ra Pruif :g la uhmﬂc QthP  Fix +cu ide ong the bi chi trich va
nguyen tihe tTaLh nﬂiem hash chanh cua ruuc 51&V10t Hﬁm qupg
chﬂa dudge ﬂunr nnaﬁn Hﬂn nuap cLﬁp khonﬁ thé khang t6 doi vl

_cac havn vi cua cﬂﬁ oong: chiic Phﬂn hanh &ong véi tu uuch.dnm

,1cn cua Hoanh Do VJﬂt or, nghia 1A vdi tu each chinh guyen
npoal quon ﬁc1 vdw enizh phu Phann

Sy kiﬂmscﬂ.ﬁ u;ii p}:i.tm hatd chanh {:h‘i rIu!D'u ap dung; cho

ﬂuc hanh "vi cda nhd o 1m.qujﬂn vict Nem, t¥ nim 19&9 khi ﬂguu_

Phﬂp tra lai eho Viﬂh ham nsn tu tri nni bo. Va trong phap ché
vist Hum; sd kiem oah nﬂy-dﬂdn b¢en chuyen qua hﬂi thoi ky re
raﬁ thdi ky ﬂh¢ et eu kicm.saau tul phun cau quget ﬂanh.h&“*
chanh wu thdl ky su Xiim qcﬂt tai phin bao gom ca vAn kicn 1ap
phdp 1fn hinh vi hanh chanh,



http://sachviet.edu.vn

...q_.
b THUT XY cEf o6 s x1fu sofr chc (UYET DINH HANH CHANH

~

1) Giai doan 26 hai hd thong php ainh hanh chanh g

o]

”“aﬁg LT fisn tu 1950 - 195h ca hﬂl hB thong phap
iinh hé&nh chach val viét Nam, eé tham quycn xet xu rhing, vy
ftranh tung hanh endr n,uuy theo guDG tich cuu cac duong su.

IIG 'bh::rrtg hon h%)‘n Phapm“.fiﬂt t van thu trao doi
flﬂn ah1nh.pﬁu Phﬁp Ve iuou Lrudnr Uict Nam thlet 1up mﬂt bo
thong Thap dinh hﬂrh.chanh hﬁn hdp 5ﬂm mﬂt ton un hunh charh
hon ngp 4as vﬂl Daliat 7& mﬂt HUl Dang Thuﬁng Thﬂm hon hﬂp Jut
canh Tham Ghinh Vicn Pnup. thanh phan fUm.GLG vlon chiic Phap
1un Vie t Tham quycn can hﬁ thmnn nay 1& xﬂt ok nhumr vu Jicr

heénh uﬂanh.x&y ra glhﬂ tu nhan hay phﬂp nhan ey, quoc * ..ch
Phap va ed quau.harl chanh Vleu Nﬂm, hoﬁc nhwn& Tranh tﬂn[
urong ac vi ddn la cd _quan hanh chanh Phap & vigt Nam khong
phin hiep qucc tirh.cua nguyen dona

& Ha thcng phap dlnh hanh chanh ﬁleL Wam ¢
ﬂr Lnﬁng nuy dugie Khai sinh do DE 30 ! ngay 18/10{19&? £0 eHitn
nen tu phrm v4oﬁ Neme Ha thong pom met %Ga an hanh chanl U,jd
Mam thi et 1ap do Du qn 2 nﬂav LS/GlleEG va Dan Hanh Chenh
hﬂoc Tgl Cao Phnﬂ ? on thlet 1ap do Du 80 S npey 1ﬁf10f 949
hﬂ Lhong nﬂf ¢8 tham ouyﬂn asi vai nhum tranh tﬁnr eila npdi
Vigt Ham va od guan hanh cnanh.Vigt Nome

2 Gici Cl"..fﬂrl i Gk n=mi9 h. :

Mo+ hﬁ leﬂ" phap d%yh hénh chanh duy nhat.,

Tuﬁnp nim l?;hp Tigt Nam da thu hod t“oﬁ von ek
qqyan tu thp trén Coan larh th@ quab gia, hn thﬂnr phap ainh
hanh ehenh hon hdp dq Li b1 1O do biop ude tﬂ phup npny
'th,fﬁf;/l(}Sl;_, Du dog w8 ph‘iic‘ng dien 'I::-len au hanh c.hnnl‘.l; o o
lai mﬂ* hﬂ thang £az phan hanh chunh quou zia, vai thnm.quyen
bno gun tat cu vy kI Eﬂ.ﬂhﬂng 1al mei ¢d guan hanh chenli kalng
pbnn bl&u quoc ti*h oin nguyen ddnc

; Hc thong muy v14t nay pom ¢S Toa ﬂn'hanh shunh ¢ty o
cal 6 loi vai Du s0 36 ngay 08/10/2.95L va Tham Chinh v;ru
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duge thidt lap do Du 86 38 ngay D?/ll/l?ﬁu de thay the Den
Hnnh Chanh.Tai Cao Phap vien bi bai b, Nﬁﬁﬂl ro, con cD s00

o quan tai phan dgo thim thong thuna Tham Chfnh vien vé phucng
d1cn khhng oao hay thudnf to pha en Jcl vdi cae an vin da
duynns as 1& Toa S¢ Tham Cap Dudng Phan" va "Toa Thudng Tham
0hp Dufng Phan"

Wot cach tong quat dic tlnh cu& thﬂi ky nay (1949 -
195'-’" 1a Viet Hﬂm da 1ay phap chs Phap cuoc lum.kzeu mau eho
gy £ chile nén tai phﬂn hﬂnh.nhunh. Hgaai sd‘kien bc mon Luac
Hanh Ghanh auge coi co tlnh cach bidt lap voi cac bD mﬁn luEL
khacﬂ ta con thay mgt aiém ndi hat khau la phﬂp cha thot dcy
cu“g nhu tnl Phap quoc, as khonr chﬂp nhan sy kiém sﬂat tlnh
cech hdp thn cua cﬂc hanh vi lap Uhﬂp. Nrudi dan chi co thﬂ
xin che tai cac uyet dinh hﬂnh ehanh vi ly do bat hdp nicu
hay bat hdp phap chu khong thﬂ Rhiau ﬂﬂi vé eac hanh vi lnp
pnupﬁ mh%t ra s aidu ngy con ¢ thé Flﬂi thlch bﬁnﬁ luan cu cha
raﬂp trude nfm 1956 Vzet Ham cHua cD Hién phop nén vap de kicm
aoat nhung hanh vi 1ap phap vi hién khnng dUﬂt aﬁt ra. Luun el
nay da dudie chunL minh.tronp nhﬁng thoi ky P tlap, vi vﬁi su
xvat hicn cua Hidn chap 1956 va Hisn phap 19&?, Fhap chd Ui%t
Nam dn chu trenf ddc biet aen_su ché tal cﬂn hanh vi lap rhep
cuny nhu quyat dinh hﬂﬂh chanh vi hienﬂl :

D, THUT KY sy KIﬁM S0LT TﬂI PHAN LAGC Gﬁm:on VAN KIEN
LAP PYAT TFN HiNe VI HANH cHANH (1956 dén nay)

Tu 1956 dén nav, vlat Nam trni qua hai ché ad cong he .
vdl Hien phap 26/10/1956 va Hian phap ol/aujiqe?, Do sy thay
dmi nen tang phﬂp 13 qucc gia nﬂy, da ¢6 mot vai cui ta trong
tA ehitc cac phap dinh x@ vé cac vu kicn chgnﬁ chinh qnycn.

1) Thoi be Hhﬂt Cong Hoe cho dén 01/0L./1967 @

Sau khi <o Hien thep na&m 1956, vu cin cd vao Hien
phap na?, Dao lugt 7/60 ngay 23/12/1956 bhiat 1ﬂp mgt vign Bac
Hién vdl quan niem cho rﬁng nguﬁi dan co thﬂ kien mot ﬁao 1uﬂt
hﬂy sic luat néu van klen nﬂy vi hien, Ngoal tham quyen chuyen
Bat. nhﬂng vu kian vi hien, Vign Bao Hién nnn co nhiam vu tham
fla y kian va can ﬂe nghi tu nh{nh.Hian phap khi thu tuc tu
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chlnh nny dﬂgb thﬂ hlen trddc Quon hoi. Dic biet Uipn Bao

Hién khong ¢o tham quyen giai th{uh Hien phnp, mut tham.gugcn
thudn& duge trao che cace ¢d quan ed nhlqm vy bﬁo v? Hlen phup;
nhyt 781 Cuu Phap Uien.suu nay o thoi bq Nhi Cong Hoa chanb hf

su hlen ﬁlgn cua vien Lao Hiﬂn.khcnp dem 1%1 nhidu gl
thaw doi tronp tham quyen cua Toa an hanh chanh va Tham Ghlnh
Vién, HD thong nﬂy van dmnp vai trd kiam.smat tal phan cac
hinh vi tui chanh, nhi co mnt su thay adi 1a cae vu kinn Xin
tuyen bo Lat hgp hién cac hanh vi hanh chanh lar qui tit nay
thuﬂc tham.quyen thg ly cua Vlen Pao Hien, Tham chinh 'Jienr
va Tou fn HAinh Ghanh tie“ tuc xu'cuc hmnh i hanh chanh lﬂi
qui bat hep phép va cfing nhit cde hinh vi hanh chdnh cd nhan
vi hién,va bat hep phap .

Tuy visn Dao Hién ﬂUGL thidt 1ap nhun& trunﬁ thuc tc
da khonﬁ hoat dong vl chua co mot vu klen Xin klem.hian nao
cho t&i khi Hién phdp nam 1956 bl mat hiuu lue,

EIfTha{ Dﬁ:thuﬂané Hea 3

Hien ph.a.p Dlj'OlL/l";?E)? van thia nhan sy ché 1:-&1 mc:t vEn
kien 1qp p‘har vl 13 do vi hien, donp thoi da thay dni manh.ma
su phoi trd{ tham quyan Fida cac od gquan trong he thung tai
phan hanh chanh,

véi Dao luat ?/68 nruy 03/09/1968 tat ca moi vu kian
Xin tuyﬁn 1o but hdp hian cac vEn kign lgp fhﬂp tugan b bat
hGp hian.h&y bat hdp phﬂp cac van kien hanh chenh deu thuou
thnm.quyen cua mnt dinh ché tan lap 1a 761 Cao Phap vien. Do
vay, trén ngugnn tﬁc khong ccn nhﬁnp Vil kien xln tiédu huy Euc
quget dlnh hanh chanh tgi Toa ﬁn Hanh Ehanh va Tham c¢hinh Vlon
nue , mﬂc an hﬂ théng tai phan nay van dude duy tri. (6)

Cua au phac hua tren day, tuy tien trinh £5 chﬂc cc
nhing thay uei dang ke vo mat co cau va phﬂi tr{ tham quyﬁn

(6) VAnd®thfn quy®n tiduhdy cia Than Chink Vign cdn hay mflt sau khi
cd Iujt 7/68 af qia G&n nhitng cufe thao lufn s8 duge trinh hly
& phin thft hai.
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nhung val trd chinh yeu cue hﬂ thﬂng tat phan hanh chanh cia
Vigt Nam nci ohung tl.t nim 1956 aén nay van 1a KIBM HIEN (kiém
soat hop hién tinh) vu KIEM PHﬂP (kiém moat hap ph&p tinh)

D6 tim hleu dui tUan nghien cuu n&y, trudb hét cnunF_
toi phﬂn tich phﬂp Bhﬁ cua mﬂi thdi kg tu DB Nhat Ccnr HD& Aot
nay dé qui dinh van ‘@8 nhu thd nauh dong thcri a:a pﬁnp doi
chieu mot cach dgi cUdng vdi phap ché cua mot vai qunc piﬂ
kh&c. Riang trcng phﬂp cha hlen tqi tﬂn tu sau Hi&n 1hap 1967
van do kiem.hian chi 1 mct phan cua van ae buo hian, nén
trong pham vi 1uan vén na; chﬁn( toi khony: ) cqr dan nhiing
thnm quyen eo t{nh cach bac hién khac nht quyen giﬂi thic h
Hian phap, quyen giai tan ch{nh ﬂang nung nhu iau tham quyﬁn
tai phan va ngnal ta1 phan khac cua 101 Gao Phap vien ua Nhi.
Gonp Hoa, ngoai tham quyen kiém hicn va kiém phapn

Do anh hlidng quan tI'Gng cua _.ghap l::-hﬂ hien tai ve kiem
hién ve kiém phaf trong aoi sony phap 1y va chfnh tri quoc pio
chung tol daﬁh phﬂn thﬁ hai cho au luge khao nhiiny luan ban
ve mot 38 cac luat diém can augc thanh quyet g phat alﬂh tut
su 1m 15ng hay su qui dinh thieu minh bauh, ro ranf trong phap
ché hién tgi khidn tgo ra nhﬁng tranh luan'vu quan ﬂle khac
nhau khl giai thien van de. su IUGE khao nhﬁng 1uﬂn ban nay
nham mic d{ch ggn loc mﬂt 86 y kien.hay &c nghi h&u bo tue
va hgan hao thém cho phﬂp ché dang ap aung,

Trong chieu.hudng ay, 1ugn vAn nay gam.hai phEn :

Phan thi nhat : Phéin tich phdp ehd kidm hién va kiém
” Fs
phap tal Viet Nam.

Phen thd hai Luan ban ve cac 1u4t diam can thanh
quyet trony, phap chd hien tal.
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PHAN THU NHAT:

s

gnﬁn-?icn PHA?_P-GHE
KIEM-HIEN VA KIEM-PHAP
TAI VIET-NAM
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cua tigh trinh tg chide viéc kiém hien ;5 kidm phﬁp t& thow Phﬁ}
thu@c dén nay, vdi nhitng ngt dZc thu cho moei gigi doan, Th@ﬁ
VEY, trudo khi thinh 14p Vién Ddo Hidn, Tham Chinh vidn 13 cd
uan gil quyon kifm soct hidn t{np va hop rhap tfuh odp cda
quyét dinh hanh chenh, ngogd tru'viic kiém hidn t{nn cée dao
luat, Nhung khi Vidt Nam thay hoi dee lap, Hidn phap dau tién
dude ban hanh, Vién Bao Hién pe aly ¢6 nhidm VU kiém hin i

& L

cac dac luat, sfe gt va ede qui tfec hinn chanh, vigc thist

18D Vidn nao Hidn nim 1960 khong xdm pham g1 adn quydy, kiém

., T . - 1 LY w L A

PREp tinh cde Tham Ch{nn Vién v} ©C quan nay van odn nguydn
. o T ” .

ven quyan kiom hey tinn cua cae nuy¥et dinh hanh ch&nh.
Cho Aén nim 1968, a8 thue thy H1&n phdp 04 17 Cong Hoa
o

Viat Nam, 1u§t 80 7/68 nga‘y 03/09/1948 ve t4 chite 704 C.lao PlLap

vign.dugc ban hanh va tham quygn kicm hign t{nh va kidm phﬁp

tfnh cus T34 Cao Phap gién dude phan hiét m@t cach ro rﬁng hai
3 ~

che d¢ -

* Kidm sodt hep hién tfnh cac dgo luat vy gfe
1u§t¢
* Kiém sogt hop hién timn va hob phap tinh ofo

"

van kién hanh chﬁnh.

) 'Tuyivﬁy, su k?&h DhﬂE Fila hai chgldé nﬁy chi & rhuong
dien tue gd trong thy tue to tung.

(ua hai chgpdﬁ D€ I Cong Hoa cung nhy ng IT Cong: Hoe,
ayu kiom soat tai phan cgc hﬁﬁh vi phﬁb lf ddu &qu thue hidn
theo m@t nguyen tfe tgng quat kiém soat hién tfnh che ege hanh
viﬁlép rhap va hinh vi hanh chanh, trdi 1ai ond widn, soat hop

phap t{hh.cho ede hﬁnh Vi hanh chéhh.
Dua vao nhan xet nay, chﬁhg tci trlnh b&r phEn th? nhat
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SU KIEM - SOAT HIEN TiNH
CAC HANH-VI LAP-PHAP & HANH-VI HANH-CHANH
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Hién Phap 12 lu%t le cﬁn ban cuﬂ quoe gla. Tat ca 3 a
1e khac chi phni aci _song quée gia geu it npuﬂn tu Hlen Phap
NEu 1uat le nay bi XAm phqm, pha huy thl toan thé h% thonp
phap ly 98 bi ban.tq, xa hmi 30 hon 1oan, Va lal Hien Phap
con la luat 10 En d%nh chinn thﬂ mgt qucc @ia, vgch nhﬁn
nguyen tﬁc cﬁn ban dau tien vo to chic quac rla va rldi bgn
quyen hanh aua nha cam quzan. chi nhﬁng quoc fiﬁ doc 1%Igﬁhﬂfﬁ
dan tcc tu et mdi o8 quyen_ l&p hien. ﬂc 18 mot quyﬁn nFuyen
thuy {pouvcir cripginaire) ma quoc dén xu dung aé bidu dudnL
chd quyen cua mlnh (7) Do vay, khi Hién Ph;p > } xam phqm tio
14 chi quyen quoc gia bi thﬁdhp ton, cuac gia se rhai chiu
nhun§ hau qua chinh trl va phap ly nﬁnp na, quyan 1di va tu}
de cua ca nhan o Hlen Phap thua nhan khnng dude bao dam, mei
ticng quan glﬁa cac dinh ché ccng quyen khon[ dudc ton trong
¢hfnh nhunf ly clo nay—ﬁa kh1en Ghﬂ hat oy quoc Piﬂ nac cunh
chu trong dﬁc tiet den van de bao ve Hifn Ehap. van de kidm
soft t{nh each hdp hién cua efc hﬂnh vi phap ly vl thé dudc
dit ra. Fiem soat t{nh cdacen hep hian cun che hanh vi yhap ly
toe 1a diﬂu tra, xmm xct nhun( hanh vi lﬂp phap va hanh vi
hﬂnh chanh & he cap kam hﬁn Hicn Fhﬂp co ﬁhu hop ﬁdi tinh than
cunr ngi dung eua Hién Phup hay khnng Now khanq co su kiém
saat nays, thi nhing, Zisu khﬂﬁn phi trong Hian Ph&p khﬂng dudie
bao dam, ton tront, dc vny ¢¢ thé mat hét oa sia tri me nha
1ap hién mong mudn va ky VO,

Tai Viet Nam, ,duen niem de cao0 nruyen tic uu tbﬁng ve
vai tro tol thudng cua Hién rhap tronf he cap phap 1y quoc fiﬂ
da lucn luﬂn dudc thua nhan va thﬁ hiﬁn Qua sy thidt lup nhing;
cd quan cé tham quyen kiem ant va cha tai nhdnr i vi phgm -
Hién Phap, Trude khi tim hieu Xem sg kiem soat hien tlnh da
duge £0 chub nhu thé nao trong phap Ghﬂ vlat Nam, thiet tudn
chunr ta can thau suot ve mot so van a5 ly thuyet cd tfnh canh
tops quat 1ién hé dén visc kiom hién. Do vqy, CHUONG I ndy pom

hai rmic sau day @

(7) NGUYEN DUY THAwH vd PHiN VAN T, 'VAn Pexifn sodt sy Ton
Tronp Hi&nPhdp cka T8noThéng! , Nrhifn efdu hinh chénh, XIV,1
{thdns 10,11,12, 1971) tr, 15
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Myc I : Cdc van de 1§ thugét ve su kiém soat hién tinh

k]

Mge IT 1 Sy kiém sost hién tfnh trong phip ché Vit Kam
Myc I : cfe VAN of tf THuvET VB sy xrfM soir HoP mIfN i

Trén phuﬂng dian 1y thuyet ton@ quat, su kiem snat hep
h:en t{nh dit ro mot ao vnn E 1ién hﬂ can duﬂc khac sat nkt =

= Whilng = npuyén téc hién dinh pac duge bao ve 2
- Nhilng k¥ho khin nao xay ra trong sy kiém soat hidn tinn?

- Whing phuong phap hny hinh thile nac duge ap dungy aé
thuc hien.su'kiem soat hién tinh ?

DeN I : NHONG NoUYEN Tc BIEN DIWH Nio DUQC Bic vE .

Trude khi xdc djnh nhitng neuyén tée hien.dinh ngo duge
bao vé , thidt tudng can phﬂi dinh n{hiﬂ va phan loed Hinn
phep. Viec dinh nghIa vn phan loai ne rat ean thist hdi le
ag hign hﬁu cua mot Hian phup nhuh phai 15 dieu kian dey du

tat yeu G& cd thﬂ to chde mat hﬂ thﬂng kiem aoat hop hién
t{nh H thing kidm scdt hgp hlen tfnh ol o thé dp dung khi
Hien phﬂp ay phﬂl la mdt Hién phap rﬁn chic _hay cuong ¢ t{nh,
mﬁt Hien phap thanh vin v tfnh cdch uu thd eda nd

I. KHAT NIf VE HYEN PHAD .-

4o DINE NeHIA HIEN pufe .

Mnt viEn klen hay mnt hanh vi , nhat 13 mﬂt hanh vi
phap 1y thudng dudb dinh ntha theo hai quan.diEm : thye chat
va hlnh thie, Su dinh nghIa Hién phap cling dua trén hai quan
A1ém nﬂy.
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1) Pinh g theo d Uc chat 3

Hien phap 13 tat ce ede qui tgc phap 1y quarn trgﬂb
nhﬂt Guﬂ qucc glﬂ, an d;nh hlﬁh thai quoe giﬂ, an dinn chinh
thé cun£ cach t6 chie chInh quyan{ tham.quy&n va le tuﬁnp
quan riﬁa nhﬁnr dinh ché cdng quyen, Tom 1gi, Hién phap o
mmt quou gia 14 vin kian phan anh t3 ehde chinn tri cua quon
gia dao (Q)

2) Dinh nghla theo gquan diém hinh thie :

Trﬁn guan diém hlnh ‘I:.thc, Hién pha,p 19, m?t van kic:;_*
phap ly toi guan trong, mat van kien chi ¢é thd thanh lap
hcﬁc sia doi theo rnhing thé thde dac bict 101'1u trong thu tuc
thﬁ thic ed mot Elﬂ tri ecac hon nh thﬂ thte hede tha tu.
cue nhitng luat 1e thuang

Ehung 1&1, ta ¢d thé dinh nrhia Hian phap nhu seu 3
"Hidn phap 18 mét van kien ﬁudc goan thnc theo mct thu tue
ddc bigt, beo pom toan tha cac qui tfe xde dinh cdeh 18 ehife
cong qnyEH uuu quoc gia

Theo guan niEm cun khoi tﬂ do, Hien phap khﬂnf nhung
chi 1a mmt vin kien xau dinh cach to chie cGnL quyen ma con
nhim mec tieu bao dam tu do va quyen 1¢i cho nbﬂﬂl dan, vi vag
trong Hidn phap con Fhi r'o nhﬁng quydn h%n cde nha cam quyon
treng tudng quan vdi dan chun{*.

e IR'N LOLI HIEN PHAD,-

1) Hign phﬁp tue 1@ vé Hién Ehﬁb thanh vén @

a) Hién pha tyue 18 : ngnn goc dau tién cua luat
+=00 Phap TRe 1
phap 1a tgc 16, lugﬁ 1@ lun khd& thug chi 1a nhﬁnr qui +5ﬂ
khau truyon. Do vay) noi aén Hian phap tuc 1%' 1a nghI aén mgt
quoc gia trong A0 cac djnh ché can ban ﬂdﬁc an d;nh xhing phai
bt mdt vin kién long trong, trgi lai bdi ﬁhﬂng ¢d phong tap
tuc, nhﬁng qgui tﬁn tuc 15 dﬂﬂn mol ngﬂﬁi uunp nhqn nht ¢ pia

(8) Npuyén Ven Bdnp,Luit Hign Phfp vh chinh Tri HQc (Szifron,T4c
©34,I971),tr.81
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Ll‘mr-win auéc-aluj

tri phﬁp lf.

Truﬂn( hop 1ién hinh nhat cua Hlen.pnup tue 1e la Hiern
rhap inh qucc.

L] Hien pha“ thanh vﬁn s H@aai th quac, nrag nay
hau hét cec qucc fia tren thé cioi acu e Hi&n phap thanh vEn
Hién pha“ thﬂnh van 1o mﬂt van, kian 1ich su, dudc Lién sogn
theo mot thu tuc long trgng, bdi mﬂt cd quan ¢o tfnh cach d@c
bidt 5hi chab chh 1gc cac 1uqt lq el lian quan dén t chuc
chinh qu:g'en cue mo'b quc-c gia. Khae in Hien rhap tue 18 ['_.,Erm
mct 36 rhong tqc rai rac do day, Hidn ﬂhﬂp thanh vin qui tu
tron,_r' mot vin Itiqn nhiitng dinh 1uqt cin ban vo to chic cd quarn

Gﬂnf' quyen "

2) Eién phap nhu tinh va Hién thap cucne tinh

Sy Phgn El&t nuy cc lien hﬂ a6n moi tuonz quan gila
cac dao luu% ¢d hién tinh va dao luﬂt thuing

8. Hién Ehap nhu t{nh : 78t hién vhap nhu t{nh 18
mot hién pha; co thé gua dnl }ﬂl chinh nhing co guan va thac
chfnh nhing thu tuc duge ap dung, che lugt 1c thudng, Diau nay
el nrhia 18 hien phap khond o t{nh edeh Uu thd, Ta ¢l thé
néi hién phap nhu t{nh thudnf thudng lﬂ hiun phap tuc le. Cﬁc
qui tde cua Hién Thap nhu tfnh ha? hién “hnp tuc le khing, co
fiﬂ tri cao hun dao luat thudnp o noi dung cua hai 1£ﬂi nay
hca1 toun Khe.c blct Nvuai r&,chlnh vi t{ﬂh cauh.uy&n chuyﬁn
06 sitn Eci,nen coc lugt gia che ring hian Uhﬂp nhu tinh xhéng
han che cuyen han va runv hugc thuc su nha cam quyen,khnng
Lao dam quyen 1d1 cua dan chung.

b Hién | :_tdnh : Hien phap eucing; t{nn 1a
mot hien vhap thanh vin va ohl co thé bi tu chinh ‘¢ nhﬁng co
quan va. theo nhitng thu tuc khae han_vdi ¢d quan hay thu tue
danh ¢ho cae dgo ludt thudng, Doi véi ,hién phap cuong t{nn.
1uat phup thuﬁng khong nhing: khonr tha auh doi hien phﬂp,mﬂ
con Khong thé ai ngude lai nhiing disu khoan cua Hidn phap,

3u rhan biet néi trén ; iuu Hion phnp nhu t{nh va Hién
phap cﬂﬂnL t{nh rat quan tronr ve phudn& ﬁien.huo hien,vl nhut
da nni,ehi trong truﬂnp hop Hlen phap cucng t{nh,rﬁn chﬁc,
r—-——ﬁ-—.—
THUVIEN KHOA HOG TONG HOP |

whe 1466
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hIa la'mct hian.phap thanh vﬁn‘mdi ¢ the up nung mot hg
thunm kiﬂm soat hien t{nh,de bao va nhitng nguyen tie qui dinh
trong hién Hhaf a3,

11. ¥HONG weuYEN TAc KIEN DINH NAO DUQC DA VE ¢

"i[,uysrl tic nién dlnh 1a nhltn{‘ qui tfe ¢ Tude r,hi trom,
Lan Hién ghap thanh vin_ rat khd sun dci,cn t{nn cach chi nudng
va dai tan@. Nol ﬂung cua chung ¢¢ thé bao Fom rat nhidu 1lanh
vue nhunp dai de ed thé xap thanh hai logi chinh :

8/ LeiI Tl WHET -

Nhing qul tfe a an_ dinh su tm ehﬂc ve dieu hanh cac
¢d quan cong quyan thien ve khia cgnh hinh thic.

Nhitng qui tfe thuce loai nay cd the k& @

1. qul tie an dinh ninh thai quuc fi& hoy khunr uanh
dia ly cua cong quyen : a6 1a truﬂnﬁ hop quoc ria thon; nhat
hay quoc zia lién bang

2. qui tﬂé an dlnh eh{nh thé chang han quuc gia theo
chinh thé cong hoa hay quan chu VeVass

3. qui téc an dinh tuong quen giﬁa cac tap the séng
trén 1nnh tho quac #ia ¢ nhu quoc ria sé thec ¢he dc dia phudng
phan quyan hay trung Uddng tap quyen,hay tan quyen.

L. gui tde an dinh thﬂm quyen cua nhing ¢ guan cnnp
quyEn ch{nh yﬁu.tren Gﬂp cuac gla cung nhu die phudng va thu
tuc hanh xu nhing; thamn quyan dG.

5. qui tfe an dinh moi tuong quen ¢ 1% cee ed uen eong
quyen vdi nhau nhu tudng quan pifla cac ed quan lap phap,hanh
1"Jhﬂp va tu phap.

r/ LesI THY HAT

Nhitng qui tée nhdm tac dam ¢@n quyon va nhan quyan

Hien ;hap cac guac mia thucn@ qui dinh nhﬁn# quyan tut
Ao c&n ban cua cong dan mot aach.dny du,nh : guyen nay'thao
Gido su Viong Vin ndc trong pidng tdp "Djnh Che Chinh Try Vidt
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Nem" ¢6 the xcp vao bﬂn.lﬂqi : uyen tu dﬂ nhﬁn than, quyen
tu do tinh than, quysn td do chinh tri va quyan tu do kinh té&
va X& hoi.

4ot nhan.xet can iudu 3 lg acy VGi nhitng; qui tac nh#mn
rao dam cac quyan ccnr dén noi tren chung ta thﬂy ¢G khi HlEn
phap aat va phing {idi'hsn'ma quoe _gla hay nhithg ed quan conh
quyan khong dude xam phan, nhunp cung cd khi nhing; cui téc ay
ehi 12 su tuyeu bo thien ch{ cua nuﬂc gia ma théi, nhu dsi
vl mot vai cuyen ve kinh té va xa hoi.

S¢ vi phgm hai loai nfuyen tac hien.dinh vua trinh hﬂy
lem phet sinh nhﬂn{ trunh uh&p ve ché ﬂo kiem hien dude thiet
1ap ch{nh 14 nhim aé fiﬂi quyﬁt nhung trﬂnh nhap nay. Hot cach
tcng quat, nhitng tranh chap ¢d thd xay ra theo cac hinh thi:
aau day

- tranh chap Liﬁa ¢ac ¢ quan onn( quyan trong hé
thﬂnf to chie chinh tri quoc fia @ tranh chap nuy xay ra khil
mdt ed quan cho ring oo quan kia ¢8 ¢d nhiing hanh vi phdp 1y
xam pham vuo 1anh vue tham.quyen hién dinh cua minh. hﬂ?G vuat
cua tham quyen da &udc an d%nh cho ¢ quan d¢ do vay gi&n.tlep
rhuvn hai dén thﬂm.quyan cua minh,

» tranh r:.]:mp fiua cac tﬂp the ¢dne quyen {phap nh&n
con; phap] : khi mét phap nhun khﬂnL ton trong nhdnp qui ttc
an dinh.mol tucn quan gida cac tap thé, thi du phap nhan quc
pgia xam phen ?ap su tu tri cua phap nhan die phudnp.

= tranh cth eu thé do tu nhan neu 1€n khi mct hanh
vi phﬂp 1y ctia chfnh guyen (Lap phap hodic hanh chanh} co hqu
qua lam.phudnr hai déen quyEH 141 tu nhan. Tranh chap cunp co
the phﬂt sinh khi tu mhan néu 1en t1 t{ch ctla hﬂnh vi phap 1y
vi da khon{ Lon uronp qui téc tu nhuc ﬁﬂnt quyen hogc aa vi
pham nhiing qui tfe bao dam dan quydn va nhan quydn.

Tom 1&1, moi hunh vi phap ly cua nhfnh quyen phai hoan
toan phu hop v Hian phap. Mol hanh vi 1ap phap hay hnﬁh
chanh @:; hdp hién ttau vo f-:la t:r-; va aun plm.'l hu:ar hﬂ. iinrnp %
trén phﬂdﬂ& dien phap ly, quag diem nay Khony: the chni cal
duge va van dé kidm sont su hop hian tgn nhu de dang. Tuy
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nhien _trong thye t& va dunr trén phitong dign chfﬁh try, van -
18 kidm soat Hidn tinh cac hanh vi phap 1y £8P phal nhﬁhg kho
khﬁn phdc tgp, Lﬁn{ chitny: lu nhieu guou 51&, ua khoi phai glaj
quyﬂt van dey, C¢a khong thidt 1ap ché ﬂo bao hién.

DOLN 1T, NHOWG KHS KHAN TRONG VAN DR KIfiM sofr mifn riwm

Su klem sodt hlen tinh khcny £ap kho khan =1 khi dem
ap dung nn Va0 nhﬂn[ hanh vi hanh chanh tdc 1 nhing qui tae
phap 13 d th cap hqc dudi cac dgo luat thudng. Thub vay, 3
nhleu quou ria dcu no to chde nhﬁnp thu tua ﬂe huy bé nhﬁhf
hanh vi 4dd hay vﬂ hleu hoa chung khi chnng trai voi phap lunt
DI nhien, khi chunh tr&i v&i Hién phﬂp thi nhunp thu tue ké
tren.dﬂﬂng nhlen.dem ap dung {nfcgi tru mot 8o truﬂng hﬂp rt
{t, cae hanh vi hanh chénh bat hap hién khén: _qua mdt trung
gion dao luut hay sfc luut]. Thh tyc goi 13 &0 ‘I:un[l; chc}nh
thang quyﬁn (recaura pour exces de pouvnir} cho phep hiy 10
nhunp hanh vi hanh chanh bat hgp phap, af nhien ﬂunr dua dén .
va huy Lo nhung hanh vi hanh chanh Let hdp hién, N&4i cach khacy
asci véi hanh vi hﬂnh chanh, su bat hop hien thuomny: Ghl 1a mﬂt
hanh vi bat _hop phap ;1a trmnp, nﬁhfa 1a s vi pham mot qui
tée phap luat thugng ding Lo th qui tée ghap luat ha dang{9)

Trad lai, mot dgo luat bat hdp hian luun 1uon 18 mat
su vi pham trgc tiep Hien phap, nan van s klem goat hién t{nh
cﬂu hanh vi 1%p phap thUdng 5ap phai nhﬁnr khd kh&n llen he
dén vai trd cus (udc héi va van de pidi thfch Hidn phap.

T._NHUNG TRAWH LULW VE SU cAN mHIfl? o4 (ovEw x1f Hifiv, -

A, CUAN DIEM cfa 6140 SU NGUYEN VAN BONG
va NGUYEN CUANG (UYNH.=-

Theo Gido sd Hpuyen van Bong va Hruyen asng {uynh
¥ho khin 1ién he den vai tro auu {uoe hni cd hai khfa cgnh

(9) LE DINHCELW, Luft Hitam Phip vk C&cpjmkh Ch¥ Chinh Tri (Saison)
Td sfch dgi hge , 1966, tr. 183
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Khia cgnh thu nhat 1a trun; mpt ehe do dan nhu, ase Cad
luét do (uon hni Lidu quyet uoc hﬂi la cd guan dai dien Eho
toan the dan uhunr dn vuy ¥ mudn cua udec hﬂi duac Xem la Yy
mdn eua nhan 4an va dunr thﬂi tudn{ trun; ¢hﬂ y chf quoc ﬂiﬂ
Klgm soat t{nh cauh hdp hién cua cuo dao luet tie la kiam saaL
tuou hoi, vu nhu vay cac ¢d quan cam nhun nhlem_vg kiem EDBL
hién tinh ¢é thﬂ lan at ca {uﬂn hﬂl, kiém soat ca y muon cua
ﬂan hngc dua den hau qua 18 lam sai lge hay nchich lai v ohi

%
o quoc dan ma Cuoe hai dai dien.

Do 84 nghi npd nay, trong n&c che dg dan chi d&ah nhicu
quyen hanh cho (ube hﬂl nhu tai Phap quoe trudc ném 1953,
nfuﬂi ta da khong thé ;at bo dUUn thanh kiun.cha rﬁnp ed quan
kiem hian cac dao luat ae quyet dinh trai vdi 3‘muon chun{
cua x sd, vi véy liuh sd Kién phgp cho thuy tu nam 1950 ve
trudn, cac Hién ph&p cua Phap qucn Jda khong tru 1iﬂu nhﬁn; Li
lien phap hitu h;eu & thidt lap m&t ché 60 kiém soat hién t{nh
cec {IED luq.‘b

Khig cnnh thu hai cua sy xhd khﬁn.xay ra khi ¢d mct dao
lL“t llEn he den quyen 1gi ccnf dan. Trong tru‘dnl hdp nay '
van.d@ klem ant hlen t{nh.trﬁ thanh. phuUnr tién bac dam tu
Iﬂ va muyen 101 ca nhan chon{ lai quﬂn [1a. Duéi dﬂnh nfhiﬁ
bao va quyen ldi va tu do th;enh 1isn¢ cua con nfddi, cﬂ guan
kiem soat hien tfoh ¢l thé vo tinh ténh vite cd nhin chong lgi
(uﬂn hoi, 1a cd quan dai disn cta nhan dani

Trudb noi e n(ai vn nhilng; kho khin nay, Gigo su T.& Dinh
Chan da ¢ nhitng nhan X6t nrude ladi,

B, (UAN DIfM cubne pdI oty 61fo sv if nhwE cHAN.-

Gido su 18 Dlnh Gﬁﬂn chu trudnu khonr nén han tam véi
nhitng;_ kho kh#n vign dan 9 trén. DS 13 mdt Lge lugn sai lam va
rat dé a& phd (10)

Theo ong, A% nhidn (ude hdi ¢ thé coi nhu 14 ec quan

(15) Inic, tr. 163
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Jﬁi cien y enf dan toc. Hhunf au ﬂgi diqn nay ch{ 6o thﬂ chap
nhan Judc khi nam no ths hien mot cach phu hdp vdi Hien phﬂp
Do &a, khl phat hleu y chi cuu mlnh tronr mct dao 1uat trai
v Hlan phap, Cuoc hgi aa khﬁnb difn ta trun{ thuu y chi dgn
toc va nhu vayﬂ u kiem.aoat cua ed quan iém hien trﬂnr :
trﬂdhs hcp nay nh%m huy bo hay vo hieu héa vin klen ad khony
co 1 1a nrhich 1y eq.

Do ﬂﬂ, tu O no, su kiem hien khonh he nghich vdi 3
chi nhan dﬁna Trai lai, no nham bac vé va ton trong: Gﬂl y chf
lonp trong va Huanhe, tuc la v Bhl quoc dan phat bidu tan
Hién phap. NS ¥hién cho y chi quac Gan thanr duc'e mhﬁng hanh
vi thomm nghlch, vuﬂt quyen cua (ude hﬂi, khi ¢d quan nay lém
ra nhing: dac luat bat hop hién.

N&u co su bmt aong quan diem ve nhim: khn khin trong
viée kiém hién cac hanh vi cua quE hol, thi tral 1g1, cac
riau su Iuat hoe nD1 tren dau donp F’khl ua cap dcn nhing khd
khin khroe lien hﬂ den van as riai thich Hién phap

11, NAONG ke KEAN TRONG VIfc GI1AT THfoH HIEW PHAD .-

b

Kiew.sogt hlEn t{nh mot dgo luat tuc 1& xem lgo 1ugt
ad ¢é phi hop vdi Hién phap hay khcnu. Nht thd cd nghTa 1a
phai so aanh noi ﬁun[ cua dgo lugt v noi dun; cus Hidén phayp
sg viec ney dat chung ta truwc mot khé Rhﬁn lﬁn lua : xhong
mot ch{nh vﬂn Hidn phap nao cé the qui dinh day uu va Jlnh
nrhla v mct sy ro rnnp tuyet aoi nhﬁn“ cuyen ca nhan va xa
hol cua nfudi conr dan, vi nhun( danh tu dude < unf tronr H;en
phap thUUng thddnv via tong quat via triu tudng cho nén can
phai I_;,:lai thich, v{ du do ngon 1uan, tu do tin nguong,
auver tham gia cdng Vi, quyﬂn tu huu ToVae Vi du nhd khi Hién
phap’ qui d%nh tu do lam viac, (ube hﬂl 1&1 bieu quget d@D lugt
han ché eay lam vaec la § riﬂ, Cgo 1ugt nay oo trai Vﬂi tinh
than Rién phap hay khanp ? Gau tru 1@1 tuy thuoc y kién cua
¢ﬂ quen kiem aoqt hién tinh ve van ag tu do lam viac. Co jguan
nay ¢o tha quan nism rﬁng tu do 1am.viec la mnt nruyen tic
tuyat dai ‘th quyen thiéng lieng khon& the bl ~13M han, Cd
quan ¢o the qunn.nlem,rﬁnp tu do lam viec ahi 1a mot nLuyan
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téc tuyab dol, mnt quyan tniang 1ieng khcng the bi g“dl han.
Cd quan cé the quan nigm ranﬂ tu do 1am vien ehi 1a Mﬂt
nvuyeu tdc tudng dol nan phal di d8i vdi su 1di {ch xa hcl
cung luan ly va sdc khoe con ngdﬂl. fThu ?ay, mgt dao IUat co
trai vﬁl Hian phap hay khong la tuy theu quaan nigm cua od
quan klam soat hlEﬂ tinh khi co quan nay 5191 thich nhUng
disu khoan oua Hien phap, nat sy g;al thich rong rai na theo
Gifo Su VEDEL, ¢ thé d4i téi su tao re ot thi luat mdi ma

tde gia 1la cdc ong toa (11).

That vﬁy, ¢ quan kiem snét hién tfhh ﬁan nﬁt 50

ﬂgﬂdi nhu uhung ta, do ?ay kat qua cua sud Elal thich Hﬂan
Ehap hay h&t ed ban vin naa dau chiu anh huﬂng mot phan nzo
hdl nen g;an dye, giai th; tuoi tac, dinh kién va ca t{nh
eua ho. Thanh thu, khi nhunw ta noi ranv cd guan Jlﬂm soat
30 sanh dao luat cung Tien phﬂp, thﬂt ra thhé phﬂl la Hién
phap dlch thue ma 1u y nghl cua hngve Hién E_UE {15} ¥}
tne, neu cg quan kiam scat gom nhieu ngudi eo mDL tinh than
bao tha thl chic chin ﬂhUHb G..0 luat tién bD xa th khong

the nao ra doi vl 1a uat hd'o hlan.

Chinh toi Hoa Ky, cd mot thoi ky, su e ngai nay

da trd nan mct au thue, Cae tham phun T6i Cao Phap flan i
dUGG quyan klem scnt hida twnh cac dao luat dc Qucc ?oi
bleu quyst da thi hauoh quyeh do theo gual nlam rleng cua
mi 7h va tro thanh nnuﬁg ngucl sang tao ra luat phap, dung
trén ea chlnh phu va Quoc hni. vao khcang nhﬁnf ndm sau
1930 da a0 cac Tham phan T6i Cao Phap Ulﬁn cc kﬁuynh
hudng bao thu, nﬁn du lan t6 1iat va huy bo tat ca nhin
dgo luut cé shisu hUdng xa h01 v&i 13 de csc dao 1uat nay
= vham dén tu do va quyan tu hiu la nhung nguyen téc hlEﬁ
dinh. ﬂgual Pﬁ, Toi Cao Phup V1en My Quoa cung da tuyun bo
bat hdp hien cac dao luat co t{nh eéch cﬂp tlan da thuc

(11) Ibid., tr.186
(12} Nguyen-van-36ng, Op. Cit., tr.107
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hlEﬂ chfnh sach New Daal cua Tnng Thnng Roosovelt. Sau nay,
tho s 00 nham nau Tham phan TGl Cao co khuynh huﬁng tian
bo hcp thanh da a6 cung vdi phar ing manh mé cua Tong Thonp
Roosevalt va cung luan, nén ke tu 193? Tci Cao My Quoq Mo
thay doi chisu hudng An la va Tong Thung Roosovelt wmoi thie
hien duge chudng trinh cua minh t13).

™ vh trﬂng trén ﬁa khiédn cho nhieu luﬁt gia gnl
chd ao chinh tri cia Hon Xy trong thoi ky dd 1a mot uha-du
tham—phan tri (Gouvcrncment des nges}, danh tu nay tuy
qua dang nhung aa blau 10 mot phan nso sy that ve nhitng khd
khan cus van dé kiom hjen.

Tém lei, van 48 kiém soat hién tinh cua cae dao
luat, trén nguyeén tac 12 mnt van de phﬂp ly & nlaw quyet,
nhung trcng thue oy da trd thanh mot van dé¢ chinh tri hay
nol cho dung hdn, co xon nhung yeu to ehinh trl, nhu ﬁ
.klen chinh tri, quan 0idm vé chinh tri. Hon ada, chiung ta
con dung trude mnt lua chon that kho khan H

- ¥éu chi han ché su kiém sodt hidn tinh vio cdc
daa luﬁt vi pham dén nhﬁjg qul tdc hién dinh 1iea quen aén
v1ac to chiic va dieu hanh cac d%nh ché nong uyon m~ thoi,
thl trﬂng trtong hop nay uhe da kitm hisn tuy ddﬂc thue
hien de dang nhﬂng lai cé tam ap dung cbat hop ve khang
loi {feh eho dan chung.

- Héu md Pﬂq& sy klem soat hdp hien tiah boo gom
luon ca nhing vi pham eac quyun 1di do Hiap-“hup bao dam
cho ca nhan hay unan tha, thi trung trﬂdng hdp nﬁv khong
tranh khoi dudce moi o ngai cd Quan Fium hién g0 5151 thich
ngi dung Hidn phap theo quan dign va phan UH& ea nhan.

S R S S e m w e ———

(13) Trog van Linh, "¥ oi Cao Phap V].Dﬂ va ’Jan Do Kiom Soat
Hﬁp Hl@n T{nn", Dicn thuyct [Bgi hgi Th&m Phan Toan
Qude ngay 28-12-1969 tai Toa Thudng Thai Saigon) tr.2l
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Cac nhan xét trun day da giai thich tai sao khung
tho ¢d mgt blﬂl phap ly tudng cho ?icc xay dung mnt hc
thoqg kiém soat hop hicn t{nh cac hanh vi phap 1y, Fol qucc
gla a6 tuy thee hoan canh lich su, tho chd chinh tri, _Quan
dlem va nhan dinh riong de 1ua chgn mﬂt phuongz thie klam
hién h{cn nghi,

DOA! : MMONG GIAT-PHAP HAY HYIng-TH®e xT84-30£T SU HOE-
HIfN.

Trén binh d:an 1y thuyat cung nhu khi khao-sat
d6i chiéu Luat Hién Phap, cbung ta thdy o ba glal phap ép
dung khdc nhau cho van d6 kiém sodt hop hin tfah :

- giai phdp khong to6 chie sy kiom soat hep hidn
tiah

- giéi phap kiom soat hop hién tinh bﬁng mot cd
quan chinh tri

- giai pbap kiom so&t hop hisn tinmh bﬁng mot ey
quan tai phan.

- TRUONG HQP KHONG T0 oo xIm sofr HQP B Tfn

Co mot vai quac gla trong dé su kiGm sodt hop
nién tinh khong thanh van as hoag s kiem sodt ad Lﬂang
dude du lleu trang fHién shap, au la trudng hdp Anh Qude va
Phap Qunc dUdl ¢hé dc dg tam cong hoa vdi Hian phip 1875,

Au- Trudughodp hnbh Qudc : vgn a8 kiE:Lu s0dt hla‘n t{nh
knong duge dat ra & ﬂnh vl qucc gla nny khcng 66 Hidn phap
thanh vﬁn. D4 khnng co #idn phap thanh van thl lqat hidn
phap va 1uat thudng nhy nhau, khong eo au khac blgt hon
kom va gla tri u thﬁng. Do vgy, khi ¢o sy mau thuan hay
xung dct ve neoi dung gilda mot dego luat thUGng va luat Hién
phap, nguoi ta chi can so sanh ngay ban hanh gila hal dao
1u§t, dao ludt nso ra sau nghla 1a mdi nhit s8 thﬁng deo
lugt ra truﬂc. Ioi cach khac, tai Anh Quuc khong co sy bao
va Hian phap, vl Hien phap va luat thuang ng&ng nhau, nnt

it _.I'IL

D 0 'i-'I
— ' ]

& -
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dao 1uat thuong c6 the sua d0i hay huy Lo nhimg tuc-15
hido tinh,

B.~ TRAWG-HOP PHAP-qUOC DUdi Cuf-pd DE-Ta COWG-HOA
VOI HIEN PHAF 1875 :

Hian Phap 1875 cua Phap quac la nct Hién phap
thanh vin_ v cudng, tInh, tuy vay khung cc aot diéu khoan
nao nni ve v1ec bao va dién phap va van 4o k15a soat au
hap hien. Hién phép 18?5 da cn y khung du 1iau mot ché-
tei noo ¢ho nhung dao luut bat hop hlEﬂ. Jgudl ta khang
bidt co quan nao 88 quyet dinh khi co mmt dao 1u§t pat h¢p
hidn.,

Trong trdﬁng hop nay, tnco mﬂt 50 1uat gia Phap,
cde tua an Phap phul tu nhan co Quyan phan quyet theo cach
thu ly glan tlap nhu Wca hy ﬂghie 18 thu 1y mou mhﬂﬂb
bign 1ién quan dén hdp hido t{ah cua dan lunt dudc ﬁp dunﬁ
chn vu tranh chup} U i vay trong nhl'wu vu klan, van d{:-
kkiem scat sy bﬂt hdp hlan da duwc néu ra, nhung cic Toa an
tu phap Phﬂp nhat diqh tu cbni khong chiu thy ly, khorg
Gh.l.‘u x6t tdi van dc. Quaﬂ diém na;f da dcn ‘1‘0;1 an Phap ql.mc
%ac dinh trong ben én ngay 11-6-1926 vo vu Radier (1l.).

¢dc Toa &n hﬁﬁh chanh ctng buyen bo vo tham quygn
ﬁhcng chiu thu 1y khi van 4o len ﬂngt hdp hién t{nb cun.
mot ﬁan luat duﬂn néu r . 1& rﬂy rat ro rct trang not
ban an ngay 6-1 1936 cua Tham thrh Vleﬁ Phap vo cau vu
Arrighi va Damo Coudret (D, 1938*3-1 ~ chu thlﬂh cua Z"
Llﬂﬁhmﬂnn] [15). Hau thf du dien hlnh khnc ve quﬂn diem
trén cua cac TGH ﬁn Pnap l; vu xat X1 Thung th Patain,
Lunt su. oun Thnng Ché Petnin ch trudng rﬁng sdc lust 0
nhuﬂ Toa £n T81i Cao Phap Quac trai vdi Hién phap 18?5 nén

(1Y) Nguyan Quang Qui¥nh, Hisn Phdp Lude hao (daigon,

HVQGHC, 1959) tr.l45
{15) Ibiad.
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vo hlau. Toa £n TDl Cao PhED Qunc da bac khude bap* bat
hop hian nay vdi 13 do Vo than quyan,

Ché dc kho:g cut llau au kien sodt hop hidn t{nh
¢S nhisu bat loi vi viec ap dung dung Hién phap chi tqy
thuoc hoan toan v&o han y v'a tinh than tr?ng hidn eta
Quon Hgl va nba cam Quyan, nhung thﬂu—te va klnh ughlan cho
thay ly tudng ay thudng kho dat dudc, nen tgl héu hat cac
QUoc gia khae cung ahu ngay “hap Luode dUdl nuujg chiun
the coug hoa sau nag, su kiom sogt hop hidn tfnh dou duoc
thiét lap hodc béng h;uh tinfe mﬁt cd quan chion trl hoic
bang hinh thie mot ¢d guan tai phun.

II.- K184 soAT HQP HIfw Tfwm piNa ¢0 quaN oHfWH TR]

theo hinh thic ndy, ngudi ta gido nhidm vy kidm
hién cho mot cd quan cn{nh tri. Gﬁ quan nay uhu&ng 13 n@t
hna nghi dan cu hoac mat uy ban cua ¢d quan lgp phép hodc
m?t tronh hal vlen mune-fni. Thi du trong Hifn nhap 1852
cua 1='h:_::p quoc Thudn Aghi vlon dudc giao phD trach vUu
kifm soat hdp hign tlnh.

A= Nhﬁns loi dch :

Giai phap gigc cho nnt c¢d quan ¢ btinh cdch dei
dlcn hanh xv quyan Ikiom hiﬂn, nghia 1a mnt ¢d guan chinh
tri kiém aaﬂt mot cd quail chlnh trl, s3 trdoh dude he
khau thd nhat ma chuaﬂ ta da neu o doan tren, tﬂc 1a traoh
khoi sg ¢chl trfch ve V1¢c y nunn cua Quoc hol i mat cd
guan tai phan thong thUﬁng ki om soat, bdi le trnnc truong
hon nay kbi mdt dzo lugt bi bdc bo vi bat hgp hidn tni
Quﬂc hui khong the bat blwh, V1an ¢d réng od guan kidn
soat khﬂng ¢6 tinh cach dan od.

Giai phdp nay otug ¢d vé hifu 17 hoh nda khi

ngudi ta chon ngay cd guan 1ap hién dé giao phd ohiéun vy
led S hian 16 riang @
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- Co quan d6 ; van dia vi hop ly va thuqn tlen
nhat de 0131 thlch y nghia Hlan phap do ch;1?
minh soga théo va d6 bist rd khi namo Hién phap
da bi vi phaa thuc su

- Trong mot chg d@ Hidn phép cudng tinh, ¢¢ guan
18p hida chfnh 14 co quan & h8 cap trén cd quan
l%p pbép thljt‘fﬁng.

Tuy nhién giﬁi phap kiem hién bﬁng cd quan chinh
trl cung vu&ng phéi nhung trd luc quan trong.

B.~ Hhilng bat 1oi ¢

That viy, sy kiém sodt hop hidn tinb 13 wét haal
vi tai phan céd tinh céch phnp 1y, do 1a dia hat cua cac
ant glu, nen mnt co quan ﬂhlﬂh tri s@ khong du kha nang
ky thuat dé lam ccat viic nag, thu nda , vi 15 mnt cd quan
chinh trl, cd quan sé co hhuynh huﬁng ca xét van ds tréen
khia canh ¢hinh tri tide la cac hhla canh 121 1ch, hdp thdl
cung nhu gia tri thuc tidn cna nu hon 1a Khlﬂ canh phap ly
thuan tuy. Thay vl dong vai tro cua mnt cQd quan kiem sodt
tinh cach hdp hién banp cach gui chlav dao luat va {dien
phap, co quan ehfon tri thUﬂng bién minh thanh ed qu_d k1am
sont tinh cach hop thdi cua dao lugt.

J0t bat lgi khde 1a ¢d quan ch{nh tri khd @il
duge tfnh cach duc 18p doi v&i chlnh quyen vl thudnf o1
anh hudng ho&c ap lye cha chlnh quyen. Lich sy Hidy pﬂdp
cuﬂ Phﬂp qugc da cho ta mnt oéng chung ¢ cdc e guan ban
hién dudi thoi N¥& Sha Luan Ea T va De IIT chi 1a nhﬂng
ngh; ?1gn bu nhin khong tao ﬁqu mgt hoat dq&g hitu hlﬁu
neo Ca.

Do vAy, nguoi ta nghl dén mdt giai phép 1. thue
hi@n su xiem sodt hidn tinh bﬁng co quen tai phﬁn.

IIT.- KIBM-304T H18N-TINH BANG CO QUAN TAI-PHAN :

DPa eho vifc kiem sodt hién tinh phu hop véi
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nguyén tée trong phap, hinh thie thudng dugc &p dung 13
giao cho mot cd quan tai phén, tdc 1a mnt co quan tu phép
hay mut Tna an.

Cd quan tai phan nay ¢d the 1a nut toa an bac
hién &ic tham nhu Hai ﬂcng Bac Hién du lleu trcng Iﬂen phap
1
1955 cua Phap Jude 3 ¢d guan ay cung co ths la T0a an Tu
phap thong thudng.

Giai phap kigm hién bAng ed quan tBl phan chlnh
la glal phap dudt ap dung dau tién tai hy Quoc va sau nay
mut 80 1dn cac Qucc gia dam chu trén the gidi di wbd phong
thau, nhu Dei Han, Whut Eun, Trung Hoa Quﬁc Gia, Lan Dddng
VeVarennas tal £ chiu, va Lidn 3ang Tay-Bue, f, Tho nhi Kv,
Y Phsg ho, ﬁn, Tam Pd VeVae.... tal Au chau.

Tran giai phap nay van dé quan trnng can giai

quyat 1la thu tuc thu 13 va thé thic kien soat. ap dung Ly dna
¢¢ quan tai ﬁhan.

A .- Thu tgc thg li 3

1.~ Xitm godf bang cdeh thu 1y truc t. gp cEn_ggi le
phuong-phdp chinh-to.,

TPﬂﬁ& thu tgﬂ quy, ¢é hhah ha; dona the nhao nhan
thuy m:t hanh vi phap 13 bat hﬂp hian dsu ¢d tho de ddn
xin phan quyet vo su bat hop hién cua hinh vi dd.

Don khoi to nh&m muc dich chinh va duy nhdt 1a

Xin tlau huy hay tuyen bd hanh vi bat hﬁp hlen. Ca quun
bac hiédn theo thu tue true tlﬂp nay vhai 13 mnt Toa 4n d déc
biet chd khong tho la Toa an thUdng.

2.- Kiém soft bing cdch thu 17 gidn tidp : phuong
phép khude bidn.

Trong thu tuc na;, uhung ta khong dung txudc mct
don khoi 6o nhﬁm.muc afch truc tiap xih hiy bo % b vi
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phap ly bat hﬂp hlen. U&ﬂ da kiem soét hién tiah ed t{nh
cach gian tlep vi dude dﬁt ra nhu mot viec phu A Y That
vay, ahan mat vy hlen nao dé trudc toawgﬁ, mnt bén xin ap
dung dao 1uat mnt ben xin hhong ap duag v1en 16 tf{nh odch
bat hdp hlen cua no, su ﬂhcng cal nay 1a mct khuﬁc bian
”han mot nguyen tée ve thu tue, Toa dn xu ve chinnh- -vu co
than quyan xd ludn ve phu ddi nén trong Eruwng hdp do,
trudc khi phan quyat o noi dung cuoc kien, Toa phal xét ve
h:en t{nh cla doo luat »i a3 nghi. Nau t{nh cach bat hop
hién dude xat nhan, Tna chi tuyen bo khang E dung dﬁn luat
aé cho truﬁng hdp cua cac dddng nhin trnng vy klan na tnol.
ﬂgﬁ luet bi ehi trfch van ton tai. Toa khung tha truyen huy
bo dao lunt ducc, va trong can vy an khac, muo o gat su ap
dung no, cac dudng sy van Dh&l nai ra khude b1sn bat hﬂp
hién mot 1an nia.

ﬂoa Ky 1a motnuﬁceia ap dung thu tyc kicn soat
thec lmi glun t15p V&l hau qua 1s cac cap Toa an thuung
dou e tham quyen k1o Eoﬂt hdp hlen tinh. luy nhlen, da
sy khan céo, chung quy cdc vAn 46 nguyen tfc déu ed the
du?c cd quan tai phan cao abdt giai quyet (16)

B.- Tha thie kida soat

’ i | b .- L T
Co hai the thuc ¢ tion kiem va hgu Klgm.

1.~ The_thdc tisza kiem : Tho thie nEy cd tinh cdeh
phong ngﬂa sy vi h1ﬁn, nghie la su kitm sodt duge thye
hlen trude khl dga 1uat dudc ban hanb. Thi du nhu & Syraa
sau khi mot du luat dudc Quuu hDi chung quyﬁt, hou icng
thung hodc l/u tung 36 Dan biau cho r&ng du luat a6 bat
hgp hign, du luat aa dudc chuyan dén co quan kium hién 14
Tei Cao Phap visn do tham dinh, Cd quan nHF o muh thoi

— T O R e S e

(16) ﬁut vai nude khac nhu Uiat-iam cung cu ap dung phuong
cach khude hlcn nay, nhung voi mut vai sua doi.,
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h%n la 10 ngay de cdu x6t. Heu tinh nach bat hdp hien dude
xa¢c n‘nan, au luat 1) duge c-huyan hoan ve Qunr.'. th da tu
chinh.

Tai Phap, the tinfe tisn kiém nzy cung dugde ap
dung trong hai ban Hién phap 1946 va 1658 (17).
ang g phap

Sy kiem sodt tisn kism ¢d fch 19i 1a chin dlng
dude sy Vl hlEh ?d ngudi ta khonb phai lo ngal dén nhing
hau qua ¢o tha 1ay ra néu dao luat dude ban hanh,

2.- The_thde hau kiem :

Hﬁu kisw ¢S ﬂghia 1a khi co guan kiem hién klgm
soat tinh eden hdp hién EUB. cdec hanh vi nhap ljr bi chi
trﬁch thl nhUHg hanh Vi nay da dude nha cam quyen dem ra

p dung va chung da lamn thiat hai dan quyan 1gi ctia cong
dﬂti-

fhuge diém cla giai phép bju kiem la cde van kién
bl chi trfch vi dugc klem soat sau khi ban hﬂﬂh ndn ¢d the
gey Pﬂ nhdng thlat hai ma trong thUn to nhlav khi khong tha
nao boi ton dudu, tuy nhlen 191 ¢d uwu diem dang ke la tat
ca nhdng ai bi thlet hal deu cé the hanh xu £0 quyen, cho
nen hlan nay, da so cae quoc gia thudng ap dung the thic
nay .

Tém lgi, sy kiem sodt hign tfoh 1& mdt hiu qua
tu nhiﬂn cua ché do Hien phap cﬂdng t{nh. Do dia vi cao
trnng va toi thuung cua ban van nay so vai thdéng phap,
tlnh cach chlnh dang, can thidt va hdp 13 cua nhu cau kiém
hién that hat suc hisén nhlen. Do vay, mic du co nhﬁnﬁ khc
kkhan thye t6 va chfnh tri, hau hét cde QHDG gia dsu no lyc
va chu tam trnng sy hlnh thanh mct ché du kiem soat hién
t{nh honn hao. Tuy da co nhing ﬂl hiat hoac bt dong trﬂng
mnt s6 khia canh nhu phudng thie tuyan chon thanh phan nhan
s, the thdc va tha tue ap dung, nhung diem tuong dong dang

(17) Xem dogn III, muc II, trang 70=75.
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ghi nhad nhét gida cae qvoc giﬂ hian nay 1la cd quan kiém
hién thudng mang binh thic cia mqt co gquan tai phan hon 14
mgt cd guan chinh tri.

Rlang tai Vlat Ham, vlgc kism aaat hida tlnh co
phing dac diém nuﬂ ? CAu tra 191 chinh 14 adi tucng cua nue
TI trong chudng nay.

et
fsk
pek
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£/Y1UC 11.- sY KIfie SOAT HISN TINH TRONG PHAP OHE VIRT-NAM

L ——

T ngay thu hoi dUdc dge lap {19&9} cho dén pam
1954, phép luat vlet-Ham ginng nhu cua Phap, khcng chap
nhan au kiém soat tfnh cach hop hlen cua cac haah Vl lap
pnap. Du 1a hau qua cua mﬂt quan nlem cn dlem cho rang
quyan tu phap khnné duodc phan X2 vE hlen tinh cua hanh vi
ph&p ly do quyan 1ap phap dua ra. dguﬂi dan chi co the chi
trich c¢dc hanh vi hanh chanh vi khong hop hién hay khong
hdp phap chi khong the khieu nai ve cae hanh vi 18p phap(18)

Quﬂn n4am nay khong con ton tﬂl ada ke tu khi ¢o
Hidn phap ngay 26—10-195& thoi DG nhat cung hoa va flen
phap ngay 1l- h-lgﬁ? thol BE mh} Gcng-Hoa. ?Ui hai Hién ph&p,
nay ngudl d&an Vlet-dam.cn tha yﬂu cau quyan tu phap xét x
cdce hanh vi lap phap vi hian cung phi ¢ac hanh vi hanh chénh
v1 hién va but hgp phap. mguyen tic chung la vay, nhung xét
ky, te s& thay su klEm soat hian tfoh 48 duge to chlde rat
khéc rhau gida hai chd do Hién phap.

DOAN I : CHE DO RIMN SOAT rf 198 1
chuc HIEN PHAP ~10-1956
Vi LULT SO 7/60 NGAY 23-10-1960.-

Hign phﬁp D§ Nhat G@ng Foa ban hanh ngﬁy 2610
1956 da gino phdé tham quyen phdn gquyét ve tinh cich hop

{18) That Ta, Bmio‘c 1956, ‘Jlephlﬂ'am chusg cO Hl&“} phap nén
van dg kiem godt nhung Hagh vi, lg f phap ,khopg dat ra
(dy so 1 ngay, ?f?{lqhﬁ khngg cndg nh thye cua wmpt
Hlen phﬂp]. Con ve vige kiem Hien cac hﬂgh vi hanh
chanh trude 195&, cung it dude de cap den vi :

- rat {t khi haph vi hanh chanh loi trge tidp vi hién.
- néu hanh vi hanh chanh ,dua vau mﬂt hanh vi ;ap Ehap
viﬂhlen nhun§ hhon; trai vdi hanh vi 1ap phup nay,
thgm phén khong che tai nd ducge du no gidn tlap vi

hian.,
- Th%t ra khong co mot vdn kidn mang danh hiau nidn
phap.
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hidh oda cac dao luat, sfo lugt vg qui tde ngnp chanh c¢py
mot o quan a3c bidt 13 vrpy Blo-n1sy, hhung m3i g, nz3y

23121960, Ludt 88 7/60 nés Ta doi 45 gy ¢ish vige 2
chic, i3, hanh cung thy tuc gp g trude o quah kidp,
hiép nay
Lo~ 28-crvg v DIBU-H)wy vxﬂg_gig:g;gy.

A T, -

£+~ Thanh Phan nhan-ag -

Thanh pua, hoi vwidp Vién Bg, Hign of tioh ¢gen

bon hop gida nhap vat chinph tr% Ve chuyén giq luat phdp
ES ~ .

T Mhign iy i L 2838 ¢ Fhigm ky o, thanh ph}),
Vién Bao HiZ, cham dft cung vdi nhigm )y 13p phdp (19),

man nhi§m Ky lgp bhap, v 1; do ty Chde hogie %i 1y do sife
khoe, odc vi pat 1¥ do nao khéc m3 vig, 840 Hidn x4y rg
chinh d&ng. Quyet dinh ejiq Vién Bdo ngn chan ddt hhigm vy
Cua Chy Tich hay hoi thap vi nhung Y do ke trén trude khi
man ohiém kky phai duge t01 thisy SEu thap chap thugn, Ty

tru&ng hop, quy@f}d;nh nay 86 dugc chuyan 16n TSng-ThEhg
hay Qude Hot a8 o azudi thay thd,
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C.~ Nghia vu va guysn 1y cng Hoi tham Vién bac Hién

a)- Ghu T}ch va Hai tham Vién Bao #idn ¢4 ban
phan tranh tat ca nhung dleu ¢6 thd lam thuong ton t{nh
cach dnc 1ap va pham gid clua chic vy minh.

b)= Chic vy Chu tich va Hﬁl tham Ulen 380 Hién

khnng the kiem nhidm vdi nhﬁug chie vu ¢d phuong hai dén su
dac lap cua cée vi dé.

- guzgn 191 -

a)- kgoai tru trudng hop phan quac, xam phgm an
nlnh quoc gia, bolc dudng trudng pham pbap, HDl than ?150
Ean Hlﬁn, trong xuot nh*em ky, khang the bi truy to, tam
na, bat glam hay x4t x¥, ndu khon ca su thaa thuaﬁ rua
?ien Bao Hlsn, 5h1 troing mut ban quyat dinh duge 3/3 LDna
sb ho1 vién nnap thuan.

b)=- Phy uap oha Chu- Tich va cac Hﬁl tham vian Bao

Hién dudec kiém lanh vdi IUUng banb hoac cac khnan ph% cap
khac . Trong trucng hcp cac vi nay khong lanh 1udnb bong
hodc phu cap cua mct cong quy, Long Thong eé thé an dinh
mnt phu cap cao hdn

I1.- THU Tyc Kifw sofr mify ofwg 4p DyNG TRUGE vIEN BAQ HIfn:

Thu tuc kiom sodt hidn tinh ﬂp dung trude vian

B&o Hien duge qui dinh & disu 13 dén dleu 28 trong luat 8o
7/60 ngay 23—12-1950 theo d6 chung ta ¢¢ thé phan tfch nhu
aau

A.- Nhiung phudng céch khai £8 : CF hai phuong cdeh khii
t6 : ohfnh t5 va khude bidn,

l.~ Phuchg cdch chinh t0 :
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a)= T cdch khoi to 3

- MDl thé nhan hay phap nhén ﬂDﬂg phap hodc tu

phap d8u cd tna theo phudna cnch chlnh t6 xin nhan Quyen ve
tlnh ﬂuch hop hlen cua céc hanh vi phap 17. an xin phén
quyat phni vign dan 1; do va gﬂl dén Tham Ghlnh Wlen {2an
Haph Chdnh) de tda dn nay chuyén 1én Viédn 3ac Hién.

- Tham Chinh vlen nung ed gugan tu_x nap don thinh
cau vlan 840 Hien xot tinh cdch hop hién mgt hanh vi phdp 1y.

b)- D3i tudng cua don khigu_g11 :

Bigu 1 Luft 7/60 qui djnh Vign Bao Eifn c tham
quyen ph&n qugat ve tfnh edeh hop hidn cua chc dao luut, sfc
lu&t, va qui t4c hanh chénh.

Qui téc h&ﬂh chanh & day Phﬂl dudc hiéu 1a nhung
quyet dinh co tinh cﬂch lap qul. dhd thé ﬁni tudng cua dﬁn
khlau nai trude vien Bao Hian 13 nhung hﬂnh vi lap phap v
hunh vi hanh ﬂhunh lap qui vi hien. Do vay, ta ¢o thé suy
dlen rﬁng sy kiém sout nhﬁng hanh vi hanh chdnh ca nhan vi
hien van cnn thuoa th&m quyen cta Tham Chinh Vlon Pidu nﬁy
kha ai chap nhan dude vi 13

- nhing hach vi hanh chanh e& nhin tryc~ tiép vi-

hién {nghla 1la khoog qua trung gian_ mot haoh vi 1ap phap hay
1ap qui) trong thuc té rat {t khi xay ra.

- doi vdi nbdng hanh vi hanh chdnh ¢4 nhan gian
tiép vi hién (vl trai vai mat hanh vi lap phap hay 1ap qui
hgp hlen] tde la bat hop phap, thi su ché tai dddng nhién
thugc tham quysn cua Tham Chinh Vién qua t0 tung chdug théng

quyen,

2,~ Phudng céch khude bién

?

fheo phucng cdeh ndy, trong moi vu kién, bat k¥ &
giai doan t& tung nao, k5 ca giai dogn pha an, va trudec bat
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cd toa an nan, mut tung phddhg co the néu 1lén mnt khude bién
dé xin gat ba sy ap dung mnt hanh vi lap phap hay 1ap qui
du?c coi ¢o tanh uu¢h vi hien. Bﬂn cua ducng sy phﬁl nep tal
toa an duotg tung, ds toa nﬂy chuysn 1én viaﬂ Bao qlen.

Trong ea hai truﬁng hﬁp chinh to ha; khUdc blenJ
the nhan hag phap nhan khol t5 phal du ky mut 80 tien dy
phat 2000 dong .

B.~ Thu tuc ngp trinh don Xhdi t3 :

Trnng th&lhan bay ng&y sau ngéy nhﬁn daon niﬂ phﬁn
quyat toa an nay Tham Chinh ?1eﬂ phal quyat ﬁinh ve van de
nap trinh don ag hay khong 1én vien Jao Hidn. Dlen tlan ae
khac nhau tuy trudng hdp don dude chap nhan hay bi tu khude,

1.~ Trudog th_chap nhan ¢ ¥&u Toa £n hay Them Gh{nh
Uien nhap nhan don xin phan quyet ho sd sé dude chuy -3a adn
Vien 330 ﬁlan trong han buy ngay. Toa an hay Tham Chinh Vlen
8e ﬁinh hoan vu klan chc tdl khi ¢d phnn quyet ena Vlem Ban
Hién nfu don xin phan quyat da duge neu ra theo phﬂdng cach
khude bien.

2.~ Trudng hop tl khude : Tox dn hay Tham Ghinh Vién
¢é the ti khudc ngp trlnh vl xét don xin khdng cé 17 do chlnh
daang, quyat dinh nuy phai tong dat che dudng ag trong hEn buy
ngay. Quyat dinh aé 1ia mot quyet ﬁ}nh thuaﬂg va duﬁc hieu
quygt theao da s6 do thanh phan luat d;nh cua toa an thy 1y vu
ki¢n, hay cua ‘Tham Chinh Vién (san Hanh Chanh), tay trﬁdng
hgp.

Sau khi nhan dude quygt dinh t2 khude ngp trinh don
Xin phau quyat duﬂng sy co the khieu nai quyet dinh ag.Trnng
han bay ngay, k6 tingﬂy quyﬁt dinh tu khddu dddﬂ tung dgt aen
dudng su, don khidu nai co V1&n dan 1y do phui dddn dang ky
tai phﬂug lyc su hodc phnng Tang thd Ky cua céhc phap dinh aa
t? khude ngp trinh ddn xin phan quye:t.

Trong han bﬂy nguy sau khi dang ky don Lhiau nal,
toa an hay Tham Gh{nh Vlsn 80 gdi ho so 1én Vlen Bao Hidn.
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C.- Thu tuc tgi Vidn Bao Hién :

Tai vien Bao Hlen, truac khi dﬂdc dua ra x&t xu

chinh thdc, cac ddn %in phan quyat con phﬂi ehiu mnt s gan
loc nda trude ﬁy ban dinh tham.

1.- Thu tuc gan loc don xin phan quyat Lrude Uyuﬁan
Binh Thim.

a)= Thiah phau va nhiém vy cua Uy Ban Diph Tham 3

Tal Viﬁu 380 Fign, ﬁy aan-Binh Tham ¢d nhiﬁm vy
tham dinh nhﬁng don xin phan quyet vs t{nn cach ngp hién cua
cac hanh vi lap phap va lgp qul da dude chuyan dan ﬁl&n.

Uy dan gom nam nal tham do Ghu Tich vluﬂ chi dinh,
trong 86 46 ¢d hai dan Ulﬂd. Nhlem ky cua ﬁy bair 1a mgt nam.
&3 ban tu bau lay mot trudnb ban.

ﬁy Ban dinh thim 12m vi@c theo thu tuc sau day :

b)~ Thu tuc 4p dung trude Uy Ban Pinh Tham ¢

Sau khi tlep nhaﬂ, trong hgn ba ngﬂy, Phnnw Tong
Thu Ky Viﬁn Bao ¥ién phnl enuyen nhing don va ho sd phy dlnh
18n Chu Tich a6 vi nay chugcn gioo ngay choﬁy Ban Dinh Tham,

Trong hano ba ngny, sou khi nhﬂn duge adn vu ho sd,
Trudng ban Bioh Tham glau noi vy cho mut ﬁoi tbam cnra ﬁy Ban
aé tham cidu. Trang thoi han hal thang, tuan thée uy baa, do
TrUdhg ban tridu tgp, nghe thuyét trinh cua Hoi tham phy
trach, thao 1luén va quyct dinn thco da a0 tuyat a6i vo su bac
bo hay chﬂp nhan don xine

- Trﬂdng hop bac idn Quyat dlnh bac don cuu Uy
Ban dinh tham sa dudc Phong Tong Tho Xy, t uy trudng hgp
tong dat tdi toa 4n sd quan hay Tham Gh{nh Vidn va tdi dudng
su, trang thoi hun bay ngay. Quyﬁt dinh bac dﬂn nay ca t{nh
cach chung quyat va dude lam dudi hinh thite mgt ban 4n cé
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vign dan 1y do, Tién dy phgt khl ngp don khdi to bi tich
thau.

- Truon dB E i1h an : Ho sd ag do Phnng Tnng
Thd Ky uhuven lén Ghu Tich vien 380 Hidn trong thii hah ba

ngay . Tien dud phat st huan 131 dudng au.

2.- Thu tuc xdt xd disn tidn trude toa =

- Trung thod han ba ngay sau khi tlcp nhan doh xin
phan qugat cung hG ad, Chi T%nh ehi dlnh thLyat trlﬂh vien '
trong 50 hoi tham cua Vlcu ds tham cuu don xin va 1ap ban
thuFet trlnh Trong tndl han hai thang sau khi nhan ho sd,
thuyat trinh vian phal de len chu Tich Hian mut han thu;ﬂt
trinh kém theo ho sd,

- Jan thuyat trioh va Ho sd s6 dude chu tich thong
tri cho tat ca Hgl tham, dong thdi an dioh mnt phlen nhon
cua tosan vian trong han 15 ngay dﬁ thaa luan. bicu klcn tuc
36 dugde aw dinh 1a sau vi HUl tham va vi chu tich. 50 vi Ghu
Tich bl can trd, vi h01 tham nién trudng 39 tgm thoi thay the,

- Piéu kién bigu quyat cua Vién Bao hién 13 sau f6}
thim 201 vSi hanh vi lap phap vi hidn va nam (5) tham doi v&i
haoh vi lap qui vi hién.

III.- PHAN QUYST cUa vifw pio Hify

Quyﬂt d;nh cud ?ian B840 Hién vé don xin phan quyet

ve t{nh céach hdp hién cda edc hanh vi 1np phap va lgp qui
dudc soan thao dudi hlnh thUG mot ban an, trong du, sau khi
vlen dan 1y do, ?ian Bao Hidn phan quyat rang cde didu khoan
bi chi trich hdp hidn hay khong hdp hicn.

Nhing ban &n cua Vién Bao Hién cung nhu céde ban an
cla ﬁy aan Binh tham buc o dﬂn xXin phan quyat deu dudb
chuyan sang Phu Tong Thnng trong han bav ngay va phai duﬁc
dﬁng vao Gang béo trong thoi han 15 ngay sau khi Phu Tong
Thnng t;ep nhan dudc.,
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Ve phudng dlan h1§u lgc, phan quyet cua ?len Bao
dien khong co hlBU luc tiGu huy hanh vi phav ly bat hgp
hidn ma chi co hlBu luc ¢1nh ehi su thi hanh cdc dicu khoav
vi hidn k& tu ngay phgn quyet dude dang vao cong bao.

Tmnlai, xXuyén qua nbﬁng y nlem vua trinh bay ti

cd tho neu mut val nhgn x&t ve ché dc kiem sodt hifn tink
dudi thoi da nhit chg hoa nhu sau 3

1.~ V8 _cd quan kibm hidn :

- Vién 3ao Hién cd tfnh cdeh mdt co quan tai phén
hon 1a mut ¢d quan Bhinh tri. That vay, disu 85 Hlen phap
26-10—195& qui dinh rang "vlen 380 Hien thu 17 cdc dan xin
phan quyet ve tinh cdch hop hién cua dao 1uat, sfc 1luat, va
qul tic hanh chﬂnh". Fhl ndi vian 3ac Hlan ”tbu 1y" v

phan quyt", thi rod rang ¢1Hn 340 Hidn 13 mﬂt ed quan tai
phan.

Hon nus, cdc dﬂn xin phan quyet lai pbal do to& &n
nap trinh, nhu vy Vign 3&0 Hién ¢é mot 1ién lac mit thiét
vol cac Toa ﬁn va ¢o ths coi nhu mnt cd quan T5i Cao dung
trén uau tna an, riang ve phudng dien kiem sodt tfoh edeh
hdp hidn ctia cdc hanh vi phap ly.

- Méc dd hanh xu mot nhlem vy ¢S tinh céeh chuyan

mon, vien Bao H1an 1&1 dudc qu1 dinh vdi mnt thanh phan hon
hﬁp, trung dd cé bon dnn biau. Dﬁc d1am.na3 to ra thich hop
vdl vai tro cua Uian 8&0 Hion, vi nhu chung ta bict nhing vu
ki8n va vi hian thudng ¢6 tfnh edch chinh tri, chd khdng hin
thudn tiy phdp 1y,

2.- V8_thu tuc kitm hidn,

a)= Luat ?/60 da qui dinh rat chat che va gidi han
thdl gian danh cho mol giai dagn trong dier tlan vy klen, do

vdy cd quan kiam hien khong the lam dung tham.quyan aé kéo
dai thoi gian tham octu.
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bi~ Su cudng bach cnng bo cﬂn ban an cua Vien 3ao
hién va Ly 3an Elnh Tham ¢4 thé dua dén su g1ai thich bing
hai cdch khdo nhau (20) :

- sy cong bo chz cd tinh cédch cdo tri cho moi
nguu’i biét ma thdi, nd lbhung ham chda ¥ nghia
cia mﬂt hlﬂu luc tu;et doi .

- su coﬂg bo bisu hieu cho mnt hiau lue thd hai
cua ban an 13 ban an cé hleu luc tngt dai
nghia 13 phan quyet bac ddn khluu nai cua ﬁ
ﬁﬂn Blnh Th&m ﬂun& nhu viée dinh chi sy thi hanh
cée d1eu khodn badt hdp hien cu gid tri doi vai
tat ca noi ngu’dl chid khong phal riéng asi véi
nhing dugng nhan trong vy qun (21) .

¢)- C6 mEt au mau thuah trong ohép ché Audi thoi
Pé nhat cong hoa : mnt hanh vi hanh chanh bat hop phap 55 bi
Tham thnh Vien Ehu tal bang mot ban an ¢d hlau luc tiGu hu?
tuc la hanh vi 4y coi nhu khnng he cu, trong khi ﬁa mot ty
t{ch nﬁng n@ hﬂn la vi pham Hlen pbap lai chl bl cne tai
b&ng bun an cua Hlﬁn 5ao Hidn b hieu luc nhg nhang hon 1a
alon chl su_thi hinh md théi.

Tuy nhian, tron; thye t6, Vién Bao Hién && ¥hong
xay dyng dugc mgt an l? hao, o1 aa khong ¢6 mdt vy kidn xin
kiam hién nac xay ra ca cho dén khi Hidn phap 26-10- 19 56
mat hi@u lue.

Hién phap nbay 1-hrl96? cua nen Da nhi Cang Hoa
van duy trl nguyén tfc kiom sodt hién tfnh cia cde hanh vi

s e TEY W W SR g e e P e

(20) Trich giﬂng vin ban Cao hoc, HVQGHC cua Gido su Nguyon
khdc Nhan.

(21) Than Glau Sd Nguyen Quang Quynh, ban dn ecua ¥1en Bao
Hien hai co hiﬁu luc tuygt doi, vl dﬂ chi 12 mnt hau
qua hop 1y cua thd tun _thy ly tmie tiep (chfnh t0) cta
visn Bao Hién. (Xem Hlan phap lﬂﬂb khao, Saigon, 1959

trang Lly).
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lap phép 1an hanh vi hEnh chanh, nhung dong thdi das to ehide
mat ché do klam hién ¢4 hlnh thic va thuy tuc rat khdc vdi
ché dg kldm hidn dudi thoi de nhat cung foa.

DOAN II : CHE-D) KIEM-SOAT mrfin-Tfvy TH¥I p§ NI
cfNc HOA VOT EI8N PP NobY 1-L-1967 Vi
LUAT 38 s 8 NGAY 3-9-1968.

Hot trnng nhitng diem dac sdc cla Hién chu de} hhi
cong hoa 1a sy thidt 139 61 Cao Phap Vién, Lan dau tien tai
Vigt Wam mot cﬂ qunn tai phan duge dal dign cho Quyen Tu
phap doc 1ap, dung NEANE hﬂng vdi hal quyﬁn Hanh phap va Lap
phap, tudng tu nbhu trong hlan ché Hoa ky. vl Tui Gao Phap
VJEH la e< quan dail leﬂ quwan thu ba trnng quoc sia, nén ao
3&nh vdi Toa Fha Rn cu, vai tro cua Vién quun trang hon
nhidu: Tﬂl Uac Phap Ulen 1368 khung ph;i chi 1a mgt co quan
tal phan, nd uon 12 mgt ¢d quan bao hidn, thay the vlan Bao
Hién cu, vl thum quyen kieém sodt sy hop hlan t{nh cac haoh
vi lap phﬂp va hanh chdnh qui dinh trong dicu 81 khﬂin 1
Hian phap 1967 (22). qu qui ﬁinh nay qua ad ludce, nen dugc
bo tuc hdi dao luat s8 7/68 ngay 3-9—1968 an dinh t6 chite
va dlau hanh Toi Gac Phap Vien eung thu tuc td tung as oo
quan nav thun hlEn tham quyﬂn kiém soét hdp hien tfnh.ﬁgaal
ra, S8au kbi thanh 1ap, Tni Cac Phdip Viun da bidu quyet cbam
thudn mot ban n8i qui ngay 22-11-1668.

Cac van leﬂ phap 17 ke tran da xa? dung mmt he
thong kiem sodt hﬁp hlan tinh gnm nhiou sie thal dic blet 90
voi ha thnng klem sodt hﬂp hién t{ah tai My qunc cung nhu
Phup quoe e nhung ta s¢ nghién edu dol chiéu sau nﬂu,

I.- 70-cufc vh p1Bu HiNH o0 QUAN XIfM HIfN

Cdch t0 chic vd diéu hinh T31 Cao Phdp Vidn dua

(22) Trung nh:em vu bao hlun, T3i Cao Phup vlen nnn co cac
tham.qu &n khac nhu giai th{uh hién phap, giai tan cae
chinh dang ¢d chu truong vé hanh dong vi hién.
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trén ba nguyen tﬁc chn ban 1a dqc lap, tap doan va snng hdp.

ﬂhUng nguyan téc nay sa dude uhgn thay khi nghien et ve
thanh phan nhan Sul, £ uhdﬁ va sinh host n?i bo cua Toi Cao
“hap Vlen.

A.- Thaph phan nhidn sy :

1.- Disu kién dng tpygn :

Mudn dude dng tLyen Tham Phén Toi Cao Fhap vien,

nhung Tham Phan xu an, than phan Cong TS va Luat st hpi au
cde didu kien sau 3

; a)- Vo qugc tich : phei ¢d quo¢ tich Viét-Nam
nguyan thuy hay da hni Viet tieh {t nhét 10 nam tinh dén
0gay 31/12 ném bau o.

b)= Vé nghs n hlEE D& bao ﬂam kidn thie Dhap 17
cua cac ing tuyen v:en, 1u§t bat buoc cde Tham phan hay Luat
su phal da hanh ngha {t nnhat 1a 10 nam trong ngann tu-phap.
ﬁugc ké 1a chlnh thuc hanh nghﬂ ddi vdi edc Tham phan ké tu
ngay dudc bo nhlam va doi vdi 1uat s ke tu ngay thanh Luat
su thuc thu. Thdl glan nghl gla hnn, tﬂp sy hodc dam nhi&m
mnt chuc vy Khac khong duge tfoh vao théam nian hanh ngha.

c)- Haph kiém : ung tuyen vien khong bi An dai
hinh hay tleu hlnh ngogl tru 49 P_.;1:1.-:11.‘. tisn hay phat tu b 3
thang tre xudng vl £6i so xuat bit can.

ﬂng tuyen vién cung phal khung bi trung phat ve
Ky ludt tri hinh phat g1ang trut tro lén, néu 18 Tham phén
?u khéng bi dinh chl hanh nghe hay mnt hinh phut nang hdn
néu la Luat Su,

d)=~ Xu hudng ch{nh tri : dng tuyen vién Ehdng cd
hanh vi Bhnng lai ehinh thé Gong Hoa va hhing hanh vi than
Cong san hoéc trung lﬂp than cong.
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6)- ¥ng tuyén viSa phal & trong tloh trang hop 16
quin dich.

Sau khi da hoi au nhUHg aidu klen tren, muan dng
tuyen dudng sy phal lam dcn xin ung tuyan vai day du chi
tiét ed thi thuc chut lky cua Dm, Tlnh, Thi TPUdng cung dioh
kem nhﬁng giay to chung miah de aé nap tal Hoi Bong 75 Chiic
3au cu cham nhat 1a 30 ngay trude ngay dau phlau.

2.~ Tha thite tuzgndgﬂgg H

viac hau ou duge £5 ch&c theo hai cap. Gan el
thugc ba thanh ph&n. Tham phun X2 ﬂﬁ, Tham phan cang to v
Lugt su doan,

tri
5
ve

Tronp cap mot, 001 t%aah phan tu bau lﬂy mnt eu
tri dnan gam 50 ngudi. Trcng ﬂap hﬂl, ba cu tri doan s& hgp
tuyen lay 30 ung tuyan vidn {mal thanh phan gnm 10 ngddi}
Sau chot, Quoc oi se hﬂp khodng dai ludhg vlen de tu;en
chon 15 vi Than phan 81 cao trong a6 30 ung tuyen viGn uy.
Tuy nhicn, trong glal do&n mdl thanh lap, 751 Gao Phép ?1un
chi gnm chin Thanm pnun. Dm ho tide cho du nban a8 ¢ho du 1p
giuq nam thi ba nhidm ky &au t191 cua cac Thﬂm Phén Toi Cao
Phap Vign, s8é to cnéc mﬂt cuaL bau o va tuyen chon thém 6
Tham phan (@idu n Luut 80 ?/68} (21)

3,= Pham chdt thinh phin :

Nhu vny, thqnh phn1 thém phin Toi Cao Phap fiun
gom tcan chuyan vién vé luat phap. Gach tuyzn ﬁhnn Dﬂ) niun
cno T6i Cao Jh&p ?ian ?1at Ham co mat thanh phan thuan chat
va {t séc thﬂi chlnh tri hdn thaoh phan vlen 340 Hién D& I
Gong Hoa va T6i Cao Phap VlGn Hon hy. Thuc vgy, & My Quaﬁ,

- S e R e

(23) Tuy nhlen, Luat 50 010/?1 ngay 29 thﬂng 6 nam 1971 da
si?g 461 diéu noy thanh "Lrung nhigm ky dau tién, ©61
Cao Phap Vian chi gnm G thém phan.
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cac Tham_phan T8i Cao Dhap Wlﬂn khong bit bunn phﬁl 14 LLDu
gla na du ;ong fhnng Hoa Ey ohi d@inh trﬂng nhﬁn nhan vat
ong e thLen eam vIi sd chdp thuan cua Thudng wghl v1on.
jhung phnn bag hien cua Toi Cao Phap Vien Hoa Fy phan anh
caeh tuyan gﬁgﬁ nay, hén thudﬁg co tich cuch néang vé chinh
tri va xa th phiéu hon vé phdp 1y.

7{nh céch chuyén viaﬁ cua Thﬁm.phén Toi Cao fhﬁp

Vi@n Vigt Jﬂm 1*‘[ mnt d-ﬁr} diem dﬂng Gn ngdi, tuy nhlnn disu
Q ngal la ¢d the diu.'a I:Ien ad thleu mem deo chinh tI‘l can
thidt chﬂ nhung vy klem acﬁt hida tinh. &ut khuyut dlem
khic cua thinh phan la thicu su h1en dlen cus cde glao su
Luet hc:c. T}‘at vu},r, Glau su Lual:- hﬂt‘- 1a nhu‘t}g 1y thu}_;rat
gia nol tleng, roc ly sd dl phat trien manh 13 nhﬁ nbdng
vi nay. hoc ly vi ai sdt vdi thue trung XQ hoi nen do doné
mgt vﬂi tro quan trong trong vléc xu an. Hoe ly ludn ludn
cap tlan hon an lﬁ, do do su’ thum E,lﬂ nua glun au luit hnc
vaﬂ 76i Cao Phap Vien that can th1at a5 cnnu ly di &an dUl
snng dan chung. Rlang doi véi sy kiem sodt hién t{nh lﬂ mot
van dé thusc lanh vuc cnng phup ncn su hlen dlen cua cac
Luat gla céng phap rut 13 can thlet That vay, cung phap,
tu phap, moi nganh 1uat hoc nay Gou b nhung sac thai ﬁﬁc
huu Pan" blet. Nnt tham phwa ¢d the am tu' dng va tu pnap
nhung lgi 1o ma v cong pnap (EQ}. Do vug, 1§ tUdné 18 lam
sao tgo duge sy hian di?n cun nhing luat glo tham cu cong
phap tron* tnanh phaa cua Toi Cao Phap ?ien.

Nuam bag qu:,ran VD nghia vy cua Tham phr';n 751 Cao Phﬁp
Vi%n .

- o u ~ A o P
Tham phan Toi Cao Phap Vion cd ot qui ché rieng

L R R0 R L B L T 3 N B B ¥ 3 N ¥ |

(2L) Giﬁn au Duvorger cung dang ¥ VE diom nEy khi Sug chn
ran" hau hot cde vl hm. vidn cua Hoi Dcng Bao Hidn tai
phap, tru 51n0 au wallnu, khnnb co khn néng déc hlst
ve mon ludt Hien phap {Xem Droit Gonstltutlcnnul
p.651 = in 1lan th® 9. P.U.F. Paris xuat ban)



" http://sachviet.edu.vn

- 46 -

gEm hﬂeu dic quyen va nghIa vy VG1 muc afch bao dam su dnc
lgp cua cac vi ay aoi véi chinh quyan cung nhu uol vai tu
nhan, tudng tu nhu qui ché cta dau bieu va nghi si. J5031
nhﬁng déc quy%n thong thudng dudc £ im thny trong gui che
tha1 phan xu an, tham phan 154 Cao Phap Vian con dudc hueng
nhleu dic quyan quen trong khac do tham.quyan tai nhan chlu
tri cna phap dlnh tdi cao nay nhu d%c quyen bat kha bai wizn,
dac quyan bat kha xam pham, dac quyen tai phun. Hguoc lai,
tham phan T6i Cao Phap Vian cn nhing nghIa vu nhu béo vg Hién
phap, tant:rung 1uat phap, vo tu, dou lap, bgt kha klem,vv.'
. (25).

Be= T0 chife ndi bd (26) :

1. Bai Hoi Dong ¢ bai HGJ. Dong 761 Cao Phﬂp Vlen ga}rl
toan tha cac tham phan bal chie ﬂua V1§n, hop hlnh thﬁang =
1an mui thdng, ngoai cac phian hat thﬁdng do V&n Phong na;
1/3 tong 30 tham Phan cua Vlen trieu tup. bai Hoi Bong eG
uhung nhiam vy cé t{vh cdeh hdnn chunh va nnﬁng nhiam vy toi
phan. Hlem ﬂnat tlnh cdch hdp hidn cua cac huoh vi phep 1y
1a mat trnng nhitng nhlem vu tat phan quan trong phit clin boi
ch Enng 61 Cao Phap Vien.

2.- Vin Hhﬂng T84 Gao Phan Vidn : Vin phang gom cé Ghu
Tich, hai phn chu tich va tham phan déoc trich quan Lri tut
phap. Fhiam kg cua vian phong 1a mut nﬁm, c? moi n&m bau mou
1an,

- Ghu tich van pnﬂng tdc 1 Ghu Tich o4 Gao Phap
Vian, dn cac dnng vien nqh 16n thau de so tuyat doi o 2
vong dau va tuong dui & vong thi ba,

- Cdc nhan vién khae cus vin phcng dugc bﬂu theo
da 0 tucng a01.

(25) vo (26) xin xem thém Lugt 88 7/68 tu disu LS dsn disu
62 va H§i Qui Toi Cao Phap ?i@n ngay 22-11-1968
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3.- Céc 3an trong TDl Gao Dhqp Vien : T0i Ceo hap
?1sn cn hai Hdan ¢ Gan 3p0 Hién va Ban Pha ﬁn, thdﬂh phan
gnm cac tham phan cua vlen dude bal Hnl Dung chi dinh 101
N&am.

a)- Ban Bao Fign i Do m3t Phd Chu Tich TO1 Cao
Fhip ?1&n dleu khlen vh ¢b 2 fy vlen. Khac vJi Ban pha un,
San Bao ﬂl&ﬂ khong cn truc tiap xu au. md chi thuyet trlnn
trudec Bﬂi Hg; Dang 701 Gau Phip vien, va chioh Dal Fcl Bong
ae pndn quyat sau khl nghc thuyat trlnh Ban Bao Hlon thuyct
trlnh ve chc vy giai thich Hién pbap, va t{nh cﬂch hdp hién
va hdp phap cha cde hanh vi phdp 1y va ve vieu glal tan
uhﬂrh daﬁg.

b)- San Phé £o : Do wdt Phé Chu Tich Toi Cao Phap
vlen didu khién ?a gum {t nhit ba phcng : phoﬂg hn Y,
phung hﬂnh vu, va phcng hanh chdnh, Foi phang gom mot Chanh
tham vz hai hl‘Jl tham.

Lo~ Cdc cd qusn phu_trg cho £0i cao Phip Vi % :

Da dieu hanh cong vlec, 754 Cao Phap ?1Bn dude su
phu gidp cua mat a6 ¢d guan nﬁd wha Tong Thd Ky [E?}, Uaﬂ
Phong dic bigt Chu Tich (28) va mdt Ban Chuyén vida (29).

- PHAM VI XIfy H1fly :

Dudi tifu as nay, ching ta xét xem phip ché hiln
tal danh ¢ho Toi Cao Phap Vl?ﬂ dugc quyen kiom soat Hién
tlnh nhitag hanh vi phap 1y nao.

— e B TP T W W

(27) Qui dlnh bdi aﬁc 18nh 86 OE/TCP?/SL ngay 15-1-1969 va
duge sva ddi bdi sde 18nn 88 31-TCPV/SL ngay 10-10-189

(28) To chic theo nghi dinh dd 210/TCPV/ND ngay 15-1-1969,
(29) Do shc 18uh so 12/TCPV/SL nzay 7/5/1969.
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Pisu B1 khoan 1 Hién phdp 1967 clng nhu disu 2
Luat ?/6B qui dinh nhat sau ¢ "... 151 cau Pnép Vién ed tham
quy31 phan quyat ve t{nh cach hdp hién cua cac daa 1ﬂat
se ludt, t{nh cﬂch hop hién va hgp phap cua cao “séc lenh;
nghi diuh va quyét dinb hanh chanh,"

Sy liat ké nay cho thay ol hanh vi lap phﬂp va
hanh vi hanh chanh déu phai chiu sy kiem sodt hidn tinh,

Lo~ Hanh=vi 18p phap 1

1.- Cdc haoh vi 13p phdp nao bi kiém hién ? €6 hai
loai

a}= Cac dao lugt ! day 13 nhing luﬁt hinh th&a,
tﬁc 1a nhung dy an lugt by ay thio lugt sd duge Quoc dol
bidy quyet chap thuan va Hanh phup ban banh. Tuy Hidn pqap
khang liet k8 ro nhung tu ¢d thé hidu su kiém soat ni1dn tfuh
hao gon nhdng dga 1ugt to chie, 1uat thudng cung nhu luat tu
chfinh Hién phép.

Tai Phap Quoc, Hién phap 1958 da qui dionh su 1eiom
soat tian kiam va bién tinh uua cac dau luut theo mot au
I'

phan logi khae hidn voi phup chr Vlet Ham ma ta 38 xpt ky O
doan nghien ctu luat d6i chiéu

b)=- Cdc sdc luat : 15 nhiing v&n kido ve hioh thic

do Hanh phap thiet 1ap van ban hanh, nhung trong bag anat 0o
co hieu lue Gua mut dao 111%1: 3

- céc sfe 1udt do 106 ong Thong ky trong trudag hgp
ase bist, tuyen bo tinh trgog ban dnng, gidi nghiém hay khan
truﬂng tran mat phan hay toan tho lnnh tho theo sy qui dinh
cua disu 6l Hien phap 1967.

- Cdc sdc 1u§t do TSng Thghg ky d& cho thi hﬁnﬁ
tung phan ngun aach qunc gla khl Quﬂn bﬂi khong chung quynt

xong duy thao ngén sdch trudc cudi nam (diBu 46 khoan 5 Hiln
phip 1967).
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- ﬂﬁc Eﬁc lu&t cua Hanh phap ban hanh cén ¢ trén
mot dgo 1uat By quyén cua Qude HOi (30).

2.~ Khiing t1 tfeh eua hanh vi lpp_phap ¢

Trén nguyen téc, sy kiém sodt hién tinh cia TOi
Cao duge thuc hien khi nhUng hanh vi lap phap vudng phai céc
¢} tfch vé hlah thic ho#ic ngi dung.

a)- Ty tfch ve hlnh thdc : dé 1% sy bat hop 1é xay
ra trong cac giai dogn 18p phap, ‘e la trong dien trinh
hinh thanh mnt hanh vi lgp phap, da xay ra nhifng su-vi phgu
mgt dlau kian hlen ﬁi?h nbu ?e thﬂm quyen dua du luat, vo
tuc so cho phian hop, va da 50 bidu quyat vv..._

Su kiem aoat nhing ty t{ch hioh thiic ¢d thé gép

‘kho khan néu Quoc Hui khung cn;u xuat trlnhihay cung cap
nhung bai linu can . thlat nhu blan ban phidn hop chéug ‘han.

) b))~ T -E t{ch ve ndi dung : Hanh vi 1fp phép s& -
?lfdt‘lg phal ha ty nay l-thl ¢ nl::u.hg qu:L dinh vi phglm hodc
trai v3i hnl dung va N nghia cua cac dieu khoin trong Hlﬂn
Pnap- g
Bgi vﬁi nhﬁng Hién phép ehi qui dinh to chde va
didu hanh che dlnh uhe ncng quytn nhu Hlan phap 18?5 cua
Phup qunc, £, gden vu_nnl dun@ khnﬂg dang val trn qunn .
trang bing nhu trong nhUng Hlen phap bao gnm ca nhunn dluu
khoan bao dam quyan 1di eus, ccng dan nhu Hidn phﬂp 1?~9-1?B?
cua Hy quoc va Hién phap dc nhi ngg Hon Viat-ﬁam. poi vdl
loai Hlen phap sau, cac hanh vi lgp phap cd tho vﬂ&hw phnl

\,g'rat nhiau tl tieh ve nui dung, That vay, Hidn phép chl od

{30] Th1 dy dgo luat 005/72 ngay 28-6-1972° uy quysn cho
Tong: Thﬂng caf: tri blng sée luat ‘trong yong 6 thang
_ trnng cuu lanh vﬂu an’ninh, quga phﬂng, kinh tu va
.+ tai chdnh. -
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thé néu ra mﬁt céch tsng qué:t I:]hﬁr-g quyan cﬁ.n ban cua cong
dar, trnng xhi doi suug tgp the bo buoc QUyen 1ﬁi cong dan
phai ¢d wdt gigi han d@ _dung hoa vdi quyen 191 cua guoc gia-
Sy phén d*nh gidi han nay thuuc than quyan cua cd quan kiéim
aoat hidn tlﬂh ve doi khl ¢ tlnn cach mct hanh vi ehfinh tri.
Khd khin cua cd quan kiBm hifn la lam sao trach dugc su can
thiep qua nhieu vao lanh vdc cua rha lap phap trong khl van
hao vg duﬁc céc quyan cian han hidn dinh cua ngudi dan.

Wgnai hanh vi 1ap phap, T8 cau phap Vien ?iat-
Ham bian nay con kiém soat hién tinh cdc hanh vi hanb chanh.

B.~ Hanh vi hanh chfph :

l.- Céc_haph vi hanh chdnh ndoc bi kiém hidn ?

Disu ﬂl doan 1 Hidn phap qui dinh "Si Ceo Phap

i%n cn tham qug en phan quyet vo tlnh cach hup hién va hop
phap cua shc lanh, nghi dinh va quy&t dinb hanh chanh",

Theo sat nghIa ¢ua disu khoaao nay, ta cé tHS cho
rﬁng, nhung hanh vi hanh GlJanh dudc dit dudi qu;rr:an kiem hian
cua Toi Cao Phap vien gom cd ¢

- sdc 1&nh cﬁa Tﬁng Thgng, Thu Tudng

- thi dinh cus Tanb Phong, Tha Tuong, lonw jn
Truﬂng. Do Trudng.

- QuySt dinh cua Tioh, Thi Trudng, X Trudng.

hnl chung lai, 1s nhﬁng quyat dinh hanh chanh l@p
qui va quyet dinh hanh chanh cé nhan do Henh phép ban heoh
ma thoi.

Tuy nhian, cac lugt giu cung nhu an le 701 Cao Phap
Vien da khang chap nhan 10i giai th{ch chat che vdi mgt su
liat ké gidi han nay, donw thoi bﬂy to mnt guan diem cé t;nh
canh rnng rai dung trén khia canh noi dung hon 1a hinh thdc
dui vdi chﬁ “quyet dinh haoh chanh". Su xac dinh ¥ ngﬂla va
ban chat cus luat ngu "quyat dioh hanh chénh" dude dung
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trcng Hién phap va Lugt 9d ?féﬂ &h nay sinb nhung tranh lugn
aa dufc trinh bay trong han thd hei khi de cgp dan cac lugn
bun va nhdng 1uat diem can thanh quyet trong phap ché kiom
nién va kiem phap hign hanh .

2.~ Cdc truong hop vi hién cus hanh vi hanh chdnh @

Mot cdch tong quat, hanh vi hanh chanh ¢ the vi
nién trong hai truﬁng hop 1

a)- Hanh vi hanh chanh gidn tiép vi hidn : nghia
18 vi hidn qua trung gian mat hanh vi 19p phﬂp, chang han
gt VAR k1gn 1ap qui chi tﬂat hda dé thi hash mat daa lugt
bat hdp hian, ho#c m.c:t. van klgn hanh chanh thi hanh dac
luat hdp hién lal ¢d nhing dieu khoan tral vdi Hién phap.
Tron& ca hﬂi trudng hop trdn, vin kién haoh chinh dev ol coi
bat hdp hidn.

b)- Ehnh vi hinh chinh truc tiSp vi phem Hiln phdp:

- Ve hipnh thuc : Do 1a nrddng hop ¢o quan khong o
thnm qugen mo cu qui dinh mqt van deé thuoc tham quyan cug
Quoc Hoi.

- Ve ndi dung : Tru‘dng hop ndy tuy bidm, nhung
van cd the xay ra, khi mot quyat dinh hunh chanh 1ep qul hay
ca nhan vi pham truc tl&p nut cond quyan hay nhan quvcn duge
Hiaﬂ phap ghi nhan na lai khong ccﬂmot dao 1uat nao gui dinh
vo d:eu a6 ca, Gh&ng han nhu khi Tong ”hﬂng ra mot aéc 130k
kidm sant béng canh sat vo ddi tu cuu dén chung (kium sogt
thu £ vv...] hodc mat qugat dinh cﬂ nhan tlﬂh thu thu tu
cua dan chung khl ngddi ney dang & trong tlnh trang mut cuuc
tham efu ve hinh su (31).

(31) Biqu 8 Hién phap 1967 qui dinh: "thy t{n c?a caLg dan
phai dude ton trong,... Luaf phdp bao vé {inb nnch riéng
tw cua thu t{n, nhung han ¢hé, név co, hai do mot 1uut

qui d1nh“. Hign tai, chung ta chua co mot dao luﬂt bao
ve ﬂu rlang tud cua thu tin.



http://sachviet.edu.vn
- G2 -

Tgi Phup, trudng hdp hunh vi hanh chanh vi pham
trUc tlep Hién phép ¢o tho xay ra da dang han & vlat =-Mam,
v&i Hidn phdp 1958 da minh th; qui dinh cho Tong Thung Phap
mpt 1anh vue 1ap qui blet lap do vay trong 1l8nh e hidn
dinh nuy {diau 3?} Tang Thnﬁg Phip ¢d thé ban hunh nhﬁng
vﬁn ki$n trgi Hisn phap ma khﬂng qua mgt dgo luat cdn ban
nﬁﬂ, vi le do 1a nhitng van d8 ma Quuc Hgl Phap khong dude
xgm pham dén {32).

III.~ THEU TUc KIfM sofr xIfly Tfiy :

Lugt ?/68 da tru lieu mnt thu tuc chung cho vide
kidm so4t tinh cdch hdp hidn cua cac hanh vi 18p phap eling
nhu hanh vi hanh chiinh. To 88 %ét thu tuc nay qua cee khia
canh @

- nhﬁng phucng cﬁuh khdi to
- tha tuc dlan tleﬁt;rudc tuﬂ
- hieu 1uc cua phen quyat bge hidn

Y ml S S S O T — " —— —

(32) That v, quyon l@p qu: blPt 1ap oua Tong ThOﬁg Phap da
dude an 113 xac Dhﬂn tu lﬂu {‘lu'n:fi ‘Ghdl dEJ tam Gong Hﬂa,
bd lugt ai duong la mot shec 1Eoh cuia Tnng Thnng Phap
ban hunh, mqt wgudi ?i phom luqt di dudng da xin tiéu
huy sac 1enh nay vl 17 do vi hién vdi 1up lunn, luat
di dudng cd tac dung han cho tu do céd nhan nén tren
nguyen téc phai do mct dao lugt qui dinh.

Tham Chinh viCn Phap da bdc don v&i 1y 18 1a

Tang Thong Phap cd quy on 1gp qui biat 1ap trcng 1laah
vuc canh ast da duy tri an nlnh, vl quyan nay bit
ngunn & nghia vy thi hinh luqt phap msn Hién phap en
dinh. {xem giang vin Coo Hoe Tu Phap g I Cap ecus Gido
Su Nguyan Bo. Dgi Hec Luﬂt Khoa Saigon, 1971)
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HhUHg phﬂdng cach khai tD - Thuﬂ luﬂt l@ hian hanh,
trudc mﬂt hanh vi 1Ep phan hay hanh chanh bat hdp hlen, tung

phudng un hai phudng cach A5 xin Toi Cao Pbap Vien thu 1y
chinh t3 va khude bidn,

1.~ Phuong cﬁch chinh t3 : Trong nhﬁng vu kidn chinh

tc, trudc khi x4t vo noi dvng vy klﬂn, Tni Cao Phap vlen cin
cd vao d:au 63 luat ?/68 se tham dinh ve hinh thuc t&c la tu
cach khdl tn, loi feh cua to quyan va thdi han khdi t8 trude
43, do xom don khdi t8 ¢d tha duge chap thuan hay khong (33).

2.~ Tu cich khoj t3 : Whitg ai ¢S the phat dfng &3
L L]
quyen ? Thoo disu 63, ta cod 3

- Tat ca cac thé nhﬁn : tdc lo moi ca nhaa, chu
ths ¢hinh yau cua phap lunt.

- Cac phap nhan td phap, do la cac biap th, cac
h?l X3, CAGC hni doan ton glan, cac nghlap donn
va cac tang lﬂp.

- Gac phnp nhan nnng phap tde 1a qucc gio, cac tap
thé dia phuang hunh chanh phan guyen (a6 thunh
tinh thi xa, xa) va cic cong sd phén quyan
(cong sd cong 1ap).

Nhu vﬁy, disu 63 cho ta thgy pé f muon dan chy hda
t3 tung cua nhn lap phap. itha Lap phup ¢4 tham vong che toi
trzgt ﬁa cac hanh vi tral 1unt oo Lap phap eling nhu anh
phnp baﬁg cach md rnnp t0 quyan cho tat ca mui ngudi Doi
vci cdec thé nhun, phap nhan tu phap khnng co 31 kho khan,
thé nhung viae xAc dinh cac phup ﬁhﬁh cang phap ds giy rn
nhidu s trﬂnh 1unn 88 trinh bay o phnn thd hoi.

(33) Di u 63 luat 7/69 qui digh: "Moi thé nhan, phap uhan tu

% gn% ghgpqgéu ; quyed, bgng ,phuoyg cach chinh
ﬁgi Cao Phap Vién ghan quyet ve tlnh cach hgp hion

hgy bot hdp hlgn cua cge dgo 1gat, sdc, luat hoac tinh %

cac_hgp hien va hgp phap cia cgé sdc 13gh; nghi,ding va
quydt *dinh hanh cfanh, néy sy¢, ap dung bev vin fay' lgn
thidt hai den quyén 1gi cua miph. Phap nhan cong phap

dddc mien ching minh ldi {ch a& xnhoi to".
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3.~ Loi {oh cus ©d quytn :

a)~- zpuang hop tho nhan va phép ahén tu_Ehép :

Du ¢6 ¥ dinh mo rﬁng t0 quyén, ludt hidn hanh bd
huoc mol the nhan cung nhu phap nhan tu phap chl dudoe khdl
£8 "ndu sy ap dung ban v&n lam t119t hgl aén quyan ldl cna
mioh" (34). Hieu sat nghia dlﬁu nhy ta of the giai thich
rﬁng ddn khleu nai chi duﬁn chap nhan khi dudng su bi van-
kién Ay gay tan thudhg va néu thang kién, tinh trang dudng
BE 80 kha quan hon; noi cach khac vin k1an da lam thiet nai
den quyan 191l thyc tai cua duong su. @ day, nha lap phnp da
ap dung nguyon t&c “cu 1ol {ch mdi ¢b to quyeu s mot nguyen
tfo pnat sinh tU nhu cau ky thuat trung luat t0 tung. Taec
dung cla nguyén tic nhﬂm phang ngusa truﬂng hop tu ubhan ngoan
cc ngp don b da bﬂi vdl ly do duy chat 1a phg hogi phap ainh
lam nzén trd su diéu hanh eong 17,

Tgi Phip Qudc, khéi nidm foh 1¢i cua vy kién 1la
mot phuﬂng tien cia Tham Chinh ?1&0 Phap a6 ap dgng mct
ch{nh sach tai phun. Tham Chinh Vien _dd quen niém réng rai
v fch 1di cua ngudi di klan do do cac don xln tlau huy
quyet diﬂh hanh chaah thuﬁng dude cnap nhgn do dang, to
quyen nguai dan duoe nd rong. mat én le da chung to dieu na;
(en vdn ﬂhiaaet G.L. 1=l = 1958} theu do mut ngﬂd1 cém trg;
&uaa chap nhgn 13 ¢o lgl {eh ao khﬁi td xin tidu huy mot
quyet dinh harvh chanh an dinh tho la cém tral trong mﬂt dia
phuang mac du ngh1 dinh nay chug dUﬁc ap dung dni vai dudbg
sy nhung vl ly do mat nga klm duﬁng su uo thoe dén cim trul
tgl dia phuong do, va 1ldc du, cé the bl Jp duog, the 16 nay.

(34) Diou 63 luat 7/68 “mnl ‘thE nhan, phap nhan tu phap hey
phap nhan ccng phﬂp ﬁau e quyen, bang, hudng arah
chfnh to, xin Toi Can Phap Hlan phaﬁuyesa tinh cach hop
nién hay bAt hdp hiﬁn cua eac ﬂnn luat, séec luat hodc
t{nh uach hdp hién va o hap cua cac sfc 1enh, nghl
dinh v gutat dinh hanh chanh neu su ap ding cac bnn

vip pay lom thigﬁ_hgi dén gquyen loi cua minh",
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Tai Viet ﬂam, TDl Gao Phap vien da chap nhaﬂ mot
sy glal th{ch kha rung ral vo disu klan 10l {ch cua £3 quySu
thac khuynh hudng trén cua luat phap quoe, then dn, khong
can th2i chdng minh sy thiat hai da xay ra ma co thé cin o
vao su thiet hai vl tat ¢ thé g&y ra trong gla thuyet ban
van dudc ap dung cho tinh trang cua minh. That vay, trong an
Van Rguyﬁn thi Thu Cuc khang fhu Tudng cbfnh phu ngay h—h-
1973, Toi Cao Phap Uien da chap thugn don khdi £0 cua mnt
Igh; vian Hgi Dong D& Thanh ﬁu?c col nhu co 19i 1ch aé xin
phan xu Ve mot $§c 18ah ¢ua Thu Tudng cd diou khuan 1ién hé
dén ché ﬁa va thu tuc giai nh1ﬂm cac nghi Vian vl 1y do vﬁng
nit ba lan llen biep hey vl 1¥ do khong thi hanh nhlem VU
dugt glao phé ma khcng co 1y do chinh dang. Méc dau dUﬁng g
khong d trnng trUdng hﬂp da bi ap dung vén ki@n lgp qui ntﬁﬂ
quat nay doi vdl mlnh Toi Guo Phap vien col nhu dudng su da
cc- 1gi ich v1 tot 46 xin p‘lau xd v 'I:{uh céch bat hop hi\.«ﬁ
cua dieu khoan qul dinh su giai nhiam tren {ducng sy chi ¢d
tha d trong trudng hdp bi ap dung cha dg glﬂi nhiem tron
tudng lai, nhung hiun nag dude coi nhu co 101 {ch dc khoi to

ngay) (34 bis).

b)- Trudng hop phip nhan coéng phép

MOt didm dfc bidt cla ludt 7/68 la cho paép phép
nhnﬁ cong phap dude mién chung minh 1di {cb da khoi t5. Dieu
nay eo tha giai thfch rﬁng lgi {uh to quyan tiom tanﬁ trnng
hanh vi cia phap nhan du’ﬂg 1an khoi ta, do la su du;g' tr-:L
lugt phap (35). Hon nu‘a, cae cd auan khong cd 10‘1 ich cad nhin
a3 khoi to, nhung khi hanh x¢ to quyan, bao gid ¢d quan cuhg
nhon danh 1gi {ch chung.

Vai sy cho phép trén 1u@t ?/68 mic nhiln chap ahan
cac phap nhan cong phlp dudb kiﬂm scat lan nheau trnng Rhu vuc
cédc hanh vi phap 1?. Phap nhan nay cd the chl trich phap nhuu
kia vOi ly do duy nhat la vi pham hién phép. Trdn phudng dlan
1y thuyet ad la didu tot phung trén phuong dian thyc t& né

{35) xem bidn ban Thugng Nghi Vidn 8o 58 ngay 22-7-1967 tr.ll

(34 vis) xem cong bao Vig¢t Nam Cong Hda,s0 21 ngdy 17/4/1973,
trang 1597.
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lam phat sinh nhUHg e nggl. Budc.mian ehung minh 191 {ch
trong vlen khdi tu, cde nha cam quyan hanh chaunh d;a phwdng
dan cu thau Hién phep Vlat an cn the lam khd de cac phap
nhan khac, dac biet 1a chinh quyen trung uaong bﬁng ¢ach ldl
dung bat e sd ho nao, thue su hay tudng tuﬂng as xlﬂ klam
aqat bét cf mot quyet dlnh hanh ehanh nan. Bieu nuy eé th
xaj ro dé dung neu cac nqa cam quyan nam.da ad trong cac hol
dong dia phudng va da so nay thuoc dang doi lap.

Mugn chd ngy mﬁt phEn nao au lgm dung v&a nai
ngddi ta ¢ tho ngh{ acn cach dung quyen giam hn cua trung
udng, a6 trung uvong, chuan ¥ trudc nhUHg quyet ngnl cun LDl
ﬁcng dja phudng, ddc bidt 1a nhﬁng quyat nghi xu dung to
quye#. Tuy nhién, bian phnp dung quyan gigm ho nhu vay‘la
ed tho bi chi trfch la trai vai tinh than hidn phap 1967 ¢dé
khuyah huﬁhg md rgng sy phan quyen hanh chinh dia phudng .
Trong thyc ta, to ¢d tha nghi dﬁn mot gldi hgn khu ai ngan
chan dddc vlen xu dung bua bai tn unan 1& chinh dan* aot-
1ap s mat uy tin trude cu tri ndu ¢ chu truong di klbﬁ nhu
thd. (35)

lt.= ThOi han khdl tS : Ludt 7/68 khéng minh thi qui
dlﬂh mﬂt thoi hgn Khoi t0 néu cg Pidu na; ¢d nghfa bat e?
luc nao tung phddng cung ed quyun xin 6i Cao Phup ﬁlen phﬂn
quyet nhing hanh vi hanbk chéunh va haph vi lﬂp phap vi hidn

hay wvi lugt. (36)

Khi d&a hel du dlcv Llcn vd tu cAch cung nhu 101 {ch
khdi tn, tung nhan muan et dung pthng cach to phal lom don
uu viﬂn dan ly do keém theo blan lai dong tien dyg phgt 5000;
dcng tai Rhe Tnng Tho Ky. Tiun dur phat s8 bi tich thu néu &dn
khoi to bi bac bo. ngﬁl rg cAac the nhan, phap nhan cong va
tu phap ngu dude ﬁuang tu phap bao tro 88 dugc mien ky nap
tion du phwt.

P e g o W P P

(35) Nguyon khfic Nban. Giang van Cao Hopc Hanh Chénh HVQGHC
19?1.

(36) T51 Cao ?hap Vien da cﬁap nhgn su glui thich nay trong
phan quyét ngay 3-1-1872(Vu Bui Tu ong Huan CBVNCH,trLLS)
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5.~ Phudng cach khude bi % :

Dicu 6l va nhﬁng dieu ké t-ié-‘p luﬁt ?/E:-B dinb rEng
trung moi vu klen, bat ky o giai doan 0ao, k6 ce glal dogn
pha ﬂn, dddng tung cung ¢d thé bﬁng phudng cach khudc bian,
xin 75i Cao Phap Vién phan quyet ve tinh cach hop hién eua
ﬂaﬂ dao luat, séec luat t{nh cuch hop hlen va hdp pbap, clia
ﬂac sic lenh, nghi dinh va quyat dinh hanh chanh. BUﬁng sy
phal dlch than hay dc 1uat su thay mﬁt nap don khudc blﬂn LG
neu 10 1y do tail Toa dang thu 1y vy klan. Sau khl nghe cong
t6 vien, Toe aa xat ddn khlau nei. Munn duge cdu xét don
khude blan phai ¢d kém theo bidn 151 dnng £i8n dﬁ phgt 5000
tel phong luc sy Tna dang thy ly. éu co ly do xac dang, dun
khlau nai 8o chuyen 1en ﬂha Tung Thd Ky T6i Cao Phap Vlen 78
dinh vy an.Tna cung cu thé bae don khiéu nai. Hau tgng
phudng phan dci, Toa an phqi chi nhen EE phnn dnl va chuyeﬂ
ddn 1en Tul Cac Phnp Vluu Tuog Phudng co .7 ngay as phur &5
va Tou 60 7 ugay ds chuyen ddn. Toa 86 chi tlap tuu xu chlnn
vu sau khi co phan quyet cua T81i Cao Phap Uien vé van d8 néu
truug khude biev

hu vay ta thay du ti chdi hay shap nhan nap trink
khude hlen, thi khudc bian van duge da nap trudc Toi Cao Phap
Vian va chi 781 Cao Phép Vian méi cd tham quyan phan xd&t.

Phuang cach nsy gigng vIi phudng cach ngp trinh
khuﬂc hian truﬂt vien Bao Hlan thoi da nhat cong hca, chi
chée D‘ ‘J:Le-n Bao Hian don khude b:u.an nnn bJ. gan loc mnt 1an
nitn boi ﬁy ban dinh tham trudec khl dudc cuu xét chlnh thie .

Trai lai, g My quﬂc, tuy chi cd phxrdng cach khude
blan 1a duﬂc dung trang tat ca cac vy kism aoat hién tlnh,
nhUHg diam khac blet noan toan vdi phaP uha Viat Nam 1a oL
cg toa an enc cap tai My quoc dou ¢é quyan xat nhﬁng khduu
bign hat hgp hidn nung mgt 1dc vﬁi sy xot x2 e¢hinh vu, 731
Cao Phap Vian Hos Hg chi x8t %6 sau cung do sy khang cho ma
thﬂiu

& phdp qude, phuong céch khude bign ciing nhw chinh
t6 khong dugde 4&t ra trude Hgi Bang Bao ﬂlan, bdi chd ao kiAm



http://sachviet.edu.vn
- 58 =
soat hida tinh dudc ap dung then thu tuc tian klam, hon nua,

trnng mni trddng hdp tu nhan déu khong co quyen xin Pul dong
bao hian thu 1y.

Ba= Tl_li.'.':l tuc dien tién trude toa :

Ve chinh t0 hay Khitde bian Lu%t 7/68 da qui dinh
mnt thu tuc dién tién trude tua dcu giong nhau trong hai giai
dﬂgn tham etu cung nhu toa XU

1.- Gigil doap tham cdu : Don chinh td hay khudc bién
gau khi dea dude de nap dinh kem vin kiun nhung minh pbai
du‘dc dE: tr}.nh Ghu Tlch 151 Cao P'n:lp Vien. Chu T:Lch ac giac
ho sd cho 3an 3a0 hian lam.phuc urlnh, dnng thdl Gnu Iiech ra
ehi thi cho thue hien cac £ tye thong tri don khoi tg hay
khudc blen trgng cho vien ehudng 1y va bi don.

T uy theo moi truong hgp cua vu an, Chu Tich an
dioh thoi hgn chc hai bén nguyen don cung bi ﬁdn xuat trlnb
hlen mlnh trgng va Phang blen luan. Nou man thoi hgn an
dinh ma dﬂdhg sg nao khnng cd dn 0ap, nguﬂi 46 a8 dﬂdc col
nhut khong con 1y 18 dé bao chia. {d1eu 68)

Vign chudng 1§ 36 th01 han t6i de 1a hei thing do
nap kot 1uﬁn trang. Tat ca ket lunn trang, bien mlﬂh trang
vea khang bian luan deu phﬂl duge thong tri cho cac duong su
trong vy an (didu 69),

Khi cdc thu tuc tron da dude thi haoh nghian ﬂhlﬂh
trong thot han l thang, Chu Tich 761 Cao Phap ?ien Phﬂl an
dijh phlen xu cong khal (3?}, trlau tﬂp Dai du1 Dang va thong
bao ngay gld phidn xit cho ?1en Ghddng Ly, nguyen ddna va bi
don {(dicu 70).

(37) Didu 6 Ludt 83 10/71 sia doi va bo tie Lugt 7/68 ngay
26-6-1971.
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2.~ Gilal doan toa XU ¢ Hni phian x2 cua bal uDl Bﬂﬂb
deu cong khai va dat dudi quyen chu toa cua Chu Tich T3i Cao
Phap vleq,chu Tich sau khi kiem dlem.thanh phan hdp 1a se
trao 1ﬁi cho thuyet trinh vlan, mﬁ cucc tham van va lan 1ugt
trac 191 cho nguyan ddn, vlen chudng 13 va bl ddn. Sau khi
cudc tranh luan K&t thuc, D;i Hgl Dﬁng 86 ngh% an trong pbonn
thum bghi. Fhan quyat caa Toi Gaﬂ Phap V1an co V1an dan 1y do
s duge ‘tuyén dge trnng phiau too cong khal. Quyet ﬁlﬂﬂ 7o
v1ac tlch thu hay hoan lai tan du phgt khong cﬂn pha1 vwen
dan ly do. Tham phan phe thidu s6 trnng 1ua hleu qugat co
quyen ghl 1ap trudng cie minh ngay dudi ban sn. & dag ta can
1uu y tdl mut dlam khac biﬁt quan tr?ng va duy nhnt glﬁa thu
tuc kitm h:an cae hanh vl 1ap phép va thu tuc kidm hian,
kiem phap coc hanh vi hanh chanh 36 lr su khac biat ve tie
$6 nhom hop cua boi Hol Dﬁng va da 80 bicu quyut.

= » ]
-~ Vo tuc 30 i

Thao didu 38 nni qui uu1 Toi Gau Phép Vi%n, tie 8o
phﬂl 1h ba phan tu (3/4) tong sd Tham pnan Ini Coo Phup Vign
tgl chic tron& trudng hgp D% dol Dong xét ve tfnh cden hop
hisan hay bat ho'p hién cua not dgo 1u%t hay Eﬁc luat Gon khi
x6t ve tinn cach hop hién hay hdp phap cla cac hanh vi hanh
chanh, tdc sd hop 10 chi 13 quﬂ ban tong 56 Tham phan 781
Coo Phap Vién tni chdc mb thdi (aidu 37 noi qui).

- V5 da so biéu quygt 3

Theo aisu 75 1ugt 7/68, phan quyet cun Toi Can
Phap ?ien va su tuyen bn hat hdp hién céc dgo luqt, sic luat
phal hgi au j[u tong 80 tham phan tai chuc {3/h trong S v1
tham phan hlen tal la 7 v;}, Trai lal, doi vdl phan quyet
tuyen bo bat hdp hian hay bat hdp phap cac hanh vi hanh chanh
chi can hal du da 50 tudng_dai ctig cuc tham pban hlen dleﬂ
ma thoi. Mﬁt khac dieu 3? nni qui 161 Cao Phap Ulen an dlnh
ring Dgl | HOd E}ang ohi ¢é the nhdm hop hgp 15 néu hui aa tdo
3o qua ban tong sa tham phan TCP? tal chﬂc, Nhu vaI, trong
hien trﬂng, chi can ham (5) tham phan la dgi hqi dang nhom
hcp hop 19 vie voi ehl ba (3) v vi chap thuan 1a mot hanh vi
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hanh.chéoh ¢d the bi tuyan bo hat hdp hién huy bat hop phap .
. Tém lgl, doi vdi hunh vl 1ap phap phnn quyat pbai d:t dude
ti so 7/9 trong khi ddi vdi hhob vi hanh chinh chil can dgt

ti &3 3/9.

So sanh vai ky thugt dude ap dung trude Vlan 3a0
Hian 1960. td s0 trén 1n 6/9 adi hanh vi 1ap phap v 8 SXQ aoi
vdi ede qui tic hanh chaoh (38). Nhu vay, ta thay tu; rEng
Lrén nguyan tdc ca hai phap chd aeu 1&5 hién pbap law nan téng
chung -cho ky thuat va hanh vi lgp pbap 1eon ludn dudc coi
trong hon hauh vi hanh chanh nhung sy sai biet vo tam mic
quan trgng gida hai logi haoh vi lai dudb quan niem mot eteh
kha chénh 1ach.

Tgi Phop, gié tri he cap giﬁa hash vi lgp phap ve
hanh vi hanh chanh nway nay khong con dude ton troog mot cach
chét chﬂ nia., That vay, higo phﬂp 15658 ds mioh thi llgt ko
mat cn nhung van de mu 1uut o tho qui dinh, ngoai nhung van
as nny 12 nhung vEﬁ do cus qugcn lap qui do séc lenh cua Tong
Thong chl phnl. Va diéu ul Hicr phup naj cho phup wut sdc
lanh cod tho huy bo hay gia doi mot dgo 1Ugt ds xam phgm vao
1anh vyc 1ap qul. Tuy nhiaﬂ trén phudng dien kiem soﬂt tal
phun, nhdng sde 1enh nay van dat dudi sy ¢hé tai cua Than
Chinh Vign,

Ce= Hi%u Lue cug phan qugﬁy_yac hiag_gﬁa 231 Cao Fhap

Vien :

Fhilng phan qujgt tugan phéan bat hdp hién cic hanh
vi lap phap cung nhu hanhb vl hanh chanh ddu ¢d hieu lde chung
quyot, tuyat d5i va dioh chi :

#

1.~ Hi@u luc chung qulgt : Vai hi%u ldc nay, nas tuog
phudng, 3esu khi 751 Cao Phép vién tuyan phﬁn khﬁng con ¢& tha

(38) Xem "Thu tuc kidm sodt hidn tfnh trude vidn Bao Hidn"
tr. 43 trong luan vin,
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xu dung bat o mot phudng cach t0 uau nao trudc bat ky mﬂt GO

quin tai phan nao nua. Phan quyet cua Toi Gan Phap Vian dude
coi 1a cdng 1F, bat ky hinb thite tai tham nan cung khong ¢Uﬂc
uhap nhgn Hieu 1ue nay ap dung cho chinh to cung uhu khude
ign.

Ee= Hieu luc tuyeg_dai + Cac phan quyet tuyan bd vi
hian ‘hay bat hop phap cua TCPV co nieu lue tuy?t do¢, nghia
1z co hiau lue a5i vdi tat ca moi ngudi chd khong ridng gi
nguﬁi dl kien. Moi cong dan, moi eﬁ quan phai ton trong pham
quyét va tu dd rut ra nhiog hau qua can thidt. Cung chinh vi
tfnh canh pho quat cua hlau ldc, luat 7/68 bd buoa phan
quyat phai dude déng Va0 cong bao trong han 15 HEHF tU ngay
tuyen an. Su cddng bach nay 1a mot U dlam cua luat vlatuﬁjm
Néu tn so sanh vdl phap ché ecua Phap, hlau lue cua ban an
lham Ch{nh vlen cung e6 tich Ghat tuyet doi nhUng khﬂng eo
diéu khoan nao bo buoc dang vao cnng hao néu ngudl dan nhisu
khi khong am tuﬁng.

Tudng ciing can vhfc lgi rng, ludt 7/60 to ohie
Vien 380 ﬂian khong minh thi qui dinh hiau luc tuyet a61 nay
cua phan quyet chi néi aén sy conb bd ma thoi.

Hiang 401 v&i phén quyét bac don khoi t0 hay khude
blen xln klem hlen va klam phap cbl co hieu ldc tddné dol,
tuc la chi ca gla trl doi vdi ngudl dy tung mu thoi, uy 1f¢
quyet tung lﬂm cho moﬁ nguﬁi dz that bai trnng vy kien khnng
the di kian 1an thu hﬂl, nhung mot nguﬁi khac van ¢ tha dl
kien lai ch{uh haoh vi da bi ngual trUdu chi trich, va Pat
¢ thé hy vong théng kian neu vién dan dude nhing lugn cid
phap 1y vﬁng chfc va xac dang hon. Can nhan nanh rﬁng, day
khung phai 1a su thay aoi l@patrudng cua TGP?, ma chi 15 mnt
van de ky thuat to tung. ?dl diem ney, nguui ta doc thny
dung ¥ md rnng to quyen caa nha lam luat.

3.~ Hidu luc diph ohi : sou cﬁng, phan quygt cua TOPV
cm hidu lue alnn chi sy thi haoh cau dieu khoan bat _hop hien
ko By ngny phan guyét dudc dang vao cong boo. DAy cling 1a
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5151 phﬁp da dudc 5p dung £ rudc vién 800 Hién 1960.

HlEu 1uye dlnh chi 1a mﬂt hiau lue tuchg 463 nhe b

khong 1am cho d:ieu khoan ?i hién b tleu huy hay thu tiuu
theo ﬂung ngh{a ky thuat cua chit nay, ma chi Ei bal bo thol.
Hﬂi cach khaﬁ, phan qujat khong uo hiau lue hoi tn, va hau
quu cla phan qugat ehi lam cho didu kbonn vi hien trd nén vo
zia v, nghia 12 khcng thi shanh dude nila ke tu ngay phan
qu;at dugc dang vho 6Ong bao.

Day la mot dlam khac blet so vdi to tung tiuu hu:.r
trudb Tham ehfnh vién ma AT s5 thoy khi pbao tich ere ché d4d
kiém soat hop phap tfoh & myc IT.

Dén day, thist tuéng chiing ta can nghi%n cdu so
luge ve ché as kigm ﬂuat hlan tlnh cu& mot val quoc gio Eu
My, dienhinh la Hea Ky ?u Phap Qucc, hou ¢é thé doi GhlGu
dude mot val nét tUdng dcng hay di-biat chinh yau gan cac
nguyan "tfc cin-ban cling nhu dgc &idm tong quit cia nhing ché
do nay so v@l phap ché cla chung tn.

DOAN III : NGHIBN CUy LUAT gé‘r OHIfU : CHL B9

I T H I HOA XY VA
PHAP Qudc.

I.- ouf-p0 KIBM-sofT BIfN TfiH TAI HOA kY 2

Hoa Ky ¢é 1& 1la nude da ap dung dau tidn mot hg
thong kidm sodt tai phan hgp hién t{nh cac dao lugt va vin
kian lap qul nhu ls mﬂt phudng oach bao ve {1en phap. Gha
do kism soat bién tinh nay 1ot phﬂn duge Hlsn phap Mv quac
minb thi dg 1lau, mnt phan dudn XAy dung bﬁng cac an la cue
T61i Cao Phﬁp vien Hoa Ky. Trong phgm.vi 1uan Véan nay chunm
ta chi ¢d thd ndu ra uhung dﬁu diem va nguyan tac chinh yau
dudc ap dung trong van 4o klam hidn tai Hoa Ky ma thoi.

1.~ ngyﬁn t€c vo thau quan va_thu fue thu 11 2

Tgi Hos Ky, mdt don xin kiém soat hidn tfnh chl e
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the nou 13n va dudc chap nhan bang phuong cach khude blan qua
mot vu tranh chap that sy du xay ra, nghia la nhan mut vy leP
néa dg, dudng su néu 1lén vnn do bat hop hién cua vEn ki@n lap
phap hay lap qui dang dude up dung chn duong sud. Tna xd va
ehinh vy 35 xu luon ve Lhudn bien bat hop hién nay. TDl Gao
Phap Viun Hog K 3' ch:. X¢ sou cung do su khang Gao, néu co, A
thcl. Khong co van a6 mnt dudng sg ngp don ngay truﬁc 101 Cao
Phap Flun My qunc as th x5t %2 ve mct sy tranh chap vé Hidn
phap. Nhung thu tye gia tgo vai myc d{ch xin T3i Cao Phdp Vién
tuydn mdt ban dn vé nguyén tdo dou bi bic bd.

2.- Cdc ky thudt kidm sodt hidn tinh tai Hos Ky 3

Trong vide kitm sost nign ti{nh cia cac deo lugt,
cac tham ph&n Hoa Ky thdﬁng np dung hai blan phﬂp 8 au day. ky
thun glni thich xay dung , va ky thuet tuyen bo bat ho'p hién.

a)- _i_thuat giéi thfch xiiy dyog : Diy 1o mdt sy
glai th{ch cae daa luat clia Quoc hoi tibu bang hodic caa Quoc
Hui Hea Ky ban hanh thau mnt khuynh hudng nham dom cac dao
1ugt bi chi trlch vao khuan kho cua chc nguyen téc Hidén PhAp
My quutz hoéc -::-ua cac ngu;;rr_m tdc thnug lugt (Oamon La.w)

Thgt ', qu g1ai thich xuy dung cua eae tham phén My qucc
nhibu khi trai han vdi y muén cuas nha lom lugt, chi cdt lam
sao cho dso luat duge hiou theo mbt duﬂng 16i ma tham phan
Hoa Kg quan nlam la dung v&i tivnh than Hién phap.

h)=- Ki tnu@t tuycn bo dgg_lu@t bat hop hidn ;

Khi doo lugt bi chl trich trai hén véi hién phdp vnr

thom phun khong the nao dung biﬂn phﬂpdgiri thich qu dung as
dum.vqn kKhudn kho Hién phﬂp, d@u lunt ay so bi tuyen bo bat

hop hién.

*+ #i0u lue cua ban dn tuydn bS bit hop hidn :

Ban“Buydn b3 bat hgp hidn trén 1§ thuydt chl ¢
hifu luc trong phgm vi vy kidn md nhia d6 too giai quyét van
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da hop hién tinh, chiéu thao nguyen téc tuong dni cuu viee da
X, Tuy nhlen tren thye ta, dﬁﬂ luat bi tuyen bo bat hdp hidn
thddng mat ca hicu lue nhat 13 khi wy klan da dudu dug dén
trude Toi Cam Ph;p Viin My quoc do su khang céo Vva dgo luat
bi toa 4o nay tuyén bo vi hidn.

¢ Nhilng trudng hop bi_tuydn bd bat hop hidn :

MOt vin kidn ¢ thd bi tuyén bd bEt hop hiln trong
L truong hodp sau aey (39) ¢

- Trﬁdng hop "due procoss clgusa" ¢é nghxa 1a moi
thu tuc hey to chuc lugt dlnh khnng dung theo
nguyen téc can baﬂ cia hidn phap hodc cup thorg
luat dtu bi bai b,

- Tra' dng ngp ”dupriv&tion of liberty" : ap dung
cho mﬂi Van klbu lam trd ngai ty-do hogt dong
kinh t&.

- Trudng hﬁp "deprlvation of property" nghia 1n gu
xam chidm quysn s hilu thoo nghia rdng rai.

- Trﬂdng hgp "impairing the abligation of contracts"
co ngh!s la sy can thiap cua nha 1gp Ehﬂp trong,
cac ngugen tﬁc khc ude vai myc dafch sdo ddi nhung
hau qua cua kha ude,

3.~ Cac gidi han cua su kicm soat hop hién tinh :

Ché dﬂ kiém soat hidn tfoh tei Hoa Ky ed mat déc

diém dang chu y la sy than trnng, sy tg kism cha {Judiclal
rastraint} cua Toi Gac Phap fian M? Quuc trang viec x6t xu
cdc van dé tranh chap 1i6n quan dén Hién phop.

Mic dAu ¢d tham quyen abd kiom sodt hdp hifu tinh

(39) Tran vé&n Lioh, Op, Cit, tr.42,
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caﬂ dao luat cue qucc Hni, Poi Cao Phap Vien My Quoc ti ban
an Marbury V. Mﬂdiaﬂn 1803 (hﬂ} cho dén khi cn nui ehian,
nghia la trong hdn nua thé ky aa chi tuyén bo bat hoyp hién
mat so 1t lust cus quoc th-

Ghlnh nguysn tfc vo thom quyan va thu 1y trinh bay
& tran ds glup Tni Cao Phap ?ian Hoa Hy de dang thuc biEr aul
by kism cha. ﬂgoai ra 161 Cao Phap Vien chi thu ly th VU
tranh cbap ve Hién phap gqua mot thu tuc gni 1a thu tuc
"Cortiorari”, trong thi tue nay 181 Cao “hap Vion cd quyun
lea chon nhﬁng vy ma To1i Gan Phap Vian munn x6t xu, do da G
nhdng vu té nhl nhu nhung vy tranh chuu vo phan hl&t ahung
toc dudo gat 151 tu the ha nay sang the na khan, chi adn nam
1?5& ot dude x4t Xt (van do dat ra te nam 1896).

Sau hut o1 Can Phap Uion Hos hy da 153 ddog mot
so ly tbuyet VO sy tu kiom ché tu phdp chinh yau nhu sau 3

- Ly thuyat vo sy tai can thidt (tho dqctrlna of
EtPlCt nocusslty] theo do "181 Cuu Phap ?ian chi giai quyut
mot van d¢ Hidn phnp khi nao nd £o ra t6i can thidét 4o glal
quyat vu tranh chap chinh vg. Taa an $8 khong giai quyat
nhing khlu 051h 1ién quan don Hidn phep néu vu klan e6 tho
dude giai quyut tron mﬂt lanh vuc khac .

- Ly thuyat vo whing van dﬂ chlnh trl (the doctrinc
of pﬂlitiﬂﬂl qucatlana} thuo aé che tdo 4n 1ién bang khong
nén gini quyet nnUng van d6 chinh tri, de ton trong nguyan
téc phan quf,fr;n va trinh sy dung chgm v&i Hanh phap o) Lgp

phap.

- Ly thuydt va sy nghi ngd hop 1y (thc rcasonable
doubt ductrine) theo 1y thuyut ﬂay thi mnt dao 1uat chi co
tho bl tuyan bd va hiou trﬂng nhing trUdng hdp not ate po
rat ngcai su nghil ngd hdp 17.

e el W e RS okl S e

(4o) Xam thém "Lugt Hion phép vao dinh ché chinh tri" cua L&
Dinh Chan, trong 207-208.
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- Ly thuyet ve viac gat bo nhing tranh ngi ngoai
hién phap @ {doctrina of axclusicn of axtrn Cunatitutiunnal
tasta] theo dd TDa an llan bang eni x6t va su hdp haan cua
Lugt ma khong co quyan xét dén 1y do thuc day nha 1am luat
1y do chinh tri va s khon ngoan hay kém khdn ngoan cua nhu
lam luat.

- Ly thuyet bac oo bﬁng sy gia; thich vin klnr lﬂp
qui [dnctrine of' disallowance by stutcry intarpratation}theu
dn cac tds an 1Len bang se gial thich hian phap da lam thé
nno khong di aén su tuyen bd bat hop hian nhung ban van lgp
qui, Hﬂl cach khac, tham phan co g ng giai thich thé ngo 4o
dem ban van vao trong gidi han cua Hidn phap.

- Ly thuyat va su cd dinh cun fn van ve nhung van
do &ian phap (Stare declsls in Gnuatitutlonnal lawl thao :
ngLyan tic nay khlhToa an 1idn bang d3 tuyen xUd vé van de
Hién phap, an 19 nay se rung buoc t0a an ve tuchg lai.

= Lf thu;gt vo u chin mii cua tranh chgp (doc-
trine of ripaness for adgudlcation} do d¢ TDl Cao Phap vian
chi XU nhﬁng van de ma cd quan nay thqy da dén 1ie phul dddc
giai quyct

ﬁhu vay, vdi nhung 1y thuyet tron day, TDl Gan
Phap vlan ¢d tho nhl chap nhnn XU nhing tranh chﬂp vo Hién
phap ma cd quan nay mudh x2 mna thdi,

Tom lsi, chd d§ kiom soat hién tinh tai Hoa Ky cd
nhng ndt chinh sau : ;

- Hien pha My qunc end du 110u su lkiom suat hidn
tlnh cua cac Hlan phmp tiuu bang va luat tigu bang, eon sy
kiam snnt hlan tfnh cun cac dgn 1uut du Quuc HQi Qnﬂ ﬁ" bun
heoh 1 mgt xay dung cua an 1o tu ban an Marbury chong
Modidon.

- Quyan kiom soit hidn t{nh thudc Toa &n tu phap

cae cap va toa nay luon ludn thy 1y bEng phudng cach khude
hiDﬂ-
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- £n tuyén tren mot van 4o tranh chap hién phap
¢hi ¢d hisu luc tuong adi.

- D¢ dlam nua uha ao kiom soat hién t{nh tai Hoe
Ky la sy ty kidm chd cug To1 Cao Phép Vian Hoa Ky.

11.- oEf D6 kzfiM sofr HOP HISN Tfim ma1 prAP Quis :

5 Trung truyan thong 1uat Hian phap tal Phap qunc
ngudi ta khong chap nhun (hcﬁc chl chap nhgn mat aach rhd
khin O val thoi ky} sy kibm saat hdp hian t{nh cua cac dao
1ugt vai 1y dn rﬁng nhung dao 1Uat do Quou hci biau qu at 1a
¥ munn cua xu 3 va khcng thée eé Co quan npo khac ¢d ﬁu tham
quyan &o klsm soat v munn trﬁn doy. ruy nhlen thuc ta cho
thay t{aoh chit hop hlLﬂ cua cde dgo 1uat rat ¢an thidt nan
trcng hian Lal, Hidn phdp 1958 cua Phap Quoc da qul dinb mn+
ché dc klem soat nhin ngan ngdu sy vi hidn cla cac vén klcn
lgp phap va lap qui dude han hanh-

Ae~ CO guan kidm sodt hifn tinh : Hoi Dong Bao Hidn :

Hién phap 1958 da tru ligu mdt he thong kifm sodt
hgp hién tfnn ¢ nhisdu quyen hgn td eac disu 56 den 63, than
do cd quan dude giao pho hhlﬂm vy thuc hien sy kiem soat la
Hai Bcng Bgo Hien gom 9 nhan vidn vdi nhiem ky la G nam,
khong dudc tai cu, thanh phan thay dci 1/3 moi th' oi ky 3
nim. Hgosl ra, cac euu Tong Thong dou hoi vién dudng nhidn.

Hci Dnng Bau Hicn ca 3 tham.quyan sau day. xiem
saat ve hdp "nidn tioh cde au luut (41), hlﬁp ude, xat xd vo
cac vy tranh tung lian quen aén cac cuﬂc trung cau dan y,
bau ¢ Quoc Hﬁl vi Tong Thong, chdét hot Hoi Dong Bao Hidn

(41) Theo Glﬂﬂ su Nguyen khic thn, danh tu "du lugt" nén
dude dung da Ghi nhﬁhg vin kicn lgp phep dudc aat dudi
sy tian kitm cua Hﬂi Pong Bao diﬂn thay chn danh tu
”dgo 1uit“, vl ndu 13 "dgo lugt“ thil su kiém sodt tro
thanh hau kiom.
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¢4 nhiing quygn hanh dic bi&t trcng ﬁrudng hdp Tong thong
khung thi nanh dudc nhiem vy va trddng hop Tnng thong xa
hanh nhﬁng dgc quysn dut 1i8u woi dieu 16 khi vl nhilng 1y do
dac blet Hl&n phép khnng cén duan ap dung nus . Tuy nhlan,
3?1 day, chung ta chi de cgp dan quyen kiém sodt hidn tinn
cug Hqi Bong 340 Hifn.

Nht ta d3 bidt, viéc kidm sodt hgp hién tinh phim
hail muc afeh :

- Ban ve quyan 1gi cac cong dan duge ghi trong
hlen phap.

-~ ™ - ~ *.
- Beo vé sy phin quyen gila ca4c od quan odng suyen.

He thong kiom h{cn t{nh dy llau trong hién phép
1958 chi uh&m muc dfch th? hei k6 tran, va trong myc dfch
thi hai k& tran, VE trong myc d{cn nay hoi don bao hidn
khong nhing ca quyan kiem aoat hidn t{nh cua cac du 1uat ra
nci quy da Qunc H i ds snan thao trude khi ban hanh ve ap
dgng, me con o tham quyan kism soat ddi vﬁi cac dut luat va
ban vén l&p quy dang J trong thoi ky soan thao va . ban cai.

B~ Cac phﬂdhg thic kiam soak hisn tinh GUa Hﬂl Bung
Bao hlan.

l.- Su kiam 304t hﬂp hien tfaoh @01 vdi cac ban fﬁn da
do Quuc Hqi biau qpyat :

Su kiam soat dude thye hign khong nhﬁng tran nac
du luat wa ludn ca trén ngi qui do Qucc ho: bidu q;yet. Bieu
61 Hlen phap 1958 phan bigt: 1ugt to chuc, 1uat thudng va ngi

qui Quuﬂ Hci-

Cac du 1ugt tu chuc va nni qui bit bunc phai dude
dua ra trude Hgi Bnng Bao Hlan ao kiem snat trude khi ban
hanh (aoi vdi lugt ta uhdb] v trddb khi np dung {dul vai
noi qui). Cie du luat khac hdn 1a lugt to chife ed the dude
dun ra trude Hqi Bnng Ago Hidn.
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Trong moi tru&ng hop, H§i BEng 380 Hién g8 kicm
¥ ,

soat h?p hién t{oh ¢ua cac ban van tpdn day va ohi sau kni

~ o " o * % A

duge xac nhdn hop hien cde duy 1uat moil dude ban hanh vy ngi
L] F - - L ] L

ed tam quen trong die biat,hnhém ngan ngig Qudc H§i dﬁng npi
qui de qui dinh nhdng vap de cua cac dgo 1u§t.

a)= Thﬁ tue ﬁp dgng t rude H@i BEHE Béu High -

D61 vdi cle d¥ lugt to chfe v 01 gui cig Quie
H0Z, 8y thy 1§ oig HO1 Ddag Bao Hidn khdag thanh vin gs, 3
18 cde ban van 4y 83 duge duong ahidn due g b mede H3i Dong
Bao Tién trude khi ban hanh,

D81 vdi ede du lugt thudng, vise thu 1§ cuq xgy
Dong Bao Hign ¢ t{nh olen 8105 heny va thoo 418y 61 hel,
2, chi o Tong Thong, Thy Tudng, Chy Tieh Thugng Vidn, cnyg
Tieh Hg Viga 13 o8 quydn you enu HYL Dang plo Hidn thy 17

de x0t ve hop hidh t{nh clg duf luﬁt thu@c loai nay,

3¢ al cde ay 1ugt thudng khdng b1 bdt bude duong
nhi8n dua re teude HJi Pong 4o midn vl trong giaj doan sogn
thao va ban oai cong khai v& du lugt nay trude Quée Hgi,
Cl'l.fnhdphﬁ co quygn can thiép de ngin 3¢ soan thao hngé Xin

---hl---h--u--p---- - -——--

(42) Theo &0 13 tu nhan o thd kidn mdt quydt dinh hanh chdnn
bat hop hién trude Thap Chinh Vidn +) 1¥ do quydt dinh
* ~ L e Y
nay cung bgt hgp phﬁp {ngugi tru nhung quygt d;nh bhugﬂ

lanh vee lap qui biet lap cua TSng Thong ),
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b)- HiSu lde cus quydt dinh cla HO: Dong Bio Hién:

. Trong céc truéhg hdp tréu ddy, H8i DOng 340 Hidn
co thoi han mdt th£n§ 46 quyet dioh, tuyinhiﬁg GhInE Phu c¢d
quyen tuyen ho 82 khan cap de Hoi Dong lJao Hién quyat dinh
gap trong thoi han 8 NEDY «

Néu H@i Bang 380 Hién quygt dinh ban vin dude eth:
%6t 1a hop hidh thl 85 khdng cd Y kbd khan nao, cdc dy lujb
s8 dugde ban hanh va ngi qui a8 duge ép dung.,

Trong truéng hop H§1 DBug Bao Hién xac nh@n ban

i~ ] . . F E
vin ¢d ahutng khoan bat hop hién thl 88 &p dung cac gigi phap
sau dﬁy :

- D61 vdi cde dgo ludt, néu Hoi DOng 3so Hiln xdt
rdng diSu khodn bat hdp hidn khoug thi tlon P31 ra khbi dy
luét, tat ca dy lugt se khang dude ban henh. Kéu Hoi DEng'
xét I%ng cac dieu khaan bat ho'p hién cd tha tach réi ra duge
Tgng Thgng c6 tha hodc ban hanh edc phEn hop hién hodc xin
Qude H§1 sla chilg dy luat,

- DOL voi nﬁi qui cua Qude H§i, cac dieu khoan
khong bi tuyén bd bat hdp hidn 33 duge ap dung .

€e= 8¢ cop thigp oua HOL Pong Bio Hidh trome ziai dean
soan_thao cac ban van 1ap phap va 1Ap qui :

: SE can thi@p nay cuig Ehﬁm‘mpchﬁ{chilam 3hn Hidn
phag dude ton trong, nhung tgi d?y Hoi Dfng Bﬂo Hien Ean
thiep vho ngay tr?ng iai &ogg ban vian lgprphap hay lgp‘qui
dang dude sognh thao de ngin can sy soan thao hay cho phop
tigb tue cho dén khi hoan tat. Sy can thi@p nEy xéy ra trong
hai truéng hop iién quan don sut phan dinh tham quyan 1§p
phap hay lap qui.

a)= Doi vdi nhing du an luat va de_dn_tu chinh
luat : , )
o g o~ »
Neu ehinh phu ¢ho rﬁng nhung du on vita ke vudt khod
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Eldi han cua pham vi 1gp phap dugc hién phap qui dinh hod~
xan phgm lanh vie tham quyan lap phap dn Quﬂc Hqi ds ug
quyen sho eh{nh phu, Ehlﬂh phu ¢d the néu ra not khang nai
bat kha ohap nhan, néu Chu Tich vian 11an ha dgng ¥ xap ba*
dg thao b% end trfch thi cu?c bat dnng y kién cuam duc,
trung trudng hdp trai lgi, Hgi Bcng 580 Hﬂan ag thu lv va
Elﬂl quyet ¢ tranh chap trong vong 8 ngay.

b)=- Trﬂ&ng hop chinh_phu A dung guxan lap qui gi
sua_doi 1uat :

Pien 3l cua Hién Phap 1958 phan divh ro rat hal
phEm vi 1ap phap va 1ap qu1. v sul phan dlnh nay, mnt so
1u§t nhut 15 1ugt ban hanh trude 1958 da trd thanh trdi
véi aisv 34 v} ds qui dinh nhifng van da thude pham vi lgp
qui.

Trong trﬂdng hgp tran day, chinh Phé od quyan sty
doi lugt o bﬁng mat vin kien lap qui nhung phai phan blﬁt
hail trudng hdp :

- Néu oac dqa 1ugt trén day dude ban hanh trddc
khi ¢é sy phan dinh tham quyan d? lieu trong didu 34 Hidn
phap, Ghlnh phu co quyen tu do sua doi 1uat bang mﬂt v&n
klan lap qul, sau khi lay v kién cua Hui Bcng Hau H1F1, tuy
nhian ¥ kien nay cbi ¢d t{ah cich tu vun, khnng rang buoc
chinh phu.

- Néu cac du 1uat vi ph@m lanh vige l@p qui dudn
hElI:'l hanh Hﬂu khi GL‘: dieu 3'.|. Hian phap 1958, Chiah phh chl
od tha sua doi cde dago luat nay 3au khi dudc Hni Bnng 3n0
Hidn xac nhqu t{ah c;ch lgp qui cla van de.

Tém lai, ba thnng kieu soat hop hlan t{nh eua
Phap qunc theo Hidu phap 1958 nhinm muc afch dieu haanh va bao
va moi tudng quan hidn dinh gida cac dinh ché cong quyah,
khnng co 19i {oh trgc tiep cho ca nhan, nén phem vi kiom
aoat chgt hep hon che du kiom hidn cuis My qucc, chd dg gau
nay o 1ol Ich thiat thuc cho dan cbung hon. hgoai by Hg1
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Dung 3a0 Hién la mut ud quan tai phén dge tham c6 tham quyun
chuyén doc ae giai quyet cae tranh chap ve Hidn pbap (uBJ
trong kni tgi hy quac tham quyen ki2m soat hop hién tinh
thucﬂ tat ca nhilng toe an z¢ chinh vu.

De két thie chuong thi nhat nEy, ching ta od Eho
néu ra mut vai nhan dlnh tanﬁ quat sau day khi so cniav chd
du Liam soat hﬂp hien tfnh tgl vlat Nam vdi hai ehl do Hoa
Ky va Phap Quoc.

Vs phidhg di?n tham quyen, cha dg cla Vlat Jam
giong chd do clla Phap o diem tham.quyen kxiem soat hdp hidn
t{nn duge trau chuyén dc cho mdt cd quen riéng blat nhung
lai giong ehd du cua Hna ky Vo sd md rnng pham vi eho ¢hd va
bao Vg cua ﬂlan phap khong nhﬁng doi vdi moi buong quan gita
eac ﬁlﬂh cha va tap tha cong, cuyun ma con do6i vdi quyon ld1

true tlap va ¢in ban cua moi tangldp dan chung trong quoc gia.

Ve phudng diun th tgs chd do cua ?1at Nam tuy
gigng v3i ché do cua Hua Ky & tlnh chat hau klam nhunu to
quyEn cua ngudi den lai dugc nd rong haon v1 co quyﬁu truc
tiép khdi t4 hanh vi bat hdp hién truac Toi Cao Phép Vien,
cht khang phai chi un phudng cach neu khide bzen duy nhat.
T{nh ehgt hau kiem nay hien nhiun hoan toan khﬂG hdn vdi
cho dg tion kiem cue PhAp Quoc,

(43) Mac dau trung thgc t& Tham Chinh ?icn Phap ¢d the x¥
t*ﬂu huy m?t quyet dioh hanh chnnh ?i h1an, nhung that
ra trong ban chat TG? chi dn xi 1 quyat dinh hanh rhanh
bgt hdp phap (vi hian gian tiop) nan cbung tai col il
HDi Dong Bao Hién la cd quan ¢o tham quyen kidm hidn
chuyén dgc thoo Hién phap 1958.
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chwong II:

SU KIEM - SOAT HOQP - PHAP TiNH
_cAc HANH - VI HANH - CHANH
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Céc nha 1gp hiln VidteNam t¥ trude adn nay van
theo quan~nidm Cosdidn trona s¥ x3p hgng cdc ban van phap-1f;
ast haub vi 1§p phép tr@n hanh-vi hauh-chanh. Néi cach khdg
cac dgo-luat, sdo-ludt of mbt hy oap cao hon cde efe 18nh,
nghi dinh, noi chung la cic q'uyﬁt dinb génh chanh. Do v%y,
cdc hanh vi hanh chénh nay khéng nhiing A3 phai tuan trong
Hi¢n phap 15 ban van phdp 1y 51 thugng cia qudc gia, wa con
phai pha hep voi céc banh vi lap phgp hitg . 8¢ vi pham cua
nha can quyan hank chanh adi vgi c;c harh vi lip phap nEy se
h; ché tai boi m@t nguyen tde nen téng VE s2 trong phépi

L7YNE T : NouYEN-14c TRowe-PHEP VA VAN-DR XIf-sofr
50P-PxLP TINE TREN PHUONG-DISN 1¢-mHu

Nguyon tic trong phép va gy kiem sodt hop phép
tinh 1idn hd mat thidt véi nhau. Chénh_n@ijdung va ¥ nghis
cla oguyen tie nEy da dua dén sy che tai cdc hanh vi hanh
¢hanh b&ng hai thé dgng khac nhsut the dang kitm sodt hanh
chanh va thé dang kiem soat tai phans Puy nhién khdng phai
moi haoh vi hanh chanh don phiohg nao cuhg bl 4zt dudi quy@n
kiem s odt tai phén hop phap tinh, ndi edch khac nguyén tic
tﬂgng phap da Bap m@t val ddi &gc quan trong. ithu véy, ed ba

- A LY A
van de de tim hisu trong mue pay :

- n@i dung va f nghia cus nguyen tdc trgng phap

~ che tai cua nguyén t e trong phﬁp oy kicm
soat hop phap tinh |

- dS% luc cﬁg ng&y@n Eﬁcitrgng pEEp hay ngﬁng
8191 hen va dieu ché cua sy kiem hop phap

t{nh.

DO4N I : NOI-DUNG VA f~NouTs ofa mowvhy-vfc
TRONG P :

Xét EE noi dung v% ¥ nghia cla nguyén tie trong
phap, ta ¢ the diing trén ca hai phuong dign t{ch cuc lan
tieu cue
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T.- PEUQUG DISN 2{cH av¢ :

Trén phuong didn nay nguyan téc trQug phap meug ¥
anghia Pang bucc oo quan hanh chinh ph&i tuan hanh luat phup,
nghla 13 thi banh cdo nghIa vy do luat phap an d%nh, noi khac
homn nguyan téc trong phap dﬁt ra chc nha cam quyan nhung nghia
vy phal hanh dcng, cam pha cam quyan thoai thdc.

Trong tru&ng hdp nao va bﬁng cach noo ed thé nnu
thé duge ?

1.~ Trudc hét khi mbt ban VERD phap ly da minh thi qui
dinh nghia vy va phudng cgch haoh x cus mot cd guan, thl
chac chan cd quan nay phﬂl thuc hlen, au t& chai thgc hlG[ ae
bi coi 1a bat hop phap va trd thanh adi tugng cls mot td tung
tlau huy sdhg nhu bi kisa ve trich nhiem.

Se~ Trnng tridng hyp thidu s¢ minh thi qui dinh, ugudl
tao phai cong nhan rﬁng trén nguyan tﬁc cd quan hanh chauph ¢d
the tu do "hanh dong theo sy thich dng" Il'upportunlts dlagir).
Hhung nguyén tée nay khong hcan toan tuyat 401 .

Ghang hgn ve khla cgnh lap qui canh sﬂt, an 19 dn
Ghap nhan Pang nhe cam quyen aanh sat (nhud xa tredng) "6oi
thuomg nhUng bon phan hop phap cua ho khi" trong nhﬁng trUUng
hdp nguy hlwm tram trﬁng do tinh thé dgc blet nguy hiem ﬂol
voi trat tuy va an ninh cong cong gay rs ma nha camn quyaq canh
sat da khnng ch}u ban hanh nhung phuong cach da cham dlt tinh

trang nguy ngap nay" ()

Trong trUdng hdp phu the, su tu chci khcng ban bo
mqt QUI tdc canh si3t 98 tgo thanh mot sy bat hop phap va tham
phan hanh chanh trong tham quyan kiem anut tai phan ¢d the

(4}) Laubpdere "Le principe ds 1a 16gatité administrative
Traité Eldmentaire do Droit Administratif (Paris: L oG oD gl
1570)
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ché tai bing cdeh tidu huy hanh vi t¥ chdi khdng hanh ddng dd,

IT.~ PHUONG DIRN TI8U-0UQ :

Trén khia canh tidu ¢yc, nguyén tée trong phip bu?n
cd quan haph chanh trﬂng khi thi hanh nghla vu 1ugt dinh,phai
t8u trong nhing qui tfe phap 1y, nghis 18 :

1.~ Trude hét co quan khong dude hanh xu quyen nan ctia
minh qua gidi han cua nd.

L= HQt VAn kian eda cap dudi phai phu hdp v&1 van klen
phap 1Y cua cap trén cun hop ghég. Uhung ta nhan manh ﬂen uu
kian "eung hdp phap" nay la vl nou vin kian cap trén bau kdp
phap thl khcng bao gid ¢d the lam nan tang cho mgt hu cap
phdp ly NRO khan, mic du van klan bat hop phap nay khong o]
tidu huy di ching na,

DOAN IT : CHE-TAI CUA NOUYEN-TAC TRoNG PHLP :
SY. K18M-30£T HOP-puiP Dfim :

Ché tai cua nzuyen tie trong phﬂp 18 sy vn hieu cug
hanh vi banh chanh bat hdp phap. Ahung syt vo hleu nay Phﬂl do
mnt co quan cnng quyan xac nhan, va hanh vi hanh chanh ay
khnng con duge ap dung nia hay bi tidu hiy hoan todn vdi tfnh
cdch hoi to.

Wendt vﬂy, ché tai thyc té cua nguyun tic trong phap
chioh 1a su kiem soat hop phap tlnh cun chc hanh vi hanh
chanh. Trén ly thuyat, sy ki16m sodt hop phép tinh cac hanh vi
hanh chénh nn ths thU¢ hlGﬂ dudi hai hlnh th¥c: kiom soat hanh
chénh hay kiadm soat tal phan

Te= Phin-bi8t kim-sodt hinh-chénh vi kidmesolt tai-phdn s

Hai tho timic kiém sodt nay co nhiing diem phﬁp 1§
kha¢ whau can phan biet Sou day
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Tl

1.~ ?E tham quygn : Sg kiem snét tLi phﬁn ph;i do Tham
phan, tdc la co quan tail pnan hanh xu, con sy kiém soat hanh
chanh do c¢c quen hanh chanh hanh xd.

2.- Ve au khdl daug to guzan $ Sg kiem soat tﬁl phén
pha1 do mct td quy “en cua tw nhan néu lén theo nguy@n tic can
ban 13 tna an khong thé ty minh thy 1y. Gon st kibm soat haoh
chanh cd tha dc mot khlau nai banh “chanh gay ra , nhung Lhohg
nhat thiét phaz nhu tha, bdl nha cam quyan hnnh chéanh co the
ty doug tham xet mgt hunh vi hanh chanh cua minh hﬂy cia cd
quan eap dUdi ma hhong eah phal bo buoc dula tran mot sy ehi-

trfch dude néu ra dé yéu cou giai quyet.

3.- Ve hau qua cua su kiam soat 3 Sy kiem soat tai ;hsn
chl ¢d the aude hanh xu v1 su bat hdp phnp cua hanh vi haoh
chanh (illegnllta) Vai tru cua Lhan.phan Ghl d@s ndi 1én tﬂbﬂg
ndi cua luat phﬂp ve do dd chi cd the dan dén vleu ticu huy

hay tuyén bo bat hop phap hanh vi hanh chénh ma thdi.

kiom sost hanh chanh ¢d theé ch{nh no 15 mot ché
tai Ghm nguyan téc trong phap, nhung sy kifm soat nay cung cc
tha hﬂnh xt ¢61 vdi gut "khnng thich nghi" {inoppurtunite} Ve
vo quyan chuyan-quyet cun cd quan hanh chinh nida, Ngmal ra,
trong su kiam sogt h anh chqnh, cd quan hanh chanh khcng nhiag
chi co quyan tlmu huy, thu h01 hnnh vi Dl chi trfch ) thuy
thd bing mot hnnh vi khac, ma con ¢d the thay doi hay zai sua
hanh vi @4 nda.

Yo S kiam soat hanh chanh khnng bi phu thude vao
nhing qui 1u ve hloh thic cda ay kidm sodt tal phan.

G- Quyet dlnh do sy klam aaat hanh chanh tao ra kﬁcng
bao hum t{nh ecach cua viac da xu rcl, nghIa la khi su lkiom
sodt hanh chsnh da dudc hanh x4 rni, su klﬁm aoat tai phan du¢
vai ¢h{nh hanh vi do cung ¢ the duge xay ra va thay doi quyet
dinh cug sy kibm soft hanh chanh.

Hgt tu nhan da bi that bai trong khi phat dcng khidu
nai nanh chanh (recours admlnlstratif} trude co quan hanh
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chanh, uﬁ the phat dong t0 tgng tai phnn (recuura contantieuxi
trude tham phan hanh chanh 4o xin tiuu huy hﬂnh“vi hanh chunh
nguyon khoi da g8y thict hgi cho Ts dnng thoi xln tidu nuy
quyet dinh cua su kiam soat hanh chanh da tu choi khnng lam
thoa man khidu nai cua Ve

hhu vay, mgt su kiCm soat haph chanh va kiom soat
toi pnan vo mnt hanhh vi hanh chanh khac nhau rat X0, nhung
hai tho thdﬁ kiom soat hop phhp tinh nay ¢o, nhiing the dang
nhu thé nao ¢

IT,~ Nhfing thé-dang cua sy kidm sodt hdp phip t{ab :

A.- Nhiing the dapg cua su kiom soat hanh chanh :

Co hai trudn¢ hdp : khién nail hanh chanh hé cgp v
) =
khieu nai hanh chanh thlnh cau 3

1.~ Kniéu ngi hanh-chdnh hé-cap :

Su kistm soat hanh chanh thong thuﬁng duge hanh xu
do c¢d quan thudn cue ©d quan tdc Elﬂ quyet dinh bl chl
trich. Co ,quan cap tren huy bc qanh vi cua cd guan cup dudl
thunc qu;&ﬂ bang ach hanh XU quyen thUdng cap. Khleu nai ma
tu nhan hanh xu 4o yeu cau cd quan hanh thudng oap tisu huy
hanh vi cua e guan thuoc cnp goi 1a khidu nal hanh chanh ha

cﬂpr

2.- Khidu nai hanh chémh_}h{nh cou i

Nhung tu nhun cé the yeu cau chinh co _quan tac 319
xét lai quyet d*nh cla cd quan ay. Trﬂdng hdp nay dude coi 12
khien npgi hanh ohanh thinh cau, Chlnh tac gla hanh vi tidu
huy quyet dinh buc huy bo hlau lue dal voi tUﬁng 131, hnﬁc thu
hoi tlc 1am mat hanh vi vdi hlau 1gc hoi td nhitng hau qua s
X0V Ta.

Mﬁc dou khnng co vén klﬂﬁ nao minh thi qu1 dinh,
khigu ngi hanh chanh du 1la thioh cau hay theo he cnp van hl?n

h'u.
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i ?B'g:

B.= Nhing thg dang cﬁa sd-kigmféo;t.téi Ehén H
Trong phgm vi 1ugn van nay, dni tudng nghian ciu
chi 1& su kiém gsoat tai phan hop phap t{nn va dddc g£g1 tit 1a
sy kiem Eﬂat hﬁp phap tfuh hay su kién phap. :

J Trén mgt 1y thuget, uhung toi quan ﬂl?m thu tue

kiem soat h:a'p pbap tinh la mut thu tuc co muc dich }:in cr:j'
quan tai Ehan tuyan bo mnt hauh vi hanh chanh la bab hop phap.
thu tuc nay cung nhy thu tuc xin klen_hian, ©é hai phuong
thic: phudng tide chinn 6 va phdong thide khude bign.

1.~ Phuong thuc ch{nh to ¢

Thao phdﬂng cach nny, tu, nhan cc nhe nap dﬁn klan
trte tmap trude mﬂt ed ‘quan tai phan 0o Tham quyan da xin

tléu huy {to tgng xin tlau huy} hay xin tuycn bo bat hgp phap
{tn tung xin tuyﬂn bo bat hop phap hoy xin pbnn quyat h'p
phap t{nh] mct hanh vi htah chanh.

2,- Phudng qﬁgh“khﬂdc bi%_g : . :

Trudc haL cu mat toa an AR0 VE bat el trong mgt va
klgu nﬂn, tung nhan cd the ndu laj khudc bien bﬂt hgp phap ve
mﬂt hunh vi hﬁnh chunh 1ién ha dﬂn tinh trang can mlnh trong
vu klEﬂ. ¢“an nguyen tﬁc, Toa xu chinn vu se ngung *0 va
chuyen khude hlan cho ¢o qUﬁn tai phan cg than quyan 1u§t
dinh vo nhidng tranh nai bat hdp phap.

DOAN I11.: NHONG GIOI Hen va piBtv cuE sy Kifv sofr
: HOP pEAP TINH.

NguySn the¢ troug phép, theo d;nh nghla la ngt can
1:.::*--::1r cho co quan thanh chanh. Sy cen trd nay khnn§ dl.iifc t-"mi
qua, néa su ap dung nguyan tﬁc trong phap bao gom mot val dnl
luc. Hhu vay co nghla 1a su klam Ecat hdp phap tfnh co mut so
gidi hgn. Trén _phuong di?n 1y thuyat as 1la nhﬁng gidi han aci
vdi quyan chuyen quyat cua ¢¢ quah hanh chanh, aoi- véi rhung
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hanh vi hanh nhanh dudec ban hanh trong tinh trang bat thuunw
hay déc bigt, ve gidi hian d8i v&i nhing haoh vi manh danh 1lg
hanh vi thong tri.

I.- D81 V81 quyBn cHuyRy-quvfiT cla NHA OAM QUYEN.

Boi'vd; hanh vi hanh chﬁnh ¢d quan tai phan khong
x&t d%nh ve t{nh cach thich nghi cua hanh vi duge ban hunh.
.DJ{):L {:a{:h klmf:, sy k:LE:m soat hop phap tinn khong xam phan gl
asn quyan chuyén quyet cua ¢d qualie

r Y . . 3 -
A.- Khai niem ve guyea chuyen guyet 3

Thing khal nlen 78 tham quyan chuyén quyet cé tinh
cach @di nghich v3i tham quyan le quyat

1.~ Quy;n chuyén qpygt va quyan 1§_ggygt 2

ﬂha hiu tréch co +ham quyen li quyét khi dutu trude
mnt sa yLu to 1u§t dinh, nha huu trach ay bét bunc phal thﬁﬂ
mot dudng 1ni ma 1u§t phap da tru llau sin, day la khu vuce cus
mut 8o quyet dinh hanh chanh cﬂ nham, theu do ca nhan SC phal
ch}u mnt nghla vy hay duge hudng mnt quy an 19i Fini dudng a
hei au mot 85 you td da duode 1ugt phep tru 1igu gdp, co quan
hanh chnnh bit buoc phai x;u ﬂhéa 1a v co nghlu vu hay unGF
loi d6 ve khong the dua ra mat giai phap nao khac.

Doi vdl hung hﬂnh vi thucc tham quycn cnwycn quyqt
cung gol lm qu?en chuycn Godn cta oo guan, nhao huu Lrach dude
chon luc hanh dnng va chon b1an phap d6 doi gno vdi tiuh tbu,
bdl vl caec qul tée cap trin ﬂhl due ra mot so chi tni dicu
hudng, mnt Vﬂl gioi hon dat ¥hudn kho ma cd quan haqﬂ chanh
khong uu quycn vugt qua, nhung troﬂg khudn kho &o, pha hUu
brach co quyun chon mnt trnng nhﬁng biZn phap mo snng kifn
cua mlnh da tim thay, chd khong phal bo huna quyat dink thoo
chiou hudng luat da dinh sdn (45).

(h5) Tr{cp luft hanh chanh. Glang van Ban Pac Su cun Gide Su
Nguyon khac mhan (Hoc vion Quée Gia H.C. 1971) Tr.108
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Ta ¢cd thé ndu ra mot dinh nghla cua uIGHOiD vé quvcn
chu;eﬂ quydt nhu sau "ed quy%n nﬁhyuu quyct khi nha C&m quyon
dudc hanh dung tu dﬂ, hhon co qul tﬁc phap ly nao dﬂ dlﬂh
tride dudng 164 xuat xd cua ho ca n;ﬂal not khudn ho ¢ tinh
cdeh ditu hudng tong quat".

2.~ Loi {ch cus sy phan biat quyen chuyan quxpt va 13

4

guIct 3

Chlnb au phan alat gida uuyen chuyan quyab va quyvn
10 qL?ﬂt rat cd 1ch 1d1 vH phudﬁg dlan hanh xu su kicw soet
hdp phap t{nh.

That VBY, a8i vdi quyon la quyut, su thich Hng va
hdp thﬂl cua quygt dinh ds dudc luat phup tru lluu sh qua
dudng 151 na luat phgp bﬁt nd quan phal tuan thaﬂ, vi va? &
28y hoan toan quydt dinh a} agt sudi su chi phcl cte cdc qu;
téc phqp 13 va tham phan hﬁ?b chanh co quyan klem snat ve ﬂDl
dung cua quyat dlnh, Xem qu;et dinh ¢ ddog vdi duong 10i aa
dude 1Uﬁt phap tru licu ney kﬂnu;.

Bgl v&i ahling haoh vi thudc quan chugén quygt tham
phﬂn ki qum snat hﬂp phaﬁ t4nh cui 06 the x0t zen Dluﬂ ph&g
da duge chon co vudt qua bhuon kho tnng quﬁt gldi hLu by quan
hanh chanh nay khnn £y BOU khong fugt qua th1 su kluﬂ aoat cham
dit & dd. Tbam phan xhoog tho pha phan, chi tr{ch u1ur pnap cho

ﬁng han phap ny khoug tulch unu v8i tlnh trang, vl alu tham
pnau co quyun adé tie 1a da bz d ndn thudn¢ cap cun ¢d quan hanh
chanh diou ngy trai vai SRy 'u,: tic phan quyat‘i (46} .

_ ﬂot thi du thUUnu dude dﬁq ra 12 vo sy trung phﬂL cac
cong chuﬂ. qu1 chu anng nnuc dinu rﬁng cd quan CD qu;en urung
phgt eic cong chides qul chi ccnﬁ chite uinh ring c¢d guon cO
guycn tring phat khi ¢cOng chde pham 1ai va chon mut trong nhing
hlonh thde trﬁng phat eung dz do gui ché tru llﬂb, sy chon luda

(p) Ibid, tr.l10
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nag thuoL tham quyan chuyan quget clua cd quan hanh chanh, khi
cd guan de phat bang mot trong nhﬁng hinh thie luat dian, tni
tham phan khung the chl trich rﬁnw Eg tPUng phat da qua naﬂﬂ
né so vdi 1ni nua cong chuc, vl a8 1g khu viie thuoc taau quycu
chnydn dodn cha nha hifu trach,

- Einh chat cua quysn thyﬁﬁ qqut :

vL mét 1y thuyct LD mgb dlﬁﬂ duge nDu ra: n gl Lﬁ
dat vaa de quyan chuyan q1vet cua nha hﬁu trach c¢é tinh cach
tu’dnﬂ' dD:L hay tu,,ret cI::u ? Hou 11 tJdnL, a0i tadl khong tha goi
1a quymn chuyen quyﬂt du@c, néu 1a tuyat dol tgl sso 1lai 4at
ra van do quyct dinh lehons augde trai vdi cqn tron ¥

Thit ra A4S tra 104 ta phai phin bidt hai wfa conn

l.- ve khia caph pham vi ¢ pnal nhan rﬁng qu*un cbu"un
quyﬁt co t{nh cach tudrb doi. wua vny, vo mot van do hanh chanh
ndo dn, cap trén da chia pa ahiZng qui t4ec dicu hUdnu cno Ban
au &1 vu tap dudi xhi quyLL dink knong dudc di trai JUl nhiing
quﬁ téc dsd, xem ohd vay pham vi eua qugoﬁ uhuymn qu“ut augc
cac qui tﬁc uap Eron gn dinh Luy thao aap tron qui dinh hh1cu
hay {t wa phgm vi ad s& thuu hep hay ndi rung.

Sa= ?c kg;a canh cach tnuc harh X tham quyen 3 quysa
chuyin quj_.fet co t{nh cach tujc:t du:l., thpt Vﬂ“j" mgt 'h“? da 1..wu==‘
virdt khoi pham vi ﬂua minh t‘l qu*rt,n chuycn qu},rot honn toan
dat dudi sy tu do xu dung cua oo quan henh chénh v rhong bi
klnl soat tﬂl phun hop phap ¢inh nuG.

cung vﬁ mﬁt 1y thuyct dn co nhung tac gia quei nlum
mﬂt Gaﬂh khdc vo quyﬂn nhu;en quyut Trén ﬁay, chunb ta da hicu
quyoﬁ chuyﬂn quyot nhd 13 quvzn dudc chon mut blen phap thlun
oghi tde 1a mdt quyon 1idn quan adn noi dung quydt dinh hanh

R e e ey S W S R S

(L4L7) Ibid, tr. 111
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chénh, aé la m@t quan nigm co dibi. Hﬁt quan niém mdi cho
Pén” ndi nao ma khﬁng ¢ mot qui tic phap ly tﬁi noi aé thvac
qugan ahuyen quyat cua cd _Quan. VGi quan dlam nay ta tnay .
quyan chuyan quyet con lién Qual £01 nhung van dé thu tuc 13
do, mue dfch... Chﬁng han ndi nao khong o nhing qui téc an
dlnh thdi gian hay thu tuc ﬂanh aﬂ mnt nghla vy hay guy&n 101
n&o, thi nd quan hanh chaah ¢d tham quyen chon thu tuc, chon
thoi gian a8 hogt dong, khong ¢0 gl raug buoc ca.

Quyan chuyan quyat 13 mat glﬂl nan dol vai VLEC
kionm snat hdp phap t{nh, ngoai ra su ki ant nay 1gi con
dude trd nén mom déo, giam ché khi gép phal nhung quyat diuh
ﬁuﬁc ban hanh trong nhing tlah treng bat thuong.

IT.- DOT V01 QUYET DIWH HANH CHANE BAN HANH TRONG TINH TRAING

BAT THUVKG.

Ly thuyat vb nhdng tiah trang bat thuﬂng 13 Mﬁt su
xay dung phap ly cua an 19 Tham Ghlnh Vlen Phap. Theo ﬁﬁ, nét
vai quvet dinh hanh chanh trnng baiy chat ¢6 tinh cdch bat hdp
phap néu dudc ban hanh trong 14¢ binh thudng, 36 dugc col lg
hgp_ phap vl da duge ban hanh khi nhu eou va tinh traﬂg bat
thudng ddi héi. not quyet dinh ot vay b chl trich trudc
Thaw Chinh flan Phap va bi Thﬂm Chinh Vien xac nhan bat hop
phap nhung tu chci khcna tﬂau huy quyet dinh v1 cno rang sY
bat hdp Ay ¢ thé tam thdi ho qua do sy 301 hoi cua thoi cuoc

A.- Ehdi niém ve tluh trang bat thuimg (L8) :

Thé nao la mnt tinh trang bat thudng ? Do 12 mot su
kbung hoang, nct su ham doa tram trgng trat tu Gong cong, neu
e aé nha huu trach e thl hanh luat 1a cua thdl hlnb thudng
thl sa bi tran ngap, ge ¢o nhung hon dau va nhat 13 cnng v e’
the bl glan dogn. Tinh trang bat thudng vl t{nh cach Khan thiet
cla nd cho phép cd quan tam thoi vugt khoi khudn kho 1u§t phap.

e g S e

(48) Ibid, tr.l12
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Mnt loai cta tinh trang bat thucng 15 tinh trang
th' di chion. Chfnh trung dai chlen 1?lur1918 ma Tham thnh
vlen Phap da lap nﬁn 1y thuyet nay. Tuy nhian khong phai chi
nhu vay, an la da Ep dung 1y thuyat nay vao nhing tbdi k¥
kho khan duge col nhu "thoi ky chuyen ti6p sau chién tranh”
va ca 9 tbﬁi binh vao nhiing "thUi ky nguy ngdp" hay thoi ky
de doa tnng dinh cong.

Bae= ﬂéu gua phép 1y cua 1y thuySt ve tlnh btrang bab thﬁﬁng

l.- Vai thuyet tinh tr§n¢ bat thudng, quyan hanh cua co
quan hanh Lhanh duoc ndi rnng nhu mct biat la. idc do cua sy
nai rgng nny khong tha Xae dinh ro, ngwdl ta “end cé tha bay
to not nguyan tic chl dgo trd thaoh hop phap nhung blen nhap
cgn thiét cho sy dlEllu. h oa conn VU Ghung ta ¢ the ko nnﬁ val
trUGng hdp dude an 13 coi nhu hdp phap :

- nhiing phuong cdch blnh thudng bi coi 1d bat hop
. | B,
phﬁ'p vi vé tham guyen.,

- nhing phudng cach blnh thuong bi col 1a bat hop
phap vl ha ti ve hioh thic.

- nhﬁng phudng cach ma trong giei dogn binh thwbng
dnl tudng cua nd 1n hat hop phup vl trai nghich tryc tiﬁp vai
cac ﬁgo 1ugt hay qui téc hﬁnh chanh, thi du nhﬁng quat dinh
canh sAt han chd céc ty do ca nhan duge chap nh%n trong tinh
trang blnh thudng nhu sgi ap, cam doan, truc xuab...)

2.~ Tuy vay, 13 thuyet vo tlnh trong bat thuang chl Lﬂu
nén mat su diau ché chd Rnujg phal tgo ra mﬂt khuanb trnng cua
sy hdp phup. DDl v3i nhing quyet dlnh ban hanh dudi dquh nghia
tinh trang bat thudng, tu nhan co the khdi to bang £ tung xin
tiau huy.

HEt khace, da dap ung v b1at le ndi rung quan hanh
GUn cd quan hanb chanh tham phan cung tu dua ra mnt bigt lc
nta 13 tu cho minh quyan xét xem tinh trgng ¢d thue su bat
thudng hay khong va nhat 14 xat xﬂm.nhung bien ph;p dm quyet
dinh duc re co thich ung, ¢ can thidt trude tlnh trang bat
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thuﬁng hay Jhﬂng. moi mnt cach khﬂc, tham phan khuug nhidnhg
asz x&t xem 1; do cr:: xa¢ thue hay khong, ma lai con x6t xem
bien phap dua ra co thich nghl va hdp thoi knnn

3.~ Hidu lye cua ¢éc guyat dinh hanh chdnh dude coi 1a
tam theod hﬂp phap ra sao ? Theo an 1& Them Chinh Vién phiap.
trén nguyan tac mnt qugut dinb 1ap qui thuoc loai noi treh ae
dudng nhidn mﬂt hlau luc khi tinh trang bat tnudng cham adt
va lie do quyet dlnh khang duge dom ra thi hqnh nla. Doi vii
nhung quyst dlnh ca wnhan clng thuoc lnai ndi tron, dude coi
12 hop phép va khéng bl ohi trich duge nla, danh tu luat phar
gol quyat ﬁinh 44 da trd nen nhat ﬁinh, ngudi duﬁng su cuﬂd
hu&ng mot quyen thu adc glong nhu quyen thu déc & trnng not
qu:,re:t dinh ca nhan ho’p phap vay. L}' do 13 &8i véi mn., ¢a nhan,
gg bat hdp phap khung c6 tinh cdch trem trong, hon nﬁg cunm
can phai cho duong su dticfc hlicr‘ng_, hlﬂt ay Dn dlnh phau 1y ca?a
thiét 4oi vdi nhdng van 4o da rj'1&1 quyat

Sau het, mot tlnh trang diau ché khac cus sul Iriem
soat hop phap tinh 1&1 cac hanh vi thnng tri.

III.- HANH VI THONG-TRI.

Ngudi ta gni hanh vi thnng tri la nhdng hanh vi do
nha hitu tréch hanh chanh thue hlan ma kbnng the la doi tuang
cﬁa bgt c? mnt tc tung nao tvudc bat ky mut cd quan tad phrh
Nao. Ly thuyat nay khac vdl 13 thugat va quyen chuyan quvat
vh tinh treng bat thudng vi hal trudng haop nay ch{ 1ién he
aén mut su ndi rcng tham quyen chu khong dude hudng mot qu
dgc nion tﬂl phan nhu hanh vi thﬂng tri,

Bay 1a mot biet 1a quen trong doi vdi sU klam soat
hop phap tinh, vgy hanh vi thﬂng tri la nhing haoh vi ngo

A.- Lanh vic cug hanh vi thong tri :

Guc lugt gls Phap col nhiing vi thnng tri 1a nhiing
hanh vi ve chinh sy, khdng thuge khu vue hanh chdnh ma thide
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khu wyc nhiap chinh tdc 1a ngt khu witc chinh tri. Cnc luat
gia Hoa Hy goi tdt henh vi aé la nhung hanh vi chlnh tri
trnng uhlem vy cal tri chd Lhcng ahal trong nh1em v chap
hanh luat phap (49).

That ra khé ma tim tidu chuan afch xde cho tfah
cach chinh tr':l. hay tmh cach Ghll’.‘lh s ta m:u ¢ trén. Vi thisu
mot tieu ﬂhuan chfnh x4c nhu Vﬁy, nén khﬂ ma dinh nghla mat
cach khoa noc tha nao la mot hanh vi thong trl, ngudl ta chi
cd the can ¢ vao nﬂt sa an lc va RG khal mnt g6 hanh vi
thong tr}. Tuy nhlan, neu cin el vao an la Phap, te thqy ng“
chinh vidn Ph&p cd khuynh hudng rit ngan danh sich dc rot s
henh vi luc trudc dude col la hauh vi thang tri, ngay nay ﬂa
dli:?c Tham chinn F],?ﬂ nhan X1 ve “3hlic:mg dlen hdpﬂphap tinh. D?
cd mct y niem ta co thoé 1iot ko aot 36 hanh vi sau ¢

l.- Hhu'ng hanh vi 1i0n hé dén moi tuong quan gida ebhin.
phu va Quuc Hni H
- nhung hudh vi ma Ehlﬂh phi ccng tac 4o di thao o’»
dao luat dac bldt Ve sang qu;run 1rm luat

- Nhing sic lghh de ban hanh lugt.
2.~ Dhing hanh vi 1i8n quan dén moi bang giao quﬁb t&

- Mhung h‘anh vi r.'.fi:a Hanh phff:p lién quan tdi Lh‘: TP
7 = P . -]
scan thao hay thi hanh céc higp ude uugc - 8

- ‘*!hutng hanh vi 1ién quan dén -.riuc thudng thuyi'ft, k¥
kGt blep-udc va nhat 1 hanh vi cig cac lanh su hey @am phan
vidn ngoai giae trong vion bao trd ngoEi giao ¢ho kidu bao &
ngogi quac, nhang han nhu mat 1anh sy da tu Lhﬁdc khﬂag can
thlep vdi chinh phu ngcgl quac thbu ddn khlau ngl cun mﬂt Iridu
bao da bl ngogi qunc dc ngudc dui, don khidu nei as 7 hg [ R
chinh vian Phap tu khudc thu 1%

(49) Ibid, tr.ll3
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~ Cac hanh vi lién hc den syt dlcu kbian chién branh
- Nhﬂng quyat dlnh llﬁn hé té1 to tung trude cac
phap dinh quoc ts,

Bu= Ch§ A6 phap 1f cta hinh vi thdng tri :

Ché da phap 1¥ cua hanh vi theng tri dugc ca tinn
h bdi sy dac mlen tai phan ma hanh vi &6 dudc hudng. Su die
mlen nay ed y nghia chinh yeu 1a khong mat tu nhn nao dude
quyon khdi t0 do chdng lgi hanh vi chinh pha.

Mac khac, ay dﬁc mlen nuy ed t{nh cach tcng quét vi
khong nhﬁng cd gia tr% dﬂl vai tc tung kiGem suat hop phup
t{nh ma con doi vdi ca td tung vo trach nhlem cung nhu to tung
vo giz ‘1 thich csc hiep ude qucc t8,

1l.- boi vdi to tgng klom suat hop phap tinh: banh vi
thﬂng Erj khéng thd bi tidu huy boi mot to tung chéng thing

quyan.

Sy¢ hop phep cua cac haanh vi nay cihg khong thé bi
di nghi bing hinh thée Enuwde vidn bat hop phip.

2am Bol vl t8 tung v¢ trdeh nhiam- nhﬁng hau quﬂ say
ton hai cua hanh vi thang tri khoﬁg tho ﬂhn phép ta nhan bi
thieb hai klcn doi boi thudng chong lgl qudc gin.

3.- To tung vo 51&1 thlch hlep uﬂc' cihe phﬁp dinh hanh
chéanh Phap quoc ua tuyen bo vd tham quycn trcng Vluﬂ gl“i
tthh eac hiap uua quoc ta, ngogpi trd khi ¥ nghiag cia hiép
ide da ro I-ang, Eang sua.

3¢ giai thieh nay chi b thd duge thue high do
chinh phu (Bo trudng Ngogi gieo).

ﬂgﬂdc 1ai, cac cd _quan tai phan tu phap thudng ca
khuynh hudng cong nhan 132 ¢b tham quyun glal thich hlep ude ,

X
x x
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[7V)ye 11 : sV xIfM 804T HOP PHAP TiNE TRONG PHLP-cuf
VIRT-NAM.

Tuong ty ‘brt:fdng, hop nu& sy kism soat hop blen tink,
H1an phap 1—uw196? da lam thay aoi mnt cach sau xa néu khcqa
néi la toaa didn ohé 4 kiem.soat hﬁp phap t{nh van duge &p
dyng tai vlgt-mam tu seu sau ngay thu hoi ddc 18p. ¢hinh vi
the hian phap 196? van dudu chon lam ranh gidi cho su phen
tfch dian trinh to chie ché d9 kiem phap theo thui gian trong
phap ché Vistuﬂam.

DOAN I : CHE-DO KifM-S0AT Hop-PHLP v TRUGC THOT
DR_NHT CONG HOA (1-1,-1967)

Trude Rhi cd Hieﬂ p‘nﬂp l-ll.-lgﬁ?, ché da kien phap
cia Vlet Hnm chiu aoh uudng rat nhiaw cue 1uat Phap Qunc troug
viac £0 chic cd quan co tham quyan kism phap, trong viac qui
dinh tha tuc ap dung eung hhu v hiau luc cla én vin.

I.- gf-Ta0NG T0 cHOC CO-QUAN KIBM-304T HOP-PHLP wiNK :

Trudec nam.196?, eac co quan bal phan co tham quyun
kiom Bﬂat hop phap t{nh cla hanh vi hanh chdnh la Toa £n Hanh
Chanh va Tham Chioh Vien.

fia= TE& £n Hﬁnh Chanh 3

Toa an Hanh Chanh duan thiet 1ap va to chic do Dy
ad 2 n,ga;'.r 5= 1-1950, su‘a dni bai ay 50 136 ngay 8-—11-19511. Theo
nguyen tﬁc, co the cn nhieu toa &n hanh chanh nhung hlen noy
ehi ed mot toa &n hanh chanh tru sd dat tai Sailgon.

le= Thhnh EhEn H

.Y
Toa an hanh chanh g6m ¢d 3

, *
- m§t chanh an
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chanh an d khuyat

- mot uy vién ch nh phu, chon trﬂng hang hgi than
- mot sn hui tham tuy theo nhu cau cong vu

- mdt tong tho ky

'
3
et =t

ct

Nhan vién Toa ﬂn hanh chanh, ngcai trut Tong Thd ﬂy
va cac tho ky trd luc, deu thuoc nggch thum.phan hroh chanh .,

2.~ Tham quyen kiom sodt hop phdp tinh :

ﬂgoai cae thpm.quyan khac du llﬁu trong van kien o
thUG (SG), riang ve phuong dign kibn phnp, Tou an hanh chunh
co thim quyen X sd tham cac vu klen truc tlEp xin tlau huy

cac quyet dinh hnoh chanh hat hdp phap cd tinh cuch ¢4 nhan

lion quan dan tloh trnng hanh chinh cun Uiun chic bn nhlnm do
ngn% dinh Tong trﬂ@ng, Bu trudng, Bﬂl B8i6u Cchinh Phu va Tﬁhh
Trddhg. Tham quyen ncy da dude Tham Chinh Vlan Viit Nar giﬁi
thlﬂh nhu bac ,eom nhung vy trnnh cbap 118n quan dan sd tuyen
bo, thﬁng thudng, ky luat ludng bong, phu cnp el cong chic,
va dai ac moi vy tranh chap co tlnh cach ¢4 nhan lian guah
adn tinh trung quysn 1gi ota cde cdag chike duge b0 nhidm nhu
tron,

chal ra TBQ fn hanh chﬁnh con ¢d tham quyan X0
nhung khUdu bian bat hdp pnat vo nhung loal hanh vi hanhnh&nh
ca nhun ko trﬂn do cdc Toa an tu phap ehuyen dén nhan mnu vu
kicn nao dd.

(50) Th@u Du sn 2 ngay E=1-1950, 70s an hanh chénh ¢d nhung
tham quyan khac nha &
- xu sd tham eac vy klﬂh doi boi thdﬂng 1i&n quan aén
cﬂc phap nhﬂn hanh chanh.
- x4 ad thnm che vy tranh tung 1iﬁn guan dén moi cucc
tuyen o hang tinh, hang quun, hnng Xa.

- xu sd va chung thnm cac vu klun 1idn quan ddn moi van
g6 thue truc thu va thud dnng héa vdi thud tryge thu.
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~ Them Chinh Vi enp &

Tham Ch{nh V1an dudﬂ thidt 1ap va to chdc do Du 50
38 ngay 9—11-195h, as thay thﬁ Jan Ja nh chénh T61 Cao Phap
vlgn 1949 bi bai bo.

Quan het Them chfnh Fi*n gnm toan coi Uiﬂt Nam. Tru
8d dat tgl Saigon-

1.~ Thanh phan : Tham Chinh Vidn gom ¢o nhithg ¢d quan
sau day @

a)- Ban Tgi Phln : D6 x8t x1 veo phﬂdng dlen tai phdn
gom co mat chanh tham, hai hcl tham, mot uy vién ch{nh phu ,

Chanh tham chgn trong hang chu tich, pho chu t%ch,
nay ey van Tham chfnh Vian. hai tham va ﬁy vién Chinh phu ehon
trong hang ¢d van.

ﬁy vian chinh phu khong cn nhiem vy cang t6 nhu uy
vién chinh phu trude cac toa un quan sy hian thoi hay nhu
blun 15, chﬂdng 1§ trude cac tda an - Ehnp. ﬁy vien chinh pﬁu
trudn Tham Chlnh Uien khong do chInh phu bo nhlam mﬂ cung la
mut tham phen x an nhung dude dgeved gidl chie vu nay. Cho nan
uy vién chinh phu tei Tham Gh{nh Vian dol dian cho 1uat phap
chi khong dei didn ehfnh quyon,

b)- Ban Hagh Chénh : d@ cho ¥ kién vo cac van kion
‘-"—-—""1—-'—""?'_‘""-
do cac co quﬂn ty hoi, gum cd th chu tich, hai co vun, mnt 8o
tham nghi nhicu hay {t tuy nhu cau cdng VU,

c)- Boi Hol Dong Tham Chinh Vidn : gom toan tho
tham.phnn tnng su tal Tham Chinh Vien, a0 Chn Tich Tham Gh{nh
Vian chu tnu, a5 dum.nhlum V1ac quan tri Tham ¢hinh V1an, va
a5 xét xu, cho ¥ kKisn v5 cde van do quan trong.

d)- Vén phong Tong tho ky : od uhidm vy truong ty
o ? - L4
phong lyc sy cua Toa an tu phap.
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2.~ Tham_quyeu kiém sodt hop phép tinh :

lrcng tham quyan tal phan, Ve phﬁdng dien klam phﬁp
Tham Chinh Vién (Ban Tai phén va pal Hpi pong) ¢é quyon 1

- xU phdc tham nhiing vu kidn xin tidu huy trude Toa
an hash chanh.

2 A ,.,.. - = 1
- XU sJ ve chung tham nhﬁng vy kien tryc tlgb xip

thu tidu cdc quyet dlnh hanh uhanh ﬂa nhan hay lap qui cu £
t{ch sau dag' 1am quyan, vo tham quyen, vi 1u§t khang ed 13
do hay c¢én cd vaa 1y do khong xac thyc.

- x4 sd va chung tham cac vu kian xin tidu huy cac
quynt d%nh hanh chdoh cd nhan 1idn quen don tinh trang hanh
uhanb cua cac ccng chitc do sfc lunh hay nghi dinb Quuc-trdﬁng
Thi Tudng bo nhlam.

-~ x cac khude bi@n bgt hdp phap vo nhing h&anh vi
hanh chanh k& trén do eac ton An tu ph&p chuygn dén,

II.- THU-TUC KIEM-S0AT EQP PHAP Tiww :

A.~ Cac tg-tgnm vé. kidm sont hop phap t{oh :

Thu tyc kiom sodt hgp pnﬁp tfnh trudec thoi hiln
phap 1967 dua tdi hal t6 tung. to tung x1n tiou huy {recours
on annulation) ha; con goi 1n to tung chcng thing quyun
{rﬂcnurs puur oxcos 4o puuvalr} va to tung xin phan quynt Vo
hop phup t{nh (recours en ﬂpprﬂﬂl_ﬂtlﬂn da lagﬂlitc].;

1,= it} tgng xin tiéu hﬁz L

a)= The thde vi didu kifn khdi td :

Hnt tu nhan hay cd quan mudn xin tisu huy mob hanh
vi hanh chdnb bat _hop phap phui theo thé thde chfnh to, nghla
la nap dan khoi to‘bruﬁc Toe an Hanh Chanh hay Tham Chinh viun
tuy trudng hdp. Hhon don dﬂgc ehap nhun phai kom theo quyot
dinh bji chi tr{ch e vian dan nhung ly 13 d5 minh ching cho
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thiah cBu cua minh. V6 thUi han khéri t6 thl don xin tidu huy
mnt quyat dinh hanh chanh trude toda én hnnh chanh phai rap
trong hun ba {3 thang ko tu ngay nhan tong dat quyut dinh,
hay ng&y qhyet dinh duge cnng hn, ncu xin tieu huy trudc Than
chfnh Vidn thl th'oi han khdi t3 13 hai (2) théng.

b)= Hhing phuong chude xin tha tidu m@t quygt dioh
hanh chébh bat hdp phﬁp.

Theo dy 36 36 ngay 9-11-1654 tu nhan hey ed quan ed
thoe xin tlﬂu huy mnt quybt dinh hanh chénh khi vddng Phul met
trong bon t1 tich sau gay s

- VO thﬂm qu;gn : do 1ln khi mct quyet dioh hnhh
Ghanh duge ban hanh bdi mﬂt cd quan khnng cn tham quynn. Theo
cnc lth gia, ca nhﬁng trﬂdng hdp nhu vn thnm quvﬂn Vo s hang
vo tham qugen ve thoi gian, vo tham quyon vo quan hat

- lgm quyon : tl tfch nay xay ra péu khi lam quyut
dinh, ed qusn da thoo duoi mqt myc afch khae voi myc d{ch dude
tr u 1iau.

- vi lugt : cd the vi luft vé ndi dung hay vi luft
vé hinh thic,

Vi luat vo nai dung co nghla 18 quyet diunb hanh
chanh 4a khnn5 t8n tring mot qui tdc tran. LQui tﬁc lap hlﬂh,
lgp phap 1gp qui do cap btreun da ban hioh ve van 46 mﬂ quyat
dinh phni giai quyat.

Vi luat vo hlnh thug 6o nghIa 1a quyat dlﬂh da duge
1gm re khong tan trung can thu tuc 1uﬂt dinh nhu thu tue v
thol gian, thu tue hoi ¥ T 11 [

- khnng ¢o 1y do hay 13 do khnng Xae thue: ad 1a
nhing 1¥ do phap 1y hay 1y do ?gt chat .,

2.- TO tung xin phaqhgugpt v hdp phap t{nh @

Nhan m$t vy kidn nao ad trude toa an tu phip, tyng
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nhan c¢é the ndu khude b1en bat hdp phap 46 xin khong ap dun
mot hanh vi hanh chinh ma dudng sy col 13 bat hdp phdpe &rnﬁ
ngu‘g-...n tic phan dinh tham qugan E;::.Lfa phap c'{lnh hanh chanh Va
phﬂp dlnh tu phap, thi ton xu chlnh vu sa haan 2 va chuyon
khude bign bat hep phap cho tos dn c6 tham quyon (toa aﬂ hanh
chanh huy Tham Ch{nh Vign tuy trddng hop) . Tuy nhlew, an 1&
Phnp da tgo ra mot ngugi 19 la Ghap nh%n cho toa an vi canh v
mol toa an hinb khac duge quyan xét luon khude blen bat hop
phap dua ra trude cau toﬂ nay de tham_dlnh quyet d%nh hanh
chanh bl chi tr{ch co thuc su bat hdp phﬂp hay khang, o) kkhong
can pha1 chuytn cho phap aloh banh chdnh 1idn ha.

-

vai td tung Ilﬂ phan quyct va hdp ghap tinh, khude
hlen bat hop phap ¢d thé nau 1an bat ed e nao, troug gie”
ﬂugn nan, khong bi gidi hgn tuoi giaa nhu trong to tung xin
tidu huy.

B.~- Thu tue didn tién trude t:&_:

Thi tuc dién tidn truﬁc toa an hanh chsanh va Tham
Chinn Vlan tuy uc nhUHg chi tlet khac nhau, nhﬂn& tren phudi.g
diln tong quat cd thé t im tnay mot 36 ddc diem chu-3.

l.- Diac A10 chung

a)=- {nh cach bt ¥ ;

Tat ca nhung don khdi t6, 1y 1a bl?ﬂ mirh, kharg
hliﬂ. tranh 1ugn ctia dﬂl b@n dudhg su dau phai trinh bay trcn@
gia:f to de hap vaD hD sc:h Ln::‘i nhan xet cus du'cft}g au hay luat
su 3 phlﬂh toa chi la d6 giai thich them cac ly do da gh¢ trun
cae bien minh treng va khang ﬁlan luan chu khong dude thom mnt
1y do nao khéc.

b)= Tinh ¢'.ach truy cdu ¢

?dl dac diem nay, tham phan phu trach ﬂlGu 4h19n
cuge than cdu (khac vdi thu tuce tc tung dan su, thu tue nAy
do adi bén ducng su aisu khidn lay va ehl 1en hoi bao cho
tham phén hay).
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Trong tbu tuc to tung hanh chanh, tham phan ra lanh
thong bao cac glay Lo thu tue cho cac ducng su, diuh ky haa
chn ho xuat trlnh ban mlnh, lal tu dong thi hanh oac hanh vi
tham cuu can thidt na khong can ¢ 14 thinh csu cua cac dudig,
su, trt trudng hdp co dlau 1uat dlnh khnca Gung tham phun
quyat dinh 1U¢ nao cuac tham cdu kat lisu va vu klou cé the
ci1o dﬁng dﬁﬂng xot xu,

c)- T{ah cech gian dj vu 1t ton kém ¢ Thu tye trude
phap dinh hanh chanh hlaﬁ di va it ton kem hon trude cac tos
an tu phap .

d)- Thée thic_théng bio theo 18i hiah chanh.

Trong té tung hach nhanu, cac giay to duﬁa thong
bao cho duﬁng sd theo tha thUu hanh chanh hghia 12 do syt
trung gian ocun mot vian cauc hey cua nh » chie trnch hanh
chanh Trai lai, trong to tung daun sy, tha tuc tnng dat do
thita phat lai thi hanh.

2.~ Thu tuc taoi t%a an hanh chanh

Squ khl don khoi to dddc déng ky tui phang Tong Tha
K¥, chanh an cal dinh tron 50 hnl tham.mﬂt uy vién thuyat
trinh., Vi nny phu trach diau khign ade blGH cucc tham ety
dudi quyen chanh £n, dc ngh; cac blan phﬂp tham cuu sun this
lgp td trinh so iude va do nghi thﬂng bao don khdi £ cho b;
domn.

Chanh an ra len thong ban, dinh ky han as bi don

xunt trinh khnng bian 1unn, ky hgn nay khpng dude dudi hai
thang.

Khang bion 1uan 80 thung bao cho nguyen don, va

ngudi nay ¢d tho trong han 15 ngay, nap mut blen minh trang,
va bi don trong hgn 15 ngay sau khi duge tang dﬂt ¢é tha ngp
khnng bian 1uan thi nai ve vu nay.

Ehi vu kien ¢d thd dem ra xu, uy vien thuyet trinh
sG 18p to¥ trloh va Ay thaéo an vin. HO so, de thao va to



http://sachviet.edu.vn
- Gl -

trinh s& dudc chuyan cho uy vien Gh{nh phu as lap Kot 1uar
trgng.

Ngay phién tos phsi dugc bac thi cho duong su Didt
{t nhat 1'a 8 ham trudc, Tai phian tﬂﬂp sau khi phu tham
thuyat trlnh, cac EUUng ay ¢ the trinh bay miang a “lai
thich ro nhing dieu ket luan viét. ﬁy vlen chinh pnu kéb lugn
8au cung. Sau dé tos tuyan an sav khi thao luan, hodc nghi an
de tuyén sn trong mot phifn ¢0a sau.

fuon khang tc ban an eua 1oa an haoh chanh lan Thowm
Chiuh Vlﬂn r:iu‘dng sg cé tho chgn de thi hanh trong hqn mou

thang ke tu ngay tong dit do van ddi tich hay 1a ngay }an han
khang an khuyét tich, mot trong hei tha tue szau day ¢

- hnﬂc lam td khai khang to tal vin phon tﬁng tha
kF toa an hanh chanh .

- hodc gdi don khang t5 th&ng tdi Them Chinh Vi@nf

3.- Thl tuc tei thom Chinh Vidn :

auu khi nhan dudc don khoi ta, Ghu Eich Thamn Gn1hh
Vinn o mot uy vian thuyct trlnh t“ong cac cu van. ﬁy vion
thuyet trinh ca nhiem v tham ctu ho so va 1um phuc trinh. Pd
trioh nﬂy se dudc chuyen cho uy vidn chinh phu do lom kot
1uan Lrﬁng. Sau khi da thau nhan cung nhu traoc doi bien minb
ltrang va khang bida luan, Chu Tlch Tham Chinh Vign s& quyot
diﬂh eho dﬁnp dudng. Trude Toa, cac dudng su SG dquge mei ra,
khei dou uy vién thuyet tr inh doc td die kat, 3au dé Chu
Tich Tham Chinh Vien s¢ trao 10i cho nguyen ﬁdn va bi ddn
tranh 1uan trude tua. Gung nhu tPUdC toa an hnnh chanh, cac
tbuag phudng chi ¢d tho duge phép giai thlch bang mlang nhﬁng
diem aa dude gh; trong hlén mlnh trgng v 5hang bien 1uﬂﬁ ma
thoi. Sau phan trunh 1uan la dén phan doe k4t luat trﬁng Cli
Tty vicn chinh phu. Kdt 1uan trang cus nhinh phu mot kbi da doe
xong, tau phai tuyan b3 kgf thie vu klﬁn, cac duﬁﬂg sy khonug
dude ban cai gl ¢a. Tham Chinh Vien s6 nghi an va EUF01 doc
'an VAN
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111.- Hifu Lvc ofa cfc N vaN vE HoPr peip 7iNE :

Hlau luc cua cac ah vin hhae nhau tuy theo to tung
xin tidu huy hay to tung xin phan quyet hdp phap tinh.

Troag to tung xin tieu hu;, Bn VAD cua toa an hanh
chanh hay Tham Chinh ?ien thu t18u quyat dinh hanh changlbat
hop phap ¢d hleu lyc tuyan aoi.

Hleu luc thu tiéu ed nghla la quyet dinh hanh chanh
bi chi trlﬂh homn tnan cal nhu khong he co, va ¢d quan hanh
uhanh cé bon phan phai tai lgp lai tinh trwng nhy tinh trarg
khi chua ban hanh quyet dinh dd. NGi cach khic hiau luc &n
van ¢ t{nh cdch hoi to.

hiau lue tuyﬁt le GD aghia an vén ed gi& tri Goi
vai tat ca mei ngddi, ed the doi khang vdi but ol tu nhan hay
cd gquan nao.

Trqi 1a1, trong to t?ng xin phan quyat hdp phap
tlnh, an van ‘eua Pnam Chidu Vien hay toa 6t hanh chanh chi ¢d
hieu lgc tuong doi, nghfa 1a chi duge ap dung glﬁi han an vu
Rign ma trong dﬂ khude bian bat hdp phep da dude néu lén ma
thﬂi, an vin nay khorg ¢o hlau lyc hay gin tri asi khang gl
vdi nhing ngﬂdi o nguai v kiﬂﬂ‘ hnl cech khuc, khudc blen
bat hop phap kbong dua t44 su tiou huy qujet dinh bi chl trich
mn chi lam cho quyat dinhb ncu bi xi la bAt hop phép trd ndn
vo gia trl trong vu kl@ﬂ néi trén.

Tam 131, vai nhung tlnh ehat via trinh buy, chd &0
kiem sodt hﬂp phup tlnh trddc thdl as nhi ucng hca da co
hung dac diam gﬂn giong hoan toanh vdi cha dn kiem soat hop
phjp tinh hien hanh o Phap.

That vﬂy, va mit tham quyen, tai Phap, co guan glu
val tro kiom sodt hop phap tinh lﬁ cac Tag an hanh chénh
{los tribunaux administrntita} va Tham Chinh vlgn (le Conseil
d'Btat) .
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. Trﬂdc nam 1953, Tham Ghlﬂh Vlﬁn Phap 1a Co quan
chuyén mu sd va chung tham ve cac vy klnn Vo to tung chcng
thatw quyun {Jr.in tisu huy} va cac Khutde bign bat bo’p phap ve
eac quyat dlnb hanh chaoh moi cap. Thung sau cuoc cai to 1953
do side 14nh ngay 30- 1&[1953, Toa ﬂﬂ hanh chanb trd thank tog
an thUth tung ve céac vy klﬂn quyat dinh hanh chanh bnt hdp
phap. Lnnm Gh{ﬂh ?ien ngoal tham quyun xu phuc than cdc bmn
nn nuy cue toa an hanh chénh chi con xU so va chung thaw do;
v3i nhiing vﬁn kian hanh chanh duge luat minh thi qui dlnﬁ A

thoi nhu cac quyut dioh co tfnh cach ca nhan llnn quan dan
tinoh trang cun cong chife do séc lenh cua Tong Thung.

Nha vay sy phol tr{ tham quyﬁn klam phap tgl ?1@t—
Nam trudu 1567 va tai phap hian nay dude xay dung trin cunﬂ
mot nbuyun tic.

Ngoni rg ve phudng dlun 5 tg;g cing nhu va hlun
1ge eun an vEn, ca hai phap ché ddu glong nhau., Tei Phap cung
co hai to tung: (recmurs ean annulatlnn) (recours an aprcciq-
tlDB do 133&11} t5 tung xin ticu huy va td tung xin phﬂn
quyat hop phap tinh vadi thu thde va disu kian hanh Y. ¥ nhd
sg qui dlnh cua phep ché Viat Nam. chi ¢é mot diom dang 1un y
la trong to tung xin phan quyet hop phap tlnh, tal Phap neudi
ta da chap nhgn cho tung phddng dudc dung dén phudnf cdch
ch{uh to [min dau {t dunﬂ dén so voi phudng upuh khuée bign}
ccn phip chu Vlat Nam thi lai im léng vé diom nay khlﬂn co
tho ddn dén mot suy luan chu rﬁng tai Uimt Ham Hhcng ~Q phUdng
each chfnh td dugde dwng trong td tung xin phan quydt hp phap
tinh nhu ¢ Phap.

Vo hleu luc cua an van thi gida hai phap chl lenong
¢é didm nao ai blut ca .

Tuy nhien nhifog didm tuong dong nuy da gan alalh
khang con nin ke ti khi luﬂt ?/68 ra dai phin thi hanh hlcn
phﬂp 1~ hrl?&? Vo qui dinh mﬂt chd do kiom soat hop phap tinh
hoaf toan khac blct
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poan 1r : cuf 98 xrfiM sodr Hop PaAP TLNR DUGT THUI
P NI cdNa EDA.

Dudi ché dD trude khi Hién phap 196? va Luat /568
dugdc ban hanh Viat Nam ¢o hai he thnng phap dinh rleng blBh
he thang phap dinh hauh chanh song song vdi he thon5 phap
dinh tu phap. He thong phap dlnh td phsp ed Tna Pha Lo &
tren va d dudi cd qui glal pho thcng gom Tma Hos Glal, Toa
3o tham va Tos Thudng Tham. He thong phup dinh hanh chahh &
trén ed Tham Chinh Ulan, dudi c¢d Toa an hanh chgnh.

Sau khi 2o luat f68, hég thanU cac phap dinh hanh
chanh duge sap ahgp vao hd thong do T6i Gao Phap Vidn dam
ahgn. v’ thé, Tham Chinh Vidn trd nin mot Ton Thudng Tham,
va Toa £n hanb chanh dnng vai Toa Sd-Tham. Ca hai hop thanh
qui giai phup dloh hanh ehdanh song song vai qui gisi phdap
dinh tu phap.

Su hiand01 tﬂng gquat nay dude thuc h;aﬁ bdl sy} bdi
bo mot 8d tham quyen uuq Thum Ghlnh Wlen va Toa ﬁn hanh chanh
mA dac biet va dang kG nhat 1z tham quyen ve kiom sont hi'p
phup tlnh

Thea luﬂt ?/68, tD tung xin tiéu huy vi vuﬁt quyun
b% bal bo, vl vag thnn.quyen thwdnﬂ tung cua Thum Ch¥, vien
va tham quyen dac thaﬂ cua Toa An hanph chqnh va td tung ti&u
hay khong con nuaq PO tung xin tleu huy vﬂ td tung xin pba
quyet hdg phop tinh dudce thﬁy thé bang thu tuc klem phup ma
tham quyon dude trao chc T3i Cao rhap Vian nhu mmt tham qUYL
chuyen dcc (51

I.- THU 2YC KIEM-S0AT HOP Pafr TINH (xxfM PHAP) THEO LUAT
7/68.

Luﬁt 80 7/68 ngay 3-9-1968 dEng hoa thu tun i A,

S — T

(51) va sy thay aoi tham quysn nay, trén phudng dion ly
thuyat da due dén nhing tranh 1ugn 86 dugc trinh bay 5
phan th? hei.
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phap caﬁ hanh vi hanh chanh vdi thu tuc kicm soat nidn tinh
cac hanh vi uay (cac diou 63 va 15 tiop]. Cung nhu trong thu
tye kil aaat hlcn t{uh, t6 quysen xin phan quydt va t{nh cdch
bqt hop phap cuu mnt s&c lanh, nghl d%nh hay quyat d%nb hanh
chanh dﬂdc md rnng cho mQi the nhan va phﬂp nhan ¢oé lﬂi {ch
a3 xhoi 3 (trt phap nhan cOng phap dude mion chdng minh 1o0i
{ch).

Duong su co tha hanh xU td quyﬁn theo mﬁt trong hal
pbddng cach hodc Ghlﬂh £6 hodc khude bian, cung nhe tronhg £
quycn xin phan quyot vo tfnh cdch hdp hidn.

Them phudgng “ﬁch chinh t6, don khilu aal o VlDﬂ
ann 1y do, phai nap tol 31 Cno Phap Vian.

Theo phuﬁng cach khude bien, don khidu ngi ve tiph
cnch bat hop phép cuc van klon tudng tranh so ngp ngay tai
Toa £n dung thy ly chinh Vile

Khude blen bat hop phap ¢d the dUGc nou 1on trong
m?t vy klan (hink sU hg su, hanh chanh) bat ky o gini ann
hao {Sd than, thuﬁng tham, phu an)e Tna an thu 1y phni hoan
xtt ehinh vy cho tdi khi ¢d phan quyct cun Toi Cao Phap Vion.

Phan quygu cua T6i Cao Phﬂp Wlan tuyen phﬂn bat hyy
phap mot sdc 1anh, nghi d;nh h“j quyut dinh hunh chanh trong
truong hdp thg 13 bang chlnh td hay Hhudc hian dou cé hiou
1ye chung quyob va tuygt dal, dong thol lém dinh chi thi hanh
cae dicu khoan bat hep phup cua cac van kian ay K3 tu ngpy
phan quydt ding vao Cdng bao vlut Nom Gﬂng Hoz.

Nhu an nol. do dgc dlam thu tuc kiom phap duge dnng
hoq voi thu tue kiam 304t hiaw tlnh edc hanh vi ﬂgﬂﬂl tru van
ac tdc sd va dﬂ 8o khi bai HDI Bnng hop da triah bay U doun
IT, mue II, chudng I, nan chung ta khnng nan thiet phai trd

i mot sy tim hidu chi tidt van da nny, mn cd tha thay théd
bgng mot so nhan xCt khl so chidu vdi thu tue kiom soat hep
phip tioh trude kbi cd 1udt 7/68.
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a

1.- Ve _tinh cdch chuydn dde :

} su tap trung tham quyen vao Tﬂl Gau Phap Vién
de phan quyat ve t{nh cdch hop phap cua cac quyet dinh hanh
chanh ¢ wa didm tranh  duge nhung mau thuan an van glﬁg cac
phan adlnh hahh chahh ve vide tham xét hdp phap tinh cua cac
hanh vi hanh chanh. Heu uhi mot mlnh Toi Cao Phap Vien tuyan
xu, su thnng nhat guan diam_caa an le se dugde thue hlen de
d' ang hom,

b}— irong phap ché hlen t?i, TO01 Cao Phap Vlan co
mnt vi tha cau hon.ge - vai vi tha cve Tham chinh vien trong
phap che cu. Do v§y, co tho ban ﬁam dudc sy doc 1ap hon @i
le hanh phﬂp, cung nhu uddng quyat va manh me hﬁn trang
'Vlec nhang thing quyen, nghla 13 88 ¢4 the che chd ngudi dan
‘mut oach mmnh bau va hiau qua hon trude nhing hanh vi bat
_hdp phap Gua Cac quyan hﬂﬁh ¢hanh.,

=c}— Ngﬁdc lgi vdl uu dlem tren, sul tap trung quyan
'klEm.phﬂp vao: mut cd quun 33 ¢é disu bat ldl hisn nhida 13
Toi Cno Phap ¥1an co the =3 bi tran ngap bdi nHUng don xin
phan quyst ve tlnh cﬂcn hdp ﬁhap cup cac quyst dinb hanh
chanh tud cnp x5 1&n dén trung uong .

2.- Vo thu tuu %6t xd.: Trude Toi Cao Phap Vian. ad

'-mnt vai khgc hiat neu ta so sanh vdi thu tuc xét x4 trude

Thum chinn ﬁlan.

That vuy, nhu da trlnh bay, kﬂt 1uun—trang 5 Lham
thnn ?1&n dn uy vian chinh phu sogh thau, uy vidn chinh phu
uay 1 m?t tham phan don lup va tu dgi dian cho. luat phap, & oy
thanh thu tu 'do kot 1unn trnng khudn kho phup 1uat hign hanh
;ral.igz, kat lunn-trnng ¢ Toi Cao Phap Vian lgi do Vinn
= Ghudng 13 ae ngp. Vien Ghudng Ly la mnt cd quan trie. thuec

A
Hanh Phap, do do kot luun trqng cun vien nay luon 1uan ‘banh
vitecho ch{nh quyon. ¥he vay trude T8i Cao Phap Vign, cnng
dhn nguydn don khi ddo tung dinh sS thibt thoi hen.trude
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Tham chinh Vlon vi gﬁp hai 61 tbu manh ma ctia chInh quyan

aé 1a U;ﬁn bhudng Ly va co quan cong quyan tranh chap val tu
nhan. Bleu nay vu tinh di ngude lai tlnh than muon md rong
t0 quyon da chd tai cae hanh vi vi hinn, vi phap ma hha lap

hian da da rs.

Hot dlcm khae b1at nin la thd tu phat ngon cua cac
dudng tung tPUdc Phlﬂn Tau. Whu da trlnh bny, tgi Tham Chinh
vlﬂn phicn toa bﬁt dau bang bai thuyot trlnh cua uy vién
thuyat trlnb, ha dé la trunh 1uan cua nguyﬁn don va bi don.
Cuoi cung 1n kOt luan trang cua uy vién chinh pbu.

& T01 Cao Phap Jiﬂn, trude th la bai thuyet trinh
eus Ban Bao hicn, kG dd Chu Tich TCEV md cunc tham van, trao
1di lnn lugdt cho nguyan dﬂn, vian chudng 1y va bi don. an
15 tha tuc dude £p dung trude ina Hlnh Sut. Sﬁ di trude Toa
ﬂlnh, bi don ﬁudc nul cau sau cung vi bl don O vao vi trf you
kim lunn ludn bi cﬂng to v10n bucc toi. Trnl lai truéb TCFV
bi dun la EU quan cnng quyon non co vi tho manh me han sd
nhan Kh&d tc, hon nua bi don nﬁy 1uon lunn dudc su ho trg
tlnh eye cua vlen Ghudng L. DD &6 khi khdl to trude TGP?
acng dan phal thut loi vl nguyen don pnﬂi noi trUGE, b} don
n01 sau cung. irnng thu tue tn tung,, nguoi nDl sau cung bao
gid cunp ldi thd hdn, vi khi vao ohcng nghi an, tham pham cn
tho nhd nhiau hon dén nhung luan cit duge trinh bay seu cudi,
& Them Chinh Vlﬁﬂ khuyat diom nay ds khang bi pham phnp vl
10i néi sau cung la kot 1uan trang cUa uy‘vian chinh phu, va
nhu da trinh bey uy vién chfnh phu nay dai dluh cho phap luat
nén rat vo tu trong v1ac kSt luan.

= . - T » i
3¢~ Vo hicu ldc cua an van @

Nhu chung ta da blet, higu ldﬂ cue phan qugat ena
761 Cao Phap Vidn tuydn bo bat hop phap mot hanh vi hanh charh
chi 1am alon chl s thi hanh, nghis 13 knéng o6 tinh odoh hci
tn, trad lgi ban an cus Tham Chinh ?ian cd hlﬂu luc ti6u huy
hanh vi hanh chanh bi chi trlch, nghIa 1& ca t{nh cach hot td.
Nhu vgy, J Téi Cao Phap Vian hiuu ldc cua ban &n yau han ln
trude Tham Chinh Vinn. Sul you kém nEy dem lai nhing huu qun
a2au 3
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-Vl co quan khong c¢d trach nhiem phal bﬂi ton
chilng thiat h@i do habh vi bi chi trfch gsy re nén bat od Lic
uan mugn thi hanh nh{nh aaeh, dudhg hudng cua mlnh, cd quan
hanh phap khong ay nay hay de aat gl xhi ban hanh uhﬁng VAD
kian bat hop phap-

b)- Higu luc dinh chi s8 gay thiet hai cho cdng dgh.
Thnt vay, du vin kian chl trfch bl Tcl Cao Phap Vlan GhD la
bat hop phap, nhung vl ban an chang ¢é hidu 1ye hﬂl t0, nén
néu ca bi thiat hai, ﬂong dan s khong ﬁusc boi £0n.

Tuj phién, nau nSUﬁi ta coi rang su bat hdp phap 12
m6t sy kién eun hau qua khach quan da goy thlet hai cho_tu
nhan, nguéi ta cd tha chap nhun nguyen téc 1a chlnh quyen
phai th thudng k& tu kni sy klen ay guy ton hai. dian ey,
van dé nady chua dude ndu len trude phép alnh, Tuy nhlan, daa
lﬂp 1ugn tren ed QUﬁc chnp nhan dl nua, ngUdi ta cung GG tbe
tisn dnan rEng vlec xac dinh su t6n hﬂl se khao kban ndu hanh
vi bat hdp phap 14 mot quyat dlnh 1gp qui.

c}- vi quyat dlnh hanh chdnh chi mnt hleu lde sau
khi phan quyat dudc déng vao cnng bso cho nen nEUUi ta co tho
nghi ngd eco quan hunh ch&nh 86 dung nhing tiau x00 t0 tung
hau kion tri vu kion ngu haL thi-hanh triet aG quyat dinh
hénh éhénh bat hgp phgp eus mlnb trudc khi bi Toi Cso Phup
Vlﬂn tuyén bd tra- luat.

Tén legi vin d6 kiem soft hﬂp phup t{nh rat quanh
troug, vl trnng thuc £ nd cﬂ nghin la kiom soat ch{nh nha
cnm quyan h' qnh chanh. Sy kidm soat npy nhac nhd cho cd guah
hanh phﬂp phﬁi hanh dﬂng dung 1unt. Nc con b1eu duong t{nh
cauh dfn cha eua chd du oung hoa vi no chung to cho nguﬁi dnn
thay ring nguyan t&c trang phap chi phui bat cu ai, ke ca nha
cam quyon+ MOt qudc gia cn ndt to chie kiam snat hop phdp tink
rong rai va hifu hidu ¢é thd tq hao 1a dan chu.

M%F khac, dﬁ ket luan cho mdi tudng quan giuu phéap
che klem bionh ve kiom phap vuu quge phun t{ch, ta ¢o thu muon
ldi cuu Paul Duaz a3 vict “Luat v; Hién phap cuug mot ban
chat phap 1y: ca hei det nhung qui tic phap 1Lat tnng quat s
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trUu tugng va phi nhén,5ida hei &ang co mﬂt syt khac blst ve he
cap : qui téc hien phap thuoc cap tren nen ch1 phﬂi 1uat cung
nhu luat %iﬂl han van kien lap qui.Hhu vgy,vs nhung yau to phap
13 » Sy "kiem hlen va k1em phap cung mot loai.Sy xiém hién chi 1z
la cap bac t0i eao cua s Itiem phap{SEJ g

I—--—-———-h—-—----..._-__,-_

(52) ng{en Quang Quynh ‘1731 Cao Phap Vien,Tn chic va tham
quyen!Tan Ché D3 Tu Phap (Saigon :Trung Tam Nghién Ciu
Lugt phap,l??O}trang 21
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PHAN THU HAI :

LUAN BAN VE CAC LUAT

. DIEM CAN THANH - QUY]ET
, TRONG PHAP-.CHE

KIEM-HIEN VA KIEM-PHAP

N HIEN HANH TAI VIET-NAM
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La thé noi ly—,rdng ﬂﬂﬂ mut phep ¢hd tU bao gid van
l% lanm tha n no tru 110u day du dudc nhung qui luat va khuon
kho ¢d tho ap dgng thlch nghi cho nhu Cau glal quyot mol trauh
cbﬁg lian ha phqt sinh troag ddl sung phap ly cun mot qunﬂ
g;c. Hul cnch khnc, mot phﬂp chq ch{ hUu hiuu, ncu ﬂguql t{nh
chAt hdp thdi ehn thiut no con ching to duge kha néng thenh
quylt thoﬂ dnng mui van de tranh tyng mn tung nhan yéu cou oo
quan tat phcn co thum quymn thuy 1¥.

Kuyan que nhﬁng nguyah tic va thu tuc da dugde ph;ﬂ
tich trong phan tht nhat, nhung ta ¢S tho nhgn dinh mnt cach
tudng aoi ring phip cha kism hidn phap hlen hanh qui dinh bdl
Hidn phap 1—1;-1%? Ve Luat 7/68 tu}f dn bao h gm nhlcu daﬂ dic_,m
rot dang ku, nhung trun khia cgnh np dgng, mnt ?han ndo da to
ra chuu toan hsa 14im néu so vdl diou kién 1y tudug 3 trnn.
That vay, su Ap dung nhup ¢hd hl%ﬁ hanh ¢4 thé gap nhiou khd
kh%n phat sinh tu mut 86 1uwt diem quan trong mA phudng cach
giei quyut khong dude mlnh thl qu1 dlnh, hay dg chl duac qui
dinh bang mnt vin thdc uu tha gial thich thun nhleu chiou
hudng khac nhau. Hnu qun auq tinn trang nay khién cho mot mat,
TDl Cao Fhap Vlan trd non ¢ nhidu qu;an hanh hdn, vl nhidm vy
cua cﬂ guan nay khnng non ehi 13 giai thich va ap dung luat
na phal di xa hon 1la : sang taa 1uat phap" bang an lﬂ ac ho
tuc cho edc qui tic phap ly thinu sot. Mat khac, tren phuang i
dlﬁn hag 1y, nhing luat diGm chua dude thﬁnh quyet ay 1z nguyen
nhan cua nhung tranh 1uan glﬂa nhuﬁg nha ughlan ciu 1uat hoc,
Sy tim hiou nhiing 1u9n ban ly bhuydt nuy hidn nhidn rit huu
1ch* adi véi nhung IUat diém dn dude T61i Cao Phap Vlan g151
qu;ct thoi day la mgt co hoi gidp chung ta @61 chidu va soi
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sang thom lgp trudng cla An la, ccn dui vdi nhiZng van do chﬁa
dugb thanh quyat, cac 1uan ban nay co glu tri nbu nhung chat
ligu hiu {eh va can tbiut hofc ¢6 gia tri nhu mot ¢hicu
hitdng dang suy gam cho Tnl Cao Phap ?iﬂn trﬁng vai tro xay
dung an 15 tudng lai caa minh,

V31 tam quan trong do, trong phun thu hal nay, cac
luun ban 1ién hg dén phép ¢hd kiém hidn va kiom phap hlon hanh
tgi ?int Nom se dude trinh bay qua hai chuong, ma adi ﬁuﬁhg
lan luﬁt 10 3

- nhﬂng luat dicm 110n hﬂ dén tham quyen ki om hidn
va kiom phap cha To4 Gﬂﬂ Phap ?1&0.

- nhing luet diﬂm vo phuong dign thu tuc trong to
tung klnm hiun, kitm phup.
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chuong | :

NHUNG LUAT DIEM LIEN - HE DEN THAM - QUYEN
KIEM HIEN VA KiEM PHAP CUA TOI.CAO PHAP VIEN
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MUC I ; TRUONG HYP NIZUNG VAN KIBN PHAP 1LY 24C BIST
VA THAM QUYEN KIfu SOAT nIfy TiNm offa T6I.
‘CAQ PHEAP VISK

Weu thim quq,ran cidm s_i.-:r'ér.'t hi‘e‘n.t;iﬂﬁh' cﬁa':‘l_‘ﬁi Cao Phap
Vign aoi v0i che ién aje 1i€t k& dich danh trong dien
81 Hién Phép 1967 14 mdt 4idu khong thé ban cai,th! trhi lei
sy im 14ng cua Hifn Fhap nay cing nht cua Ludt 7/68 a5i vOi
not vai vin kién c&_tinh cach ddc bigt nhw chc hidp ule qudc
tg,nai qui qu'ﬁc hQi,cac dao ludt to chite,chc dgo lugt va vin
kién co tinh chch 13p phap &ufe ban hanh trulc ihi eb Hién
phap 1-4-1967 48 dta 48n mot vAn 48 can thanh quyet 13 1701
Cao Phap Vién c0 the hanh xd thim quyen kifm soht h(p hifn
tinh 01 v0i nhitng vin kidn khong dufe dy lidu nay hay khong?
Chimng ta s tim hiéu tuhg trudng hQp ndt.

DOAN I : HILP USc qulc o8 vA NQI. qufc HOI.

I.- TRUSNG HGP HISP-USC qulc-TE .
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CB tho hisu Hiap wde theo hai nghla, tuy thoo nqi
dung ho#&c hlnh thuc. Trén phudng diﬁﬂ tbdc ahat hay nﬂl dung
h1ep uﬂc quoc t3 1a su thoa thuan glua cuu quuc glﬁ, vuq la
chu tho cua lunt qunc tﬁ, via 1a hui vlan cun Xa hﬂl q ac td
nhim mac dich tgc ra nhung nghlﬂ vy va nhﬁng quy@n 19i cho cne
quoc gif k5t udc. Mat khac, tron phﬂﬂng dian hlnh thuc, hlcp
udc la nhﬂng vin kKign dn cAc ¢d quan tham quyau cun cde quoc
gia ky ko6t theo mnt thu tuc dge bidt (53).

Hion phap 1~ u-lgé? da khong minh thi dat lUEl van
kiqn ngy audi them quyan kiam SDﬁt hian ti{nh cta TDl Gnn Pﬁap
vinn, do ny mgt van da d%t o 12 Toi Cao Phap vien sc cd
thﬂl dg nhd the nan néu mﬂt trong nhung ¢idu khﬂﬂh cua hlcp
ude quoc o bi khidu ngi ve phudng dian hdp hidn tinh 2

D& glni quyat vau du thﬂn_quyan cun Tol Gnc Phap
vign trong trUdng hop nﬁy, vo phudng ﬁlEﬁ hoc 1y c& hai quan
dicm khac nhsu.

l-- Thco quon diam thi nhat, khong thb co sﬂ kitm soat
hop hidn tinh cua cac hlup ude quoc ta, vl hai ly do @

- Trong hai ban vin HlOH Phﬂp 196? vn Luat ?/68 dn
khnng co sy tru ligu tham quyan na , va d0i véi ”tham quyuh”
nguyon tﬁc thudng dudc ap dung va t8n trong 1n phai 51?1 thich
chat ché cAc ban van qui dinh theo nghis han bep cha nd.

S

- Ky hlUE ude 1a hanh xu chu quyun quﬂc gin vO mat
dci ngeal. ThGD dioun 32 khcan 2 Hien Phnp vlmtwﬂam, “uoc Hﬂi
pho chuan cac hicp ude dc Tong Thong thddng thao va Ky kat.

Su cong tae glﬁe hai quyﬂn Lap va Hanh Phap nAy 1lam cho nlcp
uéc e mct gia tri 1dn 1un Pang bucn cpc quuu glg ddi ude vao
hhing nghla vy tudng hu. Cho nun ndu danh cho Tni Gu Dhup v1en
duge quyen tuyan bo bat hop hidn naling didu khoern cta higp ude,

(53) Ting Kim Ddng, Qudc _To COng Phap, Lugt Khoa Dgi Hoe
Duong. (Saigon, 1969) Tr.35).
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thl trdn blnh didn tuong quan qude t3d, sy kidn nay 83 tgo nin
mot tinh trang & nhi vn khé khén, vl khi hlap ude Phong duge
thl hanh trong nudc,hqunn gia cong ude kbong eon dude huung
nhung hgu qua cua dicu khoan ghi trong hinp uac se qui trach
nhiam cho qunc gis ?1ut-ﬂam. ¢u3 quan diom nay to ra huu lﬂl
vl branh duge cho quac £ia khﬂl phal dung trude mnt van 4o
han giai nhung au ap dung né lai tgo ra mnt tinh trang mau
thuan dic bth vi 781 Cao Phap Vian luc do se khnng tho tuyén
b8 bat hdp hien nhung dao lugt hay quyet dinh hanh chdnh dude
ban hanh nhim thi hanh hlop udc da ky kit,

Quan diem thd hai chu trudng trai lai, cho. rang mac
du van de kiem scat hidn t{nh ota nlep e khéng dude cdc bun
vin glai quyat minh thi, nhung tinh thun Hian Phéap 196? 12
trict as ton trnng Hian phup, dc aé tat ca mii QUYCb dinh hay
hanh vi phap 1y cua nha cam.qugon du xuat hion dudi hinh thic
nao van phal thao dung tinh than noi trun va lam thdi bi TDl
Gao Fhap visn ché tai khi vi phgm. Hon nua, thidt tudng enn
phal thco khuynh huﬂng chung hion tai 13 dnng hna hoan toan
mgt hlap udc quoc td aa dudc Quoc Hoi Ghap thuin phc chuan
va Tﬂng Thong ban hanh v&i mut dgn luat cung tat ca hg thuyet
phap 1y 13 mat mat hlap ude ¢d tne 1am nnn tung cha cac hanh
vi phap 1y khaa va ngugc lai nd cung phsi duge cha tai ve
phuwong didn hgp hidn tinh va hop phap t{nh trong vai trudng
hop ﬁgc blat (trﬂdng hdp mot dac luat moi ban hanh nhung mau
thuan vﬁi hiop ude cu da ¢o tu trﬂﬂcl Su &nng hog hlﬂp uda
qunc tc vﬂi dgo 1uat qudc ngi nhu vny S0 giﬂi quy“t 1uon vo
van do ky thuat to tung, nghia la thu tuc kiem hian cac ﬁao
luat, séc luat s8¢ dude ap dung cho viec kiem sodt hop hicn
tinh clg hiap ude qugc 5.,

Tuy nhidn, hﬂp quu cua %1a1 phap nay 1o nhdng khc
khin va bat 19i che quoc gila 86 Xay re nhu da trioh b ay o
tI"Gﬁi

D6 tranh khoi Eg b tic nay, thﬁD Gian Su NGUYEN-
KHIGnNHﬁH thay vi dung thu tuc hgu kiom da cha tai hinp udc
vi hiun, ta ¢o the dung mdt alnh thﬁc khuc cc tioh cach tlan
kitm G0 ngén ngia. Theo hinh thic nly, ndu cof nghi ngd vo t{nh
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cnch vi hian cua mnt hiep-udu, trude khi pha chuan hlap uﬁc
n oy, Quic H6i s& yéu cau T81 Cao Pbap Vign giui tbfeh hidn
phap, oghig Ia T61 Cao Phap Vién ae dude ydu cau giai th{ch
mat diou khnan hidn phap nio Ao ma ngugl ta nghi ngﬁ 'rang
thp ude do Tonw Thcng Ky kot da i phan. Seu do, Qude Hoi
chi phé chuan hiap Uﬂc ¥hi aao kit qua giai thich cﬁa 701
Cao Phap Uign cho thay hiap wde aa khang vi phap H1n Phap
Giai phup nny tuang aoi hdp ly hdn ca vi mot mdt tinh than
trong hidn cua Hidn Phap 1967 van duoge bau va, mgt khie Quoe
gin van tranh duge trach nhlan.doi vai quoc ta.

Tron phudng dion lugt aoi chiau, Hién Phap Bi ngu
cgng Hon uua Phap quoc da qui dinh cho cge hiop ude quoe t6
mut hu cap phap 13 cao hdn ho cap phap 13 ela cuc dao 1uqt
quoc nﬁi ‘m cung L‘.u thﬁ noi 1n cao hon cog hlﬁn phap, vl edc
hlup ude qunc to co ﬁiuu khoanh trui vdi Hiln pbap s¢ chi dudc
bmn hnnh sau khi ty Chlﬂh lgi Fidn phup cho phu ho'p voi dicu
khoan bi chl trfch cug hiup wde qunc ta,

TT-~ TRUYNG HQP NI QUI cla Har VIfN Quéc Hb1.

Hol qui cuu hai vicn Quoc Hoi cung 1p mot 10@1 van
klun cﬂ dﬁn d1om glong hlep udb qunc te & chn t{nh cach phap
ly cua né chun duﬂn minh xac ro Pﬂt. That vay. ngddi ta co tho
tu hod nui qui cua Thudng thi ?icn va Hg Hghi ?ian co ohai 1q
cae dgo luat, la cac qul tde nonh chénh hay ch{ ln ene van kion
c6 tho dong hoa vai mnt trong hai logi hanh vi phap 1y nay

Mzt kh&c, ngddi ta cung ¢6 tho thic mde khong bidt
nai qui nay c6 tfnh chch a3 khing véi cde oo quan hidn dinh
khac va céc cong dien da tam hay khong ¢

thnh su xac dioh nhilog nghi van nuy aa ¢d anh huwng
phan nau den eqe giai phap ad nghi cho van do kidm soat hidn
t{nh cua noi qui Qudc hoi,

Thao Gigo su Nguyen Quung Quynh noi qui cuu hei Vi?n
Quéc Hoi ¢d the duge dat dudi quyon kidm sodt hop hidn tinh cua
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T61i Crno Phup vien bdi 13 nhing nni qul nay tuy khong pﬂai 14
dpc 1unt thuen tuy nhUng aa duge chinh cdc cd QUDH 1ap phap
blsu quyﬂt nen eo gin tri phap ly tudng duung cé thd doﬁg hén
vt dac luat Nguai ro, thao quo Su Quynh dleu 81 Hidn

Phnp {5&} phni duge coi nhu 6 mot su 1i3t k3 va su 1iét k6

do khang gidi han. Fham vi tham quyan kiém sodt hﬂp hlgh tinh
Gun T5i Coo Phap Vicn dn dd ed tho nd rnng cho 1091 vEn kicn
cd tlnh cach déc bleb ncy. Ruan niam nhu vng phu hdp voi dlau
81 vl nha lap hifn 195? khi truo nhlem vu bao hlﬂn cho Toi=Cno
Phap Uion da tang cddng quyun hgn cun dinh cho nay bﬁng unch
dgt rg hnl thnm quyen mdl la giai th{ch hlen phﬂp va giai tnh
chinh dnng (dlnu 81 Hiln phﬂp 1967) so vdi ?1an Boo Hién thoi
du : Gong Hoa. Vi thd au md rnng thnm quyon kiam soqt hop hidn
t{nh lkhong troi voi khuynh huéng ny (55G).

Thoo Gifo Su ngysn Khﬁc Hhﬁn, nguﬁi ta o thg dug
ra lﬂt quan dlcm ngude 1§1 vl khd ed tho nghi rang didu 61
Hién phap mang y nghlﬂ cun mat sy liet ko khong gidl hgn voi
chil "vg' trcnb vin thie cta didu do. #éu cho rang co nﬂt sy
lict kG Ichdng gidl Pan di Lhang nia thl su lth k3 nby cung ehi
daﬂg dung cho cac quyet Elnh hanh chanh thﬁi, vl donh tu quyct
d;nh hanh chnnh 1a mot tong nyc Au chl tat cr van k19n cua cde
cap hanh chanh dun r=n mot czch ddn phdﬂng va tao nan nﬁung
nghlq Ju, quyen 1ol cho ngu oi dan, Cac nui qul, véi ban chat
cie Bhung kho ¢0 thu col 1n nhdng quyut dlnh hanh chanh duge,

MEt khéc, quan nignm dang héa noi qui Quéc HG1 vdi
dgo luat cung cc tioh cﬂch gddng ap vl 15 nci qpl cun cd quan
nao ch thupc tham qu_j.ran I'ic:ung cua cd quan ny bibu qugt:t, lai
kbung ed sy hdp toc nno cun haoh phup trong vigﬂ ban hnnh,

(Sh) Dluu 61 Hidn Phap 196?'“Tui Cac Phup Vidn co tham quymn
glnl th{ch hién phnp, phnn quyct vo t{nh ench hdp hidn
hay bnt hdp hidn cua cnc dao luut, sée luct, t{nb cach
hap hmn vn ho’p phnp c.uu c;c Eﬁc 1nnh, nghl dinh va
Q1 yot dinh hanh chanh"

(55) Nguyen Quang Quynh, Op. Cit,. Tr,12
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trai lgi cac dam 1u§t do ca Thugng dghi ?1an lan Hg Nghl Vian
bidu quy@t, dong thoi con dudc au ban hanh cua TDng Thung.

ﬂhu vgy, trén phﬂdng leH hinh thuc, noi qui cua hei vion

quac hoi khang tho dnng héa vdi luat. ﬁot 1y do khdc cu tho

bo tic them cho lap trudng khnng dat n?i qui dudi su klcm

soat nlan tlnh 1a khé ed the diat ra mot hlot 19 doi voi nguyen
tﬁc phai glal thich mot cach hgn ché cac vEn kien qui dinh
tham quyam.

Nguai re, mat diom nuu can ldu ¥ 1a kinh nghaam cho
thuy mut nci qui ¢d thé vi hien vi od nhung diau khuan &lah
tlap xam pham nguyen téc hicn dinh lisen quan dun to ﬁhuc, diau
hanh cua hai vien lgp phap va mgi tudhg quan giﬁa hai ?1Jﬂ
cung nhuhglﬁu hﬂl vlun va Hanh phap. Do vay, trﬂn phudng dlnn
ky thugt to thng cung kho dua nnl ul ra klﬂm hlen. Hou nguyen
don 1a mot cong dan thddng, ddn khdi t6 88 ¢4 thé khnng ﬂddc
81 Cno Phap Vien chap thugn vl thidu 13 do 1d1 fch (56), bdi
18 nml qui etn hai vicn kkhong xam_pham gl ddn quyan 1d1 cug
nuuysn don, Doi véi trddng hdp Dan Blou, Nghi si hay Tnng Tnong
ﬁung ddh khod tn, vu klan ) tao mnt tranh cbap ta nhl dat Tci
Cao Pbap Vién trude mot tlnh trung khd xi. Wou thy 1§ 13 T8
Cao Phﬂp ?inn da tudng X8m vao sinh hoat noi ba cun bai Fian
lap phop. Hon nda, mot sg tuyan Bo noi qul bat hdp hlﬁn sc gay
o nhﬂna khé khﬁn cho vian 53 quan nhu cnng viuc bi gian dogh,
nhu phai tni bicu quyet DBUHS didu khoan thay thc.

TR TSmO B e e A e e

{56) V& aiém hay GlﬂD Su ngyen DQ cho ring noi ui cua mot co
gquan cong QUyon mac du nhin muc dfch chi phul nﬂi bu,
hhung khnng tha coi nhu khéng 1ién quen 51 toi cac cd
quun khan hay cac cung dan da tam dudc. va theo vay,ngay
céc diau khnan hoan togn nqi bn cung anh huahg tai quyun
1di cus csc cong dan va trong phgm.vi nay, nd tro ndn cd
tlﬂh coch kha af lﬂm tun thuong quyﬂn 194 dc &6 cd the
bi tranh tung trude Toa do tu nhan khoi to.
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Piy eac nhau d;nh nay, ClED Su ngyen Khic Whan uhu
trudng khang nén dung thu tye kiam hian ¢é tfnh cdch hgu kism
dci vai nni qui cla hai vién Guoc doi de trénh nhﬁng tranh
chap qua ro rat. Thay vao do ed the xu dgng thu tuc yau cau
Tui Cao Phap ?ian glai thich mﬂt disu khoan Hién phap mﬂ
nguoi ta nghi ngd noi qul hai vieén da vi pham (theo Hién phap
chi uc Tcng Thang 1/3 tunw 8o Dan bigu hay nghi si duge quyan
yéu cau giai thich hidn phap) .

Sy yéu cau giai thich H:eq Phap ¢6 thé dﬂdc hanh xu
trude khi nni qui dugc bidu quyat hay trudc khi ap dung, nhu
vay phnn quyet cua Toi Cuo Phap vian co tha chun dung dude mot
hanh vi vi hian. Fhung cung e¢d tho tha t?c glal thich dudc
you cpu hanh xd sau khi nui qul da ban hanh, trong trudng hdp
nny, khac vdi hiu qua cua sy kiSm sodt hlan t{oh, phdn quyat
giai thich hién phép Jkhdng cd higu 1ye dlnh chl sy thi hinh
¢de didu khoun vi hlcn cua n?i qul mﬂ chi ao chn hﬂi Vlﬂh sd
quan ty ¥ nhan dinh vun as vn aua chila cdc diﬂu khoun :hn phu
hdp ?di tinh than Hiln Phap. Jﬁng phudng cach ay Toi Cao Phap
Vien van tnn'trung treﬂh nblam riung cuz moi ed quan trddc
cnng luan, dcng thoi van haan thanh val tro bao hidn cua

minh (5?J

Dau sao, nhing quan nidm 48 trinh bay van chi co
tlnh céeh thuyat 1y, va Toi Guo Phﬂp vicn cho dan nay van cnua
co n# th 3o bieu 10 qunn dicm pbnp 1y ch{nh thde cua mlnh Vo
van as da dudc dit rs, tuy nhlen ong Trun van Llnh, Ghu Tich
81 Cao Phnp Vi%n duung nhiem trong mct bal glang thugqt trude
dai hoi tham phan toan quoc tai tna ThUﬂhg Tham Suigon vau him
1969 da mlnh thi trinh bay qunn d1cm vo viac hanh xu tham
quyan kiom sunt hdp hien tinh eta T8i Cao Phnp Vlun asi vdi
ngi gqui hai vign Quuc Hoi Gung nhit Gido Su Hgﬁyun Quang Quynh
dng cho rﬁng cac ban noi qui Quac HOi tuy khcng ndi g nhitng
hinh thic can thidt cua dgo luft, nhung phai duge dgt dudi
quyen xiém soat hidn t{nh et Tni Cao Phap ?10& vl cac 10 3

. ——— o ———

(57) Nguyﬂn Hhﬂc ﬂhan, Luat Hhnh Chanh, Glang van 3an Cao Hoc
r-—__m
Vign Quoc Gip Honh Chanh (Seigon, 1971) Tr.43.
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- mic du disu 49 khoon 3 Hiln Phdp cho phép "moi
vién ﬁygc trgn quyan an dinh n@i qui, nhung ching tg p&éi
hicu réng hien nhién nha 1§p hicn 1967 khong beo gi® mudn co
quan thist lap mgt n@i qui trdi véi v dioh cta minh a5 bilun
18 trong tinh than hidn phap.

- trén thuc t& va vige nay da xay ra tal nhidy
mudc trdn tho giéi, Quah H@i thuﬁhg duia vao n§i gui nhing
LS 2 F ot r ~ ™ ”, [
dicu khoan trai hicn phap hoZc nhing aicu khoan dang ly phﬂi

dude gqui dinh bﬁng dao 1uat.

Trén phuong didn 1ludt adi ohidu, Hidn Phip 1958 ode
Phip Qudc di minh thi 23t ngi qui dudl sy kidm sodt cua Hgi
bDong Brno Hisn. Theo dicu 61 cun ban Hido Phep nay, noi qui
cua qxaﬁ hoi trude khi ép dung bit bu@c phﬁifiugc dom ra trudc
H§1 ﬂBng Bao Hidn d& co quan n;y kidm g0t tinn eaech hop hidn.
chi nhilng aidu khoan nho duge xic nhin khdng vi hidhn mei cd
thé duge ban hanh.

Tom lai, ddi v&i cfe van kicn phap 1y ¢ t{uh cden
dge bidt nhu hidp wde quée &, ndi qui hai vién qudc hdi,giai
phap ap dung thu tuc giai thfch hidn phip do Gido Su Nguyen
khfe Nhdn d¢ nghi cd vé hop 1 vi tuomg a1 an thom hom Wit ol
giém thidu duge nhdng h%u qué 1am x40 tr@n sinh hogt trong
nude En sg chg'tag cﬁEg rén b%ng pEUdng céfh kigm h%gn, Ercng
ki van co the thos man ddgc ohu cau bgo ve hien phaps Can
quan n%§m bidn sy gié% thich Eigé phép lé mdt hiah thgc d%
chan dung hay gisn tiép xin 180 4n mot n0i qui hay higp wde vi
hidn nhung khong di t61 oho dlnh chi higu I¥c cde van kiZn ad,
nhd véy 8¢ tranh dude m@t vu kidm hidn kigm'phép mn doi tudng
khong dude tru 1igu trong Lu@t 7/68,

DOAN II : GAC VAN KIfN LAP PHAP BAN HANH TRUSC KHT
c6 HIfN-PELP DS-NHT o6NG-HDA.

) Tgi Vi@t-ﬂnm vo phudng di@n 1§p phﬁp t¥ nim 1956
don nay nguol ta phEn bi@t ba thoi ky chinh :

- ThUi ky tion edch mgng (trude ngay 1-1-1963)
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- Thoi ky chuybn tidp (&% 1-1-196% a&n khi cd hidn
phap 1-}4=1967)

- Thoi ky tu ngay khai nguyén ché do da nhi con@
hoa daén Nay e

Bcl vﬂi cac van kien lgp phap ban hanh tron5 thoi
ky thl ba ma nan tang la Hidn phap 1-4-1967, viée kiom soat
hién tinh cua 161 Cao Phap vlen dudc coil nhu duﬁng nhlcn,v1
ngoai vai tuung cua mot phap dlnh tct dinh trnng nﬁdn, Toi
Cao Phap Vlen con giu nhlam,vu hqa hzun bﬁng cach ché tai
nhung VADnD kien lap phap dudu o a0i dudi thoi da bhi Gcng
Hoa va trdi vdi tinh than Hien phap .

Thdl ky th? hei dude coil 15 thdi ky chuycn tlap
gillo hai chée dn Gong Hon . Bn la thdl Xy cua mot ”chfnh—quyan
thue tai". Cac van Kluﬁ phup 1 cd ti{nh cach lap phap auoe
nan hanh trﬂﬂg thdl ky nay khcng duag trén mot céan ban phgp
1y nac ca (58) va do d6 hoan toan khac biet vai Gac ugu 1uwt
ban haoh dudi chd an DG nbﬁt Gonb Hos tiec trong thoi ky
tlen cach m g Thnt vay cau dao 1ugt ban hanh trunﬁ thoi “i
nay, ngay tu 1uc ndi ban hanh, da dude col nhu phu hdp vai
tinh than Hicn phép nam 1956, van kien lam nen tang cho mo3.
sinh hogt qucc gia thoi bay glﬁ. No: khac dl, cho t&i ngpy
1-qr196?, cuc dno 1uat do hnan tnan hop h;an, nhuna vl HlGD
phap cun nun du nhi Cong Hoa ra dﬁl, tfnh cach bat hop hidh
cua chung mdi dudc neu 18n. Hhu vgy g0 dai ﬂac aao luat han
hanh trnng thot ky tlﬂn cﬂch mang bi coi la hat h hion lu
vl nén tung phup ly cln cﬂuﬁg duga thny doi b4 mot non tang
phap 13 md1 chit khong phni nho lam lugt sogh ra ahung khcng
¢o tinh than trong hiGn.

vnn d6 dude dﬁt ra 1la, vdi thqm.quycn qui dlnh mut
cach tung quat trong khoaﬁ 1 diou 81 Hien phap va dlcu 2
Lugt 7/6C (59). Téi Cao Phap Vidh ¢d tham quyen kilm soat

{58) ngyen VED Bonf Phuu trlnh cho Ban Bao Hién TCPY
(SﬂlgDN: l&" - % T ra.2
(59) Cuc dleu khonn noy ubl gui dinh: "76i Cao Phn? vlon eo

tham qugan pbnﬁ quydt vo tinh edeh hop hidn cua cde dao
lugt, s unt
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hiﬂn tlﬂh hay khong 461 vdi céc dgo luat ban hanh trong thoi
thD cach _mahg - nhﬁng daoc 1u§t da cb mdt thoi ky dude coi

15 hgp hiéh - va cdc vin kign c6 tinh cach lap phap dudc ban
hanh boi mot"chinh quysn thﬂc tgi" trong thoi:ky chuyen t13p%

DS thanh quyet 1uqt a16a nay, ching ta can phan blet
hai trudng hop sau day :

- Gqc dgo luat va dgc luat noi trén chug duge chi
tlat héa de ap dung cho mut trdﬁng hop ea biat nghia la chua
dung lam non tang phap 1y cho mot Van kicn 1gp gul hay quyct
dinh ¢a nhan nao.

~ Cac duo luat va vin hlbn néi trén huac da trao
cho mﬂt hay nhidu cd uhan mnt quycn 191 hoic gan cho ho mct
nghia VU,

Tham quysn cua P6i Cao Phap Vien 3c dudc habh id
thé nno trong hai trudnb hgp trén 9 Than Gigo Su Mgu;un Van
Bnng, giai phap ao nghi phoi dft non tang trén mgt 86 nguyin
tdc chi hUdng tnng quat.

I.~ nouvRN T{¢ omri muéwe v8ne qufr.

Glal phnp ac nghi cho vén do nau tron - thal dn cua
763 Cao Phﬁp Vian a6i véi cic dao lugt va van kl&n co tlnh
cach 18 P phap bﬂﬂ hﬂﬂh dudi cha dn de ahat cong haﬂ va tron?
thdi ky chuyan tiop can dat non tang trén cae nguyén téc chi
hddng sau day :

1.~ ﬂggyen tﬁc truna_phap va he cEp phap lj trnqg_nsn
phdp ché cua mut qunc i2i0.e

Thoo nguysn tie trong phip, mnt vﬁn kian thuoc hc
cnp phap 13 dudi phai phu hdp mot VEn kian 3 he cnp phnp ly
tren. hu vny trnng mﬂt qunc gia, khong tha song hanh hal
ché ﬁD phap 13 mau thuan do bal van kian thugc hai he cup
phap ly khac nheu qul dinh, Néu trudng hdp nay xay ro, ché
dc phap 1y do van kaen thuue ha cap phap 1y trén s6 ton toi,
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2.~ NguySn_tfe vé quyen thu_dfc :

Nhu trén 45 ndi, cfc vén kign khéng tén trong
nguyén tée trong phap khdng thadtan tei dude, Tuy nhiﬁg, sy
AN * -~ R =1
cho tal cac vin kidn bat hop hien hodc bat hop pnap phai ton
trong nhguycn tdc ve an toan phap 17 (Séeuritd Juridiguc).boi
1 -~ - kY kS 1 -
tugng cua nguydn tic nay 1la quyen thu ddc cua t¢ nhin. Theo
nguyon tie ndi trén, su "an toan phap 1§" 88 bi de doa, ndu
ot r _ r . - et T ”~ ~ r * a4 .
bat cu luc nao, quyen 1gi eua tu vhan clng cb tho bi chinh

h L3
guyen xét 1@1.

Nht voy, s¢ "an toan phép 1" khdng cho phép chinh
quygn tude doat mot quygn 19i ma tu ohan thu afc dude nho
mot bi%n phap hanh chanh, mat vin kién 18p qui hay ndt vian
kign lap phap di cdc van kidn hay bign phap nay dugc ban hanb

m@t cach bat hop phap chéng nZe .

IT.~ GIAI PHAP DE Nom7 :

V&1 hai nguyén tde ehl hudng trén, van do so dude
] . ” . - ~ i
gilai quygt oht thé nao. Ta héy Xet tung trudng hop mot.

l.- Bgi v@i esc vin ki@n va dao luat chusa dugc chi
= i - -
tict hos :

DSE vai mét dgo lu%t ban hanh trude ngay l-lj-1947

nhung chus he dude ap dung che tru&ng hop ca nhan, theo Gifo
Su Nguyon van Bdng, T3 Cao Phip Vign thu 1y ndi vu b day
dt tham quyon D& xdt dinh tinh cach hgm hidn cue nd. Didy
kh%ng dinh n;y phu hop vdi nguyén téc vo h@ cgp phﬁp 1y aa
trinh bay & trdn. That vgy, trong truong hop ndi day, cic
dgo 1ugt va van kidn 1i8n hd trdi vél Hidn Phép 1-l=1967
nghlia 1a tréi véi mdt van kign thude hd cép phdp 1f cao abAt
va ban hanh sau cung ndn khong the ngo ton tgi duoe, Do dé
731 Cao Phap Vign o tham quydn x&t tinh odch bit hop hién
Gaﬂ ﬂhﬁngi

Ta ¢d tho o ngai rﬁng néu Toi Cno Phip ?i@n tuyon
phdn cde dgo lugt va van kidn 118n h$ bat hop hidn, thl van
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4o do van kmcn hay dac 1uat dd chi phni sa khong duge qui
dlnh trﬁnw m?t van klun 1gp phap nao ¢o va ngudi ta s6 khong
blnt phai 3151 quyat cdc van do 48 nhu thé nao. 1MoL lo ngai
nay, x8t ky khnng phﬁl chi ricng dnl vﬁl nnt dgo luat ban
hanh trUdc ngay l-hr196? mo doi vdi ca cac ﬁga 1uat do Qude
Hoi va Tong Thong cua non de nhi ang Hoa biau quyct v uan
hanh. ﬂni vdi chc dao 1uat nﬂy, Tol Gan Phup Ulcn cc quyoﬁ
phan quyat vc t{nh cdch hat hop hidn cus chung. Blﬁu 4o ec
ngh:a 1a chap nhan quan didm tha khong cd 1uat con hon 1a
co 1uqt vi hlen. D1 nhidn khong ed gl ngin trd v1ac dom ap
dung gquan dicm nay cho khonhg th¥i gian trudc ngay 1-4-1967,

Va 1ui, vo phudnb didn tu ngd, ta thay Hiln Phgp
cung nhu 1uut ?/ES khong ho phan bth 1uat ban hanh trudc
va lugt ban hanh sau ngay ¢6 hidn phap. Hon thé nua, mot
trnng nhung nhlem vy cua T6i Cao Phnp Vlan la bﬁo vc Hlun
phap, chﬂng lo Tﬂl Cau Phap vioh chi bao vg Hien phap chonb
lgi nhiing dan 1uat vi hién ban hanh sou HRian phap con e do
mac cho cac dgo luat hnn hanh dudi thdi Bu I Gang Hoa hojdc
chc séc luat tronh thoi ky chuycn tiep mEC sic vi hiln hay
a0,

Ch&ng nhing phu hop vﬁi ﬁguyan téc trﬂn” phap va

nguysn tie 1idn guan dén ha rrp phwa ly, tham qu;nu cun T6i

mﬂ Phép Viun trong V1ec phun qu;at tinh coch hdp hidy huy
bat hdp hien cue cac dan 1unt va vin Liun lap phnp bfn hdnh
trude Hiln Phap 1?6? nhunﬂ chda dude Ghi tlgf hou ac ap dung
cho trudng ho'p ca bint con phu hdp vai nguyan tdc ton trong
ag "an tonn phﬁp 13”, vl 18 cde @ .20 lugt vn van kiﬁn ad chun
lam phat gioh not quyon 1gi hogc nghIa vy nao cho tu nhan.
Hdn thé nua, ngay trcng trudnE bdp tu nhan duge hudhg mat
quysn ldl hofc ganh vae mnt nghfa vu vi sy han hath uﬂc dan
1u%t vu vﬁn kiﬂn nn1 trcn, sy tuyon phan unc dac luﬂt va vén
kion nuy bat hdp hién elng khong hé lam ton hni sd au ninh
phgp 1y nghlo la di bgi cho quyan thy ade cua tu nhnﬂ vl lu
hiﬂu luc clg su tuyen phan as eé tfnh cach han chn. Th?t vay
theo diau 77 Luat ?/68, an van tuyen ba bat hdp hifn cua Toi
Cao Phap ?ien khnng ) t{nh cach hai 6, xhong tao ra mot
khoang trnng trong ha cup phnp ly,
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2.- D0i vdi cde dmo luat hay vin kién da taso ra cho
L TR I Yemmt s ———
ca nhan mot gquyen 1di :

X6t ky, truong hop nay khdng may khéc bigt so vdi
tru&ng hdp truée. Diem khép biﬁt duy nhat la trong trﬁﬁng
hop nay, dao luat ve cdc vin kign 1i8n h§ a3 tao cho tu nhan
hofe wlt quysn thu adc hoge mdt nghis vu trdi véi tinh than
hieén phap 1967. Boi véi cac dgo luat thudc loai nay va céc
quyst dinh banh chénh ed nhan 14n 12p qui dit nen tang trén
né, Toi Cao Phép Vign van ¢d tham quyen kidm sodt hidn tinh
vl wdt su tuybn phdn bat hap hién s& khong g8y mot su xdo
tron nao bdi 18 phdn quydt cua Téi Cao Phép Vién ohl ed nidu
lgc alnh chl sy thi hanh ofe didu khodn bat hop hidn k& t
ngay phin quyét duge ding vao ¢bng béo Vigt Nam Cong Hoa mn
thoi. Nhu viy, ta khdng 3¢ r&ng su tuyén phén bat hop hidn
cdc dgo lugt va vin kion ndi trén =& dung cham dén quyon 1gi
da thy ddc. W6i mot cdeh khfe, du ®go lugt hay cac vin kidn
dat non tang trén dao luit nay bi tuydh bo vi hidn, ¢ Ze
quySn 1¢i dd thy afe cha tu nhin do cde van kidn ndéi trén
lam phat sinh trude cd van du@& che chd. Con nghia vu ma dgo
lugt va van kidn 13p qui 1ion hg bit ngudi tu nhan phai gink
chiu, sy tuydn b3 bat hop hidn khong thd gisi tda duge vi
khong ¢¢ higu luc hoi to. = ' : :

. » . .
T&m 1@1, vo van de kiown anét hign t{nh cac dao
” ” -

luét va Van kign co t{nh cdeh 18p phdp ban hadnh trude hidh
phap 1967, Gido Su Nguyon van 30ng k&t 1ujt ring Toi Cao
Phép Vign khéng can dat van Ao phan bidt cde dgo luit va

sdc lugt ban hanh qudi thoi d¢ I COng-Hoa, trong thoi iy
chuydn £1Sp hay dudi chl a§ hifn tgi, vl mpt 13 giin ay 13
sy tuyén phén mdt dgo lupt ban hinh dudi chd a8 trude bat
hop hiln khdng 1lhm phat sinh @0t hgu qua phdp 1y nio khic
bigt v8i hju qua phép 1§ cva 8¢ tuydn phdn bat hop hidn mot
dgo lupt ban hanh dudi ché db niy. 88i khde ai sy phin bigt
@0 khong ¢6 {ch 10i vo phuong dién hoe 1y cling nhu vo phucng

didn thyc t6, Nhw vy T6i Cao Phap Vidn od tham quyon kiom

7

soat hgp hisn tf{nh cua edc dgo lu%t va van kign ¢S tinh cdon
:\.I JI"' l.-'-
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1n§ phap 160) duge hnn hanh trudc khl co Hién phap 1967. Mgt
tham quyon kiom hlan 401 v&i toan an nan phap cha trong nude
nhu the Lhﬂng od gi dang di nghi Vl no khﬂng nhiag khnng
dyng cham gl dén cac ngugnn téc tnng quat 1ién quan @dn

quyen tbu daﬂ, sy on ¢d phép 1y ma con rat phu hop vdi nguydn
tie trong phap.

Tan thanh quan diom nay, Chu Tich T6i Cao Phap
Vlﬁn dudng nhiam cung chu truﬂng cec vin kiﬁn lap phap ban
hanh trude Hien phap 1967 dou ph&l dit dudi au kiem sogt hop
hion t{oh cua 51 Cao Pbap Vlﬂn, vi hien phap 196? hlon nay
11 1ugt tcl thucug cua 1d sd, khcng ed mot vﬁn kian pnup ly
noo du mdi hay cu cd thd trai v&i tinh than cta ban van nny.

Tuy nhicn theo Bng, su kiom soat hdp hien t{nh
cac vén kign 1gp phap banhanh trde hifa phap l-h-196? Lhong
tha thuu hiﬁn tren phudng dlcn hlnh thie va thu tu¢ ban banh
vl cdc viﬁlﬁﬁ nay bit buoc Phﬂl thuc adng hinh thite va thu
tgc &a dude qui dlnh vao ngay ban hanh nhu vay chi ¢é van do
kiom sodt hop hién t{nh va nﬂl dung cua ban vaAn ma thdi (61).

Trén phuong diat'l an lG, Tc:. Cao Phap Vlan da honan
Lﬂnn ehap hhnn quan diom trén day cua Glaa su ngyan VAN jong
va Tham phén Tran van Linh. Bing ching 13 bdn vy kiun 2

- vu 80 15/70 - TCPV/BH v/v 1igd Hoa Hung kign
hinh Phi Vigt-Nom COng Hom (86 Tu Phédp).

-~ vy 80 16/70~TCPV/BH v/v Dinh Thi Dion kidn Chinh
Phis vigt Ham.cang Hoa (Bo Zu Phap)

(60) & agy ta ¢ tho ka thdm cdc Dy dugc ban hanh audi thdi
Bﬂn Dgi, nhung dan nay van cun hieu lyc, nhu du aa 9
ngay 1&-?—1950 va qui chd cBng ohie, Du 88 57a ngay
24-10-1956 t¢ chdc non hanh chanh dia phuong.

(61) Tren van Linh, op. Cit, Tr. 18.
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- vu 88 1/69- TGPV/%H v/v Ngb Hoag Lge kién Chinh Phy
Viet Ham Cong Hoa (3u Tw Phap).

Trong dd, tat cg hon nguyantidh dsu xin tuyen phan
bat hdp hidn sic luat s0 22/65 ngay &-10-1965, mot van leD
ban hana trong th¥i k¥ chuyan tidp, tde trude khi od dien
Phép 1-4-1967,

Trong phén quyat ng ay &uhj'lg?l, Toi Cao Phap vlan
d2 chap nhin vije kidm sodt hop hiun tinh cia séc it 22/65
noi tron (ngi dung qui dinh ve quynn tign mai cuu nguﬁi thuc
nha do o ve lum tleu cung ngha}. Tnl Gao Phap vian as chi
kicm suat vo phuang d1an nol dung va tuyPn X séc luat 22/65
khong bit hop hidn (62).

Tu; Cao Phap vi§n cung da chap nhan kiom soat hGﬁ
hicn tinh vi hop phap t{nh Nghl dinh so lasﬁ-ﬂﬁ/HP/QT ngay
21#?-1965 [mﬁt quyat dinh hanh chgnh cs nhan) cun Chy Tieh
ﬁy Ban Hanh Phﬁp Trung Udh da cdch chic ong ﬂguyen Vian Hiu
theo don khdi t4 eQa Ong nay (63).

Tém.lgi, hoe ly cung ahu an le dcu dnng ¥ cho ring
Tok Gno Phdp ?icn hoan toan cd thmm quybn kiZm soAt hidn
t{nh cua ol vin kign lap phap va hanh chdnh bap hanh trde
khi ¢l Hicn Phap 1-&—196?-

jgoal ra, de bo tdc hho vén de nay, thilt tu&ng
cAn ghi ted day ¥-kidn cua Ginc Su Hguycn Khfc mhan. Theo
GlED su, tran thuG-ta, 401 vdi cnc Van kien bun-hanh trude
Hidn Phnp 1-4~196? va trﬂi vdi Hidn Phsp HHF: tinh cDPh vi
Hlen duﬁc neu 138n khi nQUGi ta dam_vﬂn kiun 4d ra ﬂp dung.
Luc ad, co the noi ring sy 4 dqn (hay van kign ap-duan
khong ¢d can ban (1¥ do) phap iy v ﬁn klﬂn ndi tran da bi
miic nhidn bai bo.

{(62) Xom cdng bio Vigt-Nam C8ng Hoa nghy 1~}=1971
(63) Xom Cong bdo Vidt-iiam Cong Hoa ngay 15=7=-1971
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Noi mdt cdeh khéc, vu kién nhfm vao vap kién £p
dung, va nhan dip nay, *8i Cao Phép Vign phén xdt vi hyp
hion t{nh cia vap kign dugdc EE dung.

MOt cach ré rang hon, thoo gido su, can phan bigt
hai trudng hop 461 v& cfe viin kigih ban hanh trude Hidn Phép
1967 me nay dem ra chi trich :

(o= Y80 kién 18p phdp : 741 Ceo Phdp Vign ed thanquydn
thg ly don Ehifu ngi. feu‘van Fi@n nay Fhﬁng'trég véi HiS'nr
Phap hay che do phep 1% vao Agay ban hanh nd, va khong trai
vdL Eidn Phap 1967, 731 Cao Phip Vidn 8 bdc dom. n&u o
brai vOi Hifn Phép 1967, phii coi 1f pd bi bai bd bd1 Hidy
Phap 1967,

2.~ V&n kitn haoh chanh (lap qui vp of nhan) : Msuyda

tdc chung 1a khang kién duge na vl theo du 83 36 vi 38,
thoi gian x@ dung t0 quydn xin tidy huy 43 qua. Tuy hhidn,
ndu don khidu tai trude Tham Chinh Vign duge ndp trude Lhi
¢l THi Cao Phép Vi@n va con & trene thoi han xé dung to quyan
trude Tham Chioh Vidn (Tham Cbinh Vign aj nhén don nhung chuy
x¢) thoi T8y Cao .Phap Vidn vin xd v3i tu cdeh 1) tidp tuc

A 9 1 i a .
tham quyen cua Tham chfan Vign,

3t khic, vi van kign 18p qui logi trén, dau of
hft teai §ian x&”dgng tg %uygﬂ nhujthg5 ngu%i t? luén lugn
van ¢o the xin T6i Cso Phap Visn o kiem hién va kilm phap
bing phuong cfen khude bidn, vh ki xt, T8i Coo Fhdp Vign o8
d0i ¢hidu van kign bi chi trfen vdi ¢hé a8 phép 17 1de ban
habh 6 d2 xem nd od bk hgp hidn hay bit hop phap khéng, 183
Cao Phap Vign ciing ¢d thi agy chifu nd vdi luat 1€ sau ngay
ban hinh né vi Hidn Phdp 1967 do xom nd od bi bai bo khng,

Ridng vdi ode van kign ci nhén, gido su Nguyon
Khée ¥han cho réng ndn bde don xhidy nai vl hét thdi han X\
dung to quysn va vl 1y do an toan phép 1¥, tuy nhidn neu nd

€8y thigt hai thl of tna kign xin b3i thudng vl cof né 1s
mgt sy kien gay ton hai,
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DOAN 111 : CAQ D40 LURT T6-omde.

Thcng thudng le vdi sy thidt lap nhung dinh cho
eong quyan, Hian Phap chl qui ulqh nhUng nguyun tic can ban
¢cd tinh cach chi hudng tang quat, cdc chi tidt cua viﬂc to
chife duﬁc danh lai cno mnt dao 1ugt do Quoc Hgl bidu quyat
sau nay (truﬁng hop cac cd quan hlan d;ﬂh nhu LGiam Sat ?1en,
T6i Cao Phap Vlan, Hal Bcng Cac Séoc Toc, Hoi Bong Vdn Hog
Gido Due ....)

Hien Phﬂp 1955 cun Phap da minh thi qul dinh nhdng
"d@o luat tn—chuc" nay bc bude phai dua ra trude Hgi Dong
Bao Hian de kiom soat hién t{nh trude khi ban hanh, Hion Phap
1-4-196? Cua viat-Nam Gnng-dou du khong xac d%nh minh danh
nhu thu nén ¢d ngudi 4a do dat nﬁu nghi van ring nbﬁng dao
1uat tn chuc tal Vi?t -FNam cd phal chiu sy kiom soat hdp hicn
tlnh cun TO1 Onu Phap Vien hay khang 7

That ra, trén binh dlen ly thuyat thac mﬁc nay e
tinh cgen qua than trong, cde dgo lugt to chic vc phuﬂng dlDH
hlhh thdc cung, nhyt nﬁl dung dou hGl du nhiing yeu 6 can thi ot
cta mot dgu luat than dung y nghfa cua danh tu, ndn hion
nhicn phai ch%u sy ché tai cla od quan kitm hidn,

Vén ds can nhan dinh c6 13 & mut khlg cann knac,

dﬁ 18 trnn; thUc te su ki@m S04t nhung ha tl ve phudng dlan
nﬁl dunb cun cac dao 1ugt tc chife cu the Vﬂp phai nbwng kho
khﬁn tG nhi ve chlnh tri ma vi quyun ldi cuu quuc glﬂ khlgn
cd quan iciom hidn khé long xw dung thum quyan cua .mlnh mnt

cach cung rdn nhu trong trudng hop cdc dgo 1uat thudng. Ching
hgn chunﬁ tg dang dung trude m?t trudng hdp dicn hinh dno
lugt OQXBB ngay 23— 10-1968 to chic va dieu hanh Giam bnt Vlgn
hi&n dung bi tranh luﬁn vo t{nh cach vi hién cua mﬂt didu
khoan. bidu Bc; khuan 1 :{ian phap 1967 da chi an dinh cho gidw
sat vicn quyaﬂ a6 nghi Vo cac blOﬁ phﬂp chﬂ tai va ky 1uat
adi vdi cuc nhan vian ph@m 101 haau yau cau truy to dudng sd
in trude toa an 6o tham quyen, tham quyan nay cua Giam unt
vicn chi 13 tham quyan kacm soat don thugn. Th nhung, disdu
28 luat 9/68 a3 ban cho chc bién phdp chd tai va quyot dinh
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cua glam.aat vian c6 tinn cach cudng hanh. ﬂgooi ra dieu 29
dn ban cho Giam 849t viun ¢d tham quyan bunc eong to vicn
ph 1 truy t5 ngudi pham phap.

Mot sc lugt gia da thao 1lugn va t{nh cach nqt hop
hién cua cac dlcu khoan ndi trun {6& ve t{ich cuc phit 13
Bgi Ta ngyen T1én tung bi chd tai cus Giam 54t Ulun da nap
ddh trudc T6i Cao Phap Vldﬁ xin tuyﬂn bo bat hdp hion luqt
9/68. T3i Cno Phap Vign nhgn don khdl t0 dn lau nhung van
chua dua ra x4t xu Sg im 1gng nay ﬁudc mat so ngudi mo ta
nhu mct thai ﬂc né tranh can thlot cus Tui Lgc Phap vlcn, né
tranh khnng phal vl thiﬂu thnm quynﬁ thg 1y ma vl adi tUGng
klnm hidn 12 mot doo 1lu at to chifc ed 1idn he dén uy tfn eda
cho dﬂ. Nhut vay chlnh TGl Cao Phap ?10n a8 mic nhicn tlaﬂ
nlcu rﬁng sy hnnh xU tham quv&n kiom aunt hian t{nh cun viinh
as bao ve Han phap khong the ¢d tinn cAch tuyet adi **ong
wol trddnb hop thuo nhu sy qui dinh cua van tu phap chg, me)

>

trcn Hlun phap cun cn mot cai gi qUan trung hﬁn. Bo 12 au
trudnﬁ ton cua cnns dnnq. Hidn phap thmt ra chi 13 mat van
klan to et va dieu hnnh cnng dnng chu khong phal 15 adi
tuﬁng can ﬂUdc bao vb bang mﬂl gif,. Sy bao ve t{ch cuc bﬁng
mui gla chi thlut you khi nuu khnng co su bao vc ﬁy, cﬂng
&ang 80 ,Suy sup. Do vny, adi wdi cac dnn 1uﬁt to nhwc, au
kimm soft hién tfnh tuwng khGng non qua thidn ve hinh tﬁ&c
vy nguyon tac phap ly ma 1ang qudn mae tilu toi hau 15 sy
tridng ton cua ccng dang (65),

(64} Theo Giso, Su ngyegﬁﬁan-dung, trong bgi phus” ; trinh
cho Ban Bao Hien Toi Cao Phap ?ien ngay l2-7- 1969,dlou
28 va 29 Lugt 9/68 huan tozn bat® hdp hidn.

(65) Ching tg do trai qua t kin &m dnn suy gam tron
cugc khﬂng hﬁgng vg thanh h%n ui %ap gi%n xty rg
vad him 19?1 khj disu k4 lug t ?/5§ 5 phu!u 151 g0 Phip
Vi an hi ? yén bg bat hop hlan. gou chu tyudng gua Uy Ban
Tu"Phap Dinh Gha Thugng Nghi Viegn coi thanh phan Aden
hﬁu cug TGPY 1n bnt gdp hinn awde ch p nhuu v& nou Qunc
H3i khong sus ddi Jdicd U Lugt 7768 bing Ligt Q10/71 thl
co tha chung ta dg cQUHg kicn mnt s¢ sup 4o cuan dinh chd

TGPV hap sic pguy hiem cho Qude’gin’ vg Ché do (xem bgi
Cuoc Khuyg Hosng ve Thauh Pagn TCPV cug Giao su dguyon
Quang Quynh trong Tap San Quoc Phong so 1l4).
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Ngoai nbung doi tudng khong dude tru liau mlnh thi
trong 1uat 50 7/68 vlia nghién cuu, Giso S hguyﬂn DO con dus
ra ¥ kidn 14 uh{nh nhiing nguyén téc tong quat cua 1uat ph&a
{prlnclpsa generaux du droit) cung phai chiu sy kiam soat
hop hién tlnh. Theo Gido su, trude kia tham uh{nh vlen vai
tu cach mot phﬁp dlnh hanh chénh tot thudng da ap dung nhitng
nguyen téc nng trung su kicm sodt hian t{nh cua céc hanh vi
hanh chanh, nghIa 1a cac ngugmu téc tnng quat cua luat phayp
dugc ccl nhu mut thanh phan 1ust phup ma cac henh v1 hanh
chanh Phal tuan trong. Lac nguyan tfc nay ki thl co tinh
cach hién ddc, khi thi co tirh egeh 1ap pbap. hgay nay Toi
Cao Phap Vién thay thé Than Ghlnh ?1on, le di nhicn cung cé
tha ap dyng cac nguyan téc toug quat nay trong tha tuc bnc
hisn va mot khi da obap nhgw gla trl cun nhﬁng ngujén the
tong quat nuy thi phal dong hda chung vdi cac Van klan phap
ly coi nhu nuﬁng dudng. Vai danh nghla ﬂy{ cuc ngufan tﬁc
ﬁong quat cua lugt phap {66} ¢S tho 1am nen tang hop phap cho
cac hnﬂh vi phap ly khac va nguﬁc lul, di nhién chznh chung
cuna phal chiu sg chi phdi cia nen tang phap 13 cno hdn 1a
hian pth, noi mnt céch khic ede nguyan tie ag cung ean phﬁl
duge ché tai ve hdp hien tinh.

fdl trudng hdp ﬂay chung ta cham adt su ludc hhdo
nhing luan ban 1ién hq dan tham quy en kiﬁm sont bdp nién
tfuh cun 781 Can Phnp ?1an a6i vdi mgt 36 hanh vi phap 1y
duge coi nhu cd tinh cach ase blﬂt ma luat ?/68 da khong minh
thl qui dinh. Mgc khae, trong sd qui dlnh tham quyen kiom

P R Gl s e e -

$66) H?Uyen tﬁc tong qunt cua luat phap thudng da nn lo tmc
tao 86 b khuyet che sy thidu adt cin luat vlet chang
h§n nhu cec nguyen tdc tuan trgng hlau luc cug leG da
A, tuan trong hiup dinh, nguyan tic xae nhgn sy blnh
dﬁng cln m?i ngual $rudc phap lu%t, tlnh cach knuch guan
va v3 tu cua cac quyot djnh nghigp doan, nguyun téc hlnh
thide song doi {Parallaliamﬂ de furmes) nguyan tdc vo
hiau 1uc bat phnﬂ hnnh cuu quynt dinb hanh chanh, nguyon
tde v su vi pham khe ude duge dang hoa voi sy vi pham
1uat phap e (xem Long Phnp TUHg, glnng vEn ném thid Ba
ot nhan lugt cua Giso Su Nguyan ﬁo}.
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Hion, *18m phnp a8i véi cde sde 18nh, nghi dinh va &dc bilt

1a quyat dinh hanh cbanh phap chd thD tai cung a8 lan phat
sinh mct 5C luat 4i5m khac can dudc thanh quyat

/YIUG 11 : TRUYNG HQP “QUYAT-DIVH HANH omANH" TRUGO

THAM Q KifM HIfN x1fn PuLP oA TEI-C40
PHLP VIAN.

Disu 81 doan 2 Hién phap cling nhu disu 63 Luat

?/68 ed _qui dinh: L Tol Cau Phap Vien ca tham quyan phan
quyet ve tfnh cach hop hlen va hop phép cta cde sfe 1énh,
nghi dinh va quyét dinh haph chénh",

Hhing vgn de dude dit ra d day 18 @

- 1ugt ngd "quyst dinh haoh chénh" duge hiSu nhu
the napo ?

- ca quyét dinh cla cdc &%nh ehs hién diah (rdi
Cao Phap ?1en, Gism 84t Vien, Quée qﬂi}, céc
quyet dlnh hanh chdnh batthanh van,

¢ dugc dAt dudi quyen kiGm hlcn, kiém
phap cua tdi cao phup viau khong ?

DOAN I : X£C DINH LUiT ol "quyH DINH HANE oufim"
TRONG PHAP OHR.

Theo gian su ngyen khac Nhanon va Glua su ﬂguyen BG,
diou lugt ghi 3 trﬁn ¢S the hlﬂu nhu sau "... Toi Cao Phép

Hian co thnm quynn phan quyet ve tiuh csch hop hién va hdp
phap cua cac sée lenh, nghl dinh va ndi chung 1a tat ca cec
quyst ﬁ%nh hanh chanh" {6?) vi 10 so 1enh, ngh% dinh clng 1a
nhing hanh vi don phuohg nhu quyst dinh hanh chénh.

S e ey W R e -

(6?)-Nguyen Khéc ¥han, Luut Haunh Chanh, Giang Vin 8an Doc 89,
HVQGHC {Saignn, 19?1} Tr. 68.
-ngyan Do, Giang van Cao Hoc Tu Phap Da I Gup, Pal Hoce
Lugt Khoa (Saigon 1971) Tr. gé
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Nhu vay quydt dinh hanh chinh 1a gl ?

Trén phuong dlen 17 thuyat, ngddi ta co the dua
tron nhung khfa cgnh khic nhau dd quan nidm ve quyot di oh
henh chanh.

Trudc nat lap trudng hinh thdc cho rang quynt dinh
hanh chénh chi gom nhing haqh vi phap ly do gidi chiie thuoc
Hanh Phép ban hnnﬁ, nhu LO?& Thang, Thu Tudng, Tung 30 Trﬂdng,
Tinh Thi TPuTD'ng;. ﬂ‘m‘ng qugot dinh nmr dugc mang danh hicu
khac nhau tuy thoo ho cap ola tde gis van kien nhu sic lonh
cua long Thnng, clla Thu Tudng. Nghi dioh cua Tong BO irddng,
Do lrudng, quyqt dinh ﬁuu T{an Trudng. Theo guan ﬂlém hlnh
thuc, nhilhg vin klgn nnn khnng mang danh hlEU nhu vry dou
khong duge col 1a quyat dinh hanh chénh.

Trai 191, lgp truﬁn ﬂ?l dung quan nlam rang quyﬁt
dlﬁh hanh chanh knong phai chi 1g nhung haoh vi phnp 1; cHi
el tren danh hiau va cung hhong phﬂl chi do Hanb phép ban
hanh ma thoi. Hot quyﬁt dinh thoo nghia noi dung ﬁugc X80
dlnh cEn cu vac aoi tugng "Hanh chﬂnh“ can et vao han chut
hanh chanh eua h0§t &ong phgp 1y ma quyet dinh bieu hlou, va
nhu v:y nn dugoc phgn blct vai nhung quyet dlnh nu tinh eden
lnp phap va nhﬁng quyﬂt dinh ¢d tinh ecach tpl phan.

Thoo Gino Su ﬂguyen Xhfe Fhan "quyet dihh Hnnh
ehanh” trong hian phap va lugt ?/68 can dude phdi hlBU theo

nghIa nEi dung v&i dae t{nh cth hanh;dﬂn Ehudng va nhat 13X

hanh chanh trong ban chat.,

- T{nh chgt chgp hanh & hghia 1a hanh vi phup 1y
phai tac tao hay thay doi dudc nﬂt tloh tr ng phup ly. uoi
khuc, hanh vi nay tno nen uhung nghin VU va quyan 1lgi adi
phal dam.ra chnp hanh. vi bit bugc phéi tuan hnnh ngﬂy, quyet
dinh co the lam cho mnt a0 ngudi nao dn bi mat loi v ve aay tnn
thUﬁhE cho ho, do do trung tuudhg hdp nay Thom Chfnh Vlﬂﬂ Phap
thudhg gol la quyet dlﬂh gay ton thudug {dmcialcu faisant
griof), cung chfnh v’ vay mo disu 63 lugt ?/68 bdt budc che
thd nhan hay phap phan tu phap chi dude khdi t0 xhi a;n van
lam thigt hai quyon 1gi cua minh.
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- T{nh cach ddh phuong : nghia 1a bhanb vl phap ly
pha1 do ¢ quan Céng quyan te_minh dug ra, khung ¢6 sy tham
du cla tﬂ nhan trong vlac lua chgn glai phap. Dic tlrh ddn
phﬂdng nay la dé phan blﬂt vdl hanh vi khé ude.

. - Iinh cdch hanh chanh nghia 14 henh vi Phal
thuac ve logi thi hanh lu?t phnp va thna man nhy cuu cong ¢
cong. Mit khac tfnh chat hanh chanh cua hanh vi phai duge
hiou thaa nghia thgc chat nci dung, do vny khcng phai cni
hhing hanh vi do hanh phap bqn haah mﬂi dude gui quyct dlnh
hanh uhﬂnh mn nhing hanh vi phap 13 cua bat ky mﬂt dinh cho
0013 auycn nao ban hanh trong pham vi quan tri deu la nhing
quyot dinh honh chanh.

lum 1g1,.m0t hanh vi phuE 1§ cua mot co quan cong
quy &n hol du hai t{nh chat trcn dau duﬂc coi 1 quyat dinoh
havh chunh ao dit dUdl quycn kiZmhidn kidm phép ocun T0i baa
Phnp ngn, khong cnn phal chd trong dén danh hisu hoy tic
gla Hanh vi od phai Hanh phap hay khong,

Trun phuung dlen an lu, T8i Cao Phup Vien trong
mut thdng edo pha blﬂn ngay 1&-5-19?1, nhan vu Trudng Gla Ly
Sa:h xin tuyen b6 but hwp hian v bat hdp phap thcn& céo so I
cua Hnl Bnng To chie bpu e bo tic ung tu;un vién ihqm pnen
Toi Cao Phap Vion,da quan nlcm : "theu nguyon tic tung qut
cha luat Henh chenh thl moi hanh vi cua cd quan cong auyoen
duz tdi nhung hau qua phap ly ¢6 tinh cdch rang buoc adi vdi

c:c thé nhan vs ph&p ahAn dou 13 nhung quynt dinh hﬁﬁh chanh
co Llou luc chap hanh" (68),

ﬂgnal ra, truﬁb d&o trong hai Dhﬂﬂ quyat ve cac vu
Huynh Tan ﬂam va dan bidu Tran ﬂgnﬂ Chau, Tdi Cao Phap ?ian
cung an oo mnt quan nicm khé hiou khl coi lonh truc to cua
Tong 1rﬂdng Qudc Phong (69) va quyet nghi Cﬁﬂ 103 dan bicu

e el R I e ————

$68 ) Phem.ﬂ inh Hung, "su hgp hidn cua thanh phan T8i Cao
Phap V:LGI:J". IIh.ﬂt bao Cap Tidn, ngay 9-—5 1‘-}‘?1.
(69) Phén quyrt ngoy 29=4=1970 (tu phap Tap San 86 1/70,Tr.32)
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chap thugn truy td déo- bieu Tran figoe Ghau (?D} 18 nhung
quyet dinh hanh ehanh de dat thunc quyen kiem soat cia winh.

Thoo y chung ta, 1enh true 3 tuy do rﬂng fruéhg
Quoc ﬁhong ban hanh nhung nd 13 mgt van klan cé tlnh cach tu
phap ac phﬂt dung to quyan cong to hﬁn 13 m?t quydt dinh hanh
chanh ca nhan dci voi dudng sg. Hon nua, ﬁren khfa c%nh ban
chat, truc to 1anh khﬁng ¢d du hal tfnh chat can thiot cho
mnt quyet dinh hanh chénh ndu tron.

Cou @oi vdi quyst nghi truy o dan biGu Tran Ngoc
Ghau, T6i Cao Phap Vlan cung khong vlcn dan mQt ly do nao do
Elﬂl thich cho quan nlcm dmng hDu nﬂ voi quyat dinh hanh
chanh trong khi ban cnut no chi 13 mut hanrh vi biau Lo 5
chi cia Qudc “913 cun thlut cho mat thu tuc truy tn, et
khang hqm chda mnt ¥ nigm "hanh chinh” nho ca ve ca hai phuong
didn hinh thic 140 noi dung (71),

Sau khi dg xﬂc dinh IUEt nbu va nhﬁng t{nh chat
can thict cho mgt quyet dlnh henh chanh, chung ta thi tim
hidu T84 Gac Phap ?ian cd quyan kiom hidn kiﬁm phap dﬂi vdi
nh&ng quyat dinh ela chinh mlnh cua Glam 84t Vibﬂ va cua
Qudc Hoi hay khung 3

EQ&H—I:':"QﬂiﬁT DINE ganﬁ gﬁﬁyg“ cua @hg DINE cHE
HIEN DINH 06 @ Lip Qul. :

Vai mat quan nlum dung tren xhig canh ngi dung vu
ban chat nhd 48 trlnh bdy, ta cd the nhan dinh ngay réng TO1

e e ——

(70) Phin quyct ngdy 5-5-1970 (Tu phip Tgp Son 80 1/70,Tr,13))

{71) Hg Nghi Vinn, vicn Ghudng Ly cung khong dong y coi quyat
nghi truy t0 va true to lenb ln quyut dinh hanh chanh
{xﬂm but luc ho so vy klen Tranmgoc Ghau, Tu Phap Tgp
San, s0 1/?0 trang ?8,1133.
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Gao Phap Vimn ¢d tham quyﬂn hiﬂm hl“ﬂ, kiﬁm phap doi vﬁl nol
quyct dinh chia cac od qunn cang quyen, mion 18 cac quynt dl ih
an phai ¢d t{nh each hanh chanh, nghfs la 1idn h¢ aén edng vy
aén ayg thi hanh 1uﬂt phnp sy thoa man cang dich,

- quyfir ®INE oUs TOT ©LO PHAP VIN.

Thoo Hién phap 196? 701 Gao Phap Vlﬂﬂ ed ﬂhle vy
qu“r tri nganh tu pnap, va trong Dthm vu nay Tai Gnﬂ ed
quyun dua ra nhung quyan 1ap qui tuy trl khac vGi uac do el
dude trao cho Hanh Ph&p. Toi Lﬁﬂ Phap ¥1en, cung eon ban hanh
nhéng qujct dinh hnnh chanh eq nhan ao quaﬂ try hnqt dung
ngﬂnh tu pth. Tnt ca nhung quvct dinh 1np qui va ¢4 nhan
nay dasu 1a quye t diuh hanh ﬂhdﬂh trong ban chat vi mat mat
thi hanh qu1 chu thqm phﬁn xﬁ an vz phan vian ph& & coaﬂ-ly,
mot mat khae ed t{nh cach giay tﬁ tho 1ai de dieu hoa hogt
docE nganh tu phap.

TrCn nguySn tic, khaﬁ& c5 1y do gl de Ti Cao Phap
viqn ti choi phan xu khi nhung quyet dinh logi trén bi chi
trich vl bat hop hidn hay trii lugt hinh chénh. Shung trén
zhuu t6 nou Toi Cao Phap Ulcn th 13 mﬂt vy kian kiem hlon
Picm phap nhu vag thl 71 Gaa Phaop Vlﬂn lgi xu mﬂt quyﬂt dinh
do ch{nh mlnh ban_ hanh. hguycn téc phgp 1¥ khong cho phdp
mgt chi tho via 13 guan ton via 13 tung phudng.

ngdi ta ¢d tho v1cn dan ly do rang qu;ﬁt dinh bi
chi trich chi 1a mot hanh vi phap ly do met cd quan trcnn
Loi Can Phﬂp viun banhnnh trcng khi nhiom vu phan P lgi 1
cia torn tho Dgi ﬂol Dcng nén hhang ¢o su trﬂng dung. Tuy
nhién 1gp ludn nay kho ddng ving, vl ndu doc lai {01 qui Toi
Caﬂ Pbap viun ta thay khﬂng nhung noi quut d;nh lﬁp qui M3
dun ca nhilng quyst dinh ca nhan quan trgng nhu bo nhidm thing
thuﬁng, hay thuyan chuyﬂn dou phni qua Deil Hni Dnng TCPV troly
nhlem vy haoh chanh cua co quan nay.

HDl ¢d ch khnc, 3 day chung ta gap mct sg bé tac, va
trong khi ap dung hay thi hanh nhing quyet dinh cua Toi Cao
Phap ?1on 1ién he dan ?iac quan tri, néu ed aﬂ méu thuon hodc
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bat man vi nhﬁng t1 t{ch phap 17, hhan vido nganh tu phép
eun& chi ¢d ths dung hinh thic khlau nai hanh chénh ma thoi,
con phudng céch to tung kho long xu dung dude.

IT.- QUYET DINE ofa a1dM sdr vIfy.

Cén uu vao lu@t 56 009/68 to chie giam sdt v1?n,
nhﬁng nhigm vy cla Hoi Bnng &1am Sat Vién chung qui duge X4p
vao hai 1aal ¢ loail nhigd em vy quaﬁ tri nganh giam sat, va logi
nhigm vu giam sat.

Nhing quget d;nh do Giam bat ?1en ban hanh ohim thi
hsuh nhlam vy quan tr; hanh chénh ngunh gifm sdt (?E} ¢cé hinh
thie eua nhung hanh vi lap gqui nhu Nol qui, qui ché Thnnh Trag
Bnnn, ché dn tai’ chﬂnh dac hiat cue Vian... huﬁc nhing hanh
vi ¢4 nhan nhd tuyen bu, ot nhiem, thang thudug hoac trwng
p%at caa thanh tra, nhgn vidn ... De do nhﬁng quyet dinh nﬂy
cung 18 nhung quyet dinh nanh chdanh trong ban chat, va thau
nguyan tau hdp phap tlnh, chuag duge dat dudi quycﬂ kiﬁm
hien kiom phup cun Toi Cao Fhap Viﬁn vdl khong mat khé khian
nao dit ra.

Lcn nhung quyet d}nh khne nham thi hanh nhiam vu
Giﬂm Sot cua Glﬂm 5at ?idﬂ nhu quyut dinh w0 vi?c as rghi
uan bien phﬂp uha tai vdi cde vlan chie phgm 1u1, quyet dirh
k6t khlam va giai nhiam nban vién ¢d trach nhiam k8 todn v Voo
....{?3) 1g nhung quvst dinh khung ¢d t{nh cach hanh chinh vo

hinh thfe 1an thuc chat, ndn van do kism hidn kidm phap khéng
dﬁt '8 .

IIT.- QUYET DINE oba qulc HOI.

Nhing quyat dinh me Qunc Hgi ban hanh trung pham vi
quan tri nhan v%an va hogt dong hanh chanh nai bo deu 12

s
(?3} Digu 9, khoan 5,6 vh 7 lugt 009/68:"HJi Bong Giam 34t

Eﬂ’é'ﬁ?nﬁh%r mt;f-gén hop bat luc tinh than hay tha chit
ugg e Gidm Sat Vien o ' SRISEY eRd

- Ggu xet vg quyet djnh ve v1qt ae pghi cac bi@ﬂhphap ché
tai da6i vdl cao vign chic phgm.phap hoiic you can truy
to ﬂudhg Ehum A0

- quyot dinh*vied cong to ket qua didu tra.
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nhﬁng quyet dinh hanh chanh trong ban chat, nén hén nhian

phal dugu ché tai qua quycn kiom hién kiém phap cua Téi Cao
Phap Vion.

DO4N III.- QUYET DINH HANK CHRANH AT THANA VAN.

Mnt quyet dinh hanh chanh bst thanh van cb bi 61
cao Phap vi(n kiom hlen kiom phap khong 7

Trudc het, thd nne 1a mot quyat dinh banh chanh bat
thanh van ? B4 la truﬂng hdp khi ﬁﬂt ¢cd guan hanh chénh tlep
nhan ddn thinh ¢” au cua mot duong au lei im lang khnng tra
1d1 khién eho ngudl nny bi thiut hql.

Disu 63 Luat TXEB cong nhgn cho moi thé nhun, phnp
nhen tu phap hay cong phqp bﬁng phudnp cach chinh t3 xin Toi
Gan Phap Vlun kiam hlen ve kite phap céc van kien 1gp phap
va lap gui nuu au ap dung“huw van" nay lam tblct hai daon
qu;en 1gi cua mlnh

Nhu vay, néu 3111 thich ﬂhét cho theo lu&t nzu cua
van Elﬂh, ttl 731 Cao Phap ?ian cbl thu 13 mot vy klcn kiom
hlen, kiom phap khi nguyon don nou ra dUdc mot quyut dinh
hanh chanh thanh van gay ton hgi che mlnh. ug 3111 tnlcb nny

rat hdp 13, nhung 0d h&u qua bat 1logi cho nEUd1 dan nou ed
guean cong quyan l1oi dung eg im 1ang cua n;nh a5 gay ton hei.
Do do d¥ng traén phudhg dlen dan chu hna td tung haah chanh,
thict nghi tu ngu "bon vﬁn” can duge higu theo nghia tich cuc
lan tieu cuc, d6 khi co quan kﬁnng ban hanh mnt cach hdp phap
mgt quyﬂt dlnh thl s¢ b1 dat dudi sy kiem snat phap 17 cua
Tol Csno Phﬂp Uimn. Hdn nua, ching ta thay rﬁng, du khot to
mot quyat diah bnt thanh vdn chﬁng nua, dudhg sy cung phﬂl
chwng minh su th1at hﬂl cua ¥s_ thl can gl phui dai hcl mﬂt
quyat dinh ?iat vi rﬁng cung cung dom d0n mnt hqu qua nhung
v3i huu qua cua quyet dioh thanh vEn, aé la ag thlet hei. MEt
khac trun phddng disn 1u9t adi chiau hoc 13 va an lc, Than
Chich Vign Phidp 4% chdp nhin chd t3i quyat dinh bat thinh van.
(74)

(74) W uyeu-Tga_;é-mnan,"nac ,Quyot dinh bat thanh y&n cG ha
bi kiem aogt bat Bop phap gay b%t hop hlgﬁ khung phgp 17
Tap San, Bo Tu rhap (Saoigon, thang 7=12-~1971) Tr,85
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Tuy nhien, néw chap nhan quan diem nay, chung te
S¢ gEp mct diem phep 1§ scu day 5 tal Phép, mct sy i lang
dude coi 13 quyot dinh bae khude cua cd quan nou kﬂo dni qua
ha1 thaDW. Thoi gian nsy aude cin et thoi gian x0 dung t8
quyan cung hai thang. MOL Ghnh Lhac, phap ché Phép cung nhd
du 50 38/5h to chﬂﬂ Tham Chinh ?icn viat-num da qui dinh van
a6 quyét dinh bat thanh vin vl dudi nhing chd ao phap 1§ nay
thoi zian xu dun to quyun duge gldl han 1a hﬂi thang; Vi
lugt ?/68 td quyon duge zu dung hat cd luc nao, nghia 13 gidi
hgn thd1 gian hai thung de sy im 1ﬂng trd qu dinh khong
¢on m.m, thl lam ss0 biat du’o'c luc nac- cd quan “ch{ift" va lic
nae ¢d quan "khong" tra 10i mot y8u ¢ au cua tu nhan (75).

Tran phuong di9n an la, trong phan quyat ngey
1?-2—19?0, Toi Cdo Phap Vign da tuyen bo bat hop phép ”quyat
dinh hanh chanh" cun Ngan nang Qudc Gia ﬁa mac nhion £t chdi
khnnb tra luong cho ong Tran Hitu Phudng K6 tu ngey 1-10-1965
bang 8¢ im lidng kncng tra 191 don cus ducng su as ngay 2T G
1965 xin duge tiep tuc tra luodng.

fhu vay, 761 Cao Phap Vion da phun xu mot qu;,mt
dinh bdt thanh van. Tuy nhidn cd bol dlum ﬂJﬂ nhan x5t .quget
ﬁinh ney da duac ang pTan Hiu Phuong khai t8 trude Taam
Gh:nh vien vao ngny 2l ~11~-1965 nhung chua dugc ding duong xét
zd, nin suu khi Go lupt ?/bﬁ, noi vu méi &UUG di giao cho 161
ﬂao Fhap Vian, chi khnng phul dudng su aa khdl 0 ngny trude
761 Cao Phap vian}thu o 1n quyat dlnh bat thanh vin Ly da

(75) €6 ¥ kién cho rang mic du 1uat 7/68 khung con gidi han
thoi giun hanh #uT to quyﬂn m:m, nhﬂng d‘dng treq phu‘dng
dlgn tung quat cup 1Uﬂt hanh chnnh, ta van nén 1ny thdi
gian hai thnng ga lam tidu ahuan cho su cau thanh quyct
dinh Bat thanh van. Thda gian nay khnng con nhut thiat
Phﬂi lien ha chit ché vdi thoi gian xu dung to unan nua.
W61 cach khnc, coi nhu 1a mnt EEdi gian hop 1; 36 oo
quan ctu xét va tra 1di, qun thol han hdp ly ay, col nhu
sy im 1ang 523_299“ 7 dinh tit khude cua cd quan (eoi nhu
khong can tra 1ot khong can ctu xét),




»
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x%z ra dudi cha do cua Du 8o 38/5h nghlr ln nho dluu 10 va
diou 31 (?6) el Du nry ma sy im lang cun Hsan Hang Quoc Gia
mdi tro thanh mot, quyat diah bat thonh vﬁn da dudc Tham Gh{nn
?icr thu 1y . Chu nun, ta cung chue c¢o thﬂ kot 1uﬂn mot cdeh
dut khon t duac r ﬁﬂ& trnng tuﬂhv lai T3i Cao Phap Elan 36 thiu
1y mot quyét dinh hanh chdnh bat thanh van (77).

Ngaai o, te ¢6 thd ndu 1lon mct van ds khic nida ,
as 1a sy thu dong cta hanh phap trong quyun lgp gui end dinh.

Thong thudhg, trong not dgo 1uut, Quuc qu minh thi
chl ainh c¢ho Hanh Fhap bﬁng quy%n lap qui olin mlnh, ban h#nh
met sgc 1uat a5 chi tidt ada dﬂo luﬁt nuy. uhung neu Eanh
Phap thu ﬁgng, khong ch%u ban hanh sic 1anh thl 181 Coo Phap
?1&& cd quyen ¢hG tai haoh vi thy ﬁong nay hay khong 7

Theo an 10 co cun i3‘1'1511),, vl quyun lnp gui la mot
quycn cua Eanh Phap noo Hanh Phap ¢d boan quyon quget d1nh,
hoﬁn ban hunh sfc 1onh de chi tint hoa, hodc bat dong, va su
hat dong cuo Hanh Phgp khong tho bi chd tal vi 1; do ag 14
nhﬁng Lhiooh vi thonb tr% tron mol tudng gquan giua l@p nhup v
hanh DhED. dicn nay, van a6 nay khong con dudc diat ra o Phap,
vl thoo Hidn phap 1958, hal lanh vue 1ap gui va 1@p phﬂp da
dude hoach dinh ranh 51@1 va uhﬁng chl tai cho sy xam 14n 48
duaa qui alnh ehit cho.

k)
(76) Bigu 10 du 38/54:,"tropg bip of, trudng hop nyo, Thom
0 1gn cung .co quych tiovu gu* map quyct d*nh hagh
chgnhi, mot ban en gua Tgs on Hang OB cph.” Nou fihe chide
trach hath chanh nac tiocp dom thinh cau cua ai, 131 ling

thinh trongﬂmot thoi LBlan heil thang SG dygde coi 1n cd
quan da quyet dinh bac khude 191 thich ecat 4d.
Diou 21 Du,so 38/5L:"T'rong trudng hop duong sy lam don
xin tigu huy quyet dinh hgnh chanh hofc tyude ¢o guap
tag gig hofEc truﬁc thudpg ¢ep gua_cd quan tae glg doinau
nha chye trach Jhong tra 104, va_néu gu im l&ng nay kco
dni qua_hai thang du c cgi 1g da quyet ding” tu ghci ,dugng
8¢ ¢@ mdt thoi hg hdi to trudc phap"dinh ke tu ngay
2 thabg liang im hum du

(77) & gf Nguyon ,Ngoc Disp da cag cll_vao an 13 trgn do cho pang
Tel Cap Phap ¥idn §0 §hu 1y nhifng vy kidn ve quyét dinh
bat thenh yin (Xom "Toi° Cao Phap Vien be Nhi Cong Hoa',
Lumn vin tot nghlep dnan Boce S, 19?&) )
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Trd lgi vletwﬂam, mni tuﬂnﬂ quan gida 1gp phap va
hanh phap van con. nén van de chi dinh lap qul xay ra rat
thudng, do dd néu hanh phép thy dong co hi ché tai khong 7

Cdc lugt gis chu réng khong the ¢ hanh vi thon”
tr% tai Vlet Nam trong mul tuvng quan gan hanh phap va lap
phap {?8) vi ho quan niem ndi tuong guah nay le mol tuong
quan hién dinh, nau ngt bén anng ton trong 1a vi thﬂ. Do
vay, Giac u Wguyan bo quan nlan trnng tuﬂng lai T6i Cao Phap
Vien nen ¢hé tai tat ca haab v1 k6 ca hanh vi thu dcng cua
Huhh Phap, khong cblu chi tidt hda nnt dgo luut da ﬂhl dinb
cho winh chl tlﬂt hnu. ﬂhdug su thg dong chi b1 cha tni 1h1
dgo lugt ed an dinh mﬂt thdl h%n ne, Hgnh Pbap da dﬁ qga t?dl
nan khong chiu chi tiat héa. Hou dgo luqt hhong uai ro thoi
hgn, su thuy ﬁunﬂ cua Hanh Phap ehug the bi ché tai, vl lu
Hanh Phap 8o vian dan ly do "chua thi hanb" chd khong phei
"whdng thi haph",

Quan nicm ché tai hauh vi thg dDPg cua Hooh Fhap
thlﬂt nghl can tniat vi sy thuy ﬁong cue Hunh Phup dua Gén hau
qua. luat ed dude thi hanh hay khnng lq do y muon cua Hanh
Phﬂp, hoac suy luqn mot cach xa hon mia: bing cuch thu ﬁoug,
haith phap can tro tht dnng cua lep phap, nhu vay ﬂlan tiﬂp
coi nhu tham ay V8o cung VILG lap phgp. B1eu nay co nghis 12
trai voi nguyan the phan quvon néhn vi hieén.

DOAN IV.- T vyBi x1fw mIfy, k1 pEdP ofo

wﬁ QUYAT DINH HANE OHANH 00 PHAT T

THAM qmﬁ m pfc ols TOI ca0
PHLP VIEN HaY xuONG °

lru&n hét can nhan dinh rang tinh cach chuydn doc
cue tham quyan kiém soat hgp hlcn tlhh cua Toi Cao Phap Vion
ﬁnl vdi céde hanh vi 1§p phap 1a mot diou hion nhicn, khnng
the chdi cai dude, Van ad chi dudc dat ra vdi tham quyan kiom

(78) Hguyen B3, Op. Cit., Tr.lb.
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himn, kiﬁm phap cac quyat dinh hanh chanh, vi trong eho do
trudc hhi co 1u9t ?/68, Tham Ghlﬂh Vign glu nbigm vy ché tai

cae quyﬂt dinh hrnh chﬂnh vi hiun hay bat hdp phpp bﬁng sy
ticu huy quea thi tuc £5 tung chang théng quyon, do v@y, ngudl
ta ¢o tnc nghi ngﬂ réing, trong hign tgi, Tham Chfah Vidn con
git tham quyon Ay,

Trén phudng didn hoe 17, o6 hai quan didm trdi nguge
nhau.

Theo cic Gigo Su hguwgn van 30ng, ngysn QUATIE

Quynh Ta hguyan Khﬁc Nban, tham quyon kism hidn kidm phip ets
731 Cro Phap Vian ¢t tinh cﬂch chuyan dEc, tham quyEn nEy da
tbay tha tham quyan ticu hUy ctia Tham Chinh Vlﬂn trudc day.
That vay, Giflo Su ﬁnng dg dung tu ngﬁ "di glno“ ac quan nicm
thgm quyen tigu huy v} vudt quyen el Tham ¢hiah Viﬁn ds dudc
trao cho 1461 Cgu Phap UiDF, han nua Sng con Lhﬁng dinh "v1ec
thy 13 mﬂt 5 tuhg chong thang qugen thunc tham quycnh chuyun
ch cha Tai Cao Phap Vion" (?9}.

Giao uu Mguyen quang Quynh cung da mlnh thi phat
blfu'“to tung chnug thang quycn 1a mdt tham.quyen quan trong
nhat cuu Tham Chinh Vian A% kilm soAt tinh cach nop pnap cua
cac honh vi hanh chrnh muc dfch cho chd ngUoL dnﬂ chang lgi
nhifng lﬂm qqgon cle ChUC quyen hanh chanh, hay tham‘gyycn kiam
hé nax_da Ve tay Tﬂl Cao Phqp ?iLn voi mut vei ste doi ve
thu tuc" (80). M!t khac, thoo Gido su Quynh "1uat ?/68 da donr
hDa tnu tgc kiem phap quydt dlnh hqnh chanh véi thu tuc blnm
hien" va ong duhg chil "doe qugan” de ndi tham quyen nag cria
76i Cao Phap vion.

Tuy nhisa quan dioem nEy {t ra cung g&p ba su chi
trich $

e —— — o - R e

(79) HSUFEH van Bang, Tham Chiah V;gn trong ché dn tu¢ phap
VWCH, Tu phAp tgp san (thdng 7,8,9 1969) Tr.33~

(8Y) Hguyen Queng Quynh, Op. Cit,, Tp. 45.




http://sachviet.edu.vn
- 133 -

- Trén phuong diép van kién 17, khong thay
co mﬁt dleu khoan nao minh thi bai bn thu tue chnng thang
quyen cua Tham Chinh ?ian ca. "Hom nua lai con co mot van
kien minh thi qui dinh thu tuc tiau huy con ap dung tai Tham
Chinh vién, aé 15 qui cha bao chi. Dleu B cua lugt 15/69
ngay 30-12-1969 (qui ahe bdo chi) an dinh: nguﬂi dung khai
xln xuat ban bac cd quyen xin tiéu hux quyat dinh td chdi
nap bién lai cua Bu Thong Tin trude Them Ch{nh vlan.

Theo Giao su N u?en Khic ﬂhan, su chi trlch nav tuy
kho tra 1ai, nhung c6 the nai riing thu tyge tidu huy nghl diti.
cua 30 Thong Tin la mot thu tuc dac b;st va nha lap phap du
madn danh cho fham thnh Vien mot vy kien co tfnh cach ca
nhan cua ﬂ”ﬂﬂl mucn re bao. hgﬂﬂl ta cung cc tha nghi rﬁng
dav 13 mot s¢ suat cus nha lgb phsp. gqui cha bao chi dudc
sogn thac tu lnu trude khi ¢o luat 7/68 va od quan 1up phqp
da quén khong cap ohat hoo (81)

- Trén phudgg d1an an la, tuy khong co an 19 chinh
thuc, nhung trong két luan trgng cua Vlan GhUﬁng Ly trong Vi
an Tran Huu Phuﬁng dugc T51i Cao Phup vien X ngay 17-2-1970
{Ba], oo dogn noi rﬁng tham quysn tiau hug mot nghi dinh khong
thuoc Toi Cao Phap Vlen ma thuac thamn guyen Tham Ghlnh vlan

(81) ﬂng ﬁguyéu Ngoc D;ep khong dong ; voi 17 luan nay vi
t3 t ng klem phup cua 101 Cac Phap ?ian dugc thlet lﬁp
nguyen thuy do Hiﬂn phﬂp 1~ hrlgé?, luat ?/65 cha lam
cnng vlec chi ti6t hdg ma thdi va nhu thd ngudl te kho
cé the tuang tugng duge rﬁng dy theo qui ché bio chl
dudc sogn thao trude khl no Hian phﬂp 1967, Hdh na 1S+
OO?XTT/SVL ngag hrB -1972 BUE aoi luut 19/69 vah duy tri
gicu 8 nay (xem TOi Cpo Phap ?ian Viet Nam Gung Hog,
luan van tot nghigp ban Doc s, 19?2, Tr.53)

(82) Xoa Tu Phép Tép San S8 1/70, Tr. 207-208.
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theo du sb 38{5&, va visn Chudng Ly vian dan mot 1y do duge
duge Toi Cao Phap Vien ghl trong ban an ngay 12-1 2-1969 {vu
Thddng th; Vien kien nghi ilnh 80 1569 cla llﬁn bc kinh te
tal chdnh) nhu sau "... chieu chi van de tiau huy mat hghi
dinh khong dugce &ﬁ‘lleu trong thua tuc bao hién cua 1ugt 30
00?/65-.-” ﬂhu vay, Eoi nhu 761 Cao Phap Vien §1EH tiep ghi
nhgn tham quyen tisu huy cue Them Chinh ?ien van con ton tgi.

D chung lodi, Giau au ﬂguyen Khac Jhan quan nlem
r&ng Vidn chuang Ty da gan cho 1y do trich dan mdt ¥ nghia
ma ban an cua Tul Cac Phap Vlan khong co. Thgt VaYs 1y do
néi tren dugo TO01 cao Phéap Vlen ghi nguyan vin nhu sau "Chidu
ﬂhi van dﬂ tleu huy mnt nghi d*nh knnng dudc au 11au trong
thu tgc bau hian cus 1uat ?/EB, trai lai Quou dc1 va Hanh
Phap ¢d thé KL dung quycn han cua Mlﬂh ao tidu huy nghi dinh
kﬂ tran". Hau trfeh dan dEy du nhu Vny, ly do noj tren khong
cc ¥ nghie tong quat phuy Vign Ghudng Iy hidu lam ma chi dudio
dung trong khuén kho han chg cua vy Thudng thl vien kian
nghl dinh 1569, Tal Cao Phap Ulan muon noi rﬁns, bu tuc Bao
ﬂlﬁq khong can thist trong noi vy vi Quoc dai ed thé tu minh
tidu hiy nghi dinh bi chl trich aé.

- Tran_ghudng dien ly thuyat - hni thu tuc kiem
hien, kiom sodt Vi thu tuc chung uhang quy an 1a hal thu tuc
cu ban chat khac hhau, that vg; thu tuc kion hian leionm phap
00 mﬁt hau qua nha nhangiﬂ vl hanh vi bi tuyﬂn bo dlnh chl
hlwu luc, aén thdi gian au dung t0 quyﬁn co tfnh uauh vo hgn

}nh. Nguﬂc lgi, thu tuc nhong thﬁng quyﬂn cn huu qua manh
mé hon v} hanh vi bi thu tiau vl h:eu 1ize hoi ta, vl th
thoi gian khdi 8 gldi han vao hai thang.

Vo vay, mot guan nigm khae chu trudng r&ng tham
qugen tieu huy cug Them Ghinh Vian trnng to tung chong th§n5
qugcn von dude gid nguyan vgn, v va #idn Phap 196? cung nhu
luat 7/68 nhI dat thém ra mnt £0 tu kiem hion, kiem gth

1uu cho Toi Cnu Pha ﬁiﬂn &o cho tai trlet de ecac hanh vi
hanh ohunh hat hop phup Gua nha chie trunh hanh chanh, chd
kKhong phui Go thay thd 6 tung xin tieu huy.
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Quan dlem nay cho ring tlnh than cua nha 1ap Hidn
1967 1la tinh than ag ngn dge tai cua nha cam quyun Aanh Phép
da to chdc théwm mct to tung khac as tao them mot bao d&m cho
cde tunu phudng khcng khoi t6 kl b trong thoi h n Hai thang.
That vay, dan chung Vint damn phun dung {t am tucong 1U t phap
va nhut 13 khi di hlun mnt cd quan Hanh chanh do do khl
khdi to thudng bi 1gc han. Chinh vl nhan ro disu 8y, non ds
chg tai trlat de uac hanh vi phap ly bat hdp phap, Hign pbap
va luat 9/68 to chic thém mct £8 tung kiGm soat v&i die disn
khong an djnrh mut thoi han khdl £0 nAo.

Nhu *my, trudc mut quyot dinh hgoh chanh bgt ho‘p
phap, cOng dan nau khai td trong vnng hEl hay ha thang thoi
Ga tho x:m tll..u huy tpude fhamChinh Vié SH, ban an cd ‘31-311 lue
hﬂl t6 va cong dan so dmgc ooi thudhg thlﬂt hﬂl vi nhung hﬂu
qua do hanh vi phép 1¥ nay gay rn. mat khac, néu qua thoi
hgn 2 hay 3 thvng cong dan chl can ca thé xin 151 Cao nhap
vlnn kiom Hidn hay'haﬁmlphap va ban an chl e hieu lue &inh
ohi su thl hanh vin kiuﬂ bi chi trich, cong dan do dg hzuug
dugc bni thudng. Gh{nh vi su kﬁnc blﬂt quan trong na;, ma 1o
tung tigu huy khong thé bi bal bo.

Tuy nhién quan ditm nay gip phai mat sy chl tr{ch
rat hitu 1is néu duy trl nguyon vgn thgm quyon tlau buy el
Tham chinh ?ian, ¢ tho dua tJi au miu thuan trém trnng gija
an 1c Tham Chlnh Van va an 10 Lci Cao Phrp vidn vo cuna mct
vnn da, trong cung mot sd vy nau tung phuﬂng via Xin ticu
buy trude Tham Chinh Viun, vilg xin phun quynt trude T3i Cao
Phip vi

Lgt khac, quan diom trun dua tdi hau qun cung mot
vEn kieén 1=£Lcn hal crch end tai hoiec thu tivu, hodc alnn’
chi hidu lfn, va ngu oi dan 1pi duge s chon mot tmng hai
cach dl klan, tidc la 1da chnn mpt trnng hﬂl cach ehd tnl, nu,
caoh khﬂc, sy thyc thi lugt phup hnan toan 16 thude y chi o
phan, Diou nay hidn nhisn khong tho chap nhun duﬁn.

Trdn phudng dlan &n 13, ta ¢d tha ndi van du dn
dugc o1 Gao Phap Viun giai quyet trong hai phan quyat ng uy
l?-E-l??U va phan quyﬂt ngay 27=1=-13970.,
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- Phan qu?et 17=2=1970 ¢ Hgﬁy 2&&11-1965 Eng TrEn

Hﬁu Fhudng_ da ngp don xin t;cu hity cde quyot dinh hanh ahanh
36 2084 ngay 23+2=1966 cua ung Phy Ta Chu ‘Tioh UBHPTU va s6
14708 ngay 18-10- 1965 cua Gng ﬁy V1dn Thi Chanh. Hg 1 v da
ducge Tham Gh{nh flen thu ly nhung chﬂa dom ra xot xu. Ngay

?—2-19?0 o4 Cao Phap ?iﬁn da dom nnl vu ra x0t va tuyen bo
bab hop phap cac quyst dinh hanh chunh trén f33)- Nhu vay ta
thay than quy&n tlau huy dn dude di giao 16n Toi Cao Phap Jlgu
theo nhu nhaon xét cup glnn su mguysn Van Bong {84 nhung d

day Toi Gam Phap Vlon khnng tleu huy ma chi dung tham quvbr
klam hien, kiom phap cun mlhh va nhu vgy chung t0 tham quyew
ney cus TOi Cao Phap Viun ¢ t{nh cach dou quyan.

- Phan quggt ngny 27- lnl??G (vu ngyan Quy 3n0
khang dc: Ecng D6 Thanh. Tu Phnp Tap Sah, 8o 1/70, traang 190)

Troqg phnn dan 17, nguycn don thinh cau : "Chlﬂu
GhL sasaaaas yeu cau Toi Cro Phnp Vlun tiéu huz QAyﬂt dinh
I‘IE,D}I 11“8"1969 R l.ilII -

Tgl Cau hnp Ulan dn tn% 1y v kiun, va trong phaw
chy van vilt: "bdi cae 18 ay, tuyan Lo hat hdp phap quut
dinh ngay 11-8-1965",

Whu vay, 731 Cao Phﬂp ¥1on ds thu 1y mnt Vi kion
xin tidu huy, nhUng l?l ch: tuFGn bo bat hdp phap. ng cé tho
coi bhu tham qu?an tieu huy cua Tham Chinh V1nn ds mat.

Tom 1ad, chung ta ¢6 tho kot lu@n rang trén phddng
&lgn ky thuut to tung nung nhy thee tlnh than cua nha 1np
hien, sq gui d;rh tham qugcn Piem hidn kiom phép cac quyut
dinh hanh chanh cho Toi Cuo Phap ?1an phﬂl coi nhu as mic thi
bal bo tham quyen tisu huy cua Tham Gh{nh Vian trong 0 tung
uhung thing quyen trude day.

{59} 8ng Nguyon Ngge Did p cho réng dn 18 nay chug du db kit
lugn tham quygn tigu huy duge di gigo 1én fgi Gao Phgp
Vign vi ngay 31-1-} QTﬂdnggyan ddn qﬂ ngp don bo tic

thinh cau TCPY tuzen,bo bat h LCace quyet dinh hanh
chanh trogg no : ma n un xﬂt xu do Tham Chioh
vien ¢huyon lan.

(B4) Tu"Phap Tép Sen sd 1/70, Tr.22L-227
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NHUNG LUAT DIEM VE PHUONG - DIEN THU-TYC
TRONG TO-TUNG KIEM-HIEN VA KIEM-PHAP
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Thering, mdt ludt gis tén tuéi, trong tic phEm
"1'asprit du droit rumain“, da ?1at" Hinh thide, ke thu khoug
481 trdi chung vdi doc doan, lgi 1a chi em sinh Aoi cla tu
do (Ennemic jurée ds 1'arb1tairn, lsa fnrme est 1a ijLllﬂ do
la liberté). Tu tudng nay qua that da disn dat mnt cach trung
thue 1§ do cua sy hign dign 1u§t o tung.

ba truat pha quyPn tu xu cua tha nhan, ai nhicn luab
pbap Phal dem 1a1 anh sang cang ly cho tung nhan khi ddo tung
alnh cung nhu tranh su GhHFLH dodn cua tham.ghan khi ban phdt
aang lg, 1unt & tung nhd vay da el cd hgl oy no. fen 1di
cong cong blon minh cho 1unt 8 tung, do do m?t khi thu tuc
t8 tung khong dude ton trgng, syl VO hlau ac xay ra. The nhung
au qua na thite cung rat 18 tnl hal. Thu tuc t0 tung dai dong
lpm,dlan trl VlGG xét xu, cong 1y nat thdl glnn t{nh trd nén
vo nghla, dnng thd1 gay ra nhing thiﬂt hai khé b01 0. Cung
ehinh vl nhgn chan duge trabg huong nay, phﬂp ché da tru liou
mnt thot han phan xét luat dinh cho tham phan.

Whu vpy, th thu tue £3 tung 1y tﬁdng phnl ¢é tham
vong bao va httu hieu quyan 1di tung nhan ﬁong thoi khnng dicn
tri vlnc thanh quyet tranh chup. Qua phan t{ch pha ehd hl&n
hunh, nhung dﬁc dicm ghi nhan dudc qua 10 dieu khoan trong
86 19 diou cum Tiot 1 qui diuh vL thu tue klum soat tai phﬂﬂ
da cho thAy thu tue kiom hién, kiom phnp ap dung trude 101
Coo Phap fian, tran nguyan téc tuy da tuang a6i dap ung dude
hai Gidu kleﬂ Gaﬂ yéu nei trén, nhung r1ang trong ot sn
tru@ng hﬁp, su ap dung tha tuc kiom hlﬂﬂ, kiom phsp van con
gép phai mot vai kho Phﬁn do su thidu mlnh bach euhg nhu su
qui dinh " s0 sai cua 1ugt so 7/68 tn chite 101 Gao Phap
Vicn. Hhung kho khin gy dua tdi nhu cau glai quyut mot ao
lugt diom 1ién he hodc chung cho ca thu tuc kiom hion va kiom
phap hoﬁn ehi Plang cho thu tue kiam phap.

[7Y)V0 1.- 961 v61 i Tye x1fm HIfv vi (THO Tyo)kIdM PHLP

Hﬂt s6 van de ¢d the dat ra chung cho thu tuc lcion
hién va thu tuc kism phap nhu la @
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- Thll tyc kidm hifn, kism phép 461 tung hay phi
tung T

- Dy g6 38 ngay 9-11-1954 to chic _Then Cb:{nh vign
con dudc ap dung dho thu tuc kiem hidn, kifm phap
trUdc 701 Gao Pha? ?1en hay khong 7

- Vén do tu cdch khdi to cue cac dinh chd hido dinh,

DOAN I.- THO TyC K1flM HIfin, K1fiy PﬂP L) 61 TyNG

HAY PEI TUNO 7

Lugt &iﬁm HEI as gay ra nhisu tranb luan nhan vy
Thuﬂng thl ?len yeu cau 761 Cao Phap Vlan phén quyut t{nh
céch bat hdp hlen va bat hdp phap cua nghi dinh 1969 nan
23= 10-1969 ve VlPﬂ tang thuu kigm ude va diau u sﬁc luat
20/61 ngay 29—12-1961. Bay 14 vy kidn kiem hlbﬂ klcm phnp
dou tidn ma T84 Cac Poap vion thu 1y ko tu ngay thanh 1au.
Trong phun quyct cua vu nay, 31 Cac Phap Uiﬂn da tuyén bd
ring ki6m hlen, Kidm phap 13 mut thu tgc a0l tung (phan quyat
ngay 9-12-1969)‘ Tuy nhiun, trong nhﬁng an 18 ké tidp vao
nhidng nam sgu da, ngd ol ta nhgn thay Tei Gao Phup vian aa
khéng con gif nguyén quan didm phap 1§ nay mia.

pe c5 mﬂt cai nhln toan dian va ru rat vo luat aiom
nay, thiot tudng can tim hi sy dian trlnh el an le.

I.- QuaN pifiy pHAP L¥ cla 761 ggg pEAP vIfw PHAN QuYRT Nmkiv
9=12-13969 (Vu thua__ie

Chidu quyot nghi cuu Thudng Nghi Vlﬁn, ngay 5=11~69
Ghu tich Thugpg thi vign gdi mot v&m thu you cau T0i Cao
Phap ¥1an phan quyot thoo thu tuc khan cap ve t{nh cach bat
hdp hian va bat hop phap cua nghi dinh 116 bo kinh t6 tai
chanh so 156? BTG/BKT/HB ngay 23—10-1969 1ién ha dan vige
ting thud’ auat, thud klem udc..

Dﬁ blgp minh trgpg ngay 18-11-1969 Thudng Nghl Vicn
lgi thlnh cay Toi Cao Phap Uicn phan quyet them hdp hlan t{nh
cua diou 4 sﬁh lugt 20/61. Do dd trong ban an tiadn tham nguy
19=11=1969, T3i Cao Phap ?ien da tuydn hoan phidn xi d5 1ién
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bg hlnh to Tan Chanh cn du thoi gid nghidn clu va tranh luan
vo thinh cau ndi rong ﬂay.

Trong vEn thu ngay 26- 11—1969 gdi cho TOi Cao Phap
vign, Ghi Tich Thuang thi Vién cho réng "PSi rat ngac nhicn
khi nhan ﬁwﬂc khanh biﬂn luan cua luat su dai dian cho hgi
Gng Tong Trudng Kioh T& Thi Chank vh an tién than cua Quy
'Jian ngay 19-11- 1969 d[: coi van thu ngay 5-11-1969 cus toi
nhu 15 mgt don khdi to trong mnt vu klﬂn song phudng gida mot
bén 13 ihuﬂng dghi ?i?n va mﬂt bén 1la Tang Trudnw Tai Ghnnh,
Kinh T6". Thoo ong Chu Tich Thuang Ngh% ?1en, duy khong phal
1a mot vy trenh tung song phudng, do do hal ong Tang Trudng
Kinh T Tai Chanh khﬁng co tu cach nhu 1a bi dﬁn cung nhu 1a
Thudng Wghi Ulen BG khong ol dai dien vdi £ cach néuyen don
trong phien X\ sap tol nhu phan chu v&n an tidn tham da
“truyan moi cde dudng tung XUat &1nh“. Chu Tich Thudng ﬁqhi
Elan ua khaq;khéng gid vﬁnn quan Giom vu kien kxhong ¢6 t{0n
cach adi tuhg Hﬂj-

Tuy nhlen, trong phun quyut ngey 9—12—1969, ini Cao
Phap ?i?n da bac bo quen diém eua Thucgag Nghi Vien va xac
nhgn thu tuc ap d%ng cho nai vy la thu tgc dol tung. Phan dan
ly cho réng' "Chieu chi dlau 63 va ku tiep cla lu@t ?/65 vm
phan quyat vo tfnh cach bat hgp hlen hay hat hop phnp eun ban
VAn lep phnp hay lap qui du 1iau thu tuc ddi tung khong phan

biut t3 quyen duge xu dung bﬁng pquﬁnb edch chlnh t6 hmy
khudu blon. Su tbon& tri ho ad cho cac dudhE sy nung ngﬁy gid
phién xu, cuna tranh luan Sh tich trude phifn tog cang knal,
danh tu ”ngaynn don" va "bl don” duge minh thi nhdc dén nhiou
1an trong cac diou luut nay, chdng m;nh rang tlnh cach hop
blun hay hop phap cue mot bun vEnD lgp phép hay 1dp aui chi ed
tho dddu x6t xu thcn mot Lhu tuc dni tung, va ve van ao nﬂy,
xhong co dogn vén nao khaun 1idn tudnb dén thy tuc phi tung"

(85).

(85) T81 Cao Phap vion - Tu Phep Tgp San (Saigon, 1970) I/70
TI‘EInE 11].8 1!4.9-
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Phan quyat nay chi a3 cgp aén thioh cau phan x1
nghl dinh so 1569, theo dd Thﬂdﬂé nghi Vign 1a nvugen ddn va
cac ong, ”cng Trudng Kinh Ta Py Ghanh 1s bl don. Hgoai ra
phan qugat khcng noi gl adn thiuh cau phan su hﬁp hién tioh
dl@u q sde 1ugt 20/61. bo ad trong vin thu ngay 11-12-1969
cua Chy Tich “hudng Nghi Ulan Edl Tni Cao Phap Vian ¢S doan
"ydi phan quyet ngay 9- 12-1969 van do dUﬁc dat ra 15 ai s6 1a
h% don trang ?1ec Thu&ng Jghi Viin yeu cau phan dinh vu tinh
cach hop hlen va hdp phap cua diau 4. sﬁc lu@t 80{61 ngaf
&9-12—1961, vl tdc gla sﬁc 1u?t nay 13 Tnng Thong Be I gcng
Hua. hu vay theo quan nlam cug phaE quyat tlan tham, Tong
frddnr as 1a bi don, ﬂhung chiéu disu L2 Hién phap 2&—10—19 6
sac lu@t 20/61 da trd thanh mOt dgo lugt vdl su im lang cua
Quoc Hoi Be T G?ng Hog trnng thal glan 30 ngay 8ou mut nﬁm
Qudc Holi dac biet uy quyen cho Tong Thung Ba what Cnnﬂ ﬂca.
Trﬂﬂr trudng hdp nay rou 14 mnt vy, kion song phuong van an
enn ducde xac dlnh ai la bi dom" (86)

D& tré 101 thée mic HEJ, ?5i Cao Phap ?10n trang
phﬁn quynt ngﬂy 12-12-1969 gian tiup xac nhgn tlnh cuch dai
tuog cua vu kien va cho rﬁng Thudng hghi Vign via 13 nguyan
don vito ln bi don. Phdn quylt vict "Chiou chl, mit Lhac
trong vin thu ngny 11 12-1969 Thudng Nghi Uiun xgc nhﬂr rang
sdo 1uft 20/61°ai trd thinh dgo 134t chidu diwu 42 ena Hidn
phap nam 1956. Whu vay khcng tha quen nium ring Thuﬁng Hghi
vlcn l%i ﬂUHg dan chl t rich tlnh cach bat hdp hian, hat hdp
phap cua not hanh vi lap phap mé t au da Quuc Hci 1956 dn lam
ra, nhung theo ngu?on t&c "118n tuc" cua Qudc gia, phal dugc
k5 1a cua lgp phap hoi chung.

Nhu vgy phan quyﬂt ngay 12-12-1969 cho rang div 1a
gt vy kign 481 tung do ad Qude Qi khong the ding don oni
trlch mt henh vi 1ap phap ma chfnh minh ¢ quydn hen do sla
dﬂll

Ll T S —————

(86) T81i Cao Phap Vidn. Ibit, Tr, 152
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TDm 151, xuyan gua phﬂn quyet ngay 12-12-1965 va
2o rx nhat 15 phan gquyét c#n ban ngay 9-12-1969 quan dlam
ﬂhlﬂﬂ thUG cua Toi Cao Phap Uian ve thu tuc kiem hiéh, kiém
pbap 1g @

Trﬁng mni trUQng hdp, bﬁng phwdng cach chinh t6
hay kKhiide blan thu tuc kica hiﬁn kiom phap cac vén klen lﬂp
phip hay 1gp qui ludn ludn 13 "adi tung".

Do vay, trudc sy giﬁ vung lgp trUdng khac bigt cun
Thugnhg Wghi Vlen, T3i Cao Phap vian da khdng xu v klan v
thuo kinm ude nei trén,

I1.~ 8Y_CHUYEN Xudna cla £N L8,

Cho dén bay g1d xuyen qua dien trlnh biew chuyoﬂ
cua an lﬂ nﬂudi ta ghi nhun mot sd phun quyet ve kioh nluq,
kiCa phap nhung khong theo thu tuc €61 tung, (tlc phi tung ) .

- phﬂn quyet ngny EO-MFIQTl {vu Dan Bisu Trudng Gia
Ky uanh xin tuyan phan bat hop hlﬂrg bat hdp phap quyat dinh
an 1 ngay 6- hrl??l cua Tong Phd Xy Hoi ﬂong 75 Cmfc Sau G
bo tic ung e vidn Tham.phan 761 Cao Phap Vlan} (CBVNCH,
Loone 3 2766) .

- phan quyct ngay ?-6-19?1 (vu Nguyen Thn Phudng
tu Nam plnh xin tuyan bo bat hdp hién sdc lonh ad 510 nha;
19n10 1968 cua Tang Thung fl?t Fam Gong Hoa va didu u 1umt
?fﬁB ngay 3-6-1668 do Quoc doi luong vién chung quyut va
Tohg Thong ban hanh) (xom CBVNCH, trang 3825),

- Phan quyut ngag 26-6-1971 (v Lo Gnng Tam xin
wi7n quyot bat hop hién dicu § lugt 80 ?/?1 ngay 5-6-1971 )
(CBVIZH, trang 4478).

- Gac phan quynt ngoy 13-?—19?1 {cac vu nggun Tran
Tron Gong Quoc, Caoc Tho Dung xin tuyén bo bat hdp hién aiou
10 xhocn 7 lugt 9/71 ngay 23-6-1G71)(CBVNCH trang 4781).
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- Phan quyet nzay 16-Bnl??1 (vu Truong Gia ny Sanh
xln tuyan ho bat hop phup quyct dinh ngay 20-7=-1971 cun Hnl
Dong Tuyén C Trung Uong) (C3VICH, trang 5348/1).

- Phan quyut ngay 28~8-1971 (vu Pham Klm Vinh xin
tuyén phan bat hdp hién disu 1, doan chut luat 3o 9/71 ng
23-6-71) (CBVICH, trang 56L6).

nhu vsy, thu tuc i Gin hlan, kibm phap trnnb trudng
hdn nac ¢o tinh cach doi tung va trong trudng hdp nao ¢d tinh
cach phi tung ?

rrcng vy klan va thud klam ddc do Thudng Ighl ﬁlaﬁ
dUng ddn yau cau, khi chcnp lai quah ﬁiam cua cac dong ?ian,
Than Phdn Tnl Cao ﬂguven vaDn Blon cho rﬂng. "Thy tuc tc bung
. 1idu tu dieu 63 den ?E cua luat 7/68 khcng nhit thiot 1a
thu tuc ﬁultung ma c9 the 1a thu tuc ho&c asi tung hcﬂc phi
tung tuy thec myc tisu cua dﬁn xhi tn. I'rong mct td tang
xin phan quyat ve tinh cach bat hep hién hay bat hﬂp pbap
cla mmt ban van lgp phap hsay lap qui, nguyen ddn co the nau
mge tluu, nhung khcng kien dlﬂh danh mot dol phudnr Nac.
Trong trudng hop nay, nhung ngu oi naa co quyen 1di benh
vde ¢o thé xin xen vao vy hodc dudc doi re du sy" (87).

Theo ong hguygn Hgoe Diep, ta cu the mé phong mot
phan y kién dan thudng de tim hudng @i cue an 1%, theo dc
epn phan bigt hai trudng hop (88)s

lu- Trﬁdng hcp 1 : N¥guyen don chl Ilﬂ tuyeu bo bat hdp
hién bat hop phap mut van kien phap 13 nan thoi tha tuc £0
tgng 1a phl tung [xEm cac phan quyst ngay 26-6-1971 vs phan
quy&t ngay 2l-8-71 dan thuadng) .

(87) Toi UEU Phap ?1sn, Ibid, tr. 151

(88) Nguyen Ngoc Diep "pSi Gan Phap Vien Ba II Cong Hog"
Luan van tot nghisp 3an Doe Su, HUQGHC (Saigon, 19?2}
Trang 156,
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_ Thﬁ hhung, trnng truong hdp nag mic du nguydn ddn
khﬁng neu dich danh mnt dni phuﬁng nan, nhdng nhung ai co
quyﬂn 101 4% bénh vuc ed the xen vao vu klen ae bay o quan
diem nhunﬁ thu tuc van 1a phi tung (trudhg hap cac phan
quyct ngay 13-7- 19?1 aan thudhg)

SRS Truﬂng hdp LI% ﬂau nguyan don trong kh1 xin tuyeh
bn bat hop hlan bat hdp phap mot van klen pnap ly lEl neu
dfch danh aoi phddng {thUﬁng 1a tac gia van kién ad) thoi

- ‘Doi phuong co thc dung bi ddn nap khang bicn luan:
day la trudng haop thong thudﬁg [th{ dg rat nhicu nhu cac phgn
quyat ngay 7=6=1971 va phan quyet agay 16-8-1971) thl thu tue
1a doi tung.

- Do phuong nou xot thgy khong feh 19i eling ¢d tho
knong tLham du (xem phan quyet npa; 20-14=-1971) va di nhién thy
tue la phl tung.

ithu vay, trong moi trudhg hep ta thay ring &ol '
phﬂdng dudce toan quyen tu do can dy hay tu¢ choi cah dyt vao
vu klﬁn. Bdc blbt hon nUa la trong trudng hop nEuyan ddn néu
aieh danh ad1 phu@ng, thi ngal quyen nay, khi can dud vao vu
klnn, a6l phUdng con ¢b the dung tu cach bi don hay ch{ dy
sy ae bay 50 quan diém. 3¢ &Y an 1% chap nhan mnt aut ae dang
nhu vay bdi 13 mé.c du nguyen den eo thang kien thdi ao6i
phudng cung khang phai bai thudng vl ban an chi cd hlau luc
ﬁlnh chl. Do d¢é vgn ac xnc dinh bi don trong 8 tung leH
hien9 ikiem phap trdﬁc t6i Cac Phap Uian khnng o tam mic quan
trgng nhid trude cac cd quan tai pnan khac.

Theo Giao su hguyen Khéc ithan, tren binh diﬂn thue
ta, khi nguyen don neu a{ch danh hay khdng ndu tén Adi phudng
Hau qua van 1a Eﬂﬂl co mut ai du dung ra béenh vuu van klan
bi di nghi, Al du la cd quan ma Boi Cao Phap ?ian phal thong
tri dﬂn kien, va ndu wﬂ-quan khong dao dual vg kien thdl
chink @ yen bi coi nhu khong dug ra 1y 15 dé bao chita. That
ra,khi khnng néu ra ﬁlch danh 361 phudng, nguyan domn klcn mot
vén klan ma tac gia 1a mct Eheg nhan (Quoc gla ‘hay phép nhen
eong phap nao khqc}. Con ¢d _quan dudt goi 1a bi klan thgt ra
chi 13 dai dlen ‘cho phap nhan ay.
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DOAN II : DU 80 38 NGAY 9-11-195h 8 cHUC THAM
quNH VIEN CON PUJC AP DUNG CHO THU-

TUC TUC KIEM HIBN KIBM PHLP TRUGC TOI OAO
PHAP VIfW KHONG ?

T.- vE mad1 HaN x¥ Dyne 6 QuvRy.
Lu@t ?X&B dp im lang trudc ven de thoi  han khoi to
trong khi truﬁc day, vdi to tung chong thiog quyan qui dinh
- trung dy sé 38/5l, don khiéu nal chi duﬁc Tham_chlnh vian
¥ nhap nhan trong han E thang kc tu hgay cong bo quyab dlnh

hanh chgnh bi chi tPlﬁh Van:iedat ra la thoi han nay con
dugc ap dung trong thu tuc kiem hidn kiém phap trude 1o Cao
Phap vlen hay khong ?

Trén phuﬁng dien hoc ly, cac 1UBt gia deu dung y
quan diem khcng Ap dung thdl han 2 thang de su hahh xu to
quyen Xin phan quyat bat hdp hien hay bat hdp phap cac hanh
vi hanh chanh. Chang han, theo Gido su ﬂguyeﬂ Quang Quynh,
nhifng 1y do vign dan la :

- Luat 86 7/68 ngay 3—9—1968 da khong minh thi qu1
dinh mﬂt thoi bhan nao cho Vlﬁﬂ chap don xin tuyén phan ca.

- £n van toi Cao Phap Ulen co hleu ludc yeu hon an
viEn tht tidu cus Tham Chinh viqn.

Trong 50 tung cnﬂng thﬁng quyen, khi mnt ban vAD

lép qui bi thu tlﬂu, nhiing quyét dinh cd nhan aho ban van

lap qui ay ma cn, khcng dudng nhlan bi huy. Hau nhung quyéet

dinh ca nhan ay da trd thanh o dlnh vi la da qua thoi han
¥ 2 théng ma khcng bji di nghi thl ching van conton _tgi. Ta thay
ro 1Ch 1ldi cla thdl han e th&ng trung 6 tung chnng thang
quyen trudn tham chinh vlen. nnt «6 tinh trang phap 1y dudc
n6 che chu, tranh dugc hieu luc hoi td cua su tha tieu. Hhu
vay, trong td tung xin tisu huy, thoi han 2 thang can thiét
v1 né duy tri st on phap 1y (B93.

L

(89) Hguyen Quang Quynh, OP. Cit., Tr.27-28
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Trong thu tuc kiEm nién, kiEm phﬁp trude Tgi Ceo
Phap Ulan, ta khnng cgn dén thoi han HH ?1 sd che chd khﬁng
dat thanh van 48 mis: an van t.uyﬁn phan bat h?p hién ha}i‘ bat
hﬁp phap khnng co hlau lite hoi to khﬂﬁg de dea nhﬂng tinh
trang phap 1y d& ¢d roi. €8 18 day 12 mot lg do khlen nha lap
phap khang qui dlnh mmt thoi hgn nao trong 75 tung kien hl&ﬁ
kien phap mdi nay.

Hgnai ra chioh su khnna qui dinh thdl han nay da
cho ta thay hai cbinh sach khac nhau cua bhi 1ap phap trung
hai o tung xin thu tisu va xin tuyen phan bat hap hlan, bat
hop phap -

- Trnng tu tung xin thu tidu, an van ¢o mot hleu
luc 88au rong, no hci to va xca bo h&u qua cua quyet dinh b&t
hdp phap ca trung thdi gian ve trddc nhung mnt mét khac nha
1ap phap han ché sé lugng nnﬁug quyet dinh hanh chanh co the
bi thu tieu bing csach dét ra thai han hai thang de cho chd
nhing quyat dinh khong bi di nghi trong thoi han ay.

- Trong to tung kigm hién kign phﬁp, an van tuyan
pngn bat hdp hidn hay bat hdp Phap co hieu lgp gidi hgn. iha
lap phap khong cho nd hoi tu 13 glan tlap maon duy tri Eg
on co cho nhung tinh trang phap 1y da co do quyet dinh bat
hop phap phat sinh. thng mgt mﬁt khac, nhu @& cho dudﬂ qpan
b nh, nha 1ap phap lai mo rong to quyen, khong ﬂat mot thdi
han hao cho ?isc chap ddn, nghla 13 glan tlep muun chu 80
ludhg nhilng quyat dinh hanh ehanh bi kion soat cargnhlau cang
tot.

Tpén phuﬁng dlgn an 1e, 101 Cao Phap vlen da nhleu
lan bay ) _Quan diem phap 1y cua minh bang cach uhap nhan
don khoi to bﬂt Bu luc nan, khung gldl han wao thdi glan hai
thang., Nhu vay, van da dude coi nhu da glal quyet dft khoat.

- vR cfc Tt Tfon ol HANE VI HANH OHENH.

Nhu ta de bist, tham quyen kism soat hdp phap tinh
cua cée shc lanh, nghi dinh, quyat dinh hanh chanh trudc
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thunc t0 tung chnng thsng quyan (to tung xln t1eu huy] &
Tham Chinh Vign. Trong TS tung nay, ts thay ¢0 bon phuong
chude xin thu tiéu (moyens d'annulation) lg :

- lam.quyen
- vo tham quyan
- vi 1u§t

~khong c¢é 1§ do hay cédn of vao 1y do khéng xac thuc,

Du s6 38 ngay 8- 11-195&, 0 chua Tham Gh{nh Vlen,
da liet ke nhwng trUdhg hgp nay nhut bon ti t{ch cus quget
dinh hanh chénh, cin cd vao ad ¢o the xin thl tidu (disu 9)

Van ds d&t ra 1a khi tham xét cho 1y do xin phan
quyet bat hdp phap cac quyat dinh hanh chanh, P81 Cac Phap
rl Y e
vian neay nay ¢6 phai cdn of vao ban phudng chudec nay khong?

1rﬂng IU@t 7/68, dieu 80 chi da glai quyﬂt minh
thi ve thu tue pha an tride ban pha an. tuyen bd rﬁng cac
thu tuc hlen dang ap dung trudc toa pha dn va Tham Ch{nh
Vlen néu khnng trai vai luat ?/68 van duge tam thoi ap dung
cho tdi khi ca van kiﬁn mdi cai +o, trnng khl aé khnng cé
dlau khoan nao xac nhhan su duy tri hay bai bé au ap dung eua
t4 tgng tleu huy ca. Cho nén trnng tuﬁng lai Tal Cao Phap
vien cd the ap dung hay khﬂng ap dung dieu 9 du 38 ndi trén
mot céch hoan tdan theo ¥ chi cia T&i Cao Phap Vién.,

Tuy chién tren phudng disn hot 1y cac Giaﬂ Su Luat
Hoe chu réng nhdng phucng chudc dan thddng nén can phai dudc
tuyan luu trude 161 Cao Phdp Vien. MOt vai 1¥ do vign dan
nhd sau ¢

Lew frﬂdﬂ hét ve phudhg dien nguyen tée nhung phUUng
chude xln thu tleu trong to tung chcng thiang qﬁysn 1a mnt
cong trlnh do an l? Tham Chinh VlBﬂ xay dung, ma an la nay
eau tao nén luat hanh chanh ieu khnng theu tun la khnng ap
dung luat hanh chdph mie (90), Ngoai ra c¢d tha ndi nhifng

W ek - ——— -

(90) Nguygn Quang Qufnh, IBid
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phﬂdng chudc dd 1la mot ky thugt pha thong toan dian cho su
kiem soat hop phap tInh (91).

~ lrong pham vi to tung chong thang qu;yen, theo Giao
su ﬂguyen Cuang Quynh, nhung phudng chude xin thu tidu 5h1
tr 0 khaug nhUng duac coi 1a nguyen tac cua 1uat hanh chanh
md con 1a linh hon cus to tung dy, o tung chnng thang quyen
se khnng co y n5h1a Li, va Toéi Gan Phap ¥1Fn aa 13m glam *1@
tri nhUHg phan quyet cia minh ndu khong thuo cac phuong
chudc cna Tham Lhinh vien, Lhung quan trong vi da dinh ro
ﬂDl dung quyen kiem sodt cua 161 Cao Phap Vian 461 vdi cae
QUyut dinh hanh chénh b% ch{ tr{ch. Heu o tung k1em phap
nhap nhan u phﬂdng chude thu t1 3 nay thl khgl niem bat hug
phap GUE hanh vi hanh chdph ¢d mgt can ban rﬂﬂg réi idl {ch
cho nbudl dan dung kien. Thi du : sy vi luat g day khnng
nhing 1a su vi luat pham mot dau luat nhat dinh ma gom ca su
vi phﬁm mot qul tic phap 1y tcnb quat, hay mﬂt ng uyen téde
can ban cua cong phap hnﬁc uy lyc quyet tgng cus VlEG da xu.
Nhisu quoc gia dan chu tu do thaa quen diem nay.

o= Néu nha lap phe P trnng agu 1uat 80 ?/68 da minh
thi giu nguyen thu tuc thudng to tride tna pha an ?a Tham
Ghlnh ?1sn cho Ban Pha ﬁn cua Toi Ceo Phap Vlen, thi khang
1y de 51 lai ban khuoe thu tue xln thu tleu qu?et d}nh hanh
chanh trﬂﬁc Toi Gan Phap ?1an ve uhung ﬁhcan khong tral vai
to tung mdl mg chi bo khuyet £o tung ay, g6 cho sy ap dung
dugc do dang.

111.~- VB ofc THU Tyo_PHU POI.

l.,= Thu tuc d§_tam dy sy :

. Cée de tam nhan khang phai la tung phUdhg tronb
mot v kian, nhuug nhisu khi cung ¢o 1di ich de xuat dlnh.

(91) Nguyen DY, Gilang vén Cao Hgc Tu Phép I Dai Hoc Luat
Khoa (Saigon, 1971) Tr. 38
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Néu thay quyen 1di cus minh dang bi xam.nhgp trUG tiep hay
gian tlap, ngay trﬂng khi vu kian dang trong vong xét xu,
cac de tam cd quyan xin xuat dlnh d€ bao ve quyan 10i cua

minh,

Trudb day, thu tuc nay dude chap nhan truﬂc Thauw
Chinh vien, nén van da as¥. ra & day la thu tuc tu ¥ du su
hay bit buoc du su cua tca ¢d the dem ap dgng trUdc Tol Cac
Phap Vlen hay khnng ?

H&c du dao luat ?/68 to chiiec Toi Gan Phap ngn
khong ¢d dieu khoan neo ngﬁn cam, hén tnea y chung ta, cac
thu tue trén van pbal dudc ap dung tlEp tuc truac Toi Cao
Phap Vlen vi 18 nd khung trai, ?31 luat ?/&8 va cung ] quyﬂn
1oi cua dan chung can phai dude bao va toi da.

2.~ Viec dinh chl thi hanh :

Tgi Tham Chlhh Vién trddc kia, theo nguyen tic,
vliﬂ de dom kh&i 6 xin tlau huy mot quyet dinh hanh ohanh
khohg ¢o nieu luc lam dinh chi thi hanh ban van bi chl trfch.

Tuy nhién dy 38/54 dinh rang "nau xet thay sy thi
hanh ban van b; ehi trfch cé the gay hau qua thiet hai bat
kha dan boi. Chu Tich Tham Chinh vign ¢ thé theo 1d1 yeu
cau ous n@uyen dom ra an 1enh cho tam dinh chi thi hénh ban
vin bi chi trich",

Xa hon nda, mic dau luat 38/54 khong ¢d dlau khﬂan
nao minh dinh cho phép alah uhl ngay an van bi khang cao hay
thuGNg 5, nhung trong thuc te viac thi hanh an vién b; ainh
chi trong truong hop an van bi khang;an hay thughg £0,

Van de dudc neu lén ﬁ day 1a, ngay nay Toi Gao
Phap vien trong vlac thu 1y kiam hida va kiem phap e quyan
ra an lanh tem alnh chi thi hanh van k:en bi chi trich hay
khong 7

De giéi quygt luét diom nEy ching ta ¢o hai gié
thidt s
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- Hien Nay Tni Gao Phap ?1en o vi thé quan trong
haon Tham Chinh ?ien, ma truac day Tham ¢hinh Vian co quyan
ra an lsnh tam.dinh cha thi haah ban van bi chi trfnh chﬁng
18 Toi Gan Phap Vlen lai khong the ¢d tham quyan nag hay sao?

- Héu chn rang Toi Cao Phép Vién c¢d quyen ra an
1&nh tam ainh ch1 thi henh ban v&n bi chl tr{ch, thl sé trai
vdl ngujan téc to chuc 761 Cao Phap Vlen va tinh than luat
7/68 vi tban luat nay ngay trong trudng hﬂp T6i Cao Phap Vien
da tuyen an thut su, thl an van cung chl co hlau lue lam dlnh
chi thi hanb ban vin bi chl trich k& tt khi duge ding vao
Cong bao ma thoi.

Theo thidn y, T6i Cao Phap Vlan phal co qug@n nay,
nhung tlecthay cho den bay 516 chua ¢d an 18 nao cua Toi
Gaﬂ Phap Uian cho bist quan diem phayp 1y ehinn thife ve luat
diem nasf .

IV.- TRUYNG HQ'P XHUYET T7CH ¢U4 TUNG PHUONG.

Cac disu &8 69, 76, 71 luat ?fﬁﬂ an d;nh thu tuc
dién taeni;rudc toa cua T6 tung kiem hlsn, kiam phap ads
khnng tru lleu trUﬁng hdp khuyat tlch cua cdc tgng phUdng,
do ﬁo mnt.luat dism dat ra & day 1la an dude tuyen 88 13
Khuyet tich hay dudng tich ?

Diau 35 va 136 Du 86 38/5l minh thi qui dinh "Trong
toudng hdp bi don khong nap blnn minh trgng trong han luat
dinh se bi toa tuyén X khuyé t tieh",

Ta thay 5131 phap nay khang tha ap dung &udc bdi
16 hai dieu 35 va 36 ay da tra1 voi diéu 68 luat ?/68 nhu
sau "néu man th¥i hgn an dinh na khong duﬂng sy nau hap bien
minh trang, do ad s coi nhu khong cd 1y 18 de bao chua" nén
phal bi bai bo.

Hgaai ra, & day liau ta ca the ap dung cac nguysn
tc cua luat dan sy to tung cho thi tuc kiem hién kiem phap
khcng 7
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Theo dén sy td tyng, ¢ ba trudng hgp xay ra ¢

- Khuyet tich nguyen don chanh én s8 tuyen phan
khuyat tich nguyan dﬁn va hac don khoi to khnng can xét dén
nu1 dung. Nguyén don cd 30 ngay da khang an.

- Khuyet tich b% dom: Toa tuysn an khuyat tich doi
vdi bi don va chap nhan cac th{nh cau trong don khdi to néeu
thlnh cau hop 1y bi don cung cd 30 ngay do khang 8N

- Khuygt tich hguyen lan bi don : Toa 86 bdi bo vy
kidn,

Theoo 5ng ﬂguyan Hgoc Diep, ba truang hdp khuyet
tich trsn khcng the ap dung cho thu tuc klam.hlen, kism phap
vi thu tye nay 1a duong tich (92). 8ng cho _rdng tinh than
cia cdc disu 58 69, 70, va 71 luat ?/EB rat rn rang, ds
hién tlnh chat duong tich cua thi t%c kitm hién kiem pbap,
nhu dieu 71 doan 2 da minh thi : Chu T;ch sau khi kien didm
thenh phan hdp la 8& trac 1oi cho thuyat trinh vien, md ﬂuac
tham van vé lan ludt trao 19i cho nguyén don, vien chudng ly
va bi dcdn.

Whu vay vl thi tgc kiém hién kiem phap 1la duong
tich nen bat o1 truann hﬂp nao (khuyat t1ch nguyen ddn, .
khuyat tlch bi don) T61 Cao Phap Uien deu phai x4t x2 ve
ngi dung va phan quyat 3é 1a mot an van dudng tich (ngay cé
trong trudng hdp nguyen don hay bi ddn khong nap blan minh
trang hay khang bién lugh trong thod han luat dinh {03

(g2) Nguyen ﬂgnc Dlap, Gp.Fit., tr.lh?

(93) Theoo Gido Su Nguyen BU, dung trén phﬂdhg dlan dan chu
hoa, nen da nghi TCP? giai thich ronh rei dleu 68 luat
7/68 da phu hop vdi dieu 35 ve 36 Du 38/54 hau c¢d the
tuyén phan khuyet tich neéu bi ddn khong ngp 1y dcan trong
han 1uat dinb. nhu vay bi don mdl co quy&n khang tu de
co dip trlnh bay 1ap trudng cua minh va khoi bi xU that
kien mot cédch oan uc.
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¢é the ndi quen dism trén ds duge an 1& chap nhan.
Ehgt vgy, trong vu Thudng Nghi v1gn kiqn nghi dinh 80 1569
ve viée ting thué kiem udc cua Lian Bq K1nh T8 Tai Chanh,
Thudng hghi Vlen quan nlem day kbung phai la mﬂt v kien doi
tung nen khong chiu xuat dlnh nhu an van tién tham.da day.
Do do Lién 38§ Kinh Te Tai Ghanh neu khude blEH khuyet tich
nguyan don de xin Tci Cao Phap Vign bac don cus Thudng ﬂghl
Vlsn. Ihung trong pham quyet n.: ay 12-12h1969, T6i Cao Phap
vlen da khong Chap nhgn khudc bidn nay vi: "Chleu chi thu tue
bal hidn khac biat vdi td tung dan su, céde disu 63 va ké tiep
cia lugt T ?/&B ngay 3 9-1968 khnng du lieu truﬂng hop khuyet
tich nguyen ddn nen thinh cau ke trén cua llEﬂ Bn Kinh Té Tai
Chenh xhong the chap nhan duge (9Y4),

DOAN III.- VAN DB TV ccH Kur rd.

Theo dieu &3 luat ad ?/68 "moi the nhan, phap nhan
tu phap hay phap nhan cang phap dau co quyan h&ng phUdng cach
Dhlﬂh t0 xin T0i Eac Phap Vlan phan quyat ve tfnh cach hop
hiéh hey bat hgp hién cua cac dao 1uat, sdc lugt hodc t{nh
cach hgp hien va hop phap GUa 52 lenh, nghi dlnh va quyet
dinh hanh chanh,.."

Dol v3di the nhan va phap nhan tu phap khang co gi
kho khan, nhung viée xéc dinh cde phap nhan cnng phap da
dua dén mnt aiem phap 1y mél 1§ la cac dinh che hien dinh nhu
T84 Gan Phap vlan, Giam.Sat Vien, Quuc Hc; co tu each phap
hhan 46 hanh xi to quyeﬂ khong ?

Doi vdi 761 Cao Phap vlan, qus that ta khong ¢¢ loi
{ch da daat van de vi khong 1e Tni Can Phep Vlan lgi di kzen
mnt hanh vi phap 1y da cho chinh mlnh thu 1y. Ddi v¥i Gigm
aat Vian, theo mot so 1uat gia, mgu av 1uat phap khohg minh
thi qui dinh nhung can cu vao cac yeu t0 cla cd quan, Gidm sat
Ulen duge coi nhu cd tu cach phap hhan (95)
(94) Toi Gan Phap Fian,ﬂp. Cit., tr.lé8
{95 ) Tguyan Do. Op. Cit., tr.l56
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Trudng hdp duge tranh luan nhlau nhat 1z ThUdﬂg—ﬂghl-
Vién va Hg-Nghl-vian Eggi chung 1g Quoc-Hnlj €6 hai lap
luan chu-truﬁng chang doi nhau :

I.- LAP-LUAN CHU-TRUONG QUEC-HOI XHONG @6 PHAP MMAW TIWH

Gigo-Su ﬂguyen-Khéc-ﬁhan cho biét rang cac sach lugt
deu ké khai cde phap‘nhan cong phap ohu sau_: quuuhgia;
cac dla-ghan hanh-chahh d}a-phudng phan quyan. va conghsd
phan quyen. Bg kﬂ*khﬂl ay phat xuat tu quan diém cho rang
moi phap nhan bibdu trung cho mnt khui mQt trungwtam quyen
1gi dudﬂ phap luat cong nhan. Phap nhan quocugia biautrung
cho quyan 101 tgp-tha cua unng-dong quca—gla, cac cdhquan
lap phap (Quac-Hni], Hanh-Phap deu la nhiing cd=-quan nua
phap nhan Qunc-gla. Trong quan diam ay, khi khoi quyen 1loi
na phap nhan bisu trdng bi mot the nhan hay phap nhan khac
xam pham, phap nhan xu dung nhing to quyen can thiat de
xin che tai. Ghéng han nhu trong che-do phan quyan dia-
phudng, khi pha? nhan Quec-gla lam d%ng quyﬁn hanh xan phan
tdi quyen-ldl cua mnt dia-phUdng, phap nhan dia-phudhg sé
klﬂn hanh-vl cug phap nhan Quoc-gla trude Toa~an. Gungtrong
quan diem ay, hal edhquan thuac cqng mot phap nhan khnngthe
kien lan n~hau vl da cung mut phap nhan phuu—vu va dai-d1en
cho cung mot kh01 qu én- lgi thoi khong the cd sy mau-tbuan
quyan-ldl dan noi phai kien nhau.

Gido-Su ngyen-ﬂhac han dua tdi kst-lugn Qucc-HDi
va Hanh—Phap hanh-dong trong cung not muuwdfuh 15 phuc-vu
va the han quyan -1di elg cgngfdong qunc dan, neu chap nhan
rang Quon-Hnl cd tu cach phap nhan thoi phai glan tiap Dhap
nhgn rang Hanh Phap cung ed tu-cauh phap nhan, disu nay lam
cho Quncuﬂni va Hanh Phap khﬁng cung dai-dlan cho quyen—ldl
tap tha cua cong—dong quocudan nua. Ha luan nayzxam pham
toi nguyan-tﬁc chu quyen bat kha phan cua Quuc-gia. woi
cach khac, neu Quuc-Hni va Hanh-Phap cd tu cach phap nhan
rleng tdc la moi ben dgi dign chn khni quyen 1gi rieng,nhu
vay dau con t{nh cdeh toun bd va tong-quat cva quysn-19i
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quéc dan va dau con ¥ piem chu quyen quoc-gia aita? (90

cung mnt quan dlsm nhu tPuﬂ, Glao-oﬂ ngyﬂn-ﬂo
dua vao an la cus Phap—quoc de cho rang Quoc-Hui khnng LD
phap nhéan tinh. That vay, theo dﬂ*lﬁ va lu?t-le cap tlﬁn
nhat tai Phap, mot so hanh-v1 hanh- chanh cua Qunc-HOL néu
phat 31nh trach-nhlam thi Quoc—gia phal ganh ch;u trach—
nhicm, Bisu nay ed nghla ho§t-dong cua &uo¢-H91 la hcgt—
dong cua Quﬁc-gla, maoh khoi-td ngUdl ta phal khﬁl-ta Qucu
gia va Chu—Tich Thudngnnghi-?ian hay Ha-Nghi-vien se daie
dlen Qunc—gia trude Toz, Va; Quﬂc-Hol tut no khong e phap
nhan tinh rieng b1§t.

Tuy nhien cung cd nhung ﬁ-kién chﬁ-trﬂdng ngude
lai

IT.~ LAP-LUAN CHU-TRUONG QUOC-HGI C6 TU-CACH PHAP-NHAN :

Trude het, de blen-m1nh lap trudng cua mlhh
trang vy kién nghl dinh 1569 cua Lién 30 Kinh-Té Tai-Chanh
ve vlec t&ng thue suat va thué kiam uﬁc, ”hudng thl-Vlen
qua van-thu ngay 9/12/1969 (Tu-phap Tap=-San so 1/70 trang
136=138) A& chu-trudng :

- Cd-quan 1ap phsp 1z not trong nhung cﬁ—quan
hian dinh, lanh-dan Quuc-gia, nentiudng nhién co tu-cach
phap nhan.

- Vi co-quan lap-phap ¢6 tu-céch phap nhan cnng
phap nén Disu 30 luat ngay £9,7.1881 ve qui-che bso-chi
moi dy dinh hinh phat t31 phl bdng adi vét Quic-HSi.

- vl pisu 63 Lugt 7/68 to=chic Toi-Cao Phsp-?i@n
(96) ngyan Khac—Hhan, "khia canh phap-ly cla Van-46 thud

kiem ude : Lap-phap klen Hanh—phap", Nghién-ciu Hanh
Ghanh (Saignn 1969) Tgp XII, so L, tr.126,.
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da ban cho Chi=Tich Zaugng=Nghi-Vidn, Chi-Tich Hg-lighi~
vién qurEn yﬁu-cﬁu Tgi-can_Pbép-Vién giéi-th{ch Hiéne
Phep hhu TEng-ThShg, tic la mic nhién xdc hhan ngh—Hﬁi
1a mot phip nhidn eong phip (Tu=-phéap Tap-San, 80 1/70
trang 140).

) Giso-Su Vi-Vin-idy ¢ibg cho ring mai Vigntrong
Quoc~Hoi deu ed tu-cdon phép nhan ridng bist (97)

Ngoai ra, theo Gigo=Su ngygn—Kh§¢~ﬂhEn,f98) de
chong adi vdi 18p ludn chi-truong Quoc-H8i khdng o phdp
nhan tinh 43 ndn & trén, ngudi ta od the tan-cdng ngay
vao cHiu bAn cua lap lugn &y 13 nigm "quyen-1o1 tap tha"
va ¥ nidnm "phap nhan". gr3 "noi" thé nhén v phap ohan
dung & dau ban van disu 68 cag Ludt 7/68 ching td y dinh
cUa nh& 13m luat 1a mé rong quyen xinp phan quyét ve hop=
hién va hgp~ph§p t{nh cus cge quygt-dinh do nhinh-quysn
ban-hanh. ¥ niém the nhan hay phap nhén dude nh& 13 1u§t
dung ti, cdt 15 a2 ¢ mit ai dé adng 18 phan=ddi mai
khi nha cam-quysn (1gp=-phap cfing nhu hanh-phdap ) khong t4n
trong nguyén tfe treng phép.

. , Trcng'tifh—thﬁn tEugng’tEn }u@t-pbﬁpx tSLguyEE
can pyai dggn mJ rong, ¥y niem Phap nhaE du?c dung tfi ge
cim c:l:ng Eo‘i'the nhatl. ng}ﬁ'a 1la mgé. phan tu Ernng xe-hgi
deu co the fu-dgng to-guye?. Su giai-thfch EEE diﬂdung'
voi Quab-niem cuas da sa luat gig hign-dgi ls ¥ niem phap
nhan ehl ¢ mit tfan edon gia dinh @8 15m a2 dang sy the
hign lujt~phip. Ngodi ra didy 63 1ugt 7/68 minh thi néy
ring "phap nhan edng phap duge mien ching minh 19i feh
as Khdi-tan, Cau nEy da gat bd ¥ nism ”quy;nhlgi" ma

*

15p lugn d8i 18p a7 ndw pe & trén.,

{(97) Vi=V&n-Mau, Lujt Hoo Dai Cudng, (Saigon,1971)tr,377
(98) Nguysn-Khfc-mnan, OpeCit., tr. 128-129,
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Cung ¢S the vian dah rang phap cha Eiat-wﬂm cho
phap Bo u-phuE, mot ca=gquan clin phap nhnn Quoc-g;u, dude
xu-dung to-guyan chung lai vai ban an cua Tu-phdp, mnt cd
quan khac cua phap nhan Quﬂc- in. DO la trudng hdp xin
tai tham nhung vy da xd 1am vé hinh su 1a xin phﬂ an thitng
phan quyet dan-su d5 x1 trai phap—luut.

Hon nia, ngudi ta cn thé nghl rang Quuc-Hai cd
phap nhan tinh vi QUOG-HOI ed mnt you-to ch{nh cua phap
nhan, cung nhu cac dia~phudng phan quyan, cac Bﬂng—sd cong
lapp asd 1a ngan-sanh tu- tPl. Jhung de béc bo y klen nay,
ngddi ta ¢o tha nhan manh vao su Sai blet glda ngan sach
tu tri cua Qunc-H01 va ngan-sach aua cac phép ohan. DO
vﬂi phap nhan, ngan sach 1a ncng-cot cho quyen- -1di ma
phap nhan bieu trung, 1a mot phudng-tian d& phucwvu quyan
1gi tau the. Poi v Qunc-HDi, cung ohue doi vdi TDl‘GﬂD
Phap-vien,GiamrSat-Vian, mgan-sack khong nhim vao quyen-
191 cua mot tap tha ma co mucad{uh bao»va tlnh cach dnc-
1%p cua cd;quaﬂ hidn d%nh trong khi hanh xi tham quyan
cua m;nh, vi sy Eﬁl biet dn ncn ycu to ngun—sach tu=tri
khong tho dung da chdng o rﬁng Quoc-Hoi ¢S phap nhan tu
cach.

Trén day chi 13 nhung lap luan ly-thuyet dude
dua ra do bénh vde cho 1§p trﬁdng unc-Hni cc tu—cnch
phap nhan hay khong, nghfa 1y ¢b tuucach khﬂl dong 6 -
quyon kiom hian kism phap theo sy doi h01 cua Lunt 7/68
hay khong, Luat diam nay déng 1y da phal dude Tol-Laﬂ
Phap«Vicn giai quyet trﬂng vy kicn Nghi- d}nh 1569 vo
719c ang thue kiam ude do 1hudﬁg-ﬂgh1-vlan yeu-cﬂu,
“Hdug wat tioe khi doc phan~quyot ngay 12.12.1969 ( Tu-
phap Tap-San, ao 1/70 trang 167) Poim=Cao Phap—Vlan aa
chi tuyon-bn chap nh@n ve hinh-thuc don khdl-to cua Ghu
Tich Thuang-mghi-?ian vdi tu-cdch mot the nhan co sy uy
nhlem hdp-la eua Thudng-Nghi-?ian. Do vaz ta da mat mot
od hci de tim hizu quan diom cua an la ve van-de nuy,
mot quan dlam.thlet-nghi sa ¢d gia tri dac bist aci vl
hcc thuyat.
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Dost 1v : BIfN sy xrv 18y mby quyfr BTIVH TV
cﬂd— RAL LAL £HO CHIX olng
,I-BAQ cua B v 68 pHAY L)
I"[aT HINH-THUO cua_ <TUC KIE HI&-{,
KIfiM PHAP KHONG 7

Trong sy thanb 1ap chink dang, dao lu&t 3o 9/69
hgay 1969 ve qu1-¢he chinh dang da tru-lieu ring BG Hoi=-
Vu co quyan £ choi khang uap phai lai cho chinh d;ng da
khal bao néu vian dan dugc cac ly-do cu the seu day

- ﬂhﬁ-bfddng va mgc-d{ch cie d;ng aé diem nham
chong 1gi Chinh-the Cong-Hoa Vigt-Nam.

- trnng th%nh phEL sang-lap-vien hay ban chap-
hanrh Erung-uong ¢o phan £t Cong-san hodc ed hanh-vi than
nggn

Lic ad, nguai difng khai ed guy:n khéi-ta trudc
Toi=Cao Phpp-Vlen de xln tlau-huy quyet-ﬁlnh cua 30 ﬂgl-
Vg trong thoi han 15 ngay xe tu ngag nhﬁn dudc giﬂy tong
dqt bao tin sut £ ch01. Toi-Cac Phap-flen phai phan-quyet
trang hgn hai thang ke t nga nhgn don khdi-tc va phan—
quyet cua Toi- Gﬂo Phap—Vign tieu huy quyet—dlnh bac khide
cua Bc Hol Vu o Bla tri nhu mct phal lgi.

van-de dugde d%t ra o ﬁay la thu-t$c nay la mct
bién sy dée blﬂt nay chi la mnt hinh thdc cus thu-tuc
-
kiem hlen va klam phap ?

Theo Giae-su Nguyen—ﬂuang-auynh (99]. day la
mﬂt thu-tuc déc blet trang td tung kism hian, kidm phap
trudc T51i-Cao Phap—?ian. Binh thudng trong ta-tung nay,

AT O S

(99} ngyan-Quang-Quynh,Thamrquyan cua Tei-C&u Phap-Vien,
Nghién=Cdu Hanh~Chanh (Saigon,1969) so U, tr.l2.



http://sachviet.edu.vn
- 157 =

Tol-cao Phap-vmn chi tuyeu-hﬂ bat hop hien hey, bat hgp
nién hay bat hdp phap chii khong minh thi tieu huy quyat
dinh hanh chénh bi chi trich.

Hot 80 17 1u§n ¢S the neu ra da cho rang thu-
tuc noi tren Rhang thueoc pham=-vi cua thu-tuc klam.hlan,
klam phap :

- Lugt 9/69 d& an dinh nhung thai hen djc bigt
as nap don cung nhu de co=quan tai phan cuu xét.

- Phan quyat cua Toi=Cao Phap-Vien trong trddhg
hdp nay cung co tinh céach dae bl&t vl ed hieu lge tleu—huy
chu khong phai dinh chi hdn nda no lai co gia trl thay
tho phai 1ei de chinh dang hogt dong hdp phap.

Tuy nhien cung co nhung lap luan khac blen minh
cho quan dibm cua Giao=Su Quynh dudc col hdp 13 hon &

- Xét ‘EFE ban chat ta thay day la m.c-t vu klen
chnng lai 1 quyet dinh cua BO Hui-vu, nghfa 18 mﬂt hinh-
vi hanh-chanh, nan thu-tuc chi trlch phai nam trnng pham

vi cua thu-tuc kizm hlan, kiem phap qui dinh trong Luat
?f&ﬂ-

~ néu cho rang day 15 mﬂt bian au déc biet thdi
¢ ridng Luat $/68 da tgo thcm mut tham quyen ndi cha Tai-
Gao Phap-?i&n. Dieu nay co the gial-thlch 14 vi hien vl
ﬂien-Phap 196? da minh thi k& khel céc tham quyﬂn vanhlcm
vu cho Toi-Cao Phap-?ien.

Trong trudng hdp chap nhan quan diom nay, nguai
cac didu khoan veé thu-tuc ghi trﬂng Luat 9/69, Giuo-au
ngyon-ﬁhéc-ﬂhan nnu 180 mot ﬁiam phap 1y 1a khi hop va
khi biau qu'j'et ae .‘.‘tli' ddn khieu nai chong lE:l BG Hoi-vg,
Tui-can Phap-Vian phal tuan theo nhung dieu khnun ve tue
30 va da s0 &p dung cho thu tue kxiem hién va kiem.phap
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céc hanh-vi hanh-chanh hay Ep—dgng chn-thﬁ-tgﬂ giﬁi-tén
chinh~-dang (100)

Theo Giac-su, ¢ the ndi van—da nay llen-he mat
thlet tdi sy thanh lap mot Ghlnh—dang va van-da thanh 1ap
chl 1a mnt hlnh thUG song hanh cua van-~de glai—tﬂﬁ: nen
khnng cd trd ngai nuo cam Tni-Gan Phap~V1an ap-dung cac
dieu-khuan ve tuc 30 va da 50 trong thu-tuc glal—tan chivh
dang.

Mat khac. néu chap nhgn quan diam.cuu Glau-Sd
prnh, thl dUng ve phddng-dlan cac phdﬂﬂg chude dUdc neu
16n @& chi tr{ch quyet dijnh cua BJ Hci-V ta co th ho=
luan la nguyea dﬁn ngoal phudng chudc ch trfch quyet
d1nh ay khnng ca ly-dn xuc thuc, con cc the van dung ba
phudng chudc khac cua thu-tuc kium hien kiom phap la vo
tham-quyan, vi luat va tra quyan.

Trong thuc-te, su v1 luat ve VO tham qugen khd
xa? ra vi 1u§t phap da qua ro rang, nhung rat cd thé ch{
trich Bo Hoi-Vu da tra quyen. That vay, nguyen daon cd the
chung minh Bu Hci Vu ds tu khude aap phal lai khong ph&i
vai muc-dlch thi-hanh dUng afn qul-cha ch{nh dang nghia
13 xic-tién va cai thien llnh-hﬁ?t chinh dang tal V;at—
Nam Cong-Hna, ma ohi nhim tao hoan canb bat 1gl cho thanh
pban &0i 1ap ch{nh-trl trnﬂg nudc .

Tﬂm 1&1, a0 la nhung aism phap ly lien he phan
nao den thu—t%c kiem hien, kiem phap ¢ the s8 dude an
16 Toi=Cao Phap-Vién xac dinh trong tuong-lai.

chai ra, rieng vai thu-tue kism phap, chung
ta cung cu the tim thay mot vai dlem phap-1y can dude
thanh quyet.

e [ A - A e - el S

(100) Theg 1ugt 7/68,T9i-Cgo Phap~Vién c¢ tham-quysn phan
qugp ve viéu g;gi tan EE} ch}ﬁy dang c% chu~truong
a Qanh-dong chgng lai cliinh-fhe Céng-hga. Phan
quyet trong truong th nay phaj dudc bigu quyet
theo da so 3/l tong 8o tham phan tgi chue.



http://sachviet.edu.vn

- 159 =

70 11 + D61 vér mb-yo Kifu pude.

pogN I : of muf £p-oyne THO-Tyg KIfiv-PHfP
cgo sfc-rLuir xubva ¢

Theo truyen thong, ngdgi tﬂ da coi thue chat
cua séc-luat nhu 1a mnt dan—luat, nan gac phap-cha thuang
khon qu1—d1nh ag kl&m-anat hﬁp-phap tlnh cua 10%1 hanh=
vi nay, boi 18 da 1& mot daa-luat hien nhién chi chiu su
kiem=-soat hdp hisn t{nh ma théi.

Qui-le nay cung dude tim thay treng Hlan-Phap
.4.196? va Lu@t 7/68 ta-chuc Tai-Gau Phap-?len. Nhung
ban van nay da giu imrlang ve su klﬂn-soat cua Téi=Cao
Phap-Vien doi vdi aéc-luat bang thu*tuc kiem pnap* ﬂhu
vgy khi mﬂt séc-lugt ai ngddc lal vﬁl dao—luat uy quyen
nhung khong trai voi Hien-Phap sd cha-tai, tlnh—trang bat
hop phap cua Sﬁc—luat nay ¢d the neo thus-hlan dude khong?

o Phap, an-le da chap nhan thuatuc klam phap
t{nh adi vdi sac-luat trong trudng-hdp nay. Néu sic—lugt
do Fanh-Phap ban*hanh dddc can=cd tren nﬂt dao-luat cua
Quuc-Hqi uy-quyan cho Hanh-Phap, sﬁc-luat khang tha trai
voi dgn-lugt uy-quyan, trong trudng-hdp ca sg mau- thuan
giﬁa sdceluat vs dgo=lust uy-quyan vanede kiam—soat hop
ph&p t{nh cﬁa 3§n-1uat 8¢ dude néu 1én. Hhu vgy, an-le
Phap da dung ve phudng-dlen hlnn-thuc, nsn 1uon luon coi
cac "dacrets-lois" 1a nhﬁng hanh=vi ¢d thoé bi Tham-chlnh
Fiin x6t ¢ vi "dacret-loi” {sﬁc-luat} do mct minh Hanh
Phap ban-hanh, va xet xu nhu mgt hnnh-vz hanh-chanh- Ly-
do 1a vi E Phap khnng cd nha-dn hgu-kiam tai-phan. Cac
hanh vi lgp-phap vé Thamrchinh-vign co khuynh-hudng ndi
rung sy kiem-sodt tEl'Phﬂﬂ d61 vdi edc hanh-vi cua oo-
quan hanh-phdp.

¥ vidt-Nom, vdi Hién-Phip 197 va Luat 7/68,



http://sachviet.edu.vn

- 160 =

Tai—auﬂ Phup-Vien n5 "tham—quyen - phan-quyet ve tfnh
cach hdpuhlen, va but hdp-hien cuﬁ cac dgn-luat, sﬁc—lunﬁ,
tlnh cuch hdp-hiﬁn va hdp-pha cua cac sﬁb-lenh, nghi—dinh
va quyet-dinh hﬂnh chanh" {Dieu 81 HP} Neu cén cu v8o ban
van Hien-phap, thu-tuc kmm1hlen {tdc 80 va da 56 gia tﬁng]
phai ap-dgfg khl xu klem.hlan dan-lugt va séc-luat, con
thu-tuc kiem hién va kiem phap cho cac van- klan kia; Bieu
nay nau ap-dung khét-khe 88 1am cho khong thé xu mot aan-
lust uy-quyen néu sic- luat ay vi~-pham &an-luat uy-quyen
(bat- th-phap]

Mat ¥hac, co 1€ nha lap—hlan va nhz lam luat
?/68 da khong nghf tJdi sdc-luat uy-quyEn hnﬁc da quan=
n1ﬁm rﬁig Hlen-phap 1967 khon: chc phép co nhung sac-luat
y-quyan vi Hien-phap 1567 chl noi tdi nhung sgc-luat thl
hanh tung phan ngan-sach (dlﬂu o) va sfc-1ludt ban=hanh
trong cac trudng—hﬁp dac-blct (aidu 6l) .

Nhu vay, chung ta Eiﬁ—thlﬂt rana, héeu Hanh= Phap
cin o vac dao-luat T 005/?2 ngay 28.6.1972 (theo aé
Quoc-ﬁci uy—quyen cho Tong~Thong cai-tri bang aéc-lugt
trong vong sau thang trnng cac 1unh-vﬁc un-ninh, quoc—
phong, kinh-te, tai-chanh) do bane=hauh cac séce- IUEt khnng

ném trnng bon lﬂnh-vu‘c dlica’c uy—quaran[lo:l-) fthl-du sfic=
1u§t nay khong vl-pham diou nao ecua Hlﬁn-Phﬂp ca} hay qua
6 thang 1@1 el tpr tue cal-tr% bing sfc- luat ko tren,thl
v3i phap-ﬂha hlan tal, Hanh-Phap coi, nhu ¢o cd—hgi as
banh-trudng thamsquyen ¢ua minh mmt;%F -phap, mﬁc du trén
thuc-ta su vi-pham luat-phup da xay ra. Co thé ndi day 1g
mot kﬁ ho quan-trnng cua phap-chc kiem.phap hlen-hanh,
tuy rang trang lanh-vuc lep-phap,Quoc-Hni co the lam 1ugt
42 bac bo sﬁc-luat vi-phem dgo-lugt uy-quyen.

L1 T 31 1 ¥ ¥ & ¥ 7 & § N L _J¥F ¥ ] -

(101) chéng _hgn nhu aéc-luat 8o Eé-TTfSLU ngay 20.12.1972
cua TnngPThang nham ban-hanh cac bo—luat mﬂi uo thé
dﬂdn xom la thuuc vao bon lanh-vuc dUdc uy-quyﬂn
khong?
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Ton lal. tren phuong=-dien phap—cha, thu-tgn
kicm phap khnng the ap—dung cho s 0-1Uat uy-quyan. nhung
tren tinh-than thudng ton 1uat-phap trlet-de, thlet tudng
glai phap cua an-le Phap-quoc can dugc gp-dung d Viat-mam.

DOAN II MQMMLQB__
TRYSC ToA -+ AN HINH-SU :

Didu 47 dogn 15 clha B3 Hinh=lugt canb-odi 4p-
d¥ng trudc day tai ?1st-Ham da mo phong 1u§t Phaphquoc
va qui-dinh" ai v1-pham.nhung phap qui do nha chie-trach
hanh=chanh ban-hanh mnt cach hdp;p__p se bi phat vi canh'
Mic du bg Hinh Luat canh cai cu ay dd bi thay thé b
Hinh Luat md4 vua dudc ban-hanh ngay 20.12.19?2, nhung
trong Bo Hinh 1uat mdi nay, didu 1189 dogn 19 cing da qui
d}nh tudng by nhu vay : "se b; phat va t¥ hai tram 1é
mot dang aén bcn trém dong, va cu the tuy truang hop bi
phat glam tu mot ngay aen muﬂi ngay ngudi nao gizphgm.sﬁc
1anh va nghi-dlnh hdp;pha cua chic q_yen hanh=chanh ha
uua chuc quyen ﬂa-thanh-;g thl—xa" {t9i vi-canh hghg nhi)

Cin od vao dieu~khoan nDi trén, au-la Phap cho
rang néu trudc Toa-an hinh-su v1-canh bi-can nen 16n
khude hlen 1s quyet-dlnh lup qui cua nha chdc-trach hanh
chanh ma dua vao do dudngnsu bi nha nudb ph?t, co tfnh-
cach hat-hdp—phap, thl Toa V1-canh ce tha xu ngay ve
khude blan bat- hdp-phﬁp do va néu xét thay phap qui ay
thue sy hﬂt-hdp-phap sé tu=khude khong ap-dung. Dey 1a
mot ngoai 16 cua nguyen-téc phan chig tham*qu?an gila
phap—dlnh hanh—chanh mﬂi co tham—quyen phan doan tinh
cach hdp-phap eue quyat-dlnh hanh-uhanh, do do mot khude
blED neu lan 1;1'110’(: Toa-an tti——phup, dgc-biat la toa hg sy
th toa nay phai hodn x2 d2 dgi phéan quyét cla phap dlnh
hanh~chdnh ve quyet-dinh bl nhl-tr{ch.

ﬁn-le tran cua Phap khong nhung dudc ap-dung
cho toa=an vi-cunh ma con dude noi rang cho mui ton~an
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Hlnh-Sd, nghla 1a chap nhan cho nhdng toa-an nay quyen
tham.d%nh hdpﬂphap t{nn aﬁa cac phap gui hanh-chanh khi
nhiing ban vAn nay hofic dudc dung lam cén=ban cho vige
truy-tc hnac v1en dan nhu nhdng phuong chide khang bi%n.
ng-qua cua tlhh trgng nay la qua phddﬂg-cach khang-cao

va thudng-ta, ta thay Taa pha-an cam dau nganh tai phan

tu phap rut cugc lai o an-le ve mnt a0 van-ds hanh=chanh.

Tai viet-ﬂam, vdi ché~dd phap~1y trudc thoi luet
?fﬁﬁ, an=18 tran o tha ap-dung duge, nhung vai phapuche
hlan-hanh, neu cho Pang Toi-Cao Phap-?len co tham-quyen
chuyen doc vé kiém nlen, kiem phap cac quyet-dinh hanh=
chanh, thdl ngegl-le trdn con co gia—tri xhong 7

Gigo-Su Ngugﬁn-quang—Quynh da-n?h; nenh gid lai
sy ap—dung ngogi- la nay vl hai ly~de (102

~ trude hét vl 1y~do cEng-{ch nén can duy-trl
quyen ctia Tna*ﬁn Hlﬂthu dudc kiemwscat tinh ecach hdp-phap
cua phap qui hanh-chanh truﬂc khl ¢hé= tai sy vi- pham de ¢
nhisu bao-dem hon cho hiwnan vy A2 thu—tuc truy-to khong
bi ngung tr§.

- thd hai vl ed sy khac hlet tham—quyan : Tgl-
Cao Phap—?iin phan quyet then dﬂn khlau nai va phan quyet
trﬂn-tlap Ve sﬁ bat-hdp-phap cua quyet-dinh bi chl-tricha
Trai lgi, Toa-an Hlnh-su tu_z_tham.dlnh da khnng o don
yeu—cau va chi phan quyet e Hn-tlﬂp vé sy bat-hdp-phap as
ti=khude khnng ap-dung. Nhu vgy, su duy-trl an-la noi
trén khung thue su trai voi thamrquyen kiom phap ciua Toi
Cao Phap-?ian.

Theo Glao=Su ngvan-Khac-Nhan, biat 19 tren
khdng the Ap-dung dugc nitafl03), v ngudi ta <& thA dua

L L 1 4 b R b LR 1 & _E B L J

(1023 ngygn-ngng-Quynh Ibid, tr.S4
(103) Nguyen=-Kh u-Hhan, Luﬂt Hanb-Chanh, Giang-Vén Cao-
hoc Hanh= Ghanh, HVQGAG (Saigon, 1971) tr.35.
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ra nhing l%p lu@n ngudc lai vai quan-digm cua Giso=Su
Q,uﬁ'nh :

- 13 -do cong-Ich khnng hoan toan hdp-ly, nEUdi
ta khang thay dude tal 380 Taa-an ﬂlnh-su X ve quyat-
dinh hat-hdp-phap lgi banudam hon Tqr-Gac Phap-V1an,
trong khi T6i=Cao Phap-V1en 1a cd-quan chuyen Xt va kiem
hien, kiem phat. Ngoal ra, cung hen nu1 than 1a doi véi
nhing khudc blan khac khong thucc thamrquyen Toa-an Hlnh-
S, Toa nay van phai dloh hoan d@ avi phan quyet cus Tna—
an llen-he. ching han nhu khi trude Toa-an Hinh- -3\, gudi
ta neu len mﬂt van-da ho-tich hay quna -tich, Toa- ;n Hinh
van phai nguag xi dé chd tna an Hc xi. Xem nhu vay, khong
o gl ngin cam viec bai bo blat la noi trén vl trnng nhiing
trudng-hdp khae, Toa-an Hinh van phai hDaP xu. Gun 1§p
lu?n va s ngung trg vy Rien, thlet tudng van-de nay hoan
toan co t{nh eanh thUc—te, tu no khong lam cham tre vg
kien néu sy ﬁiau—hann cang-ly tot depe. Mot khi da nml T3
Gau Phep-Vian o thamrquyen chuyen dun, hian nhién rang
khang tho chap nhan mct blBt la nao ca Va lgi, van tu
cua Luqt ?/68 td ra rat cddng quyet khi xac dinb rang
trong bat o gigi=- dogn nao cua vu-klan VD trudc hat e’
Tca-an nan, sy xhude bian Phul dude chap nhqn, va don
khude blﬁn phai dude nhuyen lén Toi=Cao Phap-Vian.

- Con 1y-da thi hai chc rahg Tﬂa-an Hinh- Sy

dude ty ﬁ tham dinh au khang co don 3eu-cau de .

doi gid lai an-le el sg vien-dan nhu vay tudng
khong an. That vay, tal 8§80 Toa-an Ho lai khnng dudc tu
¥ tham dinh ve nhung quyet—ﬁlnh hanh-chanh bat-hdp—hlan
hay bat-hdp-phap ma chl ¢d duy nhat Toa-an Hinhq @ Hua-
Ky, bat ky Toa~gn nao, Hlnh cing nhu Hn dau cu the tu y
new len va t ﬁ than d}nh ve tfnh nauh hdp hlen hay hdp
phap cus mol hanh-vi phap—ly cua nha cam-quyan. £n-15 ad
cua Hoaﬂﬂy da dﬁgc ﬂhap—nh?n ﬂB dug tﬁl, qua thu-tuc
thddng to, su phan- quyat oua ioi GaoPhap-vlin, va dﬁ cing
13 mnt ky-thuat dﬁc-blet cua phap ch& Hy-quac a6 Tui-Gao
Phup-?lan en the kiam hian. ﬂhung d'?iat-Hﬂm, nhu ta biet,
thnquuyan cua TOi=Cao Phup-Vian da dude ghi trong qui=-
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tac thanh van cua Luat ?/68 vi vay can phai duge ap-dung

t cach deng deu uhn tat ca moi Toa-an, cung nhu nguyen
igc an—le cua Hca-Ky da duge ap—dung dnng deu cho mgi
phap-dlnh trong x1 nay.

Sau het, neu chap nhaﬂ quan diem cua Gigo=Su
Quynh, mgt dleu bat 1di xay ra la an—lﬁ ve hahh-chanh sa
khnng ﬁudc thong-nhat i khudc blen thuuc biat 1& nay
se do Phong Hanh~-Chanh Tﬂl—ﬂac Phuﬂ-Vien xu pha an J cap
¢a0 hdn het, trung khi dd, cac quyet-dlnh Hanh chanh kKhac
bi kiem hién phap lai thude quyan Balani-Bnng T6i-Cao
Phapuviqn X6t xU.

Nhung quan diém dl blat tren day dau sao cung
Ghl ¢S tinh cach h?c 1y, tren phuﬂng-dian an—le, chung ta
con phal chdt aoi mot ban=an tﬂdn”“191 cua Toi-Cao Phap-
Vien d5 thanh quyat 1uat di&m nays

DOAN III : TRUUNG-HGP TyNG PHUONG KBU SY BAT-HQP-
CUA QUYST-DINH NHU MOT PHUONG-CHUGC 9E ontve
MINH 3V GRY TON HAL 2

Theo 1ugt 7/68, trudc Tca-an Hanh=chanh bay
Thamwchfnh-ﬁlan, nsu tung—phudng néu khudc—bien vo mct
quyat—dlnh hanh-chanh hay vo mﬂt daa—luat a6 x;n khong %

p-dung no, thoi cac phapwdlnh nuy phai ngung x va chuyen
18n Toi=Cao Phap-?;an as Cd—quaﬁ nay phan quyat ve tinh
cach hdp-phap hay ﬁdp-hian. NhUng neu trong mﬂt vu yﬂan
dol hﬂl-thudng truﬂc Tna -4n Hanhwuhanh, tung-phuﬁng lai
neu sg bat hdp-Phap uua quyat d%nh nhu mot sy kian, mﬂt
loi g8y tcn—thddng de lam cdn-cd cho tn-quyan doi bni-
thudng, thoi Tou—an Hanh-chanh dang thu- -1y co phai hgung
XU de cha phan quyet cua Toi=Cao Phap-vian, hay dugc
quyan tu minh xac nhan t{uh cédch bat- -hop- phap cua quyat
~dinh 46 ¥

Theo Gigo=Su ngygnuKhéc-ﬁhEn; da tra 10i, phai
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Van-de duac neu 1lén nim trong ¥huon kho blan sd
tcan-dien tai- phan Eua phap-dinb hanb-cnanh. ﬂuc-d1ch cua
bien Eg toan-di?n tal—phan 13 tham x8t 1@1 tlnb*trang ca—
nhan cua mgt nhu—tha, Xac dlnh qugan-ldi va nghla-vu cua
Y bﬁng cach phan-zd ve quyat—dinh hanh-chanh da anuﬁlnh
tinh-trgng 8y. N6i cach khac, tham-phdn hanh ~chdah xdt
moi 3eu-tn vat-chat, pbap—ly llen—quan dén tlnh-trang chu
quan cua ﬁuungusv, neu cam.oﬁg sita doi hén quyat-dinH hanh
chanh da an dlnh tinh tring ay. fhu vgy, tham quyan cla
tham—phan khi tnan dian tal—Phﬂn rat rnng Pal, ong co
quyan phan doan ve tat ca yeu-to cua vu= kien. ong co the
aua dni nui-dung cua quyet-ﬂ1ﬁh hanh-chnnh, dleu nay am-
tang rﬁng quyat d%ph ay da b&t hoP=phap nen ong phai sda
1ai, nhung cung co the am tang rﬁng quyet—dinh ay ¢l thc
khong but-hdp-phﬂp nhung cd—quan hanh- nhanh da phan dﬂan
sai lam yau-tn vat-chat nen diuh gin sai 1am nhing quycn
1ol clia duong~aul.

Bieu qugn-trong 13 tham-phan ahém vao tlnh-trang
ca=nhin cua dudng—su, xac dinh tinh-trang d6 vo canecl
trén mol yeu-to cua noi-vu.

Trung khuynh-hudng ad va tré ve van-ﬁa dude néu
ra, J aay tham-phan hanh-chanh coi tInh cach bat-hdp-phap
el quyat-d}nh gay tnn-hal nhu mnt yeu-tc cla vu-kien,

nt yau-ﬁa cua tlnh—trang ca—nh:a duong=su.

£n-15 Phap-quoc da cho phép Toa=-an Hanh-chanh
dang thu-ly phan—quyet ve tinh—cach hdp-phap hay batnhdp-
phﬂp cua quyat—dlnh bi chl-trlch, du ring tran nguzan—tﬁc
néu 1a vy ch{nh-to thi Toa=an ay khnng co thamrquyen dde
M3t cdch ro rang hon, Tog=an Hanh-Chanh Phap trudc day

- I A .

(10ly) Nguyon-Khfc-Nhan, Ibid,, tr.58
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(trude 1953) khang ::0 thEm-Quan »‘mﬁu M“}ﬂ phan doan

ulﬁh cach hdp- phap cUa mnt quyet -dinh hanh-chanh de tisu
huy, do 1 than-quyen cua Thamrchinh vién. Nhung nsu trude
Tca ~an Hanh-chanh tung-phudng neu tlnh cach bat-hﬁp—phap
cua quy&t ~dinh Hanh-chanh khong phui da xin tidu huy quyet
a1nh ay, nhﬁng chi da chung-minh Cd-quan hanh=chanh da sﬂ
xuat qua quyet dlnh ay nan gay £on hgi cho mlnh, thol Toa
an Hanhechanh c¢d quyan xét quyet-dlnh ay hdp-phap hay
hong?

Lam nhu VSF vu klan 56 nhanh chong hdn va diau
ﬁanq ldu ¥ la Toa=-an Hanh-chanh khong tuyeh -bb tieu huy
cuyefndlnh chi- trlch ma chi ndi rﬁng né bat—hdp—phap va
S A8 lam cdn .10 x hol-thUdng;

ﬁn—la trén da 4di kha Xa va uhap nhan chn Tﬂa—an
4nh chanh x6t xen moi quyat-dlnh hanh-céhdnh k& ca guget-
irh lgp qui cd bat-hﬂp-phap hay khong, Ly-do vien-dan
nﬁu gau

~ S "
~ Nguyenwtﬁc Toa-an XU v6 chinh-vq la Tog=an
a Y F
®xu ve phu-dol.

- anﬁle trén khong co gl tai-hgl bot vi Tna-an
Hanhﬂchanh cung thuac cung mot qui-giai voi Tham-chlnh-
vlf;nE va neu co thudhg-to hay khang-cac, ™t cunc au
pnan-dcan ve tinh cach hdp-phap cia guyét-dinh bi ch
srich van 18n Tham-chinh-vien,

& viet -Nam, fn=1¢ trén co theap-dung dudec hay
4c»2? Theo Giaﬂnsu Nguyan—Khéu-Nhan, glal-ﬁhap se khac
tuy theo tung trudng-hgp.

TrUUE het, neu quyat-d%nh bi chi-trfch 1a mot
quyat—dlnh cn nhan, an- la Phap nn tha ap—dung dudc &
vletuﬁamj 13-&0 vi au tuycn-ba bat-hﬂp-phep quyat d;nh
bi chi-trich nim trong tbamrquyen tonn dian cua bian su
tnanudlﬂn tai—phnn, aé chi la mot yau-tn cua vu klan, va
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131 3d tuyen- -bd bat hdp-phap chl ap-dung cho vy kicn aY
na thci, vl ad 1s quynt dinh cé=nhan.

ﬂhﬂng nau quyat-dlnh bi chi-trich 1a quyat-dlnh
1ap gqui thoi Toa—an Hanh chanh phal ngung x de TUl—Gao
Phap—?len phan quyet ve tinh canh hdp-phap cua quyet-dinh
ay, vi é day ngdﬁl di klen néu tinh cach bat-hdp-phap cua
quyat-ﬁlhh ca-nhan llen—quan tdi v ve quyet-dlnh bst-hdp-
phap ay khong phal thgc sy tg; quyat-dlnh ca-nhan ma vl
phat ~xuat tu su thi—hanh quyat—dinh 1ap qui hat-hdp—phap,
vi vay t{nh cach bat hdp-phap cua quyetudinh lep—qui ay
kﬂong phai 1s yeu-tu trﬂc-tlep cua vu-klen, né nim ngual
Eham-quyen taan dien tai—phan, hal nda, da-nghl tron co
1di 1a nau aa Tai-ﬂan Phap-vien X Vo quyat-dinh lap qui,
hau-qua cua han dn Toi-Cao Pbap—?ien sé ¢d tinh-cach tuyet
dni, con néu de Toa-an Hanhuchanh xv thl 194 tuyen-hu
quyet ﬁlnh lap qui bat- hdp-phnp chi up-dung trong vu-klen
dang X3 ma thoi.

Tren phudng-dlan an-le, not ban &n cia Toh=gh
Hanh-Chanh dg dude xu thea chiou-hudng néi trén. chrg ban
an HEHY 27 2-1969 cua Pnap-dlnh nayilUEJ nguyan-ddn la
ﬁng Duong-Tan-Khanh, qucc—tlch Phap, nguyan 1a cong-ehﬂc
Phép thude ngach “comnissalre aux Gnquataa Ecuncmlques
LaR dudc blet-phai qua Ngan-hang Quua-gla vlat-Hnm, Vo

hudng den lddng bong, Hgan-hang phal ap-dung thDu-udc
?iet—Phap ngay 20.12 1949. Tuy nhien, Hgan—hang da dong-
hoa nguymn-ddn ve phﬁﬂng—dlﬂn ludng bong vai nhan-vlnn
nhdm B cua N anuhang Quoe=Gia do quyat*dlnh 3o aSL/D ng%;
13.12,1955 rci voi nhan]ﬁﬁhrh Bien-tap—vien Hgan-hang&uac
giag do quyet—dinh 50 11,/Nv/329/89/0 ngey 16414..1960. Ngusrcn
don thinh-cau Taa dgy Quoc-gla V1¢t-Ham tra nhﬁng a0 tlen
thlat hai do hai quget dinh tron gay ras Toa-An Hnnn-uhanh
trnng phan dnnﬁly da cho r&ng Eﬁéhﬁ_Fat'dlnh tron 1o bat-
hdp:p;_p va tuyan ES. Hgan—Hang Quoc-&ia phai boi thudng
cho hguyén don. Nhu ?ay, Top=on Hanhechénh d& tham ainh
t{nh~cach bat-h dpuphap eus hal quyct-d1nh Hgnh=-chanh

e g

(105) Tu-Phap Tap=San, 2d 3/70, tr.59.
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tran bﬁng cach ty minh xu lucn, ma khong ﬂhuyen 1an cho
Tui-caa Phap-?1en vi sd bat-hdp phap & ﬁay dude néu 18én
nh mot phudng chude a8 chdng-mlﬂh 2 quyat—dinh ca-nhan
ay da gaz tnn hgi cho ﬁudng-sw nén ay phan x nim trong
thamﬁquyan cua bian—su tuan—di&n tai-phan.

e
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Hot cach tnng quut, cha-dn phap 13 ve k1&m'h1an va
kiem phap t%l Vlat—Ham voi su ninh thanh dlnh che Toi Cao
Phap vlan co the coi nhu dung-hoa dude nhu cau phan cong kY
thuat va chuyan mon hoa vai 1y tudng th nan Gnng 1y thang
nhat, dong thoi hDi nhap dlir:fc cac dac :I:Lﬁm cua bﬁ thong luﬂt
phap Au Chau luc dia va ché do kiem hién tinh cua M? Qudc ma
nguﬁi ta thudng eho 18 dai nghich vGi nheu. Tuy nhien, su
phan tlch phap ché cho thay vlan tudng ap-dung ed thu dﬁt ra
nhiau van de ky thuat 5 nbl, néu khong muon néi la phuc tgp.
Do v@y, au hoan hao hda he thang tal phan cap tidn nay ae ap
dung hihu hleu va thlch nghl hon vdi sinh thai dge thu cua XA
bal Vlat Eum thiet tuang 1n didu can yau.

Trong y nlam aés, ngcal nhu cau khie phuc nhing Khd
khan hoﬁc b3 tde do nhﬁng luat dlam chua dudc mioh thi thanh
quyat gay ra, nhhd tUHg nhgn dinh 5 phan thu hal, theo thlen y
chung tai tren phudng dlan ﬁguyen tac tnng qunt,phap che
kiem hlan, kitm phap hian hﬂﬁh can non dudc coi thicn & mot
val xhia cgnh ¢d tinn cach aisu hudng Vo tham quyen eung nhu
thu tuc.

Ve khln ﬂanh than qu;,rc‘], chung t0i hoan toan tan
dudng nh%n xat cua cac GlBU Su Nguyen van Bong va Nguyan
Quang Quynh Vo hau qua bat 1di cua nguyen tac dhuy&n doc ma
tinh than phap chd hlan hﬂnh dn danh cho T8i Ceo Phap ficu
trong thum quy@n klem hlan klem phap (106]. Thoo cac vi nay
5y tgp trung tat ca tbam quyon kiom scat hgp phap t{nh cde
hanh vi hanh uhanh ?ao mgt cﬂ gquan ohu vay 35 dﬁt su diou
hanh cﬂng ly trude mgt 80 tro nggi Thi nhat, ui Gﬂu Phap
Vlen cd tho 83 bi tran nggp bdi nhﬁng don xin phan quyct vn
tlnh cach hop phap cua cac quyat dinh hanh chanh cua moi caa
uhi huy hanh ahanh tu uap x6 dén trung udng. Thu hai, tinh
than oha lap hién 1'96? kht‘}ng dgt d’l.fdc. Thqt ?@3’, tham vong cua
nha lgp hian 1a muon chée tai trlat da nhithg hanh vi phap 13
vi hien va bat hop phép. Nguoi dan ﬁiat Nam von khong ua kign

£106) Nguyon V&n Bing, Op. Cite, tr38
Nguygn Quang Qufnh Ope Citey, tr4S
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tgng, hhat 1a khi phai kinn cd quan hanh chanh voi phap c¢hé
hi?n tai, ngudi dan phai khi & trudc 81 Cao Phap Vion thi
qua la mﬂt vigc lam qua khé khan adi vdi ho, do vay to tung
klem hion, kiam phap s¢ khnnn dem lai kSt qua nhu nha lap
hién mong munn. Thu ba 12 tuy chu tuc ngld "phep vug thua 13
1ung” k¥hong con ¢d gia tri tuymt ali nhu thoi xua HUa, nhdng
vng con in dam net trong phan chd nude ta . Lieu Tol Gao Phap
Vien ed du tat ce nhUEg du klfn ﬁ;a phuﬂng can thict ae xdt
dinh mot quyat dinh hanh chanh cua cap xa khing

Db tl‘ﬂnh nhung trd ngal na:i', uhung tal thist ngh:L
can ap dung ae nghl eus hai glau su Ecng va glao au Quynh, du
ring trén thuc té su thue hlan co the g&p Kho khan vi phﬂ
tu ch{nh ﬁleu 81 khﬂan 1 Hien Ph&p 1967 chang nua. Theo de
nghi nay, thanm quyen klam.hlen, kiém phap can phai dude san
dinh lal, nghlﬂ 1o phnl dude phun chia cho cac phap dEnh henh
chanh cap augi {Tca En Thnh Ghanh, Tham Ghlnh vien) tuy theo
cup ba¢ cus t#c gia hanh vi bi chl tr{ch Toi Gaa Phap Vien
chi giu lgi tham quyﬁn phﬂﬂ quyat ve t{nh cach hﬁp hién v;
hop phap nhung quynt dinh hanh chdnh cia chinh quynn trung
vong, nghis 1z csac hdnh vi lap qui quan trong ma thoi,

ve khie canh thu tuc, theoo phap cho hien t%l, 751
Cac vhap vlen trnng moi trudhﬁ hdp au khnng duge tu ] thuy 17,
ma tung phuﬁng phai phat ﬁqng tD quyan bang phuﬁng cach ch{nh
tn hay khudc bian. ngyen téo nay thiut nghi nhiau khi gay
bat loi chang nhung chn nan pﬁap 13 qunc kla ma ainh hogt
chinh tri d51 lic trd nén xdo trun vi su chnm.tre cua cong
1y (107)

e e e S S R S O

(107) ﬂguyan ,duy Thanh va 5ng Phan Van Tém cho réng! sy lem
soat cua To1 Cao Phap ?1en vo tinh edeh trong hlgﬂ uuﬁ
Lnng Thnn" khnng huu hlau 14m v Toi Cao Phap vien chl
giai thich hicn phap khi duge yuu cau, chi phan xot cac
hanh vi lgp phap, lgp qui kh; ed su truy ta {xem van
a3 kiem soat s¢ ton trong hidn phap cua Tong Thong".
Nghidu ctu hanh chinh, so 4/70, tr.25.
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Tran phudng dlan phap ly thuan tuy ngaai su gidi
han vl ﬁleu kien khoi t3 {108} tam.trang "o phuu dao tung
o1 1nh" cus quan chung a8 1a nhung trd ngal dang ka ae lam
aang to nhung luat diem quan ydu cua n en phap ché aung nhu
lsm mat nhﬁng dlp may cho ¢d guah tai phan ché tai cac hanh
vi trai 1uat hau mang lai su an toan cho phap 13 cho cnhg
dan.

Trén phﬁdng dlan chlnh tri, phap ly khong un co s
gﬂy hcang mang, thac mﬁn, tai hgl cho su doan kot quﬂc gia.
Mat khac, phat dang td quy an khnng dung e cling 80 13 nhung
cﬂ hgi khien cac x80 tron chlnh trj co dlp bcc phat. Do da
da O tha vuot qua nhung trd ngal phap 1¥ va chinh tri via
ke, thibt nghl phan che hian hanh can dudge bo tuc mot nguyen
tie o vﬁi sy chap thugn cuz dz s2 tham pha.n Tei Cao ?"‘Lap Vién
co quyen duﬂng nhién thy 1% cac Vi klen klem hlen kiém phap.

Ngcai 8, theo giaa su Nguyen khic Nhan, nguﬁl ta
cc the nghl den mat Eiai phap kh&c 1a danh cho bat cu Toa an
nao cung ¢é tha tu § neu len gy bat hdp phap hay bat hdp hlcn
cua lugt la dem ra ﬁp dung. Va glal phap nay S6 thuoc quycn

cua 4o 18 chid khdng can phai sia a6i Hién phép hay lugt 7/68.

Sau hat, tuang can nhan dinh tham rﬁng su hion d1cn
cun mnt phap chd hoan han tuy can thlat nhung khnng cu nghla
14 tat ca. Phap cha tu nd 1la khung canh, la nguyan tac disu
hddng, 12 mau mdc khach quan ma thni, suthanh cnng co dgt dude
hay khong con tuy tﬂuﬁﬂ vao hoat dnng cun con ngddi.

Trﬂng uhiEu hudng dﬁ, thigt nghl vgn dE kidm hidhn
vg klam phap chi to re hiu hieu v a thue su s y nghfa khi
hal an mot 80 dieu kian nhu

(108) Theo gifo su Nguyen Khie Nhan, ngyan t&c mien chung
minH ldi {ch cho phap nhan ccug phap de khoi &0 bao
hién la mct bian phap co tho dap lai chi trfch nﬁ?.
Tuy nhien trcng thyc té (qua 59 an 16 kiem hidn va kion
phap cua TOi Cao Phap Vl?ﬁ) nhing vu kien do phap nhan
cong phap kh&1 té rat {t xai ra.
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- 8U hlﬁﬂ hitu cua mnt quycn tu phap dgc lap, ¢d, kha
nEnNg , co uy tin, nhﬂng can luu ¥ Pﬁng diou kian nay trong
thgc t6 rat {t quoc gil d%t duﬁc{ nhat la trong lunh vUs eong
phap, vl 4 ap lue cua cac cong quycn cunﬁ nhu su hon dnng gita
phap 13 va ﬂhgnh tri trﬂn# nhﬁng van de lien ha dan hlen phap.
Do dc, sd tu sia hay GEl tblcn phsp ché chi ¢d the anh hudng
phan nao trung vlnc xay dung mct sy doc lap uhn quyun tu phap,
cé ls boi canh va disn trinh lich su, kinh té& va xa h01 cuﬂ
Qube gia cung nhu tinh than, truyen thong risng biet cua moi
dan tDu ddng vei tro quyet dinb.

- su hlen huu cua mﬁt quyan hanh phap bidt tuAn
trong luat phap. tu ban chat, cd quan tai phan end ¢co tinh
cach tleu cue, thu dong kiem.soat va che tai. Do ad sy hiiu
hl?u nua dg tan quyan tuy thuoc tinh than thudng ton laat
phayp cua hanh phap. Phnn quyﬁt cua ¢d guan tal phan chl thuc
sy hiu hleu nau duge hanh phap tuan _trong, nhat 1 ddng ldl
dung van a5 "th{nh nghl" de quan nlam mot cnﬂh sai 18m su thi
hanh phén quyét hoan toan tuy thuge ¥ ¢hf{ cta hinh phap {109

- sy giup suc cua cong dan: to chie mot to tunz ma
cong dan khﬁng am tu ghg eung nhu khﬂn- dam hanh xu, cg the
GDl nhﬂ la mot that bai 1dn, NS chung to tth than thcu thue
t6 cua Hha 1 am luat the bier gua phap chd hay tinh than my
dan cua cac qQd quan cung quyen.

Het nhan dinh che thay, trong cqc vy klon kism hidn
kiam phap cac nguyen ddn khoi t0 trudc T3 Cao Phap ?10n da so
aou thuoc giai tang thugng luu th' anh thi. Honm nua, 8d vy klen

R e e i o e

(109) Phan quyat cua Tol Cao Phap ?1gn ngay 5 5-19?0 tuyén bo
bat hﬁp hign quyat dinh truy to ddn bidu Tran Hgoe Chau
nhung hanh phap van giem gil dudng SUe
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dudo TQl Gao Phap Fian thy 1y tudng adi 1t ui (110) cho thﬂy
rﬁng cong ly chl la ndn trang afc ads tian cua mnt thl&u sl
thugng 1luu thanh thi.

Nhu vgy sg yau kem cua quan uhung v y thuc phap ly
vl thidu mnt Bach lude glac hudn cua chfnh quyan 18 mft didu
khcnn the Ghﬁl cal dudc. CDng dan chua F thuu dudc nghfn vy
va quyon han cua minh da tham du vaﬂ sy chd tai nhﬁng hanh
vi phap 13 trﬂi lunt cla cong quyan bang cho do kiom soat tai
phan ho'p hidn t{oh va hdp phap tinh.

Tuy nhisn mut sy y thic phap ly qua that chus di.
Dam xu dung nhung phuﬂng tlan phap hy de cai sua cac hanh vi
cua cﬂng quyen moi la van dﬂ then chnt. Ghi khi nao hgl a
ba diﬁu kian tran thoi van do kiom hién va kiﬁm phap trnng
shap ohd hicn henh mdi that sy dcng duge vai tro ¢¢ ¥ nghie./-

SAIGON, ngay 22 thang 6 nim 1973
CUNG TRQNG BAO

(110) ™2 ngay thnnh lap (thang 10 nim 1968) don thang 6 ném
1973, T81 Cao Fhap Vign chl mdi thu 1y 59 vu xio 1ci5m
hidn va kiem phdp [thea cong bao Vigt-ﬂam Cong Hoa).
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