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CHLTON S T

DAN NHAP

[y Vi Qubc-GIA I

Hau het cac thaw qumen c¢ tinh-cieh chinn-
tri cua Toi=Cao Phgp—Vlan Vlet-ﬂam Uﬂng-Hoa deu dude
quy-dinh trong dieu 81 Hlan-Phap 147 nhu ssu

Lo Toi Gao Phap-Uien co tham-quyan gial-
thlch Hlen-Phap, phan-quyet ve tinh-cach hdp-
hién hay bat hdp hien cua céc dac—luat, sc- 1uat
t{nh-cach hop hien va hop phep cue cac sfc-1énh,
Nghi=-Ginh va quyet—dinh hanh-chanh.

£- Tcl-Can Phap-ViEﬁ co tham—quyen phan-
quyst ve v‘eﬂ glalﬂtan mot chinh- dang 00 chn
truong va hanh- -dong chong lai ehinh- the Cong-
h(}a ™

3- Trong nhUng truwng—hdp nay, Toi-Cao Phap
Vlan 86 hop khnang-dai toan vlen, oac dal dien
Lap-phap haﬁc Hanh-phep co the tham dy gé trinh
bay quan—ﬁlem.

- Nhung quyet-dlnh cua T01-Cao Phap-vlen
tuyen bo mmt dao-luat bat hdp hlen hnﬁc glal-tan
mot chfnh dang phal hﬂi dn da s0 ba phan tu tong
56 Tham phan Toi-Cao Phap—vlen.

Luat Hien- -Phap doi chleu.chn ta thay ring
tham quyen nay thﬂdng¢1ﬁdc gigo pho cho mﬂt trong hai
logi cd qusn hofc bﬁng mnt cd—quan chinh tri hodic
bing mnt cd-quan tai-phan. Hien-Phap nudc ta A3 chan
cd—quan tal—phan khi quldﬂinh cho Tnl-Caa Phap-Vien,
mot tog an cg0 nhat qumc-gla, tham quy&n baﬁ-hien nai

trsn.
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Bao hién bing mot ¢d -quan chlnh-trl thong
thuUng 1a traa nhiem-vu bao-hlan cho mo hoi—nghl dai
dlen toan-dan.vdl muc-dldh kiem soat va lam thang
bing ba cong quyen Lap-phap, Hanh-phap va Tu-Phap
trong Qucc-gla.

Hhung cd -quen chlnh-trl nay thumng glal-
th{ch Hlen—phap vy klem-soat hisn tlnh cpc vEN- klén
lapﬁphap va lap qui theo mnf quan-diem chlnh-trl,
trang khi v1ec glal-thlch va kiem hien nay adi hoi o
mot quan_ dlam hoan toan phap-ly do cac luat-gia chuy en

nghlep dam-trach,

Doi khi van de glal-thfch va klem-hian duvde
thyc-hien bing cach trung cou dan ¥ nhu Hlen-Phap ae
ngu Cnng-hoa Phap quoc aa quy-dlnh.vl ngddl ta quan-
niam y-chi quuc-dan co ein ban hisn tinh vy phu- hop

vdl thUG tal chinh- tPl.

Bao hien bang mot cd=-quan tﬁliphan ¢S the
dudu thuc-hlan béng mot trnng kihii phuwng ~cach hode
chlnh to hoﬁc khUdc—blen. Theo phﬂbng cach chlnh to,
the-nhan hay ph p nhan nao khi ::Hx thay mmt vﬁn—klen
lanﬁphap hay lap quy co tlnh-cach vi hien hay bat hop
phap thl ho co quyen kkhdi ~to vﬂn-kien ua trﬁdc mot toa
an hian dinh. Theu phUHng ~¢ach mhudc blan, mot vu tranh
tung dang-dudc xu trudc bat a1t uDa-aﬂ nao, ﬂac tung
phUdng deu cn quyen neu khddc blen bat hdp hien hay
bqt hdp phap cus vin- klen 1ap phap hay 1ap-quy ma toa
an do dlnh ap-dung dol v ho. Nau khude- bien dudc
chap-nhan thl toa n fhu-ly ﬂhai dinh hoqn vlec tuyen
xu vu kien chanh cho td% ki ¢o phan quget ve gla tri
cua vﬁn¥klen bi chi-trich.

ﬁ Viat-ﬂam nhy disu 81 Hian—phap da quy - drnh
chi co Tbl-can Phap-Vian moi co quyan phan-quyet va
| tlnn-cach hdp-hien hay bat hdp]hien, hdp-phap hay bat
hdp phap cua vién=- klen bi Gh{-tPlCh trong es hai phuong
cach noi tren.



http://sachviet.edu.vn
il 3 L

Van de dﬁt ra la tSl Sa0 cac nha Lap-hlen
ném 1966 da danh thamrquyen noy cho T6i-Caa Phap-vien 7
DS tra ldl cau hoi do chung ta can sd lude lich- trinh
tien-trien nen Tu~phap Vlet-Namj

I/« LUYCc sU N TU-pHAP VIZT-NANM.

Sau khl nude ta thoat Rhol sy qo- hﬂ cua nguai
Phap va thau hoi dnc-lap, Qucc-frudng Bac-ﬂal ds ban
hanh Dy S0 L ngay 18-10-19149 de to-chiic mot he—thung
tai- phan.qunc-gla cung hoat-dung SOng song vdl he thong
tal-phan.hon-hdp Vlet Phap. Dao duy nay da thlet-lap
dlnh che Tbl-cac Phap—Vlen gom 3 ban Hanh Chanh, Pha
in va Tham- tra ke - tcan. Nhung dlnh—che nag da bi glal
tan sau kxhi ban Tham-tra ke-toan bi bai bo boi Du 36
5 ngay 29 - 3-19514_ dcmg thdl bfm Pha an va ban Hanh-chanh
uua Vien ciing bl thay thée boi tda Pha-—an do Du ED 27
ngay 2-9—195u va Tham.chlnh-vlen do Du 560 38 ngay 9-11-
195k .

Tuy he thﬂng Tw-phap da dude thiat-lap tu nﬁm
lghg nhung mal dan.nﬁm.IQSh sau khi ngdd1 Phap trao tra
toan ven chu-quy&n quoc—g1a cho Vlet-Nsm, nan Tu-phap
nude ta mdﬁ hoan tnan do ngﬂdl Vi%t—ﬂam diou-khian va
mdi dude o =chic thong-nhat t tren xuong dudi.

Hlan—phap de nhat Cong—hoa ban hanh ngay 26~
10-1956 du lleu b6 ~chite mot vian Bao Hien va v1en nay
da duge th.anh 1ap do luat 34 ?/60 ngay 23~ 12-1%0 vai
nhlam vy phan quyet ve t{nh-cach hdp hlan cus Cac dao
luat aau—luat vn qui-tHc hanh-chanh dong thoi tham-gis
¥ klen ve cac deo nghi tu chinh ﬂian-phap do Quoc-hoi
chuyan den. -

Vien Bao-hien khong phai 1atmot cd=quan lanh-
dao quyen tal-phan doc-lag, v ngay chlnh trcng vai tro
kiemﬁhlen v1en nay cung to ra khong hﬂuphieu. Quyen tu-
phap van nhy hoan toan 1e-thuuc vac quyen Hanh-phap.
Bc'Tu-phap, mct nﬁ-phan cus quyan Hanhnphap, co quyan
quan-tri tat ca cac tham-phan cong-tc cing nhu xu an.Cho nén
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tham- phun khong dude duc—lsp de quvetﬂdlnh theo luat-
phap va Luong- tan. He-thﬂng Tu—phap 1%1 khong dﬂdc
thung—nhat ben canh cac toa-an Tu-phap ch{nh thUc con
co mot so tda an Tu-phap dac—thum _theo mot thu—tuc £0-
tung V3 ap-dung 1uat-1e rleng. B16ﬂ~hlnh nhat va cung
quan-trong. nhat 1a cac tda-8n quen—su tca an quan-su
tal mat~tran va tos an déc-blet. Cac toa-an nay trnng
mct thdl-glan dai 4a de doa Lram trong tu-do cﬂng cong
cua nguwdi dan. Hgoal cac laal toa an Tu-pnap do con ¢o
mqt quy-giai toa- -an Hanhw-chanh gom cac tOa-an ¢d tinh
cach hénh-chénh, tda an Hanh-chanh chinh-thie va cao-
nhat 1z Tham Ghénhéﬁi%n.

Vai k1nh-nghlem do, va vi au amﬁanh.bdi che-
do doc tai cua ¢o Tong-Thong Nguuﬁlnthlam, nen cze nha
lap-hlen nam 1966 da ﬂac-biet chuutrong den quyen Tr-
phap Va danh ca mot chddng trong Flen-pnap tu dieu 76
den dieu 86 de 1nh4i¢nh quyen iu-phqp ﬂoc 150, dude
quan-tri boi T01 Cao Phap-Vlen hau ¢o tha bao-va nhdng
quyen-ldi cén-ban cua ngddl dan.

Khuynh-hUth thiat- lap dinh- ¢hé Toi-Cao Phap-
Vlen trong cd-che chinh- tri quoc-gla ngay nay dudc
nhieu nudc du nhap mo phong theo dinh- che Toi-Gau Phap-
Vlan cua Hoamky qua ban Hlan-phap 178? buy co ve pho-
thong nhung khong phal hau.het moil quoc gla dsn to chuc
nhu vay. Mut qunc gis ma truyenuthong rhap 1uat da anhe
hudng rat nhieu.den'phap—lugt nﬂdc ta la Phap quoc dg
khong co dlnh—che nay trong Hlen-phap de ngu Cong-hca
hien tai. Dieu A6 chung to rang b01 canh.chlnh tri 1ap
hi en da 1g nguycn-dong -1ve thue day cac nha Lap-hien
1966 ap-dung cung ran nguyen-tac phan quyen cus Montes—
quleu vio ban Hlen—phap 1967, mic dau nguyen tac nay
hign ngy dang bi xet lai trude trao 1 tu-tudng chinh
tri hlen dai trung do sy wu the cua quyen Hanh-phap
duwc dac blet co xuy.
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11/- SUAN-DIfM oUp 0AC WHA LBp-HIEN 1966 VE QUYEN
“QU-PHAP.

¥ nhung khuyet—dlem cua nen Tﬂ-phap duwdi thdl
de nhat Congﬁhoa nen co Tong-Thong Ngo -Dinh- Dlem da tien
dmnznot dhe~do duc-tsl trong da quyen TuhPhap bi quyen
Hgnh-Phap 1an at* Boi vay ch nha Lap Hlen quan—niem
quyen lu-phap Dhal la mo t cong quyan dac—lap, thong-nhat
va tu=-tri hau co the bpo-ve cac quyen tu-do cong cong
cla ngudl dan va bao- ve Hien- Pﬂap.

1/ Quyén tu-phdp doc-lap.

Quyen Tufphap phal dude quan—nlem.ngang hang
voi quyen Lapephap va quyen Panhnphap. Cd-quean Hﬁnh-phap
khong dude chen ep hay gay anh- huﬁhg Va0 ¢ d~quan Tu—phap.
Tham phan xu—gn co duidc dnc lap thuc-sd thi Luat-phap
mdi dudge - ton—trong. Su doc-lap nay Khmng nhuhg chl tren
tUGng quan %lﬁa ba cang-Quyen ch {nh-tri cua Quﬂc-gia ma
con phal the-hlen ngay Ltrong mD1 budng~-quan nol-bo cua
¢d-gquan Tu—phap- Thuc-vay, mic dau L01-cao Phap-v1en co
quysn quanutﬂl nganh Tu_phap va cac tham-phan xu-an,
nhﬂhg viuu tu“;:m- _hyvn,uha;& LL::;g va che tal cac vi
thar - phan xu an phal do de-ngnl cun Hol-dong lhﬂmiphan
Hoi—dong Pham—phan gog.cqc thaw phan xu'an do cac tham
phan xU-sn bau Len.mhsm-phan Kd an chi ¢d the bi glal-
nhiem.trang trUdng-hdp bi ket gnn vi pham ky—luat hay bat

1uc ve tlnh—than hodc vst chat.

2/ Nén Tu-phdp tu-tri vs thong-nhat.

mGl—C1D Phqp-“1en phai co mnt ngan—sach tu-
tri va phal co quyen lap-quy a6 quan-trl nganh Tu-phap.
Su doc—lap chl duuc the hlan khi nganh Tu-phap o mnt
nganrsach rleng, neu khong Tﬁﬁphap 36 bi le thuoc Hanhr
phap theo dung phUdng—cham : "K& nim giu hau bgn chlnh
1a ngﬂdi co uuyen quyet dlnh" Hgnal ra nen Tu-phap phai
- dude ta=chite thanh'mct he thung thonganhat bao gnm cae
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tca an Tﬂuphap va Hanh-chanh cung nhu cac toa-an dan-su
Vg quan—au. Co nhu the 1uat-phap quon—mia mdi dugc thl—
hanh cong bing gilta tat ca moi cang dan dong thot vlec
xay-dung nhung quy-téc an—le duy-nhat.mdi dugce thuan
tian va de deng .

3/ Quygn Tu—phép_phéi thgﬁhi%n dan-chu.

Cac tda an phal dudc ta-chﬂc chu dao ngay tgl
cap sd—tham cung nhu hoa—glai. Thamfphan ngoa1 nhiem-vu
]{u‘--an con phal eo hon-phan phﬂ-—blen I'Dng-rai luat-phap
quoc-nla dan moi ngUUl dan. Trong thu tuc tu-tung phai
trlet da tnn—trong quyen blen ho cung nhu van ds tu-phap
bao= trd... Budc nh vqy dan- chung ge tin- tUGng vao cong-
'13 va tlnh-than trnngdphap ngay cang dude cung cn, uy-~
tln cun quyan Tv-phap ngay mot len cao. Day chinh 1a
mot phuwing-cach bao-hién huu-hlau nhat.

V33 guan- —diem nay, cac nha Lap—hlen 1966 dag
giao nhiem—vu lanhadao nganh Tw-phap cho Tol-cao Phap—
Vien. Va Luat 6 00?/68 ngag 03-9-1968' @3 an-dinh T
chuc va dieu hanh dinh-che nay.

III/- PHUONG PHAP SUU-TAM TAI-LIFU VA NOI-DUNG
LUAN-VAH.

Trong phgm-vi_ ds tai vaI~TRO CHINH-TRI 701 -
C 40 PHAP-VIEN n§Udi vlet chl tPlﬂh-b&F nhﬁng van -de
11en-quan den tham auyen cus TDl*GDO Phap -Vién ve giai
th{ch Hien-phapi kiem hlsn, kiam phap, gial tan chfnh-
dang, to chidc bau cu Tong Thong va chiddinh mnt phan ba
|(1/3) cac Gidm-Sat Vien thuoc GlamPSatévlan dddl khao -
hUdng chinh- tri hoc nht mot van-da thdl-su' de tw do rut
ra nhing nhan xét ve sU‘dong gop cug Toi- Cao Phap-Vlen
trong sinh-hnat c.hfnh-trl quoc gia. vz m.101 cung
_chudng ~kot- luan nguoi vlet g xht den rm¥e dn th nhap
cug dinh-che Tu-phap nay v50 moi-trudng ch{nh-tri nude
nhg.
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Ve phudng—phap SUu—tam tal—lieu, ngoal mct
50 glang vin trong suot hoc-trlnh ban Dnc su tal Hoc—
Vien va ban Cu—nhan tal Eal-hoc Luat ~khoe, Salgon,
ngudl vist con tham-khao mot 36 tal lleu thu-vlan va
tap -chi cung nhu nhat-bao, dong thoi phnng van mat 80
cac v1 glao su Fcc Vlen va Luat-Khoa Dai-~Hoe Salgog,
chuyen-vien tal TGL—CaD Phap—Vlen, cuu Dan~bisu Quoc-
H01 Lap-Hlen. Nhung cac dap—vlen Kho long lia chon
mot cach khach—quan, ngUdi vlet ch{ tiep xuc dude nhung
ngudi quen blet vi the nhung ¥ Eisu da thAu 1udm mnt

phan nao c¢o tinh each chi gquan.

Ve céch bo cuc, Luﬂn van nay chia lam hai
phan gom.sau chucng va duge trinh bay uhu sau ¢

Chudng 1

'y

Dan uhap.

kLY r) -~ - A . . % d'_
Phan thu nhat Tham quyen chinh-tri cue Toi-

Cao Phép-Vién,

= o LY ]

Chuomg I1

Tham quyen ngoal tai phan cé
tinh cach eninh-tri,

Chuong 111 Thﬁm quyEn tai phén ch{hh-tri.

Phan tht hai Toi-cao Pﬂap vlen trong sinh-
hoat chlnh-trl Quoc ~ ~gia.

Chudng IV Khuynh-hudng chlnh—tri cha Toi

Czao Phap Vlen.

-y " ac gu - - Y on r?E wvd By LA

Chuong V : Muac do doc 1ap chinh- tri cua

To1-Cao Phap-Vien.

Chuong VI : Két-luan.

X
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ngn—Phép ngﬁy 1-11-1967 d= an—dung nguyen—
téc phan—quyen khi quy-ﬂlnh ba cd=-quan uap-Phap, Hanh—
Phap va Tu-Phup pha! duge phan nhlam va phan-quyen r0
ret. Sy hu?t-dong cua ba cd-quan cong-Quyen phal dudc
pth hgp va diecu ~hos de thilc - hlPH trat tu xa-hol va
thinh-vuﬁng chung tpén cAn-ban tu~do, dan-chil va cong~
bing xa-nql.(l)

Muc~dlch cuq quyan ;u-Phqp 1a de bao-ve
1uat—phap dugic thi-hann qghlem—chlnq trong nhlamrvu
bao-ae tu-do, 51nh-mang, tal-san va danh-ad cta Mol
cong-dan. D the-hien dude aisu ﬁn TDl-Cao Phap-Vlen,
cd—Quan ﬁung-dqu nganh Tu—Phap, ¢ mot 50 tham—Quyen

ien-dlnh ve tai phan va ngoal tai-phan,

Tham—quyan tai- phan duac Chla thanh tham-
quyen tai-phan thuan-tuy va tham-quyen tal-phan chlnh
trl. ThﬂmﬁunEH tal- phﬁn thuan-tuy duge gol 1a tham
quyen phe an do Ban Pha-an dam-nhlcm. Ban n%y gom co
ba phcng la phong Ho-vu, phnng hlnh-vu va, phong Hanh-
chanh. Tham—Quyen talnpnan chinh- tri thch Dai#hni
dﬂng TOl—CaG Phﬂp-Vlan va do Ban Bao—ﬁlsn dam'nhi?m
as thuyet triah trudc Bal-Hol-Dong nay ve viec glal-
thich dlen-Phap, kiem hien va kiem~phap cac van-klsn
lap phap va 1ap quy cunp nhua v1ac glal-tan mot chlnh
dang ¢c6 hanh dcng chong Sic-: 1.8 chinh the Cong-Hoa.

(1), pisu 3 Hizn-Phép viét—ﬂam C@ng-Haa 1967,
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Thgm—quyan ngnai tél-nhén 15 mot thgm-quygn
thuoc lanh—vua hanhrchanh nhung mang nhlgu mau s¥c
chlnh-tri va §Dm.caﬂ nhlem VU 1len-quan den viec to-
chuc bau cu Tong-Thﬂng_chl-dinh.Giam—Sat-Vien va bao
ve cac quyen tu do cBn-ban cua ngddl dan.

Sy phan chia hal loal thamrquyen cod va
khong co tlnhrcach chlnh tri nhu tren chl dua tren
mot quan-diem tUdng-dni cua ngudl vlet de thuan tlen
v1ec trlnh bay nql-dung de tal, cht that ra cd the noi
moi tham quyen cug Tul-Cao Phap—V1en deu co tlnh-cach
ch{nh-tri v su khec blet chi U'muc do anh—hudng chinh
tri nhleu hay 1t hodc truc tlep hay gﬁan-tipp ma thdi.

Chinh vi the, thgm-Quygn tai-phan_ thuan-tiy
khong phai 1a doi tuwng cua ba1 khao luan nay, nhung
nhung anh—huﬂng chlnh-tri cua quyen do se dudc ngUdl
viet trinh bay nhu la not ha-luan cua viec quan -tri
ngauh Tu-phap doc-lap.

De van-de dudc sang to hon, ngﬂdi viet se
1an ludt trinh bay trong phan nay hai tham—quyen sau

cua TDL—GQD Phap-V1ﬂﬁ s

- Th&m-QuyEn ngoail tai-phan ¢o tinh cach chinh
tri, va

- tham-quysn tai-phép ehinh-tri.

X
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TLAM QUYEN NGOA TAT PHAN O TINH CACH CHINH TRI

Tgiaﬂao Phép-vian co ba loal thgm-uug;n
ngoal tal-phan co tfnh—cpch chlnh—tri la quan trl
nganh Tu—Phap, to-chie cac cuoc bau-cu Tong-Tthg va
chi- dinh Glam-Sat-Vlan. Trong nhlum-vu quan-tri nganh
gigh s Phap, TOL—GED Phap-Vien haac trUc ticp hoac glﬂﬂ“
tlep bao- vc nhan quyen va ¢ac quy on tua do cﬁn—ban cun
noi cong-dan.

» r ™ v b
Trﬂng chgﬁng nay, chung tol e lan lucgt
trinh Ay ba van do tron. -

MyC I.- BAO-VE NHAN-QUYEN VA ¢ONG-DAN
QUYEN.

I/~ QUAN-TRT NGANH TU-PHAP DOC-LEP.,

th—hanh chn-Phap ngay 1l - 17bi, Luat g0
DO?/&B ve tn—chdc va dlou-hanh T6i=Cao Phap-vlen duge
an ~hanh qgay 3 9-1968. Toi-Cas Phanuvien thue = 130h
trach—nhlem quan -tri ngabh Tuwphﬁp b ngay 31—10—1968
khl Tose Pha an dinhe-chi hoat - dmng de su gqui-dinh tai
dicu 87 Luat nay.

Vi nhlem—vu quan tri nganh TU-phap, T51 -
Gao Phap Vian BD ngan Each tu- tri va co Quyen lap-quy
de diau dong Tham-phan xu an cung nhan-vién hanh- chanh
va, tu-phap o mﬂi cap bac.
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8¢ cﬁ disu nay duge nhan manh m cho to‘i khi
Luat 8O 007/68 dude ban—hanh Tham-Phan xu an van do
Bo Tu—Phap, mmt cd-phan cua quyen Hanh«Phiop, quan-trl.
Fuc dau Hlen-Phap &e nhat Gonngoa da quy-dinh tai cac
ileu 70 va 71 nguyen-tﬁc b1nh-dan cua mol cong-dan
tfudc phap—luat va nguyen-tac doc lqp cua Tham—phan Xt
an, Tham-Phan x? an chi quyet-dlnh theo 1uong-tam voi
ay t0n~trang luat-phap va quyen 1ogi Quoc -gia. Hhung
Tham~Phan xd an van chiu sy quanutrl ena BG Tu-Phap,
nen Sy dnc 1ap cua Tham-phan khong dudc tonntrong
Quyen Hanh-Phap khong nhUHg lan at Quyen Td-Phap taﬁ
Trung-Ubng va tati cac tap ~tha dia~phudng md con chi
huy eac Tham-Phan xd 4n ngay trong cac vu Sranh tung.

Qui-ché Tham-phan dudn an - d*nh tﬂﬂnp Du 50
2y ngay 29~ 3—195h Theo do, ThpmuPhan Fu an xet ru
hhan-danh Quoc-Gia Vlet ~Nam va khong the bl thuyen~
chuyen hay bai chnte vi quan diem cua minh tuyea-phan
Jrong ban an. Thuwng HDL-Bong TbammPhaﬁ duﬂc tﬂlLt-
1Hp do Lust 8 6/61 ngay 15-3-1961 cung ¢ nhlau fhuyat
dicm nén khﬂng bao ve dudc su doc lﬂp cua Tham—Phdn.
Mot mét, disu 18 doan 2 cua Luau Pay qdi-dinh “aﬁg
quyet dinh thuyen~ohuyen Thamrphﬁﬂ L Bm-Trudng Tt
Phap phal co su dong-;{r coa Thu::mg HGI-BGH& 'I'ham—?hun
nghfa 18 neu khong co sy dong y d0 thl quyet dinh Lren
$€ Vo hleu4 Mét khac, doan 2 cusm dicu nay lal md ra
mot ngogi 1@ ma khi ap—dung ngudl ta xem no chinh la
nguyen-téc, 1hoo doan nay thi trong trudng-hdp Khan-
cap va v1 nhu-csu cnng—vu Bo-Trudng Tuu?hﬂp tam thoi
co the bo-nhlem hay thuyecn- chuyen cac ihamyPhan voi
dleu—klen phal dudb sy chuan v ve sau cua Thuong H01~
Eong Tham-Phan. BD—TPUUng Tw-Phap da 1dlmdung doan nay
de dat ThudngﬁHni Dnng Tham—Phan trudc mot viec 3% roi.
Ngoal ra, BG—Trudng Tu-Phep con co qugen lap danh-sach
thﬁng thuang hﬁng ném cho Tham—Phan xu-an. Chi qua dﬂ
2 cla disu 18 chung ta thay rﬁng Tham-Phan Phung theé
nao dudn doc 1ap noeu khang muon ndi 1A hodn toan chiu
19 thunc vao Bo Tu~Phap.
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Ngay nay, uganh Tu Phap tren nguyen-tﬁc da
thue-su doc-lap nhung hay con qua adm de do 1udng e
du doc-lap 3o tal cac Tca—an dlﬂ-phddng va cac Toa-an
déc—biet Trien-vong thong nhat mﬂt he—thong Tai-Phan
trong mct tudng lai gan cho pth chung ta tln tuﬁng
su doc 1&p cua nganh Ty-Phap nol chung va cua Tham-
Phan xu-an ndi rlenp Co nhu the, nganh TuuPhap mai
chu tohn duﬁc nhiemrvu Hlen diah cua mlnh va danh tan
mie cam cua ngﬁdl dan Ve sy chan ngan nen Tu- Phap. vi
t Pt tia, khi HOL dén Luat-phap va Toa-an thl ngudl
dan nghl ngay dén viée bit bd, tu day, chiém nha, mat
dat...

Nganh Tu—phap dudc quan ~tri bai TOi-CaD
Phap-Vlen khﬂng nhung chi doc lap voi Hanh-Phap ma
ngay trong nol bD cla nganh nay cung con co sy phan-
quyen ae bac-dam su doc—lap cua ;hamnPhan X811 That
vay, thl hanh Hlen-Ph P Luat SD 016/60 ar- -dinh £5-
chic va dieu—hanh Fﬂl-dong Tham—Phﬂn aa duge ban
hanh'ngay 20 10-1969 Theo do, ﬂ01 dong THam-Pban cc
nhlempvu de- HPhl bo- nhlam, thang thudng, uhuyen chuyen
va che-tai e ky-luat cac Tham—Phan XUhhn dong thdl
cn—van Tai-Cao Phap- Vien v6 cac vAn-ds 1ilén- -guan den
hganh Tu-FPhip.

Hgoai s ThamﬁPhan z12 2n chi & the bi glal
nhiem.trong truﬁng-ndp bi ket-—«an1 vl-pham kyuluat hay
bat- Luc ve tinh-than hode the-chat {1

Rieng Tham phan TDl -cao Phap -vien con duge
hudng cac dac-quyen do chn -Phap va uuat-phap Quy-dinh
hﬁm bao-dam ay dﬂc-lap cla mlnh nhu trong trudng—hdp

qua taug pham—phap thi Bal HOL-Dong Toi-Cao Phap-Vien
co the quyet ~dinh dlnh-chl truy -t5 hay bét glam va v1ac
gl&l nhlem vi 13 do bat luc cung chi do Dal Hoi-Bnng
Toi=-Cao Phap-?ien quyet—dlnh.

(1). Pisu 79 Hién-Phdp Viét-Nam Cdng-Hoa 1967.
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So &t nguyen-tac doc 180 cua Tham-Phan X1 &n
augc ds cao nhu tha vi khi ThamuPhan XU & 6 doc-lap
thi cong-ly moi vo-tu va cac quyen tu=-do cong—cong moi
dude bao~dar,

11/- NEOUNG QUYEN TV Do cONg-cdNg.

ngal zac ngu“*nmtuc tu=do dan-cl va cong-
bﬁng xa-hﬂl dude quy—dlnn trong uhdﬁng hai Hlen-Phap
196?, ma su thﬁc-hlen tuy-thuoc nhisu vao tham-quyen
cua Tong-Thang va Luwng-V1an QRSC—H?l, con mnt 80 nguyen
tdc llen-quan déen quyen tuy-~do can-ban cga cong dan hoéc
truc tlep hoac glan—tlep thuoc Eham-quyen cua Tnl-uao
PhaE-Vlen va hc-thong tal-ph&n Quoc-gla. Pai de cac

quyen nay ¢o thé chia lam ba loai.

1/ Quyen tu-do nhan-than.

Quyen tu-do nhan- than dudc Hlen—Phap quy-dinh
tal cac dleu T o 14, 17 va gom cae quyen 1len-he dén
nhan the, doi tu va gla—dlnh.nhu quyon an=toan ca—nhan
va bien ho, quyen dude ton- trung ddl-tu, nha cua va
thu t{n, quyan v do cu tru, di a1, xuat ngoail va hﬂl
huong, quyen tiz do 1np gin-dinh.

Bﬁc—blat tai dieu T Hien-Phap, cac nha Lap-
Hlen da du nhap thu-tuc Habeas-Corpus cua Anh My khi
qQuy-dinh :

1/ Quoc-gla ton -trong va bzo-vé guyen an-toan ca
ohan va quyen blen Hﬂ.

2/ Khong al ¢6 the bi bdt bd glam gil neu khong
co menh lenh hop phap cua cnhqaan cO tham-
quyan luat dinh ngogi-~ ~tru truwng-hdp qua tang
phgm—phap.
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3/ Bi can va than nhan phai duge thong baoc t01
trang trnng thai han 1uat ﬂlnh. Moi su cau
Luu phai d&t dudi quyen kiém-50at cua cd=-quan
Tu—Phap.

44/ Khong ai co the bi tra tan do doa hay cuong
bach thu tmi, Syt nhan tGl vi tro tan, de doa
hay C”dﬂg barh kho“g dudc col 15 hing chung
buge £oi.

5/ Bi can phﬁi duge xEt xU cong khai va mau
chong,

6/ Bi can ¢d quyen dudc uuat syl b1en—hn du kien
<
trong mo i gial ~doan tham-van ke ca trong cunc

ﬁieu—tra so van.

7/ Bi can ve cac tDl tieu hinh, chua co tien an
que ba thang ve cde tDl pham co y, CO the cduidc
tai ngnal hau-tra néu c¢d nghc nghlep va dla—
ch{ chﬁc chin. Nu bi can ve cAac tai tiéu-hlnh
co nghe nghlep va dla—chl chﬁc ch&n, ¢ the
duge v, . ngoai hau- Ve alu ¢d thai trénm 3
thang.

8/ Bi can dUdc suy doan la vo to1 cho den ¥hi ban
an Xac nhan tﬂl trang Lro thanh nhat d inh.

Sy nghi van cé ldi cho bi cen,
9/ Bi can bi bﬁt gl _oan e, sau khi dude tuyen
Ho Vo *oi, co ”uWﬂﬁ adi quoc-gla boi thudng

thiet-ha1 trong nhing Aiou kien luat dinh.,

10/ Khong ai ¢d the bi cAu thic than thd vl thidu
ng.

Mut cach tong—quat ta thay cac quyen tu-do
nhan than dudc Hién- -Phap ban-ve mﬂt cach ro ret. Bay la
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mot diem tlen bo vugt bye 8o vdl Hlen-Phap 1956 Tuy
nhien co mot val thu—tuc ma cac nha'Lap-H1en di qua xa
ve vlec benh vﬂb quyen 1gi ¢ca nhan brdde quyen lgi
chunp cua xa-hol. Chﬁng han nhu nguyen~téc Quoc-gla
phai den bOl thlet hal khi bl can duge tuyen-bo vo tni
qua 1a rat nguy hlem.
NG nguy hle ¥ cho co the lam cho m@t 50

ngudl bi ket An oan. Chﬁng han sau khi bi can bi

b&t va glam glu, ra Ton X6t xﬁ, g cha eac nhan-

vicn chlnh-phu khoi bi t01 bét glu oan va nha

nude khnl boi thudng, Toa ¢d the sé de bi thuc

duc va thlan ve ¥ dinh tuyen phat bi can, dau

chi 1a phat tuong trung cho co an. (1)

2/ Quydu tu-do tu-tudng.

Quyen ty-do tu-tudng duge Hlen-Phap qug-dinh
tai céde disa Qs 10 11, 12, 13, 23 va gom co quyen tu-
do t{n-ngudng, tu~do glao-duc, tu-do ngﬂn-luan va bao-
chi, tu do hoi ~hop va lap th va quyen tham-zia cong
VUi,

3/ Quyen kinh-to xa=hol.

Quyen nay dude Hlen-Hhap Quy-dlnh tal cac
disu i5, 16, 18, 19, 20 21 22 va gom Co ty-do Lao-
Bong, tu—do nghiep ~doan va quyen dinh-cong, qugen tu-
hitu, quyen tu=-do kinh doanh va canh tranh, guyon o
dal—biau tham gle quan-trl xi- nghiep.

Qua kinh- nghlem.dau F g ve sy lam-quyen
dUU1 che—du dnc-tai cla ed J:r-Thnng Ngo-ﬂlnh-Dlem,
nan cac nha Lap-Hien 1566 da d&t ra nhung nguyen-tﬁc ro

rang ds bao-va quyan tu-do cén-ban cua moi cong-dau.

(1), Truﬁng-tign-ﬂgt. Hién-Phap Chu-Thich, Saigon
1967, tr. 100,
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Nhwngz lam the nao de bac-vg cac guyen tu=de do ¥

III/- PHUONG CACH BAO-DAM QUYEN TU-DO GONG CONG.

Poa~-an ph&i xiem-s0at cac co-quan an-ninh
khﬂng dudc bat bd glam giu trnl—phep, khong dhige
tra tan va cudhg bach bl can tha- tol. Khl tam giu
mat dudng-su Toa-an phal thon bao toi- trang
trong thdl-glan thi-thisuy. Toa-an s€ khong cln=
el vao s nhan tDl cudng-bach cua bi-can aé buoc
tai. Luat-su dddc coi 1a ngddl phu-ta cua Cung—
1y duvc du-klan bi-can tai cic co-quan dieu-tra
=1e) van.

Tma—an con bao-dam a1 ton-trong nhan-pham.va
01 tu coa cong-dan, nghiem phat cac t01 cong-
khai nhucﬂma, phl-bang, xan-pnam gla-cu VeVars
Toa an cung kiem soat cac su VL-pham_quyen t u-
huu nhu trﬁng dung va tru t-huu trai lua t Sau
cung Toa-an cung bao ve thuﬂnnphong1my—tuc trung

phat sy pha-blen cac tal- 1ieu phim anh doi truy
vv...

Noi tom lal, Tog=-an co nhlem-vu bam—ve cac cong

quyan tu=do chong ap-bﬂc bat cong ve lamFQuyen(l}

Ngoal ra, con mot so nguyen-tﬁc chlnh-yeu
dudc cong-nhan d¢ bao-dam quyen tumdo nhan than nhu
nguyen-tﬁc trﬂng-phap, guyen tac bat-hﬂl—to cua dgao-

1uat va npuyen-tﬁc dac lap cla Cd=uan Tal-phan.

De thut-hlen st bao-dan do, ngudi dan ¢o the
dung mot trong ba phudng cach sau day trude cd—quan
tai phan de chmng lai su lam-quyen cua cd-quan hanh-
chanh :

(1), Npuyen—huu—ThSnwi Van DA Tu—Phap va Cuong-Vi
Hian-Chanh. Thuyet-Trlnh Vo HiennPhap. (Spigon ¢ So Tal
1l§u Quoc-Hgi Lgp-Hien, 1967). tr. 107 - 108.
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1/ T tung a5

Mﬂt ca nhen hay mﬂt phap nhan ¢o th; ki%n
trUﬁc Toa an Hanh- chanh ﬂe dol mot cd quan Hanh chanh
boi thuang vi hogt dcng cua cd guan nay da gay thlet-
hai chu dUﬁng SU. Bay la lanh- vuc trech-nhiam cua co-
quan cong quyen trude nhdng thlet hgil ds gay ra cho
tw-nhan dua ren npuyen-tic Gﬂnﬂ—daﬁ binh déng trude
trgch Vi ohung (prineine de 1tégslite devant les
charges publiques des citoyens]).

2/ Tg-tggg_kigm—hign va kigm_phép :

Mnt cong-dan b1 thIEt-hal Vo quyen-ldl do
su ap-dung mnt ben vin lapvphap hodc lap-quy, cm the
nop don tai Nha Tong Thﬂ-ky TGl-GaD Phap-vlen aa xin
phan-quyet vo tlnh Laﬂh nop - -hien hoéc hadp phap cua
ban vAn ay. Tn tung nay trude khi co Tﬂlnceo Phgp Vien
dvde goi 1a to-tung chcng thang quyen (Racours pour
axcea de pouvoir) thunc ﬁham quyan cua Tham Chanh-Vlen.

3/ Khude bién bat hop hién va bat hop phap ¢

Ehi mﬂt GUdhg-su trong mnt vu tranh-tung
trﬂdc mnt Toa-an, nhan thay tinh cach batlhdp hisn hay
bat hdp phap cua vin klen lap pnap hay lap quy s& dude

p—dung thl dudng tung co the xin Toi-Cao Phap-Vlen

phan-quyet klem-hlen hay klenlphap vEn klen 53. Vlec
khude bi&ﬂ nay néu dwde chap nh51 56 co gla trl ﬁlnh
hoan xét xu Vu klen Ghlnh de chd quyet dinh cusg T01-
Cao Phap—Vlgn.

Myc I1.- 16 _ctg BAu of dNa-THONG VA
PHO TORG THONG.

Thi-hanh H1en-Phqp, Luat so 007 /68 da qul-
dlnh T01-Cao Phap-Vlan co nhlemwvu 18p danh-sach ung-
et vien Tong-Thong va Pho Tong-Thong, kiem soat tlnh
cach]ndp th e cua cuoc bqu e VA tuyen bo ket qua, dong

Faﬁwé N KHOA HOC TONG HOP
vHe 976
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thoi chﬁn§ kien 1g_tuyan th% nh%m chdc cus Tgng—ThEng
dgc—c&. (1

them—vu ngy tuy co $inh-cach Hanh-chanh
nhung ﬁhat ra TDi-CBG Phapévlen dg ﬁong mot vai-tro
chlnh-trl het svc ta—nhl ma trachﬁnhlem truﬁc lich v
cung vo cung ning n&. Dian-hinh 13 cuoe bau o Tong-
Thﬂng ném 1971.

Luat oy 00@/?1 ngay 23 5 19?1 quy-dinh the-
thile bau cu iong Thong va Phd Tong—Thong Vlet-Nam Cong
Hoa, ngay sau khl dqude baﬂ hanh foi-Cao Phap-Vlen ds
1 ien tlep nhan cac don thoi Lo tﬂlﬂh GEH.VLEE bu?en
phan bat hdp wien- dleu 10 khoan ? va disu lu kho gn
chot cua Luat nay, Ve ddn kKhdi to thinh cau Vlen tuyen
phan bat hdp hion va bat hdp phup thong cao ngay 1l- 9-
1971 cua 'Ihu—TUO‘ng Ghmh-Phu v e vioc to- chie bau ci
Tcng—Thong va Pho Tong-Thong ngay 3410 1971.

Hlan% ve digu 10 khoan 7 T01-Cao Phap-Vlen
trong phanrquyet ngay 13 7 - 19?1 ua tuven-phan ve nol-
dung bac don khdi tc cua eac nguyan ddn Xin tuyen bo
dleu 10 1chca:1 7 Tuat 55 oc:/?._ r;;‘;.;; 23.6=1971 bat hdp
hién . Nt the theo quanadlem cug Tol—Can Phap—Vlsn
thi diau kien bdt buge ihg cU vién Tang—Thong va Pho
Tong-Thon§ ﬁhai dude sy gldiuthleu hoac cua uO Nghi-ai
va Dan bieu holc cua 100 Nghi-vien cac Hol-dong bo
Tinh, Thi la hdp hian,

Thi hanh Luat nay, ngay 15 7=1971 Nha Tcng
Thu- Ky T5i-Cao Fhap-Vien r3 thong 220 qui-3inh thdl
han nop don ung-ﬂu Tong  Thtng va Pho Tung—Thong bét
dau t B gi¥ sang ngdy 29-7-1971 den 18 gid ngay L4 -B-
1971,

(1). Dicu 5i Hien-Phap 1967 va disu 2 Lugt s0
007/68. |
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1- Nha £ISng Thy-Ky Toi~Cao Phﬂpévlan da Egﬂn
don ung ¢ clua bon lien-danh Nguyen-van—Thieu - Tran-

van-Huong, Dudng-vian-Minh - ﬂo-vén-Minh Nguyen cao~KF
Trﬁdhg-v{nh-Lg va Nguy%n-TrEn ~ Nguyenrvan—ﬂhuc.

2~ Van—phong Toi-Cao Phap—V en ngay 5w 8-19?1
da nlan 1ﬁt lan thi nhat nanh %ach cic Lisn-denh ung
cu vien Tong-Thong va Pho Téng-Thong.

Ngay 20-8-1971 lisn-danh Dudng-vin-Minh - HO
vin-Minh 48 xdn rit don dng cu.

3= Dai- Hol-Dong T5i-Cao Phabwvlﬁn, gau Khi
zat tinh cach hdp le cua cac ho—ad Ung cu, ada niem yet
lan thu nhi aanh sach ung cu vitn To ”—Thﬂng va Pho
Tﬁng hong gom 2 Lien-danh : NguyenuvanuThleu - Tran-
van~Huong, Nguyen- cao-Ky - Pruong-vinh-Le.

S dl llén dqnh Nﬂuygn-iran s Nguyin-van-ﬂhﬁc
khﬂng dudc niem yet lan thf nmil v1 lien-danh nay khang
nop a ho- sdiLuat dinh.

Sy gld- thleu eta LE52 Nohi-Vien ﬂoi-ﬂnng Do,
Tinh, Thi cho 1len-danh Mguyen-van-Thieu - Tran-van-
HUdng bi vo hleu do quyet dinh glai Kot ngay 21-8-1971
cig Tol—Cao Phap-Vlenv Do dg 11&ﬂ-danﬂ Nguyen-CaO-Ky -
Tvudng Vinh-Le lay lal dUUc SO 39 Nghi - -vien daude gla1
ket noi tren vq th nen co sy 5101 thieu hop-~ le. Cac
giay gldﬁ—thleu nay do vi bang cong-cwﬁng ngay 03 8-
1971 xac nhan ( trude ﬂhdlahan chot nop don tng cu:mot
ngay }

Ngay 26 0~ 19?1 lién-danh Nguyen—caaéﬂy -
Trﬂdng—vinh—Le cao tri Toi-cao Phap-?ien quyet dinh cue
lien-danh nay khong tham du cunc tranh cv nia.

Do da, cuoc khung hoang chinh- trl bat dau tram
trong khi chi can'mot lien-danh trwnh cu TDng-Thong
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Tal day chung tol co mot nhan x6t . Ngay trong
lan nlem-yet 1an thd nhat dddnﬂ nhh Van-phong Tnl-Gaa
Phap-vlan ds vo tlnh chi niem 3et chlnh thic denh sach
hai llen-danh Nguyen-vﬁn-Thieu - Tranuvan-iuwng, Duchgm
van-Minh - Ho~v§n Mlnh v ghi g phan Cude chu tinh-
trang thieu ho sd cua hal llen—dunh Nguyen-Cao- Ky -
Trﬁdng vlnh-Le, Nguyen—Tran - Wguyen vin-Chic nen
"trﬂdngﬁhdp cus hai llen-danh tren ﬁqy ae tly Bal-Ho1
Bung Taiucao Phap-Vlan quyet—dlnh neu co sy ikhiéu nal,
brude Nngay HlﬁmrHEt danh sach Ung ol vien 1an tht nhin(l)

That ra, vlec cUu xét tinh cach hdp—le cua
ho-s0 ung e thuge tham quyen. cua Ugi-Hoi Bong T5 1~ Cao
PhaE—Vlen, Van-phﬂng fol-CaD Pﬂap-V1Bn chl co th tham
quyen leg- quyet 1a phal nlem.yet lan th nhat tat ca cac
1ien-danh da chlnh thic nop don unv cu va gni ro tinh
trang ho-s0 ma thoi. Va sau qhyet ~E it ngay 21—8-19?1
cﬁa fal-CaD Phapévlen ve vlec glal “et!452 giﬂy g1d1~
thleu cua Nghl ~vién, mic dau lien-danh Nguyen Cao—K3 -
Trﬁdng-vlnh-Le khong khieu nai, Bal— Dl-Bcng Toi-Cao
Phap-Vlen van quyat -dinh cho nien get 1gn th nhl danh
ageh Llen—uanh nay.

Nht vay co the neu gla thuyot rang new van-
phong TUl-CED Phap-Vien nlemuyeu lan thi nhat dqnh-
sach tat ca cac lien- danh chinh thUG non daon Ung e
cung ghi ro tinh trang ho-sd cus 1lién-danh liennhe thi
llen-danh Buang vin-Minh - Ho—vdp ~Minh S hhong rut
ddn UHg cd vi lien-danh nay co the ag tlen lleu thanh
phan ¢u tri ve khuynh-hﬁdng ghinh-tri cua dan chung.

Do do he do 1udng dude mie do chis phlsu cua hai lien
danh Nguyen van—Thieu = Tran-van-ﬁUGng va Nguyan-GaG-Ky-
Truang Vlgh—Le triide khol e tri quan nhan, Thien-chuis
giso va dong bao Bac-Vlet di-cue..

(1). Bang Niem Y6t 1sn Th® I ngay 5-8-1971, Tu-
Phgp Tap-8an, 2 (thang 7-8-9-10-11-12/71), tr. 62 - 63,
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- San khi nlem.yet Ian thit nhl danh-sach |
ung ew vion Tong Thong va Pho Tﬂng-Thonv Dgi-~Hoi- -Pong
TDl—CED Phap-vien A3 cu mot Tham-phan TDl-CaO lem
trudng-ban JgnnDnng Trgnh-cu Trung-Yong dé hogt dong
vadi dal-dlen lien-danh ng U,

5- S8au cac phienlnhom trong cac ngay 19,20
21, 22 thang 10 nﬁm 19?1 o chung quet ve tlnh cach
hdp thuc cua cuoc bau eu va trong tlnh than bao ve
Hlen-Phap A quyan 101 Qunc-Gia, Toi - Cao Phap-Vlen ds
long trong tuyen-bo llen-danh Dan~Chu Nguyen-van—Thleu-
Tran-vén-HUUng ade c.

6= Ngay 31-10=197L, chu-tich Toi-Cgo Phag-
Vien cung nhl vi Ghu-tlch Quoc—HDi as chﬂngmklen le
tuyen the nham chie Tong-Thong VlatnNam Cong~Hoa cllg
Ong Nguyen vén-Thleu.

Ngoal nhlem vu to chite bau ot Tong-Thﬂng v
Pho Tung Thong, T01 Cao PhapuVlen con o nhiem vu
trong cac cuoc bau-cu ThUdng Nghl—Vlen Vo E-Nghl-vlan.
Chu-Tlch TDl-CaD Phap—Vien 13 chﬁ:tlch Hol-dong tuyen

o Trung—UGng, Hzi vi ”ham-Phan T22 Qa0 1g Hoi-vlen cua
Hoi-dong nay.

MUC III.- GHI BINH GIAM SAT VIAN.

Nhim thUc-hlen su phol-hdp va disu hoa 2iva
ba to-quan Lap-Phap, Hanh-?hap va TunPhap nhy dieu 3
Hlen-Phap da quy-dinh, Bai-Hni Bnng T6i-Cao Phap-Vien
co quyen chi dlﬁh 1/3 +Dng uo cau G*am-hat Vian thuoc
Giam-Sdt-Vlan dong thil kicw ke thi-san cua chu- tich
Giam-sat~vlen va cac Giam-Sat-Vien,

. Trung thuc- ta, Toi- Cao Phap-?ien chi hanh xu
tham quyan Chl dinh Giam—sat-V1en, con tham quyen led &
ke tai-san cua cac vi Giem-Sat chua bao zio dude thUG-
hien- Va hlen nay Giamrﬂat-V1an cling chua hanh sd Quyan
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hlen dinh cua minh de kiem k6 tai-san cua Ghu—tich va
cac vi Tham-Phan T51-Cac Phap ~Vien.

Viec klem Ke tal—san 1a mot van do rat tee
nhi, mic dau ¢S tinh cseh hien- dinh nhuhg kkhg long thute
hlen nhung co=quan vg cac nhan vat "héng dau“ v
nhal, nhat 1a quyen nay o mu.c dich de kiem soat nhing
nsnh vl tham nhung, hoi mai quyen ﬁhe lam phudng hai
den quyen 1di Quoc-Gia.
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HU’UMG 11}
I
THAM CQUSYEN TAT L—“]—+.H_h CHiNH TR

Ulec phan-loal tham-qu}cn iol—uaa fhap-Vlen,
thEU hbc-gia kKhong donp y v i nhauﬁ Theo cn Gigo-su
Pguyen-van Bong, tham-quyen Bao Hlen cug Toiacaﬁ Phap -
Vi%n FDm glal-thfch Hlen-Phap,klam hlen, kiem—phap vy
gigi=tan chlnh-dang (1) Ngﬂdc 131, Gigo-su Nguyen—
quang Quynh cho rang viec kiem.phap thuoc tham- quyan
Tai=-Phan cua Toi-Cao Phap-Vlen. Fhung ch{nh Giuo-su
cung nongihhﬂn hail conr v1ec klem-hlen va klem—phqp
eung mot ban-chat khi trlch dan y-kﬂen cia Paul Duez
"ol et Constitution ont memc nature JUPldeUE.u."(g)

Chung tol dung danh- tut ‘Thpvauyen Tai-
Phan Ghlnh.Trl” vdi chu- e nhan-m anh den khia -canh
chinh- trl cua vgn-da Vl trong cac phen - quget thunc to
tung baa—hlen. quan-diem eus Toi-Cao 4hap4V1en c0o
tfnh-cach conﬁ-lz chlnh tri ehid khong nhal luon-luon
CD tlnh-cach ﬁguan £ phapwly Ngaal ra, nhlem -vy
bao=hien cua Toi-Cao Phnp-Vlen cung chinh 13 nhlem vy
tai—phan. That vay, GlﬁD—SU Nguycn-quan -Quynh ds viet
”Glal-thlch luatiphjp 1a ban-chqt cua nhlem—vu tal—
phan. To1-Cao Phﬂpévien 1 mat cd-quen tal-phan va
Hien—phap 1a ban-van luat phap ¢a0 nhat trong Qumc-gla :
nhu vay %1u1 ~thich HlEﬂ-phap dudng-nhien phal thuoc
tham-quyen Toi -Cao Phap—Vlen" (3)

(1. Nguyan-van-Bonp, Luat Hien-Phap va Ch{nh-trl
Hoe (Saigon : Thu-Lam an~thu quan, 1969}, tr. LB,

{2). ngyen-quang-Quynh "Phamﬁquyen cuz T5i-Cao
Phap-Vien", Nghién-cihu Hinh-Chanh, 4 (n&m 1969), tr. 4.

{3). Ibid, tr. 37.
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va trong cac b1en-su kiem hisn, kiem phap va
glal-tan chinh- dang dsu co hal tung-phuﬂng nen phal
ﬁhumc tham—qu3en Tai-phan cua Tai=-cao Phap-?ian.

Do do chucdng nay s& dude trlnh basy dudi hai
mic sau

ik LY ” F 4
= Tham_quygn Tai~-phan chinh-tri.
- Cong-1y Chinh-tri.

MUC I.- THAM-QUYEN TAI-PEAN CHINH-TRI.

Cac thamrquyen tai-phan chlnh—trl cun Toi-
Cao Phap-V1an duge qui-dinh tai disu 81 HienuPhap nhu

sau 3

T TDl Cao Phap—Vlen ¢g thamrquyen gigi- thlch
Hien- Phap, phan-quyet ve tinh- cach hdp-hlen
hay bat hop- ~hisn cua cae dao-luat, sdc- 1uat,

tinh-cach hop - hlen Ve hdpephap cus céAc sic-
1anh nghi-dinh va quyet—dlnh hanh-chsnh ;

2. Tﬁl—cao Phap-Vlen co tham-quyen phan quyet
ve V1ec glsl tan mﬂt cbanh-dsng co chu-
trudhg va hanh—dong chﬂng ilal chinh-the
Cong-Hoa .

Phan-tich dieu ndy ta thay Toi-Cao Phap-Vien
¢S bon vai-tro seu :

1o Giai-thlch Hlﬂn-Phap tve 1la lam trong ~tal
trude nhing tranh—chap giva Lap-Phap vy Hanh- Phap ho&c
glﬂafLUdng-V1an Quoc-hui.

2 Kiem-hien cic vin- kien lapiphap nghIa 13
| bau~ve Hien—Phap trude nhUng hanh-vl vi-hien cus co-
quan Lap-Phap va Henh-FPhap. -
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3=~ Klem hion va klem-phap cac vﬁn-kien lgp-
quy nghfa 14 kiemysoat chinh nhm cam-quyen hanh-chanh
de bao—ve nguyen-tﬁc trong-phap Vg dhong 3u laom- quyen.

by - Giai-tan mot chfnh-dang 1a nhiem—vu bao—
ve chanh-the Cong-hos va bao-dam quyen doi- lap chinh-

tr'}.

I/~ GIAI - THICH HIEN - PHAP.

Maec dau Luﬂt 50 OO?/ﬁﬁ quy-dinh lﬂng-ThGng,

| Chu-T:Lc.h Thudng thl-Vlen, Chu—Tlch Ha-hghl-vlen, mot
phan ba (1/3) tnng—so Nphl-ﬂl hDdC mmt phan ba 1/3)
tcng-sn Dan-bi éu deu ¢o quyen tu-y yeu—cau Toi-Cao Phap
Vlen glal—thlch Hlen-Phnp, nhuig thong-thﬁdng trong
sinh~hoat chlnh tri moi khi ed aif yeu—cau glal -thich
Hlen-Phap th) hau nau ¢d mot 81 traﬂh chap ho e phap-

1y hoZc chlnn-trl pillg hai cd—ouan Ianh-Phap va]Lap-Phap
hay glﬂ& Luong - Vien Quoc-H01.

Hlen Phap la th ban—van tcl—thUHng cua Quoe
Gia va la nen-tang cua che-do nen vlec yeu-cau giai-
thich Hlen—Phap 13 th hanh-vi cﬂlnh-trl vo- cung qugn-
trong vi the tham-quyen ngy dUdc gldl-han trong hai co-
quan Lap—Phap va Hanh- Phap ae dleunhon sinh-hgat thnb—
tri Qucc-gla. Vlec glal-ﬂnlch hlen-Pﬂap 14 Tham-quyen
chuyen-dﬂc cup Tol-cao Phqp—Vlen, noi quy-tu cac lugt-
gia chuyen—nghlep, 13 mot diou rat hop ly. Ngoal ra
Hl&n—P?ap khong unﬂﬁlnh phan—quyut el ﬂlgthlch Hlan-
Phap cua Toi-Cao Phap-Vlen th ec th ﬁa -20 dac-blat nau
trﬂng khi phanrquyat gilgi=- -tan Chlnhﬂﬂanp hay klam-hlen
moy dao-luat phal th du da-so ba phan tu {3/ ) tong 26
Tham-Phan T51-Cac Ph:p-Vlen- Bleu nay co nghla 1a phan
quyet giai-thlch Hlen-Phup chi 0nn theo da-s0 thUdng. 34
di nha L?p—Hien quy-dinh nhu th & 13 de tranh tinh- trang
khungéhoang chinh- tri khi da o mnt 3 bat dong v- kian
givg Tong—Thong va Quac-Hci hay giila Thudng-Nghl-Vlen va
Hg-ﬂghl-Vlen ma Bal-Hol-Bcng Toi-Cao Phainian khong an
tuc-so de lam tron vai-tro trong-tai cua minh. Con gl
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trd treu hon khi da_ 30 tUdng—dal Tham-Phan Toi-Cao dong
quan-dlam.ve mﬁt dicu khoan Hian-Phap nhung khong du da
30 dac-blet nen quan- dl&m cua ¢O- -quan yeu—cau glal—
thlch Hlen-Phap dudc chapanhan. Va nhu the 36 ©O hau-
qua 13 khi cd mot bat dong ynklen ve Hlen-Phap thi hai
cd=quan Lap-Phap va Henh-Phap ludon ludn tranh tisn xu-
dung quyen yéu-cau Toi-Cao Phap-Vien glalﬂtﬂlCh Hlen—
Phap thay vi tim cach soi sanp that su'ﬁunghla cua Hien
Phap de glal-quyet tranh- chnn tren tlnh than phol hop
Ve dleu-hoa gilta cac ed-quan cong- quyan.

Quanmdiem.cua Tol—cqo Phap-vien _trong ¢ ac
phan—quyet giai -thich HlEP Pnap cho tsa ﬂhay Toi-Cao
Phap-vien chu-trong nhleu den khla-canh chinh-tri va
nhat 1a quyen 1di quoc 71 a. Qg that cac vi Tham—Phan
Tol-cau ds. hanh-dong theo dung tlnh-than dleu 3 Hlen-
Phap ”Su'hoat—dong clia Dﬂ cd-quan cang quyen phai ddﬁc
phol-hdp va dleu-hoa da thUC—hlEﬂ trptutu xa~h01 va
thinh- vu&nb chung tren c3 n-ban tu-do dgn-chu va cong
b%nq xg=hoi",

11/- KIEM-EIEN C£C VAN-KTBN LAp-PHiPp.

Hau het cac Quoc ~gia tan- lap deu co khuynh-
hUdhg giao nhlem—vu kiem-hien cho TDl-CBD Phap—fien mo -
phnng theo Hlen—Phap Hﬁa-ﬂy thay v1 giao cho mot cd-guan
chfnhmtrl nhu'Vlen Bao-llitn cia Hlen-Phap Vlat-Nam Cong -
Hoa 1956.

Thl-hanh dlenvPhap 1967, Luat so 007/68 43
quyudinh thu tuc khdi-to kiem~hien rat. rong reis Dheo
do mnl the-nhan, phap-ﬁhaﬁ tdﬁphﬂp hay cong phap deu co
quyan bang phUGng cach chinh- to xin Tol-Can Phap-Visn
phan-quyet ve tinh- cach hdpahien hay bat hdp hlen cus
CEC dao—luat sfc- luat hofi¢ tinh- cach hqp-hian va hop-
phap cug cac Béc-lenh nghl-dlnh va quyet dlnh hanh-
chanh neu sy ap-dung cac ban-van nay lam thiat-hai dan
quyen 101 cua minh. Phap -nhan ccng-phap thi dude mien
chUhg—mlnh 1ch—1di da khdi to.(1

(1). Pieu 63, Luat 007/68.
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A Hgoal el trqng'mol vu kien bat ky J glal-duan
nao, ke ca glal-dban pha- 'n dudng-turg cung o the bang
phﬁdng-cach khudc-blen x1n 301-030 Phap-Vlen phan-quyet
klemrhlen'va klam-phap cac van—klen nsi tren.

Ve tu-cach khdl £ cua phap-nhan cong—phap,
nhieu hoc- gla da khong dﬂng ¥ vdi nhau. €0 ngudi cho
réng THUth thl—Vlen, Ha-Nghl—Vian, Glam-Sat—VWBn va
cac Phu, BD ngay ¢a T@l-bao Phap-Vlen deu Hhong co tu-
cach.phap—nhan cong-phap vi Hlen—Phgp 196? chi quy—dinh
ba phap—nhan cnng—phqp chinh la phap-nhsn Quuc-glq, phep
nhan BD, ilnh Thl va phan nhan.xa, ngoai ra con mot
1031 phap -nhan cong—phgp Thong thUdng 15 cac cnng-lap
30 tu tri.

Luqt dai chleu cho ta thay tal Phap quoc, mﬂt
quoc—cla ma luat phap Enﬂ#hUﬂﬁE rat nhidu vao luat phap
nude *ta, Thugng-ﬂgh}—vlfn va q?~wgh}—flgn khong co phap
nhan tinh.

¥ nlam.phap-nhan phqt xuat cuan~dlem cho
rang moi phap nhan tUGng tr ung cho mot tﬂp the co yan
1di dude luat-phqp cong-nhan. Phan—nhﬁn quoc-gla tudng -
trung chn quyen 101 chung cuq dan toc, nen cgc cn—quan
Lap—phap, Hanhephap va Tu-phap deu khong ¢ tY cach phap
nhan- Cac yeu £6 unnFtrl ngan—sach v nhan—v1en tﬂ-tri
co muc d{ch bao-dam BU'doc-lap eug cd-quﬂn ma thoi nen
khnng au cau thanh ! cach mhaEqnhan v1 chu quyan quuc-
gla bat tha phan Ghlﬂ- Chu-quy51 a0 thuac v toan dan
va do vi Nguy en- Thu Quoc-Gig dgi-dien: Tung—Tthg Vlet-
Nmm Ccng—HDa ngoal vail-tro lanh-dgo nganh Hanh-phaE con
eo Luhcach 15 vi Nguyan -Thi Quoc-Gia, dgi~dien quyen 19di
tap the quoc-gla.

Nhﬁng trong thUG te, P0i-Cao Phap-Vlen da nhleu
lan dhnp:nhan ddn khoi te cun cd—quan Lap—phap- Dieu nay
co tha dUGc glai-thich bﬁng 1y do chlnh tri. That the,
muc dich cua nguyen tc phsn quyen 13 de quyan hanh ngin
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cqan quyen hanh va lam thang bing quyen lyve gila ecac cd
quan Lgp-phap, Hanh-phap va Tw-Phap , hsu trdnh nan.dnc

tai. ﬂdﬂ:ﬂﬂ& trong tlnh-than Lhuwng ton nhap luat dleu
63 Luat 80 ?/68 chdng to y dinh cua nha Lap—phap 1a md
rcng to quyen xin kiém hién va klem_nhap

"Yoniem phaE-nhan dude dung fdl e cho cung
vdi thﬂ nhnn rod phgn £ trong X“rhﬂl dsu cé the xﬁ-
dgng £0 quyen- bu giai-thlch nay di dung vl quan—nlem
cug Sa 80 1uat gla hiﬂn dai 13 y ﬁlcm ﬁhap-nhan chi ¢
tinh cach mot gla —dlnh do lam de dung 3 the hlen phep -
lugt. Ngoal ra, dieu 63 Luat ?/68 minh=thi noi ang
phap nhan conguphap dude mien Lbung mina {ch- 1di as khdi
gof, Chu nay gat bo y-niem ”nuyen-ldl” M 1ap 1uan doi
1ap da dua ra" (1)

% ‘.-3 -.H.'
1/ Pham-vi kiem hien.

Theo nguy n tae, mot dao—iuat ndi od gla-trl
hon danuluat ¢l neu hal dao—luqt cm nrl—dung nqu—thuan
nhu‘ng luat mdi lghong co E"l'J -tri hoi to trd phi Pha Lap—
phap quy-dinh khae. Hlen—phap lagl 1a mot dﬁo-luat £Gi-
thudng Bn do phrm= vi klem_hT““ no ~cng rai khﬁng nhung
bao gDm cac dao-Luat va S3c- lu"t dudc ban hanh 231 Hien
Phap md eon ca cle vin-kign lap phap dudc ban hanh trude
Hlen Phﬂp nwa.

'\Thu’ the cac dar:u du, thoi ng_,-Dq cac daD—lu:]t
thol Be Nhat Congudu cac Sac—luau ducc bqn hanh trong
thdl ky chugen tlep £ ngay 1-11-1963 dan ngay lwh 1567,
neu van con dude ap—dung, gon chin su kiem hien cua TDl
Cao Phqp-vien. D* nhleﬂ cao VQHHFIEH lap phap nay chi
chiu sy klem hien ve phudng dinn nmiwduhg¢ T61-Cao Phap-
Vlen chi klam soat cac dlsu khﬂén cua cac vane kien 36 ¢o
mau-thuan voi tinh than Hiéh- Phap hay khong ma thoi

{l) Nguyen-khﬁc-ﬂhan, "Khla ¢ahh phap 13 ve Thua
klem e . Lap-Phap kien ~-Hanh=-Phap ! nglwn-GUu Hanh=Chanh,

b (thang 10, 11, 12 nam 1969} tr. 127 - 128,
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NgUdc lai, cac dau—luat va séc- luat dugc ban hanh trnng
nen De Nni Cong—Hoa hl?ﬂ tai dcu chiu ay kiem hien cua
T01 Gao Phap-Vlen ve ca hal phUong dlen hinh-thic lan
no1 dung. VE phivdong dlan hlnhnthqu ¢01~Ca0 Phap—Vlen
kiem soat cac dao-luat ¢ dude lam dung thu tuc L&D-
phap va cac sac-luat co dude ban hanh trong tham quyen
h1en-&1nh cua TonguThonp hay khcng.

Van de duce ddt ra 14 To3«Cao Phap—VLEn co
quyen kiem hlan noi quy cus hai Vlen Quocﬂh015 cac
blep-UHc quoc ~te duac EietnNam phé chuan, cac Luat Tu-
chlnh Hlen-Phap va Luat TG~-chie hay khﬂng

R Dol vai nol qQuy cud heai vlen Quﬂc-hol,
Glan s Nguvennquang Qujnh cho ring Suy ﬂDl -Guy khong
phai la mot dao—luat thuan tiiw “hing g1ﬂ~tr1 phﬂp 1y
cua nd tuﬂng dudog voi not dao~1uﬂt nen 00 the dong
hoa vai luat. qu nua, Jlau-uu 101 cac rang 17 llet-ke
tham-quyen kiem hisn tal disu 81 FlPﬂmPhap _khong co
t {nh- cach 3161 han vi nha Lap H;en 1966 khong ﬁhUng
glazo thamrquyen bao hlen cho InL—GaD Phap flen ma con
gia tang quyen hqn cua d%nh che s Ly bang cach dét ra
hal tham quve3 mo's 1& glal—th1ﬂh H1ﬁh—Phap va, glal—tan
chlnh-dang ma Vl&ﬂ Bao-Hién ci kbong SO Va theo Hién-
Phap 1958 cug Phap thi nﬁi quy CJ& ha" vlen Lap—phap
ph&l chlu sy kiem ascat cua ho*-uong Bao-Hién trude khi
dem ra p—dung, (1)

Gino-su } Yguven khic- Fhan co mﬂt quan—dlem
hoan toan trai ngude vdl quan-d;em CLP Glao—su Nguyan
Quang Quynh khi ¢ho rang disu 81 Flen Phap cc ¥ nghla
gldl—han ro ret tham quyen klem»hian cua iol-Gao Phap-
Vlen vi ulEu nay quy~dinh "Poi-Cao Phapn?ien ¢S tham-
quyen g1a1~thlch Hlen-Phap, phaa quyet va tlnh-nach hop
hien hay bat hdp hien cla cac Dan-luat SHc - luat t{nh
cach hdp—hlen va hop phap cna cac Sﬁc-leﬁhﬁ Nghi-dinh

L) Nguygn—Quang-Quﬁnh, Op. Cit., tr. 32.
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va quyct-ﬂlnh hanhnchan . Sy dong hoa nol quy vot dao-
1uat kho long chap bhan vi nol cuy khong do su hgp- -tac
gilda hal co-quan nhu dgo luat.

Vlec Khdi to nok quy ra trude Tol—uao Phap-
Ulen de yéu can Klﬂ kism hién CUNE gmp pAt nhisu khd
khdn vi noi quy QLDC—th quy-d11h moi tudng quar gxua
Lap«Ph&p ve hanh—Phap hay giva hai Vlgn Quoc hoi nen
mgt cong dan 88 thleu ly dD ich~101 de kndl to, cnn
Dan bieu Nghi -31, Tong-Thmng xni fhdl tm s€ tao nen
mot tranh chap Ch{nh"url te nhi va ed thé dua dén hiau

lam ¢d quan nay xen vao HDl bo cd-guan khae.

DO do, Glao-su Ngayeﬁthac-Nnan chil- trudng
nén dung thu tue yuu can TDI Gan PhaU"#LGH glal ~-thich
mct dieu Khosn Hicn- Phap ma ﬁ*uﬁ ta nghl ngd nol-dung
Qunc -hoi da vi phdm, mac dru p LN UuJEu giai thich
Hien-Phap khong ¢ hieu e dlnl Ghl S thl—anh nci
quy vi hlen. Waung vl phan-quei ahy %UDu‘hOl co the
tuw y sua doi baﬁ nol quy cho ohu ~hop vd1’+1nh-than
Hlen-Phap. Glal -phap nag co un ujem la Dl-CaD Pﬂﬂp-
Vien khong xam pham vao sinh-ho: et Quoc-H01 ma chi
d&t Quoc*hol Ly trﬂch-nhiem el - tri v syt phé
phén cia cong=luyn, (1)

Theo thién y, TDl“u L0 xuap Vien co quyén .
klﬂm hlen khﬂnﬁﬂnﬂung nol quy OUDL—HDﬂ ma ¢on co quyen
klem.hlen va LLLH phap moi véﬂ k+cn Eap Quy cua ¢d-quan
LapuPhap va cac co-guan JLEH—Q inh Khsc vi kho long
chqp nhan Jrohg mat Guoc-Gin ch 20 1ot uO co-quan khﬂng
tuan theo 1uat I..:mp chung. Ve phd ng- en hinh-thie ed
the noi-quy Quic- hoi khong phai la mu* aao~1uﬂt nhung
ve phudng-dlen noLudung nol-quy co ban chat la mot dao
luat vl the phal chiu su kiem hién cua P0i-Cao Phap-
Vien. Hov nUa, van—klan quan-trong nhat do cd-quan Lap—
Phap tac thﬁnh 1le dao—luat ma con ChlU aul Liam hien thi
noi-quy va cAC vénnklan lap-quy ds qu&n-tri nganh Lap-

(1) ngyzn-khﬁc—ﬂhﬁn Luat Hana-Chanh, Glang vin
Cao~-Hoc Hanh-Chsnh nien khoéa 1972 « 1973,
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Phap cung phal chiu su kiem—sant hien-t{nh va vhap tinh
cua Toi Cao Phap-Vlen. |

b Doi vai CAC Hiep Ubﬁ va Hlep -dinh Qunc-te
ds, duat Quoc - hOL phé chuan va Tong-Thona ban hanh theo
thien v thi T6inCao Phap-V1cn clng oo quvcn kiem hién.
Fhung qua klnh nghien cua T01~an Phanﬁvlen HDH-KF, Toa
an tol cao nay thudng tranh ne ianh v Phwnh—each va
g thich nghl chlnh-trzu Hcﬁ" ¢6 tinh glal-th1ch Hian
Phap cho phu hop vdl cﬂc dicu kian thUG té ma cac nha
Lap~H1cn khong tien 119u dudc. Nhu rﬂqu to1 da xac
nhan b dau vai-tro kiem hlen cuin Toi—Cﬂn Phap-Vien in
mot val tro chlnh—trl, cac phqn quyet thuoc loal nay
doi khi khong dat tren cin-ban phap ly thuqn tuy Mg
phal dda vao cong 1y ch{nhutrl va quyen lgi £o1 thuong
cua Quoc—qu.

G- Bol vol cac Luﬂ+ tu—chlnh HleanHap ve
Luat ta-chide thi chung ta co the phqﬂnbluu :

- Ve phddng-dlen hlnh—tbuc Laat bu -chinh va
Luat tn chuc deu chiu su kipmnﬂawt hdp hlen t{nh cla
Tci-Gam Phan~Viin

- VE phudng—dler nm1-ﬁunw Luat tu-chinh Hien-
Phap co gla t“l Hlen tinh va 1= réen tang phpp ly mai
neu tu no da GD gla trL tDI"thU L vi the Toi-Cno Phap
Vlen khnng tha kien hlen dudge .

Rguce lai Luat To-Clnfe phal chlu sy kiéem
hien ve phddng dien noi dung ”Hat vgg. cac cd-quan
Hlen—dlnh th dUdc Hl@ﬂ-ph”“ phac hoa mat cach tong-
quat nha.Lap-Phap bﬁng cach blau quyet Luat To chc
co the qug-dinh nhiau dleu khoan trai voi Hien- phap
nhat 1a ve phuvngudlen thamﬂQuyen. Giam-Sat Vien duge

o-chﬂt theo luat 30 09/68 npay 23-10-1968 da bi mot
so luat gia neu len nghi van vi hlen ve uham—qugen.
Bisu 89 Hlen-Phap Quy-dlnh GiampSat~Vien co guyen de-
nghi cac blen—phap che tai ve ky-luau 301 vdi nhAn-
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vién pham 101 hodc yeu-cau truy to dudng-su re trudc
Tua-an co tham—quyen va ¢4 the cong-bo ket-qua cunc
dieu-tra.

Mue dfeh cda diéu khoan n&y 1a cac nha Lap-
Hien glao GhG G1am—$pt Uien nhWGm-vu dlau nra, klem
tra va thanh-tra vol mot tham quyen rong rei va doc-
lap Trong khi do cac nha Lap- Fhap 1al quan-nlem Giam
Sat-Vien nhu dlnh-che Ombudsman cua cac nUUc Béc Au
hay dinh che Le Médiateur cua Phap Quoc nen dleu 26
va 29 Luat so 09/68 quy-dinh neu cc sy bat-dong y~kién
ve mic do che-tal ky—luat cap ¢Pung~Ubng cua co-quan
1ien-he co—the ﬂ@"n”hl vdl OLam=Sate Ulen mou bienw
phap che-tal khac. Holwdon GiameSat- Vlen se chap
uhuan hay bac bo de nghi nay trong thdi han ? ngay
tron. Quyet—dlnh chap thuan hay shc bo cua Holndong
Glam—Sat«Vian co hicu lve cudng hanil. VIPH bat
buoc phal truy 0 neudi pham phap trong thoi han 15
ngay tron.

Mot El-"qua't'l (Bal—ta Ngruyen--Tlan) 'b]_ che-
tai cua GiamrSat-Vien ﬁﬂ nop ddﬁ yeu cau Tmi Cao Phap
Jien shén guvat Tont so 09/68 hat Wi hlen nhung mai
den nay da hdn 2 afm Toi-Cao Phap-Vlen van ¢ hua xet XU.
Sy Im lang cua Toi Cao Phap-Jicn duge Tlal-thlch vi
ly do uy-tln cuu dinh~ ché Glam—SaumVien va vi eac 1y-
do chlnh—tri tham kin khac. '

2/ Tac_s6 quysb-dinh.

Nhyv ta da biet tanuven klem-hien duuc Luat
50 007/68 quy-dlnh mot cach rat rong ral che tat ca moi
nguﬁl bﬁng ca hai phidng cach chlnh to va khUUb—bien.
Vinc klem—hlen ¢o t{nh-cach haunklem.nghla 1a vﬁniklsn
bi ch{-trlnh da duge thue sd ap-dung. Va phannquyet
cua TGl Cao Phap-V1en ch{ co hieu luC dlnh~chi thi-
hanh cac dleu khoan bat hdp hién cla cac vﬁn—klen 1ap
phap k6 tu-ngay phan quyat dzng trén Gnng-Bao Vlet-ham
ang—HGa.
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Phan—quyet klem hien cac van-klen Lag—ph&p,
nhal thoo mot ﬁa 36 dﬁc blet That vuy theo dien 75
thi phan Quyet cua LDi Cao Phap—V1en tuyen—bo mot dao—
luat Sﬁc—luat bat hdp'hlan hay glai tan mot chanh ﬁanp
phai hoi du da s6 3/ tong 86 Tham phan TDl—CEO Phap-
vlen tal chide . Trong moi trudngnhdp cac Th&m—Ph arl phe
thleu so khi bleu-qu?et ¢o quyen yeu—cau ghi 1&p-trdﬁng
cua minh ngay dudi ban an.

so 4% Hien-Phap va Luat 00?/68 chi quy-dinh
mot da s6 dac blet doi vdi v1ec kiem hLen cua cac dao-
1uat vi dao-luat thudng chi quy-dlnh mat cach tang-
quat va dugc soan thao theo mot thu—tuc ky 1udng Truﬁc
khi thanh luqt duy- luat dudc Qunc-Hcl thao-luan va biéu
quyet nghlem.chlnh nen co uh@ bieu b rumg duge ¥ chl
chung cua toan dan. Hon nia theo Nghi~si Trddhg-tlen—
Dat

"Toi Cao Phap -Vién qua shue da ndm glu mot
0y - quyeu bao la va quan- trong. Co quan nay cd the
trd nén mot sieu cd -guan nﬂm tron quyen de trd
thanh doc tal, nhat la tham quyen do dug tren wot
ban Hlen-Pham co nhiéu diém mo ho va kho higu nhu
ban Hlan-Phag nay. Can cd tren mot dao—luat mﬁ—ho,
bao quat a6 xot xu thi chang khar gl khong cén e
vao mot dao-luﬂt nao. Neu xét xu ma khﬁng can tuan
theo mot &ao—luat nao, gy xet x¢ 88 la xot then y
klanhrieng mlnh ma thoi, va &6 chinh 1la nguon goc
va mam mong cua moi ay pguy hlem. Ghlnh vi cam
thay mat phan 84 10 ngal do nen cac nha Lap Hien
da han cho ay phan quyet cue TDL—GaD Phap-Vien
bﬁng ds. 8O ba phan tul (3/h) tong so Tﬂam—phan toan
Vien". (1)}.

(1). Truong-tieén-Det, Op. Cit., tr., 318.
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111/- k1% HIfw vA X184 PHAP cAc VAN-KIEN LAP QuUY,

Toi=Cao Phap-Vien khong nhﬂng co quyen klem
hicn cac vén-klen Lap-Phap ma con ¢o quyen kiem.hlen
cac vén-kien lap-quy, Them vam d0, Vlen con hanh xu
quyen kiem phap trudc king thuoc Tham.Ghlnh-Vlen- T
tung chong thing quy&n la mmt tham quyen quan=-trong
nhat cﬁa Themn Chlﬂh-Vlen muc dlch a6 klem soat tfnh
cach hﬁp phap cua cac hpnh vi hanh—chanh hau che chd
ﬁgddl dan chong lai nhung lam—du.nrr cla cac vien-chuc
hanh-chanh., Nay tham-quyen klem phap nay a3 ve Toi-
Cao Phap-Vlan voi mot val sia doi ve thu-tuc £6- tung.

Tham quygn klgm hien va klgm.phép céc Séc-
1enh nghl-dlnh quyet dinh hanh~chanh cua T01 Cac
Phap-V1en rat quan-trong vi trmng thuc t6 nd e nghia
la kiem soat chlnh nha canm quyen hann chanh, Su kiem
soat nay nhic nhd cac co~quan cla Hanhuphap phal hanh
dong dung luat. No con bleu dddﬁg t{nh cach dan-chu
cua che-do Cong-HDa vi nd ching to chu H?Hﬁl dan thay
rﬁng nguyen tée trong-phap Chl phoi bat ot q1, ke ca
nha cam-quyen. Mot Qunc Gia co mot to chuc tﬂ tung
chmng thang quynn rong rai va hiu hicu od thé tu’hac
la dan chu.

Tuy nhlen, kot qua tot dep nay chi dat dudc
neu vioc klem hlen va kiem.phap thue sy chu dao, neu
cd—quan kiem hién va kiam phap thuc su doc-lup dol voi
quyen Hanh—Phap va ¢o uy-tln cao d01 ¢di quoe-dan,
Ngay nay T61-Cao . Phap Vien e uy tha hon Tham-Chanh-
?1en, chfc s6 hanh xu tham-quyen nay mﬂt cach hleu qua
homn .,

Cung nhu thil tuc klem hien cae vﬁn-klan Lap
phap, to tung xin phan quyet ve tinh-cdeh bat hdp hien
hay bat hdp phap cua cac vén-klen 1&p~quy duge mo rong
cho tat ca moi ngUdl'va moi cd-quan co tu cach phap nhan.
Buﬁng—su ¢$ the hanh s to quyen hﬁng mot trong hail
phuong cech hofic chinh t& hofic khudc hien.
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Gung nhu vlec gla1-thlch Hlen—Phap, tham
quyen glal-tan chinh dang dudc Hien-Phan giao pha cho
Toi Cao Phap—fien Ua hai tham quyen nay deu co tlnh-
cach chlnh-trl o PPt bdl vl chi ¢d Tong-Thmng, Chu-
Tich Thudng Nghi-Vien, Chu-Tlch Ha Nghl-?ien, mGt phan
ba (1/3] tmng 34 thl-sl hoZe mot phan ba (1/3) tong
80 Dan-Eleu mdl cO quyen yeu cau T01-Cao Phap-ViEH
glal thlch Hien-Phap nay phan quyet vé v1ec glal tan
ch{nh dang ¢ chu—truﬂng va hanh -dgng chong lai chinh
the Cong-Hoa. Tuy hhién, hai thu-tuc nay co mot diem
khac blet quan-trmng. Trong khi pban—Quyet Glal-thlch
Hlen-Phap chl theo da 50 thUGng ma npddl viet da phan
tlch J doan thu nhat thi phan quyet glai ~tAan chlnh
dang lai le hoi phal hGl du ba phpn tu (S/M) tong a6
Tham-Phan To1—Cao PhHU—VlLD tal chuc, Tic-80 dac-blet
naj da noi 1lén tinh cach thidt ycu caa chlnhudang trong
Slnh hGat Ghlnh-trl Quac-gla, Hon nua, v1ec xac- -dinh
the nao la chu-tr&dng va hanh donp chonp 131 chlnh-
thé Cong-ﬂoa cung gay ra nh1ou tranh 1uan va e the
bi lam-dung trong VlBC dan &p 3oi lap cua chlnh-Quyen.

Glac-sﬁ Vedel &a dua ra mot dlnh nghia phap
ly che danh tu Cong-Hoa. ”Cmng Hoa 14 mot chendo trong
ao Quoc-Trddng do dan bau va khnng Chl dlnh hodc bing
di-ke hofic bﬁng mﬂt phudng-phap quyeu doan nao."(l)
Ngud1 ta thudng lam lan Cmng-Hoa vdi Dan-Chu va nghl
réng-che-?o Dong-Hoa tat nhlen dem lai dan-chu. That
ra dan chu haj doc tal chi la mot tlnh-trang chlnh-trl
cua mat che-do. Che do do co the la quan —chu hay Cong-
Hoa. vl the dau Hoa - Ky theo cha-do Gong-Hoa va Anh-
Quoc theo che do quan~chu nhung ca hai dsu 1a nhing
nude dan chu.,

(1). G. Vedel, trich dan boi Lé-dlnh-Chan trong
"Danh tu Luat Hien-Phap". (Saigon : 1966), tr. 28,
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Didu 25 Hlen—Phap qui-dinh : "Mai Congﬁdan
dou ¢d nghia vy baa-ve to-quoc va chlnh-the Cong-hoa
Dieu 81 lal danh rieng cho Tﬂl-Cao fhap-VLGH tuyen
phan Flal -tan mot chlnh-dang CD chu-trddng va hanh-ﬁong
chong 1ai chlnh the dd. Nhw vay chlnh-dang ¢uge blet
dal hon cac phap nhan khae vi dude hddﬂﬂ mot dic quyen

al-phhn. Thay vi bi xet Xt tru@c mot toa an thudng,
Chlnh—daHF chi bi xet x? trude Tol-Cam Phap-Vlen. Vlac
che tal bang cach glal-tan Khong ph&l la mot hinhyphat
dﬁc biet dci vdi chinn dang That the, chinh dang la
mot trong nhﬁng phap nhan ¢d quy-chb phap ly 31nh.hoat
trong khudn kho cua 1uat—phap Quoc-ﬂla. Néeu phap nhan
ay ¢O nhung hanh dong Uhl phap hag bat hap hién thi
ﬁudng nhién phai chiu ché tal va che tai manh nhat doi
voi mot phap nhan pPham uh&p 1z giai-tani

so ai th ehinh dang chi b1 xét x7 bot TGl—
Cac Phap—Vlen v phan quyet plal—t ‘n chinh dang phal
th du ba phan tu (3/14) tong 30 Tham phan Tml-Gau tal
chue vi chlnh dang 5 dai 1ap da. - ﬁu?t dinh che hda
trong Hlen-Phap, BleuQQ Hlen-Pth Con miﬂh thl : "Quoc
Gla cong nhan chinh dang il vai-tro thlet yeu trmng
ché ﬂ& dan chul Hon nUa, st vl-pham de dua dan au plal
tan ¢6 tinh cdch thuan tuy chinh tri, not su vi hlen
nghlem.tron? chit khon phal ia mut hanh—dang phi phap

thudnv cua chinh dang.

Va chu—tmfcmh va hoat-aong cua chinh danp
uhﬂng lgl chinh tne Cong-Hna can duﬁc minh-dinh vi nd
1len he mat thlet ﬁen tham quyen Toi-CaD Phap-Vien.
Vien 38 vo tham.Quyen neu hogt dong cua chinh dang chi
phi phap ma, khong chong lal chlnh-the Cnng—Hna. Vay ta
can phan t{ch ba dism sau day : Tha nao lg chong lai
Ghlnh-thﬁ CDHE—HD&, &1eu kien cau thanh toi pham va hau
qua chlnh-tri cua toi pham,

1/ Noi=dung cua su choug lai chfnh the Cong-Hoa.

Chong chinh-thé Gonthoa truﬁcihet 12 xan
pham hay lam nguy hal su hlen sinh cua nen G&ng-Hca.
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Thi du mﬂt chlnh dang chu-trudng tal lap nen quan=-chi
hay thlet-lap mot chinh-the dﬂc tal phat xit.

Chﬂng chinh the Gunp-ﬂoa con co nﬂhia la xamn
pham sy toan ven lanh £ho hay nen ﬂnc—lap cua qumc gla,
chgnp han nhu mot chinn ﬁang chu—trudnp ch1a cBt dat

ﬁdc hay lam taz sal cho npoal bang 16 miu 4o ban nude
cau vinh, vl dieu 1 HlEh—Phap da ghi rs "Wiet Nam_la
mot nﬂﬁc Gong~Hoa, doc=-lap, thong nhat, 1lénh tho bat
kha phan

Trai lal ehu trudnp thay dol hlnh thifc cua
Quoc-hol, hay hGl dung olha ché do tuyen eu khon? ¢co
tinh cach uhon& lal ch{nh-tha Cong—Hoa. Tuy nhlen mot
chinh dang khﬂng co chu—trudng va hanh—dong chonp lai
chfnh-the Cnng-Hca van bi duong nhién Hlal tan meu khﬂng
th Zu nhing disu kién luat dinh (luat 09/69 va S#c-luat
so 060/72).

Bgmal ra theo dlen-cne, Viet Mam Cong-qoa 1a
mﬂt Quoc-Gla chmnp Cann cho nen'mot chinh dang ¢ chu
truong Cong-San thl ducn g nhien bat hop hisn va khang
dudc pheP hogt doﬁp nua .

That ra dieu 81 doan 2 Hitn-Phap cd the gay
re nhleu tranh luan vi nea giai ~thich chﬁt che danh
b chmng lai chinh thé GDHF—HOa" th1 chi ¢d nhung
ch1nh-dan9 chu-trudhg tat lap nen Quan-chu hay thiet-
1ap mot chmh—the d{:u:: tel phat xf_t mo’i bi Toi-Caa Phap-
vien phan quyet plal—tan, con neéu chu—trddng chia cét
dat nudc, duy trl tlnh trang hail nudc Viet—Nam.hien tal,
le thude vao mct cudng qucc haz co zuy chu nghfa Cong-
San thi vugdt ra ngoai tham quyoen cua Toi-Cao Phap-Vien.

Trudng-hqp chlnhutrl te nhi la hien nay dang
Dan~-chu ﬁang nim chlnh—quyen cua Tonp-Thang Nguyen—vﬁn-
Thleu chu- trudng de M&t Tran Dan-TDc Glai-Phang'Mien—
Nam hGl nhap vao moi trUUng chlnh-tri Quon-gia va sinh
hoat nhu mot chinh dang. Dicu a4 tat nhién da 1a vi-



http://sachviet.edu.vn

- 38 -

hién. Nhung day la mct van do chlnh-trl kh.:::nH nhung co
tinh cach quoc-nol ma cdn cd tam mic qusc-te nen phai
dutdc plal-quyet bﬁng phu@np cach chinh- tri dua tren cac
tuong ,quan quyen Yue vq nhing tinh toan thuc té de phi
hop vl quyen loi Qude-Cia. Khong mot nha lanh dgo
qucc-ﬁla nac 131 hy sinh quyen 1gi chunq de danh doi
not didu ¥hoan chet cua ﬂien-rhap.

2l Qj;u-kién cgq”;hénh toi~pham,

Van de dit ra 1a mot chanh dang chmng chinn
the Gong-haa banp cach nao thi mdéi bi glal-tan s

Theo disu 81 Flen -Thap thi chanh dang ay phai
chang bang ”chumtrddng va hanh-dong". Ghu—trddng 1a
mue d{ch ma dang muon dmt dude bﬁnw su hogt- donn chlnh
tri. Ghu—trudnp khmnp phal 1a e dlch th tronp dang
quy ms ¢o the 12 ca nhdng mue tien tham kin dang muon
thuc hlnn mién 13 e¢d &4 bang chﬁnn ve nhihng pible tisu ay.

VL disu 81 Hien ~Phap dunp chu "yva de noi hai
danh tu chu-trUﬂng va "hanh- dong nen ta co the hiéu
réng, ve n:;u},ren-tac mot chanh dqnp chi mdi ¢d chu-
tPUﬁng me, chug hanh donp chong lai chfnh thé Cona-TIoa
thi chua the bi plal—tan.

N pugc lal, mot chanh dang cm nhing hanh-~ dong
Ehcm'T 1%1 chfnh the Cmng—Hﬂa nhun§ chu-truﬂng ghi
trong dang quy van hdp hien ¢d the bi Wlal—tan khnng 7

Nhu tren da nql, khi tim blat chu-truwng cua
mot chlnh-dang, Toi-Cao Phap—vlcn khong the chi c&n ci
vao hlnh thic be ngoai nphIa la cﬁn—cu myc dich ghi
trong dang quy e, phal tim blet ca nhunp muc tieu tham
kin qua hanh-dong cua cac dang vién.

~ ? L] . R 4
3/'§gu-qua cua visc gisi-tan.

Khi mot Bhanh dang bi T51-Cao Phap-vl?n giai
tén thi tat ca nhitng .0 chifc trdc thuoc chanh dang do
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phal tan vo lucn. Trong phan quyet ?1a1-tan Tol- a0
Phap~V1 n ¢o tham—quyen truyen sunz thau tai-san cua
chinn dang bi glal- #an vao cone quy Quoce QLa. Bien
phap tich thaa tai—san co muc dlch naan chan chinh-
danﬁ bi HL&l—tﬂn qu-dunq tai— an nay Qe t¢ep tuc hoat
Jung tPDﬁb bong toi.

MUS _II.- CONG-LY CRINZ-TRI.

101—Ca3 Phap—V1en khoaﬁ nhﬂng la mgt Toa-4n
cao nhat ma con 1a mnt phan ba JJa chinh-quyen, giu mnt
val ~tro quan- trong tronq vicc uuypt—&lnh cho Quoc-Gin
hlen aay va vach Ao 161 pnﬁl 21 troasg tuidng lal.
Nh&nn Téunén cac cgp th{ gi&ig thich nml—dung
s@n o0 cua LuaJ—Phﬁp va Lnng Tiec den day 1& het
FﬁUUl ta goi day 1a moa an phap ly, Nhamg T51-Cao Phap-

g

W*Ln thi lai &hac. TDl—CaG Phap-Vi ¢hy, cao hon cé, phéi
1a mot Tca an cua cong —ly, Ve mgp A cua cong 7=1y phal
nhrn—unDt IJdV 1a 16 phqi' Neu Vicn khmng lam duge
tkc@ y ao vi mmt daouluqt khoug gh phcﬁ thi U1en phal
ufl@u ha 1uft do diw Da nhleu L an Vlen ﬂn-dlnh 1uat
phap va 300 ﬁﬁﬂ* ne Eane Tréen 1* “1*“+ conp VLEG nay
thuoc nhlem Vi i %uuc-Hal. Nhng Vﬂen ad quyen aJl

y, nhéc nhd g thicu SGt nqb sal lam cua Luau-phap Day

la thGm v du-phap cua THi-Cao Plhap-Vién.

—

'.'-

The nao 1a conpm¢y Bhlﬂh“tr ? Lam sao cong
1y va Ghlﬂh“trl 1ai cd the din oy chung vdi nhau trong
ithi uoﬂguW“ v ch1nh tri 1a hat 1&nh—vﬁc biet—lap doi
khi con mau-thuen nhau nlla ?

Ngudl ta thUUng v1en dan ba ly do sau de
chuhg-mlnh su'hlen hitu cua mot nen Cong=1ly chinh- tri
1a can thiet.

1- Ve phudng-dlan quyen—ldl cua che-do, ngudl
ta cho rﬁng U vc-td va doc lap cua Toa-an dacnblat 86
bao-dam congulg vi cdc Tham-phﬂn nay khnnp s set kieng
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ne dul vdl nhing npﬁd1 dang o nhing chie v eo quygn
hanh 10‘:1 lac.

2- Ve phuﬁhg-mien quycn-ldi ce mham-phpn
daaﬂ, dﬂl hoi rﬁng doan-thﬂ nay khong dlnh danp vao
nhung cuoc tranh-chap chfnh—tri hay quyeén 1gi chlnh-
tri de ¢ the hean-toan conp minh teroeng nhicm—vu cua
minh.

3- Sgu net vo phuﬁng—dlen quyen-ldl cua bl
cao, ma. hoat- d@ng phal duﬂc tham dinh banp mot co- -quan
tai phan déc bist phan XU theo quan—dlem ch{nh—trl ve
ﬁﬁc-quyen ky-thuat cua cd-ouan conL quycn cun nhu
quyen 1di Quac-gia. b tham—ﬁlnh nay khﬂng tha naa thED
tlnh—than phap-1y thuoc 1anh-vye Tu—phap nhu dan luat
ma phal theo tlnh than conw-phap dua vao cac yeu o
nhan-su, dlnh-che, cﬂ-cau va phat 1a hoan canh va moi
trudng ch{nh-tr;

Do do ngudl viet 88 triuh bay van de dudi
hai diém sau day

1/~ THAM-QUYEN DU-PHAP CUp TOI-CA0 PHAP VIEN

Ngoal nhlem—vu thonr-nhat hoa anmle hau ?151
thich 1uat-phap Quoc gla them m@t quan aiem chuny, To1i
Caoc Phap-vlen con ¢o tham-quyen du phap, nghia la qua
phan quyet T34~ Gaﬂ Phap—Ulan co the trinh bqy Ghl&u
hudng 1uat phap phal theo trfnp tudne-lal hau ool y cho
Hanh—phap va Lap—phap nhia thidu sdt trong he-thong
phap ly hlcn hita cung nhit tao dudngwhudng mﬂi cho Luat
phap Qumc-gla, hau hﬂl co-guan nay co the xu—dunp sanp
quyen 1ap-phap cua minh.

Phan-quyat nzay 29-4-1970 va ngay 5-5-1970 (1)
cua Toi-Gan Phap-Vien ve tinh cach bat hdp hién cua Séc-
luat 80 11/62 ngay 21- 5~1962 thiet-lap Toa-an Quan-su
Mat- Tran ga dua den viec ban-hanh Luat 95 006 /70 ngay

(L). Vu Hu?nh-Tgn-Mgm {29-4=T70)- va Tran-ﬂggc-chﬁu
(5-5-1970}.
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23— 6—19?0 sua d01 Sﬁc luat ﬂOl tren Ao phu hop vai Hien
FPhap hau bao dam quyen 1gi cia bi can.

Phan quyet nnay 0?-6—19?1 cua Toi-Cao Phap-
Vigh tuyan bs hdp hiéh thanh phan tham phan hlen hitu
cua T4i-Cao Phap-Vlen da giai-quyot ﬁudc cuoc khung
hoang chlnh-tri d thuang tqng cJ cau Qucc-gﬂa va thic
day Qu.oc-hcgi bleu quyet Luat 36 010/71 ng pay 29-6-1971
sua aoi va bo e luat so 007/68 npay 3-9-1960 an-dinh
to-chidc va disu-hanh Toi-Cao Phap—Vlen.

Ngudl ta ¢d the phe—blnh phan quyet nay ve
phUGng-dlen kynthuat tu-phap vi dml tugng vy kLen chinh
la Toi=Cao Phap-V1en (On ne peut a la fois etre jupe
et partle) Nhung, that ra quan-diom.nay ¥hong hoan toan
hop ly vi nguyen ddn Nguyun-the Phuong tu Nam-ﬂlnh
trong don khoi to do nﬁay & ~5=1971 da thlnh e an Tﬂl—
Cao Phap—V1en tuyen phhn Ve tinh-cach bat hop hién cua
Luat OO?/68 va sdc-16nh 80 510- %L/TT ngay 19-10-1968
cua Tonn-Thong Vlet-ﬂam Conp—Hoa bo nhlem chin (9)
Tham-Phan TDl-CaG Phap Vien nhiem ky dau tian- Theo
dleu 81 daan 1 cua Hlen—Phap thl chl 6o Tﬂl-Cﬂo Phap-
Vlen ma' co tham quyen phan quyet ve tlnh cach.hdp
hien hay bat hdp hien cua CAC vén-klen 1ap-phap ve. lap
quy. Do do Tol-Cao Phap-Vien khonp the th-t? dudn.
Trong phan dan chitu &n vén, Tol-Cao Phap-Vlen da bay
to th tinh than trach—nhiem chfnh-trl ro rat :

"Chieu chi ludng-tam_chuc-ngh1ep khnng cho
phep cac Tham—Phan Toi—Caﬂ £ choi trach-nhiem ma
toan dan da uy hac cho T6i=Cao Phap—Vlen, va quyen
1gi £01 thudng cla Quoc -gia doi hoi viec x6t XU
ds lam sang to mct van de trong dei hau chan ding
viec pho blen nhunp guan- nlem sai lam phidong=-hal
dén che a5 phap tri". (1).

(1) "Phan-quyet ngay 7-6-1971", Tu-Phép Tap-San. I
(thang 1, 2, 3, L, 5, 6 ni&m 1971), :tr. L7.
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I1/- GONG-LY CHINH-TRI_VA PAC-BIET PHAP-VIBN.

Dac-blat Phap-Vien 1a mot cd-quan tai-phan
ch{nh-trl co sy hdp tac gita Tu-Phap va Lap-Phap do
Luat su l?/69 ngay 2l 9= 1969 thlut*laﬁ. Co quan nay
¢é tham quyen truat quyen Tong-Thnnq, Pho Tong—Thﬂng,
1hH-TUdng, Tong BD-Truﬁng, Tham—Phan TDI—C&J, _
Glam-Sat Vien trong trudng-hdp can tol phan quac va
cac trong tgl khac.

Bﬂc-blst Phap Vien pﬂm co bhu—Tlch Toi-
Cao Phap—VLen glu chuc Chanh«Tham va nam Ngh1-51 cung
nam Dan-Bleu gi chiec Hol-Tham.'Khl chumtich 751-Cao
Phap-Vien la b1 can thi Chu-Tlch Thugng-Nghi- Ulen giu
chic Chanh-~Tham,

Chi co Quoe- HOl mdi ¢S tu cach ¥hoi to Gac
nhan v%t noi trén trudc Déc biet Phap-V1en. Day 1a
mct thu=-tuc phat Sth tu thu tuc Impe&chment cua Anh
Quoc. Phan quyet truat—quyen ph&l theo da so ba phan
£ (3/&], rleng dol vl TonguThong va Phc Tong~Thong,
phan quyet nay phal hol da da 0 bon phan ndm {L/5)}
tong 80 nhan-vién BEG-blEt PhHD-V]FH.

Mie dau thuntuc naf chug bao gld duge hanh
xu tal Vlat-Nam Ccng-Hoa, nhUhg Luag chn-Phap dnl
chiéu cho ta thay né da hon mct lan dUUu hanh xu tal
Hoa—ky. Trong do6 vai-tro vl Chanh—;ham, tue Ghu—tlch
Toi-Cao Phap-Vien, that vo cung quan-trong.

Nguyen tic moi ngddl déu binh dﬁng trudt
phap 1uat khung ngan can cac nhan vat 1anh dao Quoc-
gia dudc hudng mﬂt dﬁc quyen tai phan vi tu cach va
val-trn chinh- tri ¢ua hn, That vay, neu cac nhan vat
nay pham trong toi ho van bl truy £6 trude cac Toa an
tu phap, nhung ¢hi truy o ho trong tu cach 1z mnt
cong dan chd khong the truy to ho trong td cach la cac
nha lanh dao Quoc-gla. vi the ho can phal duge mot co-
quan chfnh—trl tham.dlnh c&n nhﬁc su 101 hai theo qu&n
diem chlnh-tri de xem sy truat quyen ho c6 can thist
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cho Quyen 1o quoc gia hay khong. Néu bl truat quyen
thi ho trd thanh mot cong dan Lhudng va di nhlen bi
luat phap chi phoi nhu bat e th cong dan nao Khac.

Van de that kho khin va té- nhi khl nhan vat
bi dua ra trude bBic- biet Phap- Vlen ge truat qugan la
vi Tong-Thong ném trong _tay chie i Tong Tu-Lenh Tci—
Cao Quan-ldc. Truyen ~thong chlnn-trl tai Anh-quoc va
Hoa~ky cho phep ngudl tq lie quan, nhung tai cac Quoc
gia Elnh hoat dan chu con phci thai nhu Viet—Nam, tlnh
traug nay kho long tranh dude mﬂt cuoc dao chanh ma
hau qua 1a huy let che do hlsn huu. Do do, mct phan
quyet theo cong ly chlnh—trl that VO cung can thist.
Va su khéo 150 cua v1 Chanh-Tham trude cac phan Ung
bﬂng-bot nhat thoi cua dan chung 1g mot dong gnp t{en
¢ye va quy bau cho quyun 1ol Quoe - -gig.

Cha—tlch T5i-Cao Phap—Vlen oa-ky, Thame-
phan Salmon P. Chase (nhiem lky lBéu - 1873) da mot
lan chung to tat ba 6. Sau khi Tonw—Thong A. Llncoln
bi am sat Pho Tong—xhong Andrew. Johnson 1en ke vl da
theo duoi chlnh sach mlen Bic thang tran phal Quen
chuyen cu vs tha thi? ke chier il ﬁ*ﬁﬁ Nam cua vi
Tong-Thong tien nhiem. Hhung uy tin cua Tong-mhong
Jnhnsan khong the nao sanh ﬁudc voi Tong—Thong Lincoln
nen ong da bi Quoc hoi t0 cao 1la "ngﬂdl cudp quysn cua
ke chlen bhéng misn Bic". Ho dem ong ra luan toi de
truat quyan (Impeachment).

Tham y cua Quocuhoi lﬂ muon chlem het quyen
hanh trong nudc de blen Tnng-Thong che thanh mot che
a0 tudng t17 nhu che-do Poi~nghi cua AnhuQch, Va Qude
Hoi dag doan rﬁng Tham—Phan Ghase, Chu—tich Toi-Cao
Phap-Vien, se nhan dlp nay tim hau thuan noi dan chung
vi nng nguyen 1a mot chlnh-trl gia da tUng 1am Bo-
Trddng Tai-Chenh dudi thdi Lincoln.
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Nhung Dng Chase thay Pﬁng néu de Qumc-hol
nhay vao thi ca Tong-Thmng lan Tcl-Cao Phap-Vlen ae
mat het Quyan hanh, nén ong Quyet-dlnh rang cuoc xet
XU nay phal phan-mlnh thuc-hien diang thu tuc hien-
dlnh Tong-Thong Chl bl truy to khi 66 bang chdnr ro
rang pham to1 phan quoc, hot 10 hay ca a6 trong to i
khae "

ﬁng cho phep 1uat sut Tmnr-Thong van hoi nhan
chung, va eac 1uat-su da vach el ra 1a cac nhan chang
nay chi dua vao tleng don . Sau POt moi ngudi thay ro
Tang—Thong chi phai mot cai tDl 13 khong dugc d6i thu
ua thich.

Doi thu cua Tong—Thong Johnson khong ai tin
rang ong da pham t01 "Shan quoc hay LS 10" nén ho
ben ghEp ang vao "ecae trong tol khac !

Dan gld quyetﬂdlnh 35 Thudng Ngh1—81 bleu
Quyet 'co toi" va 19 Nghi- 81 bl‘u quyet "Vo toil Tong
30 Wuhl st 1a Sh, nhv vay phal th au 36/5& mai dugc
tie 86 2/3 hien dinh d& truat quyen Tong-Thong.

Tong-Thﬂng Johnson thoat nan la nhd vqo S 1t
phan minh cua ThaMFPhan Chaﬂe da lam.sang to van ds va
chuyen hudng quan diem mdt s& Thugng Wghi-si.

Luc dau Tham Phan Chasa i du luqn mat- sat,
nhung khi tinh trang 1ﬁng dlu va HWUdI ta ¢o thi gld
3uy thl ho lai hoan ho Tham Phan Chase 1a mat vi Ghu—
Tieh T01—Cao Phap—V1en tai ba, Ngﬂdl ta nhan dinh neu
Andrew Johnson bi cat chue vl Quoc-hol knang ua, th1
ve sau khmng vi TongﬂTthg nao dam duﬁnp dau vdl Quocn
th nde. Va vlec 1am glam uy tln cua chite vy Tcng—Thong
con nguy hai hon la de cho mnt Dng Tong-Thong khong
xuat séc phuyc va dén tron nhlem ky.

4
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PHAN THY HAT

! \
L
I{jI(;Jﬁi)f4%£%}3 ETEEDQ
| : FRE j o T “'?J‘] o
TRONG SINH HOAT CHINH TRLGUBC GIA

Qun phEn th} nhat neuol vidt wita trinh bay
cac tham quyen chinh-tri cua Toi-Cac PhAp-Vidn. Mac
dau ¢4 tranh nhing khong Khoi dé cép vai khia canh
phédp 1¥ cua van d6. Phan thi hai ndy s8 dude khao sat
dudt khfa cenh chinh-tri nhiéu hon dé ti & ed thé
nhin thgy gy dons gép va vai-tro ana Tgi-cao Phép—Vién

trong sinh-hoat chinh-tri Quoc-Gia.

) ” . . L8 T . -3 .
Sy dong gop va val tro cua Vien the hisn

] 1 r ¥ Iy N
- Khuynh=hidag cua cac phan quyet, va

- Mie d@ d@c—lép cla Vi@n d6i vdi cdc thanh-

phEn ép-lgc n@i tal va ngoal~-ial,

i
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CHUONG

R
KHUYNH HUCNG GHINE TRICUATR CAG PHAC VIEN

U khl duﬁc thanh 1ap den nay, Toi- Cao Phep-
Ulgn da dung gnp Pat nhleu trong 51nh-hoat chlnh—trl
Quoc Gla qua ac phan-quyat klemrhlen, klem phqp va
gial thich Hien-Phap. Ngddi ta cd the nhan dinh dudc
khuynh-hUdng-chlnh tri cua vlen qua cac an~-le as,
NgUdl viet s 6 lan lugt phan tfch mot 20 én-lé tiéu—
bieu nhat chﬂ cac Vﬂl"tPD cua Jlen, Sau do 3 co mﬂt
cal nhln tﬂng quan ve dudnp-hudng chung cla cac an-la
ma Vlgn da Xﬂy-dgng

MUC I.- AN LE  B40  HIfN.

1/- AN-LE GIAT TufcH HIEN PHAP.

1/ Trong tal gia Hanh-Phiép va LAp-FPhdp :

Phan quygt ngay 31-~1-1969,

a- Tom t&t HDL vu ¢ Do vEn thu de npay 13-1-
1969, 22 Nghl-sl trinh bay rﬁng ngay 9-1- 1969 Tong-

Thong Ulet Nam Gung-Hoa pdl Thong-ﬁlep you cau Quoc-hol
phuc-nghi ay 1uat hpen—sach tai-khda 1969 da dudc Quoc—
hﬂl chung quyet ngay 6-1- 1969, nhung sy yeu cau nay bat
Kha chuan chap vi luat Ngan-sach 1a mot 1uat dﬁc-biet
dugb Hien-Phap quy-ﬁinh trnng th dieu khoan rieng 1&
dleu L6, dieu.nay chi au lisu trudng-hdp bat dong 7

; kien glua Thuvng Nghl—Vien va Ha thl-Vien va khﬂng
danh cho Tang-Thong quyen yau-cau phuc-nghi : ket luan
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CRC Nghi-ﬂl yeu-cau T01-Cac Phap- Vlen glel-thlch Hién-
Phap ve dlsm sau day : "Chiéu hlen-Pnap, Tong-Thnnp co
quyen yeu-cau Quoc—Hnl phic nghi du-luat Ngan-sach hay
khong 7"

b- Quan—diem cus TOl-Cao Phép- Ulen + Trong
phan quyet ngay 31~ l 1969, T61-Cao hap~vlen da quan-
nlem.rang ,”Chleu cac dleu u3, Q4, u5 va 46 cua Hien-
Phap, Tonp—Thong co quyen yeu cau Quic- Hoi Ehuc nghi
dut 1uat Nean- Sach, tu ¥ do1 vdi mht ha; nhieu chddng,
mic Ngan—Sach thuoc Hanh-Phap, va chi theo su yeu cau
cua eac quyen doc lap ¥hac doi vdi chuong, muc Ngan-
sach thuge cae quyen nay".

Cm- Nhan xét quﬁn dlem cun Tnl-Cao Phap Vlen
D6 vah de dude sang to tudng can nhac Jai mot vai chi
tist quan-trong cua su tr anh-chqp nay glua Lap-Phap va
Hﬂ_nh-Phapu HlenuPhap danh cho Tonﬂanong Quyen yeu—cau
Quoc-ﬂol phuc nghi mot dut luat aa duge Quoc—Hol chung
quyet Daj 13 mot wu the cua uanhuPhap nen 4oi khl
Tong—Thonw da 1am dung thu tUu nay ae thang Quoc-Hml.
Sy 1am-dung bleu-la ro ret nh at tranp Jlec yeu cau
phuc nghi noi tPB“u Tronp du than rnﬂﬂ sach 1969,
Thudng Ngh1-V1en da tu—y xén bdt Ngan- sach danh cho
mlnh 'y QBQ 000, nhung Tmnﬂ-Thonr da you cau QuUB-HDL
chap tbuan nguyen ven du thao hgan-aach 1o ca phan
Ngan sach cua Thudhg Nghl V*en nen vlec tranh chap mo'i
xay ra va dua deén phan quyet tren.,

y Phe binh phan quygt néy, Gug Tran-Viét-Long
da viet :

"Phan quyet nay ¢co uu ﬁlem ve phudng-dién
ch{nh-tri, ngén can viée phuc-pghl vi ty ai cﬁa
Tong Thong, nhung lai vi hién ngay tu can—ban
nguyen tde @+ "¢ dau luat khong phan biet thi chung
ta cung khong duge phan blet (ubi lex non digtin-
guit, nec nos dist1nguere dsbemus).
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That vay, Hlen Phap 196? khang phan- blet Tong-
TﬂDng chi cd quyen yeu cau Quoc-hai phue nghi
Nzan-sgch thuoe Hanh-Phapn Néu Qunc-gla theo du01
m@t chinh sach tlﬂt klem, trong do Ngan sach cua
Hénh-Phép qua {t ma Quoc—HDl lal bien quyet Npan—
Sach dénh.cho Lap—Phap qua nhleu thi Tong—Tthp

dI nhidn od quyen yéu cau QHDG-th giam bdt lal"(l)

2/ Trong tai giia Luong-Vien QuSB—H§i.

Phan quyét ngay 6-12-1968,

a- Tom t8t noi vu ¢ Do vEn-thu npay b-12-
19648, Chu—tlch Thugng Nghi-Vien yﬂu cau T3i-Cao Phap—
Vlan glal—thlch dléu 39 doan 3 cua Hlen-Phap (2) va
the thuc trieu tap Gude- HGl dé6 bleu-quyet vlec pdl tai
Ba=Le& mﬂt phal—doan thame-diy HDL thl hoa-~damn ngo hau
thﬁm do mgl trlcn voug dua tdi hoa-binh theo 19i yea
cau cua Tnnr-Thonn.

b- Quan diém cua Tml-Gao Phap—Ylen ¢ Trong
phan quyet ngay b-12- 1968 Tol Cao Phap-Vlen da quan
niem r%ng "Phe thie da Quoc—Hnl auyet dlnh ve V1ec
nghi-hoa du 1ieu noi disu 39 doan 3 cua Hlan-Phap 1a
Ha-Nghi-Vlen va Thugng Nghi- Vlen hop chung"”.

C = Nhan x6t quan-dlem cug Toi- Gao Phap-V1en 4
Day la phan Quyot Plél-thlch Hicn—phap dav tien éEE To1
Cao Phap—Vlen, Tronr phan vlen dan an van, Vlen da c¢ho
thay mot quan di&m chlnh-tri dat tren quyen ldi cua
Quac—gla hon 1la trén khis canh giai-thich chét chs Hién

(1).Tran-v15t-Long, "Dien-Trinh Tu-Thao Luat -Phap!
Tap san Quoc-Phong, 21 (thang 3 nam 1972) tr. 168

(2) .Dion 39 doan 3 s "Quoc-HDi co tham—Quyan quyet
dinh vlec tuyen-chien va nphi—hoa
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Phap. Boi vl theo Hién- -Phap Ludng—Vien Quac-Hoi chi
hop chung tronz hai trUﬁng-hdp 3ay, day

- Chung quyet mot du'luat theo 101 yeu cau
phic nghi cua TOng—Thong (dieu u5)

- VA biéu quyét de-nghl tu chinh Hién-Phap
(disu 10L).

Neu suy ronp ra thl con mot trudng-hdp chun
nue, la khl Tong—Thong don doc thonr ﬁlep trude Quoc-
H01 vi Tong-Thmng khmng the cun mot thcnv-dlep ma
phal doc lan ludt trude moi Vlenﬁ Hom ntta, thcng dlep
cua Tong-Thonn co mat muc dfen quan- trong la Je thmng
bao cho QUOG-th blEt tinh hinh QHDG-Glj va chlnh-sach
dnl noi, d01 ngcai cus chinh -phu hau Quoc;hni ¢é the
su-dung quyen Lap-Phﬂp cua minh,

Vgn ig hda dam co tinh caen quan-trcng dac
blet 51 vt van mang cha dnt nUUc, mgt uuoc thao
1uan chung glwa cac Nghl—al vA Dan-Bieu la can thict
de phan anh v chi va lap truong chung cua toan dan (1)

S¢ af <$ phpn-quyet giai-thich Hidén-Phap nay
vi s as Ky gide hat Ulen.

"Nghi-st thuwnp co mic cam by ton vl eho
rﬁng ho dai-dlen toan Qch va phan 1dn 1a nhung
ngﬂdl co dla-vi cac trong a—hol, ho 8o lap-tru@ng,
co hau thuan chlnh-tri ¢S kha nang cunp nhy sy
chin chﬁn tram tint. Hdn nua, nhan so thl-si chu'a
bﬁng phan nua dan bieu, Do da, ”hudng Nghi- Visn

¢co tinh tranh ne cac phién hop khcang dai luﬂnp
vien", (2)

{1}). Zﬁ-van phan- quyet npay 6-12-1968 cua Tul-CaD
Phap-Vien.

(2), Tran-Vidt-Long, Op. CGit, tr. 160.
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3/ X8c vhan sy hién didn cua Toi-Cao Phap-Vién.

Phan quyét nray 19-6-1969,

a- Tom tit nai vu : Do vAn-thu 30-6- 1969 Chu
TlGh Thudnp N@hl Vlen va Chu—tich Ha-Nﬁhl Vien yeu cau
T01—Ca Phap-Vlen eial thich d15u MS'Hlen-Phap ve diem
Sal day : "sau phan chung quyet khi dy luat dudng
nhlen thanh lu%t, va dudc Qunc—Hnl fdl 1en Tong-Thon
de ban hanh Tonp—Thonp cé the tu y sila 463 ban vin ad
trude khi ban hanh khong 70

b= Quan diem cua Lnl-CaoPhap-Vien - Trong
phan quyet ngay 19-8-1969, Tol-ﬂao Phap-Vien da quan
nlem.rﬁng : "ohiéu dleu U5 va 81 Hien-Phap, Sau khi
QHDG-HDI chung quyet mot au luat va chuyen den Tong-
Thnnp aa ban hanh néu khnnp dﬂnﬂ quan diem vﬁl Quoc -
Hoi Vo vlec Flal-thlch mot dieu khoan cua Hlen—Phap,
Tong-Thonr chi co thé ban~hanh sau khi van 16 tranh-
chap da duge T5i-Cao Phap-Vien piai-quyét !

¢ w Nhan xat quan- dlem cus T01-Cao PhaE_
Vlen : Vu tranh- chap nay Jlen-qunﬂ ton Luat so 008/49
nray 26 5-1969 va vlec bai-bo Toa—ﬁn bic- Blet khi
luat nay con 13 du—luat Tnnp-ThnnE da, yau—cau Qucc-
hoi phuc hehi ﬁleu 2 va dieu 3. Bisu 2 da bi 103 phleu
va dleu 3 bl 66 phleu khonﬂ chap thuan ve 161 yeu-cau
phuc-nghi cua Tonp-Tthn. Theo quan-diem cua Quoc-hoi
thl ldl veu-cau phuc-nphl da bi chunp-quyet bac bm ve
ca 2 diem v1 18 s6 phieu chap thuan kKhong dat qua ban
tong s6 quy vi Dan—bleu va Nghi- sf JNmp theo TDHF-
Thong, thi Quoc-Hni ehi du fuc -85 dé bac bo 161 yeu-
can phuc-nghi ve dleu 2 na thnl. Nén Tung-Thong ban
hanh luat nay theo tleu-chuan ao,

Tuy quan -diem cua Tong-Thong hoan-tuan hop
1y va da dude xac nhan bai phan quyet npay 13- 6-1969
cua T61~Cao Phap-V1an. Nhmp & day quan-diem as lgi
doi nghich vl quan- -diem cua Quoc-bﬂi ma Tonp-Thnnp van
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ban hanh 1u%t. Vo hinh chune Tonp-Thonr da quen su
hien-dlon cua Toi Cac Phap—VLBn Dieu a3 ¢& thée gay
ra nhleu hieu lam rang Hanh Phap xem thudnn vai-tro
chinh~tri cda Ty-Phap va kKhuynh- loat LapuPhap.

Méc dau phan quyet nay ihﬂﬂ cﬁ hleu-luc
dlnh chi hay thau hoi Luat 008/69 vi Tonn—Thmnﬂ a5 dat
Quoc HDl va TOl-CaO Phap-Vien trudc mgt tinh- tranﬂ da
roi, Nhunn ne eéd hleu lye nhu th nruyen-tac tien
quyet xac nhan sU hien dien cia Vian trnnp co cha Quoc -
Gia va tham. quyen Flal -thich Hlen-ﬁhap cua Vlen trnng
val tro pho1 hdp va dieu hoa rida ba cmng—muyen hién
dinh.

I1/- AN ~ LE KIfM - HIEW.

1/ bicu-hda sinh-hoat chinh-tri Quéc-Gia.
Phin-quyet ngay 13-7-1971.

a- Tom tat nol-vu : San khi Luat 86 009/71
nqay 23~ 6- -1971 quy~-dinh tho- thuc bau cu Tong-Thonp-va
Pho Tong-Thonﬂ siblele ban hanh, cac One Npuyen—Tran
Tran—cang-Quoc, Cao-the-Dunp va Ludny—vﬁn-Thm da dan
Lugt thlnh cau Toi-cao Phap—vion tuycn phan dleu 10
khcan 7 cua Luat nay ve sy gldl—thieu unn cu vien
Tnng-Thcnp 1a vi hién. Mnt quan—dlem duy-nhat cua Vien
ds duge trlnh bay trong cac phqnmquyet ngay 13-7-1971
1ien-quan gén tUnp v noi tréen.

b- Quan-diem cua T61-Cago Phap-?ien 2 Theo
quan-diem cua Vien thi ﬁleu 10 khoen 7 khong bat hdp
hlen. Tuy nhien, 1an dau tlen trong an—vﬁn kiamhlen
cua Ulen co mot 1ap—trudng dct- nghich cha Tham-Phan
Toi-€ao Tran-MlnhuTlat

C=- Nhan xet quan-diem cua TDi-CaD Phap—V1en 1
Theo Gigo~su ngyen—Quanp—Quynh, mot chuyen vien tai
Toi-Cao Phap-Vien, nguyentée gidi thieu tng el vién
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Tong-Thong khonﬂ vi hian.(l) Chung tai ED cung quan-
diem vdi Thugng Wghi-Vien va Tham-Phan T01—Cao Tran-
Mlnh-Tiet,(25 nghla la ngﬁ@c lai vdl lap—tPUGng cua
Téi-Cao Phap=Vien va Gido-su Nguyen-quang—@uynh.

Th%t vag, dieu Pien 2igi thliu g cu vién
TGHg-ThUn5 cua dieu 10 khoan 7 Luat 50 009/?1 vi
pham Hlen Phap tal dieu e khoan 2 ve "sy blnh déng
gilla cac con: —dan dleu 13 khoan 2 ve quyen unp-cu
trén cén-bén blnh-dﬁnp Z va V1-pham tlnh than cua Hlen
PhaE khl danh ribnn chn Quoc-Hol va cac Nﬁhi-Vien doc—
guyen aé cu unp cu vién TonguThonr, ast Hanh—Phap
trong mﬂt tho ycu haon Lap-Phﬂp, tral vdi chu—trudnp
cua Hlen-Phapo anai ra, dleu 1uat trén con di  nguge
lai y chl cua nha Lap-Hlen khi 43t lal mct disu klen
ung cu co tinh cach chu-quan ma Quoc-HDL Lap-Hien da
hae bo voi da 850 tuyrt dol {69/117 Dan-Bleu Lap-Hlen]

Nhunﬁ tren phddnpudlen chlnh-trl, su gidi
thleu ung o VLen Tnnr-Thong la mﬂt blen-phau thfch

nghl.

Truﬁc hﬂt, sy giﬂl th1eu nay lam Fldi han
85 ung ou vlan hau ce the nanp cao uy tln cua v1 Tonp-
Thonp déc cu bang an phleu tin nhlem cah Quocndan.
Trong cuge bau cu Tong-Thonp nim 196? co den 11 Lisn-
danh tranh cu khmnp nhung Wam cho cunc b&L cu co tfnh
Cach traﬂ phun ma con lam ton thanw uy t{n cda ché-
do tren chinh trﬂdng quoc—te.

(l]. Hpuyen-Quanp-Quynh "Khdan 7 dieu 10 caa Luat
Bau~cu Tong=Thong 1971} Nghien-Citu Hanh- Chanh, L. (thang
10, 11, 12 n&m 1971)},tr. 9

(2) Xin dge : = Bien-bsn Thugng- Nghl-Vien s6 05/71

ngay 18, 19- 3-1971.
"Phan-quyet ngay 13.7- 1971 cua Toi-
Cao=Phap=-Vien", Tu-Phap Tap San, 2
(1971), tr. 10-16, -
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Npuyan tée glﬁl thieu con cn uu dlem thuc
day cac chlnh dana kat-hdp ds sdm tien dén Luone dang,
mot nhu~caw thiét- yeu clia sinh- ~hoat dan-chu.,

Cd thé dgy la quan dlgm tham kin cia TAi-
Cao Phap-V1en voi myc - ~a{ch dieu-hoa Binh—hcat chinh~
tri quoc-gia. vi vdl tren 500 NFhi-Vleﬁ va pan 200
thl 31 va Dan-Bi@u ma moi 1len-danh chl dude lay su
gidi thiéu cla mot trong hai thanh phan trén (100
Nghl-Vien hoac hO H@hl-SL, Dan-Bieu) thi {t nhat cung
¢d hai lisn danh tranh cu.

NhUng thuc te da khone dien ra theo du doan
do. Tuy the, cucc khunp hoaqm Chﬁnﬂ bao lau da troi
thso thdi gian va khong may ai chu § dén vai tra tich
cuc cda Toi Caa Phap VLen trong Quyet-ﬂinh npay 22-10-

1971 tuyen bo kat-qua cuoc bau-cu

2/ Bao vé canggquygn tu=dc.

Phén quyét nsay 25-4-1970,

a- Tim it nal vy ! Bﬁhﬂ rrlwdc-ta—lenh 56
1265/TA/MTLB/¥3/TTL nsay 13-& 1970, Tann_Trucng Bo
Qunc-Pthg chisu Sde-Luat am 11/62 ngay 21-5-1962 da
truy to sinh-viéen Huynh tan—Mam va 20 bi can ra trude
Toa An Quan Syt Hat-Tran Luu-Dang Vung 3 Chien-Thuat
Ve tol "Phan- -nghich va hanh—dcng phé roi cuoe tri an!

Cac Luat SU cua cac bl can da neu Xhude bien
vi hlen va thinh cau Toa in Quan-su M&t Tran Luu-Bnnn
chuyen don khudc-blen uung vdi ho-sd noi vy len Toi—
Cao Phap—Vien. Hhuhg Tma ﬁn Quan Y Mat- Tran tu khude
nap trinh don khudc bien va van tlcp tuc x6t xu, Do @é
ngay trong ngey 20-&-1970 cac Lu%t su cua bi can da nap
don ¥hiéu nai chonn quyet nghi cug Toa An QuanuSu M&t
Tran Luu-Bong t khudc nap trioh 1en Toi-Cao Phap-Vien
don khudc blen vi hién ve hai diém sau ¢
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- Bien ban dieu tra, tham.van cua Nha Canh—sat
Quoc-Gia BO-Thank Ssigon va Truc-ts Lénh s& 1265/TA/
MTLD/V3/TTL,

= Sﬁc-Luat sC 11/62 thleu-lap Toa An Quan-Su
Mat-tran.

-"'1 1 '{u = - - 5.
— b= Quan-diem cus Toi-Cao Fhap=-Vien :

Thea quan dlem cua Vlen thl mut 50 dleu
khﬂan cua Sac-luat so 11/62 trai véi Hlen—Phap va
Quyet Nghl truy to cac nguyen don trong hlen vu bat
hop hlEH vl vi pham dleu 7 dogan I Hién- Phap, Quyet—
dinh nay da cén=ci? vao nhung bang chung buoc toi do
su tra tan de doa hay eudng bach ma co.

¢~ Nhap xét gquan diem cua P6i-Cao Phap-Vien :

Ve phﬂdng—dlen phap 15, cac dieu 3 L, 5, 9,
12 va 13 doan 1 eda Sac-luat 50 11/62 56 chide Toa-ﬁn
Quan-su MEt - Tran trai vai cac dleu 3, Th. ??, 78 va
dleu 7 doan 8 Hlen-Phap la mct sy hlen nhlen khcng ai
¢S the ChOl cai dude ., Nhumg v1ec tuven bm True tn
lenh 3o 1265/TA/MTLD/V3/TTL cug Tong-Trudng Quoc-Phong
bat hdp hién da gay ra nhiéu tranh 1uan. hat vay,
Truc to lenh cua 6ng Tong-Truvng Quoc—Phong cung nhu
cac bien-ban cua cunc dieu-tra deu la nhung hanh vi
tu phap nen Toi- Cam Phan—V1en khong co tham.quyen tuyen
b6 vi hién nhu cac hanh vi hanh-chaﬂh '

True £5 1enh cua Tcng-Trudng Quoc-Phang ﬁua
noi Vi ra truwc tna co gia tri giong nhu kndl £0 lenh
cua Bien-ly : rleng cde bién ban dien tra cta Nha Giam
Do Ganh-sat néu lam sai luat thi do cac Tda £n hinh
sy huy bo.

Tnl Cao Phap-Viin ehi cag tuyan bo mﬂt 80
dieu-khoan cua Séc- luat 80 11/&2 to chun Toa ﬁn Quan-
Syt Mat-Tran bi vl hién thi hau qua tat nhien cua viec
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hanh x¥ tham quyen thoat sinb tu Sec- 1uat nay s@ vo
gla tri, nghia la Truc 50 1enh tren khong ¢ cﬁnuban
nOl dung, mac dau ve phﬂdng dlan hlnh thic noe 1la mot
hqnh vi Tt phap khoug thuoc tham quyan tuyen phean bat
hgp hlen cua Vien.

Vlac tuyen Qhan Truc to lenh sd 1265 bat
hop hién 1s mnt van de te-nhi vi dleu 12 Sar—Luat so
11/62 quy-dinh "Poa An Guan—ﬂu tal Mat-Tran.xu chung
tham. Moi pnudng chude khang an va pha an khang ap=
dung". Vhu the thl Ban Pha in phong hlnh cla Vien
cung khonp the huy bo cﬁc bien ben disu tra sat luat.
Va van a6 vl the trd nén ba LEC,

Tuy nhlen ve phudng dlEH chlnh-tri phan-
quyet nay eo gla tri nhu 1a mot an 1e nguyen tac. Theo
ﬁo, sy phan quyen gita Tu-Phap va, Hanh-Phap phai duﬁc
ap dung, dong thoi s¢ tu do nhan *han cung nhu quyen
blen ho cua'bx can phal duge t”let de ton—trﬂng. Co
nhu the cac conguquyen tu~do mdi dude bao dam,

Ngay chlnh tronp Ket- luan trang ngay 28-&-
1970 cua Vlen Chﬂ*nguly canh TO1-Cno Phap-Vien voi
nhung 101 1& danh thep xln bac khude hai khudc bien
tren cung da dé dit hai lan Xﬁc dinh "Chieu chi nhu
vay dung ve mit phap ly va chi ding vo m3t phap 13 Mg
thol? Va trong phlen xu npay 29- l}-l??o Ghudng 13
canh Tol-GaD Phap—vlen da tuy v bing ket lu an mleng
xin rdt ket luan trang ngay 26-11-1970 vua ndi.

f

Disu dé phu hop vdi nguyén téc "La. Plume est
SErve, 1n parnle egst 1ibre" (cay but thi le thuac,
104 noi thi thong dong) danh cho Tham-Phan Cong-To mot
it quyen tu do doc 1ap de hanh X\ nhiem Vil thec luat
phap va 1udng tan. Mot Tham—Phan Cong-To Khi lam.V1ec
trén giay Lo buoc phal vlet thso 1enh thddng cap,
nhung trung 181 noi lue bunc toi trude tos ¢ quyan
theo y minh mgt cach tu do.
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Vu an Huynh tan-Mam lﬂ mot vl an chlnh-trl
nen chung ta khﬂng lg gi khi TDL—GaG Phap-V1en da,
bay to mot quanudlem.chlnh-tr} ﬂe lam lang diu khﬂng
whi tranh dau cua 51nh-v1@n va cac nguon ap luc cua
du luan qua bao chf dong thdi canh cao cac Vlen chuc
canh sat vo su tra tan cac bi can, Phan quyet nay
cunp dnng gop mﬂt phan trong su ban h&nh cap bach
Luat 25 006/?0 npay 23- 6-19?0 s1a dol Sac-luat a6
11/62 ﬁe viec phan qayen ch{nh- tri va quyen 191 tu
phap cua cang dan da quy-dinh trong Hien- Phap dugc
ton-trong

I11/- AN LB KI18fM PHAP.

Trong lanh vut kiem phap, TOl-CaD Phap-V1en
da xay dung mat he thong an- le rat doi dao trong mot
thol gian khong day ndm ném oRY: ngay J1en diuoge thanh
1ap den nay. Cac phan quyet kiem phap phan nhleu khong
co mau sac ch{nh tPl dac blEt Tuu-+rung'fnl-0ao Phap-
Vlen chi hanh xd tham quyen hian dinh cua minh de ieiem
soat nha cam quyen hanh-chanh_tronr cac hanh vi lam
quyen hau ban-ve quyen lgi cua nguoi dan.

MUC II.~ KHUYNH-HUONG CUA TOI-CAO0 PHAP-VISN.

Qua cac an=-13 bao- hlen co tinh _cach tisu

| bleu nhat via ke, chung to ¢d the tim thay duﬁt khuynh
huwng dhlnh tri cua TDl—CﬂD Phap-Vien trong v1ec glal
thlch Hien—Phap va Luat-Phap. Khuynh-hudnﬂ do tun trung
ed thée quy vam hai dlem chinh la_ diéu hoa _sinh-hogt
ch{nh-trl Qch-Gia va Xay dung nen dan chu phoi thati
tal nude nha,

I/- DIEU HOA SINH HOAT CHINH TRT Quic-GIa

Toi-Cau Phap Vlen trnng hogt dong bao hién
1t nhieu ginng nhu cac toa an khae, ap-dung luat phap
vao cac trudng hop rieng blBt nhung Tol-GaD Phap-V1en
con lam nhicu hdn the nis. Vi rﬁng ban vAn cla luat phap
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thanh van khnng the la tat ca luat phap. Nhleu trudng-
ngp mdi xay ra va luat phap phal glai-quyet cac trudng
hdp nay. Thlnh-thnann Quoc hol thong qua nhung luat
mdi do glaluquyet cac truﬂng-hdp ot nhung doi khi
Ulan cung tim.thay nhung y nghia mdi trong cac dleu
luat cU ma tuyen bo 1a phu hdp vdi tinh than cia luat
cl.

Van de phai thich nghi hoa 1uat le nhut the
nao 1a mot quyet—dlnh chlnh tri tdy thuoc chlnh yeu
cua lap-tPUGnﬁ ca nhan cac vi Tham-Phan Tgl Cao. Nhimnmg
nhan vat nay khnng tach Pd1 khoi he thong ch{nh-trl
boi heo da do Qucc—hol tuyen chon va Tong-Thong bo-
nhlem, dang thoi ho clng khonp quen tiéu chuan dac dde
ve sy phe phdn ch{nh.trl ena Quoc-dan.

Trcng ndm nam qua, TDl—uﬂD Pnap~V16n da nhleu
1an dnng gap vaso vicc glal quyet cac cuoc tranh-chap
giua cac cd=-gquan cong quyen cung nhu mmt vai cuoc khung
hoang uh{nh-trl tram trong ¢S the dua den sy a5 vo nen
De 1T Cong-Hoa.

Voi vai tro tronp tai FlU& LaD-Phap va Hanh-
phap, glda hai v1en Quoc-Hol, To1-Cao Phap-Vien da
trinh bay quan dlem cua minh theo khuynh- ~hudng ch{nh—
Eri chu khong phal thuan by phap ly. Ch{nh tri & day
khong phal la chinh- tri phe nhcm.ms la ¢ sy linh-ﬁong
va uyon-chuyen trong cac phan ouyet. Fﬁc dau mdl thanh
1§p, T01-Cao Phap Vlen da nuy dudic niem tin tudnp cua
moi plai troug sy dung hoa cac quyou 19i cua Quoc~-dan
vol st thict bach cta Quic-Cia.

Tuy nhien su linh-dong va, uyen chuyen do
khong co nghIa la mot ey thieu on eo ve phuong dieén
phap ly, boi vl Toi-Cao Phap Van thudng than tronp
phan tlch minh bach moi uan khuc cua cac van de de thu
1y va dan chiéu 1y do rat day an trong cac an vén.
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Trong mot s trudng-hdp ma s tranh chap
glua Hanh-Phap va Iap—Phau khong may hap dan du—luan
va ¢d the gial-quyet bﬁnp yeu to thoie -gian, nhat 1&
khi Hanh—Phap aat Quoc-Hol trudc mot chuyan da rni
thi Toi-Cao Phap-vlen thudng co mot thai- do Pat da—
d&t. Ghanp han nhu phan quyct ngay 29~3-1969 ve vlec
25 Nghl-dl trong vin thu npay 10-2- 1969 dgt van de
"khi mot Mghi-s¥ gitt mot nhiem v ben Hanh—Phap va
coi d0 la déc nhlam_thi nhu thd cd ph&l la vi hlen
khonﬂ ? va 6o phai coi la Nghl—ﬂl as dudng nhien tu
chitc Nghl-Si khéng 7 Toi-Cao Phap-‘hen da bay £S
Quan—dlem nhut sau ¢ "Van thu ngay 10=2~ 1969 khong
nai mat ban-viin 1ap phap hay lap qul do do T6i-Cao
Phap-Vlen khonp €O le-tUdhb as phan-quyet tinh cach
hop hien hay bat hap hién!

I1/- XAY Dputic NEN DAN ¢l pEOI THAT.

é cac nude cham tlen T Vlet—Nam, Xa-hoi
khong sfn sang don nhan s inh-hoat chlnh-trl theo chicu
hudng dan chi that su. Thong thudng ngudi ta Ghl trich
cac nha lanh-dqo ch{nh-trl trong chlnh-quyen nhat la
cd quan Hanh Phap ma nqﬂdi ta khonﬁ 1uu 3 dén cac
khiém khuyet noi tat cua xa~hoi tu phfa dan-ching,
chinh dang, ton-glao, séc tnc, dia-phuong...

Dn do, nen dan-chu phap tri phai duge bac
dam bdi T61-Cao Phap- Van. V3 val -tro dieu khlen gumng
may tai-phan trong qaoc gia, TDl-CaO Phap- Vlen co the
baﬂ ve ngudl dan trudc cac hanh vi lam quyen cua cac
nha lanh afle ch{nh-tr1 va chi—huy hanh-chanh dong
thot gldl—hgn su tu do tac trach cla dan chung trudc
nhu cau an=ninh xa- hﬂl va quyen—ldi Quac-gla.

Lan dau tien trong l%ch-su phap ché Ulet-Ham.
he thnng tai-phan dugc hoan toan doc—lap vai cd—quan
Hanh~-phap ve phudng dien chfnh—tri va hanh-chanh va
duge lanh dac bdl Tol-CaD Phap-Vlan. Toi—Cao Phap-Vien
khong nhing 13 mot Tda Pha-fn ma con la mat co=-quan




http://sachviet.edu.vn

- B8 =

chlnh-trl ngeng hang voi hai cong—quyen Lgp-Phap va
Hanh—Phup cus uoe-Gia. Nguwdi ta ¢d tho do IUGng HUG
do dan e b cua 0§ QUDc—gia bang su ﬁoc lap cua cac
Tham-Phan %9 an. Bdi vay mut ho thong tal phan mgnh
cung 1a mot hlnh thie xay dUHg dan chu hﬂdng dan quﬁn
chun” co tlnh than trong phap va ngﬁn chan mo 1 mam
mcnnL dvs den tinh- trang doc tai chlnn-trl

blnh hogt dan c¢hu trong mot Quac~Gia cham—
tien cung cﬂ nhisu hlnh thie au tri khong nhing trong
dan dhung mﬂ ngay ca den.nhﬁnp lanh tu ch{nh-trl co
uy tin. Chang han nhu cac vnmg oY vien Tonnghong 1971
khi thl nou ddn ﬂng cu khl thi rut don, iMDt ing cu
vien fcng—Thong neu dfc e sd l mot nhd 1lanh dao Quoc
gia, thil vige UHg ot 13 mot quyet dlnh chinh- trl rqt
quun-trong 1len quan den vgn NPHQ dut nvde . Vi the ung
e v1en khong nen 60 thgl du do dit, chihg 5 thisu
tinh than cﬂ qpyet cua mot nna lanh dao. Thal do do du
ad A3 dua den cuoc khung hoqn& chinh- tPl vl chi con cd
mot lien danh ‘g cv Tong-Thong.

Cumc khung hoang da uhmnthﬂ-bang quyet dlnh
cua Toi Cpo Phq“~Vien tuven ba kot nuq cunc bau et
Tong-Thong va Pho Tnng-Thong nhlam ky 19?1 - 1975 56
chic nzay 3-10-1971. Quyet-dinh nay dudc xem nhu 1a
mot hanh vi chinh-trl cua TDl-CaD Phap-Vien e hop thiue
hoa mﬂt thucnte ch{nh~trla N&u khong, sy khung hoang
co tho dita uen v1oc cham At thl hanh ban Hien—Phan va
khl A5 tuong lai chlnh-tri cug QWhe-Gis that 1s den
t0i.
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CHUCGNG ?&i
! | t ] |
/ LAPCHINETRICH 14 TR A BLUAR \r

Fﬂr

Quyev T#-Fhap dou—lap avde uynnhiem cho Toi-
Cao Pnap—Vlem va dude hanh x7 boi cae ”hamehan xu anq
Nhung Tol—ﬂao Phap—Vlen kho long hoan toan dnc-lap boi
vl cge fham_Phgn Tgl_cao phal chiu ap luc t¥ nhisu
phudhg vi khac nhau, nao la oW tri doin va du luan
qu.an chung, nao la cd qugn LJp—Pban qua ﬁhe thuc chon
1ua va co-quan Hanthhdp qu & the thide bo nhlemu Va cudi
ﬁung*not an ~1ue ﬂDl bal quan—tfonu nhat luon luon de
nang trern trach nhiem cua cac Tham—Pﬂan 15i-Cao 13
quyen lgi cua Quoc~Gia.

Be cd the do 1vong dude muc do doc lap chinh
tri cua Tul-Cao Phap-V1en,:nguﬁ* vist 1lan lUGt trinh
bay cac diem chinh sau day ¢

- Thinh phan Tham-FPhan T61-Cao Phép—Vién.

o ’ Lok F - r F
- Nhung ap=-liue doi vdi Tham-Fhan Toi-Cao Phap-
Vien,

= MUE ﬂo duc 1ap chinh- tri cua Toi-Cao Phap-
Vien
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MUC I.- THANE-PHAN THAM-PHAN TOI-C40
PHAP-VIDN.

I/~ THANE PHAY DAI-HOI-PONG T0I-C40 PHAP-VIEN,

r|1heo Hién- Phap, Tod~ Gao Phap-V1en 53 tU S
den 15 Tham-Phan do Quoc-Hol tugen chon va Tong-Thong
bo nhlem th eo mct danh séch 30 ngudl do fhamrPhan Doan,
Cong-To Boan, Luat—Su Poan bau len vgi nhlem ky 1g 6
rnam.

Hhung hlen nay, trcng nhlem ky dau tlen,
Toi—cao hap—Vlen chi gom 9 Tham-Phan ma thoi. Chin vi
Tham~ Phan nay hop thanh Pai Hol—Bcng Toi-Cao Phap-Vlen.

ﬁ“’ng tuyan vlan Tham ~Phan Lﬂl-Caﬂ Phap-Vlan
phai I"Dp ddn tai Hol-dong To-chifec Bau-Ci. Thanh phan
Hol-BDnﬂ nay gom ¢d Chu- tich ”hUGng Nghl-Vien iam chu-
tich, Ghu—tlch s Nghl-Vlen lam Pho chu-tlch mot ﬁghl-
SL, mct Dan-Bleu, va mot Tham-Phan 10 an, mot Tham phen
cong to, mﬂt luat g1 khﬂng ra tranh cU‘lam.hol vien.

Tham Phan doan, Cong To dmaﬂ Luat-su’ doan
béng the thde 11&n- danH da so bau ed trong nganh cus
mlnh nam.l1en—danh, moi llan—danh mﬂdi.ngﬂdl. 150 vi
cua bag thanh.phan nay 56 13 c tri doan bau c 30 vi
UHg tuyen vien Tham-Pgﬂn Toi- CaoxPhaQ-Mlen béng the-
thue don danh hdp tuyen, truc tiep va k{n. Mci cu tri co

quyen bau toi da 30 Ugg tuyen vien, tuy. nhién,chi dugc
bau toi da 10 ung tuyen vien cho moi ¢ anh,phan

Trong trudnv  agp 50 ﬁng tuyen vion tring cu
chs, an JD npudi, 86 con tuxeu se duge chon trong nhung
ung tuyen vlen con 11 ¢é 80 phleu cac nhat khong phan
biet thanh phan.

Saqu do, Quoc Hnl SO hop khoang dai Luwng-V1en
a5 chon 1lug 15 Tham-Phan Toi-Cao trong so 30 ung tuyen
v1en tron. Chu tich Thudng Nghi—Vlen dhuyen,dan Tung—
Thong denh sach 15 Tham Phdn Tai-Cao da dude chon, do
Tbng-Thnng bo nhiem bEng Sﬁc-lenh.
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Tham Phan Toi-Cao Phapévian duﬁc hUﬁng qpyen
d&c mlen tal—phan nhu mot Nghl—Sl- Khl dac e cac Tham
Phdn Tol—CaD khnng duge hanh nghe rieng cus mlnh nig .
Cac quan nhan die 3, duang nhlen col nhy glal-ngu. Cac
Tham—Phan man nhlem.ky cé the tai cﬂjhoﬁc dudng nhien
qui hoi ngach cl,

17/~ cubC KHUNG HOANG VE THANH PHAN TOI CAO
PHAP VIMN,

A S e —— 1 P

Theo dieu L Tuat OD?/éﬁ £6 chﬂc va dieu_hgnh
Toi-Cao Phapkvian thi thanh phsn Uien gom 15 Tham- Phan
do Qucc Hoi tuyen chon va fong-Thong bo nhlem cdn o
tren mot danh sach 30 ngUdl do Thﬂm-Phan Boan, Cong—TD
Boan. Luqt-ou Doan bau 1en. Tuy Phleﬂ trong gial doan
mdi thanh lap, Vien ehi gom 9 Tham-Phan. _De bo tuc nhan
50 cho di 15 gita nam thu ba nhiem ky dau tlen cua cgc
Tham- Phan Tbl-Cac, 53 to chie mot euge bau o va tuyen
chon 6 Thar-Phan.

Thi hinh dieu nay, ngay 2+—J—1,Tl, Hol—dong
TD-ChUE Bau-ﬂu dude ¢ trieu tap a6 an—dlnh lich trinh
¢ ho cuoc bati B B EGS 6 Tham Phod Tai-Cab

Nhuhg ngay 204+ 19?1 Tol—Gam Phqp-Wlen da
tuyan ﬁhan ﬁne thuc bau cu bo tuc ay bat hdp hign vi
18 "su tuyan.chnn them 6 Iham—Phan Toi- Cao Phap-Vlen
cung tren.mot danh sach 30 ing puysn vien 43 lam sai
lgc ty 30 hian dinh!

Phgn quyat nay &a gay soi n01 trong du 1uan
va 13m dau de cho nhieu cunﬁ tranh- luan tren bao chf
hcﬁc tal dlen dan Qunc-Hnl. Lap truong cue doan nhat 1a
cua ﬁyaBan Tu-Phap Binh Cha Thudng-vlan. ﬁy-Ban nay cho
rang 9 vi Tham-Fhan f01-090 dudng nhlem nen £V chuc de
to long tnn-trang Hien Phap vi cUﬂc bau cu 9 vi nay nin
1966 theo ty EG tuyan chan 1a 9/H+ thay vi 9/30 hay
15/30 nen cung bat hop hisn (ban nhan dinh ngay 3-5-1971
ve phan quyet ngay 2044-1971)
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Tol-cao Phap—vlen da ra ma t thong ecgo ngay
12=5«1971 minh xac réng thanh phan Tol-Cﬂn Phapévlen
dUdng nhlam da dUdc tuyen chon ﬁheo ty 1@ ly thuyet
hien dinh 9/30 nen hop hien. Con sa 2 chl 13 con sO
thue ta vi Luat su doan chi ¢d Iy ung tuyen vien.

Phan quyet ngay 7 - 6-19?1 T01-Cau Phap-Vlen
lai tai xje dinh thanh phan hlen hitlu cua Toi-Cao Phap
Vlan khong vi hién.

Do do, QUDC-th da thong aua du-luat tu
chinh Luat so OD?/éﬁ de cham it tlnh -trang khung hoang
mot ﬁlnh ché uhinh-trl o En-ban cua che do, Hggy 25-6~
1971 Tong Thong da ban hanh Lugt so 10/?1 de sua doi
va bc: tuc Luat 80 007/63 an-dlnh J.O ~chi’c va Bleu—HEnh
Toi=Cao Phap—Vlen. Trong &5 Aisu 1 qul-dlnh + "5 - Cao
Phup-Vlen gom 15 ThamuPhan PGI—GQD Phap-Vlan do Quac-
HDl tuyen chon vs Tang Thong bo nhlam sheo mot danh
sch 30 ngudi do Tham-Phan doan, Cong-lb doan, Lugt -8y
dcan bau len. Trong nhiem-ky dau tién Toi Cao Phap-
Vlen chi gcm = Thmﬂ Phan. Nhlem.ky Tham-Phan Toi-Cac
1g "6 nam' .

MUC II.- NHONG 4P-Lyc BOI VI THAM PHAN
101 €50 PHAP-VIEN.

I/~ Ap-LUC ctip DU-LU3N VA C¥ TRI PoAN,

Dhz- luan ﬂay gom ca du-luﬂn cua nhﬂhg ngudi
song trong nganh Tw-Phap cung nhu dunluan cua quan-\
chung the—hlen qua bao-chi.

. Mot phan—quyet cua TOl-CaD Phap—vlen dude
quﬂn-chung ung ho thl co nhleu.hy vong bht bunc Hanh—
Phap phai thi hanh, mic dau phan-quyat do khong ca 1di
“chn cd-guan Hanh-Phap. Ngudc 1ni.mﬂt phan—quyet cug
TDl-CEG Phqp-vien khong duge quan-chung ung—ho thl
tfn eda Toi-Cao Phap-Vien 88 giam sit boi vi Tds an
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tréen nguy91 téc cung nhu tren thuc~ta chi xu an thea
1Ugt-phqn va 1Udng tam chyd khung thi-hanh ban an cusa
mlnh. Do do cac Tham Phen Toi-Cao PhaE-Vlen rat deé dat
va dnl khl tranh ne trude nhﬂng van-de chlnh—trl nhat
13 van—dﬁ co tinh-céAch chinh- sach 4n-1e V1etnﬂam cung
phﬂ—dlen dude khuynh-huong do ng HEUdl viet da phan-
tlch trong chudng IV, HhUng thpl—ﬂo de-dét nay se dudc
thay rs khi Goi chleu an-le eila 101-030 Phap-V1en Hog=-

b

Ky .

lrong vu an Marbuey klan Madison nam 1803,
101—030 Phap—Vien Hoa-ky dz mﬁ:mot 101 thost chinh- tPl
that VD ctng kheo léo. Marburg*ﬂﬁdc bo- nhlem lam Tham—
Phan d thanh phu Hoa Thlnh—ﬂon vao nhimg ngay cuoi
cung phapnnhlem.cua Tong-Thong J.idams- ¥hi Tong-Thong
T. Jofferson len thay thl tan haaa*—TrUGng 4. Madison
khong chiu tong dat Ngh1~ﬁinh bm—nalem cho duang-su.
Duong-sy bén veu cau Tds an hivu- quyen ra lenh cho
J . Madisoﬂ pﬂq* tong—dat Neghi-dinh nci stren. 1t ném sau
noi vu len t0i Toi-Cao Phap—Vlen.

T6i-Cao Phap - -Vien dvdi quyen dleu—khlan cus
VienuTrdﬂﬁ“ Bnfslnll as phﬂn »in~ Marbury co quyen
hUdng sy bo-nhiem v3 Ngual-TTUGng kadlsop dau giv nhu
the 18 o hﬂﬂh dong dnc doan va Egl-lﬁm, nhvng Phap—
Vien khong tho trugen lenh buoc Ong ta troo lai Nghl—
Dlnh cho Mnrbvry vi Hlen—Png tuy dn vach ro nhung gl
Vlen co the lam, 131 Lhonﬂ de cap &Gn mut menh-lenh
nnu the Vi vay mac du Qusc-Hnl I am 1789 (dﬂdi quyen
kiém soat cua phe Llen-Bgng) a3 thong -qua mﬂt dao-lu?t
cho phep Vien truyen.nhung 1anh tuong t. nhung Quoc -
Héi xhong ad quten ndi “ﬁgu tham quyen cua Vien, cho
nen vi 1y do dad dao—luat 2y ¢6 tinh cach phan hién phai
bi truat bal va vo hleu 1lve.

Hon ai het Vlen-TPUUng Harshall ¥ thie dude
rhng Tbl-GaD Phup¥Vlen Mnong co lay mﬂt ngﬂdi 1inh hay
mot vien canh sat de thi hanh phan-dlnh cua Vlen. Cac
Canh-sdt trudﬁg cun Hoa~Ky thl ed quyen canh sat nhung



http://sachviet.edu.vn

-~ 65 ~
ho lai chiu trach-nhlem vdi Tong-Thong, khong phal vdi
Vien. Tung Thcng co quyan disu khlan HﬂluLuc Khong-
quan uoC - h01 co quyen tuyen chlen va thau thue, c oz
Viin thl khong co quyen gl ¢a tru cai quyen loan bao
shan quyet cua Vlen Marshall thia hisu ring loan bao
ﬁhan quyet roi b at lue khﬂng an—dung duac phan quyet
ag thi chl 1dm tro cubl cho thi®n hg. van de dat ra Ll
cong bo phnn—quyet A hal nganh congwquyen kin s@
khcng may Ua va khang san vo luG-ﬁa van ap dung dudc
phan quyat dao.

Qua phan-quyet nay, T01—Cao Phap—?len Hos-
Ky dn dat rs nguyen -tZc kiem hion tinh cac dao—luat
vdi hau y nhv 1a mot phudng thie ngin chan Tong Thong
Gong—Hoa Jefferson theo Quoi mﬂt chinh- Sach Ka-hﬂl qua
khich. TU'do, Tbl-Gao Phﬂp—V;en Hoa-Ky 15 mot co-quan
uy-tin nhat cua che—do dan nol ngﬁdl ta thuang cho rang
chinh phu Hoa-Ky 13 chinh phl cua cac One Toa (Le
gauvarnement des Juges} Fhng qujen_Uﬂ'nay chi dien
ra trong vmng mut the ky rddl £ 1800 den 19+0 Dydi
thoi Tong-Thong loosevelt v1ec thi hanh chlnh sach tan
kinh te (New Deal) di g&p trd ngal vi T6i-Cao Phap-Vlen
da tuyér b5 hath kop hien hhﬁbw S m+11at kinh-te va xa-
th mma Jauc ﬁLGh cﬁu vAn nen klnh te Hﬁa -Ky qua khoi comn
dai khung hDuﬂg va dlnh—tre. Tcng-Thong Honsevelt you-
cau Quoc-Hoi thong du a mot daa—luau nang 56 Thgm-Phan
Tol—Cau Fhap-Ulen R e 1cn 15 Trudec nguy cd bi thay
dmi hoan toan, VlEH-LPUdﬂg Hughes da thuyot-phuc dude
Tham-Phan T5i-Cao Roberts theo quan dlem eln cng 1a
cac dao-luat ngy uhUDC pham=-vi chlnh-sach chy? khong
phal 15 van de Hian- Phap V1 tho Tol Cao Phap#?len 5
co A kie o 5/9 Tham-Phqn Toi-Cac d6 chap nhan chinh
sach Tgn Kinh-Te va giu dude uy-~ ~t{n cia Vlan trUdc lan
song cong-klch eua quon chung Sy nhddng bUGc cua Vlen
trude chinh sach New Deal that hdp 1y vi Tong-Thnng
Roosevelt da dUdc dan chung Haa -y tin nhlem.llen tiep
trang L nhlem ky 1932 - 19136, 1936 - 1,0, lﬁ;O - l?hh
v 1%#; - 1%+8 Dieu dd chung to ring uan diem trude
kia cus Vi@n khong dude dan chung Hoa-ky ung-hq. Cac
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phap che sy gla Hog-ky dung thoi diem 1%40159 ghi nhgn
sy suy tan cua chinh phu chc ong Toa.

Trd lai truwng hdp T01-Cao Phap-Vlen Vlat-
Nam, ngoal ap ~lye cuq du-luan Toi=Cso Phap-Vlen con
chlu anh hudng cua oU-tbri doan tuc la nhimg ngﬁdl bqu
cac ung- tuyen vlen Ph;n quyet cua Toi- Cao Phap-Yien
thUdna vien dan ra* nhieu ly do phap y va chlnh-trl
ﬁcng ﬁhdl can nhac su loi hai cua moi quan-dlem. Vl
quan-dlem cua T01 Cao Phap—Vlgn se dude pha phan bdl
cu tri doan mot henh phan c¢¢ Htri hoan toan oS kha
nﬁng chuﬁen.mhn tu phap, DQ do, uy t{n cus cnc vi Tham
Phan Toi-Cao dwde ludng gia que tha nEng cua ho., |

II/- £p_LUC_CUs CO QUAN LAP-PHAP VA HANH-PHAP.

Quoc—ﬂol tuy dude chon 9 trong 50 30 ung
tuysn VLen va Tong—Thong co bon-phan phal bo—nhlem
cac Tham-Phan T01-Cao NhUng sV tu“en chon cua Quoc-
H01 anh huang rat nhleu.den thaluﬁﬂ, tac phmng cus cac
Thﬂm Phan +D1*Caﬂ, nhat la ¥hi cac vi nay ¢d y dinh
ta i dng et khi mFn nb‘am Ky .

Ngoail ra, mot phqn-quyet cig Toi-Cao Phap -
Vlen neu dch cd quah LHD Phqp va ﬂanh—Fhap thl hanh
th1 phan ouyet o mdi cod glautrl, WQUdc al, nau cac
cd guan tren lhong thl-hanh thi uy t{n cua Vien 88 bi
lung lay. Do dc ede vi Tham Phan Toi-Ceo ludn ludn dé
dat trong cac phan quye+ thunc phgn-vi chlnh—trl.

ITl/- QUY EN - L1 U O Cc G I a.

Gac cd-quan Tal-phan cap sg-tham va fhﬁdng-
tham chi x€t xu van de dwdi hai khia cgnh suf klen va
phap-luat con Toi-Cao Phap-Vlan.khl.tuyen phan mot
van de co tlnh—cach chinh- tri thuoc tham quyen.ban Bao
Hlen thl.phai xét audi khla canh cang-ly nitg. Chlnh vl
the ngudl ta cho ring Toi-Cac Phap-Vien 134 Tda an e
cong -1y -
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Ndl cach khac, khi mot Tna 4n cua luat 15
phan quyet "Jay 1la 1uat”, phan s cua Toa an dén aé
12 hét. Trai lai, Toa an cua Canguly phai nol ”day 1s
phal" Do la val tro xay dyng Gﬂag 17 va théng nhat
néa an 1p cua Tmlmcaa Ihap-V1ﬂn¢

,l

Ng ool g, TG]-C&D PhaDHVien con phai hien
dal haa Hién - Thau, i ﬂlen-Phap dugu xay dung 3 mmt
hoan canh vanhoi khac . Chc nen cac v ThamuPhan TO1~
Ceo ¢d the ?1&1 thiclh Hlen Phan Ehao chlau huﬁhg phu
hdp vai ﬂhu cau hLEJ tali. Nhu Lhe uhan auyet cua vlgn
phai cdn cuf vao quvennlﬁ*'QuouﬁGia, v chi cua nha Lap
Phap duong nhlgm va du 1ugn cua quan chung.

MUC IiT.~ MU a@ _B0a-Lip CEINH-TRI QUA

L o T

70T CAQ PHAT-VIZN.

e g e o O —

1/- UU-Ta% CUA QUYRN HANH-PHAP TRUGC TRAO-LUU
CHINH-TRI uT®W DAT.

H:Jj?“~"" ?Hﬂﬁ onvh- "ﬁw: ity cua cac che-
do chlnh—trl co ulbﬂ thao Quavm“*am de n-chu tu-~do
nang ngqg mnv~5rd nén 1oi thﬁl Npa; 0ng v 19udL ta co
khuynhﬁhudﬁg 26 Zao uu thn cra q=“cn Panh-Phap vi thue
tal chlnh tri QUGD—HDl va Guau Le aeu %01 holi mot

yuong mey ehfinh quyﬂn manh va hita hign,

Trony AC cne—do chlqhuch na qayan Lap-Phap
nam wu the Ju 113 ky thu 18 aa gay nen nhing bat on
Ehlﬂh tri . nﬁn k&ung thn lpnh dao quoﬂ-gia mot cach
iien- ~tue bau pha*—trlen va kién “ao0 nen thinh vudng
chung.

Ngcai ra, Tonnghong cang nhu DAr-bidu va Nghi
si dsu do dan bau, nen cd quan ﬂanhpPhap cung co tu
cach dal dlen dan nhu cd quan Lap Phap. Tren phuﬂng-
dian Quoc te vi tht 13nh Hanh-Fhip 18 wi dai- dlan
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chinh thiec cho QMSP—GiE- Nhimg cmnr tac ngoal-gian
tthFmthﬁJﬂb do Bo Ngoai—Gian éqm trach va co _duan
Lup-Phap ki S8t erdc mot tink trang di roi va chi
déng vai tro Chap nhan. |

T?]g Quucmpia, nhﬂnr &oi hoti n@i b§ cua ngn
dhn chu hisn (1l thicn oo duan ﬂanh—Phép céng ngﬁy
uang &an Lﬂlbp V8o mol lanh s Kinh—tg, Vin-hoa, Xa-
thuan Quan n1@m quoc-gia canh sat trudec kia dudc
thay bang quan nlem quoc"vlc an~lac - Theo Quan ni@m
nay quac—g a ¢o ﬁon—phan khﬂﬂ r nptng gld gln an- -ninh
trat-ty chung mA &on hogeh dinh chifrh sach tren moi
laﬁh th rhsm nh&t—trlen Duérmfﬁa tao co- th blnh—
dénp de mpi nZUe cc the thanp 1%n dudc. Muon chu
to%n ﬁudc rtuiﬂ rhlem.mu &8 Lok nhlun cd—quan Hanh-
Phép pha1 10 ”dﬂQuan co nhlau oﬁ§un hanh nhat trong
cac cd-quan cong- quyen cua Quot-£ila.

v ” -~ v . F ] - -~
Lo Go, sy dge-lap cva cd~quan Tu-Fhap la mot

AL LA A L I E—— — e . —

TDI HO

Vhu ﬂrgn dsa ph%n—uf » sy ouu thée cus cd-guan
Hénh—?hip 1a nﬁ uhﬁL e Phuﬁb ~noi cal dudc Co-
quan Hﬂnhrnhsp 26 the Dhlmphul moi dinh che khac cua
Qumc-Gla. Trfﬁg thuc~-tal sinn-hogt ch inh-~ trl nude nha,
ngudl h& tuav co duan Hanh-FPhap da ¢4 nhisu anh-hUdng
tal Quncwﬁrl rhat 1a Ha-HEHJ_VLcnq va qua, Qunc-hoi
anhihudng dan ¥ lua chon Tham—?han TDinCac.

Cd-quan Hanh-phap g y anh-hudng tal Quoc-H01
bing cach ra chl-thl cho uac ﬂanwbleu va Nghi-sT than
ch{nh quyEﬁ hay la dang vien dang chlnh lap hcac mag
chuuc cac thanhnphan doc-Wap hay d01 lap kKhac trong
?160 tuyen chon Tham-Phan Toi-Cao.
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Tom.lai, Tham-Phan Toi-Cao chlu anh hUdng
hogc ap—luc chlnh-tri cua Luat-su, Tham-Phan X an,
Tham Phan cong tc trong glal-doan bau 30 g tuyan
vién, cua Dan-Bleu Nghi- -3% va Co=quan Hanh—Phap trong
glai doan tugen -chon Tham—Phan TDl—CEO chinh-thue,
va nhat 1a cua cd-Quan Hanh ~Phap trong giasi~doan thi
hanh phan-quget cua Vlan. Hhung ap-luc quan-trung
nhat van 1a ap-lut cua dan chung qua du-luan hao-ch{
Khl dan-chung:muun rﬁng Tol-CaD Phap-Vian phai 13 mﬂt
Vien cua ocngrly chu'khong phal 1a Vien cla phapfly
thi Vlen phal vo cunn de ddt. Thong thudng trong cac
trddng-hdp nay chlnh—sach tao- bao cua Uhlnh-phu duﬂc
dan chung hau-thuan, va dan chung ruan Vien phal giai
thich 1upt-phap phu-hdp vol cong—luan.

Trudng-hdp nan Flal c¢ho Vien 1a khi dan-
chunp va chlnh-phu dang ﬂunp t“udc mﬂt tranh- chap
chlnh-trl ma Vien co nh1em-vu phal 1;m trong tal,
Phan—quyet cua Vlen co the bl cd-quan Hanh-Phup khonp
th14hanh hay b} dan chung phan doi. Pay la ldc uj-t{n
cua Vlen bi nhieu thu-thuch nhat Nhung nhlem-ky cua
Tham- Phan T6i-Caoc 14 sau nim nen thdi gian ¢S the han
gén va boi dﬁp Jﬂi cho uy tin cuﬂ Vﬂen neu nhat thoi
vi quyen l1gi qucc—gla ma phan quygt cua Vlen bi dan
chung phan ﬁoi hay ¢d quan HanhuPhap khong thl-hanh.

Chung ta co tha noi d01 khi uy-tln cua vien
va sy doculap cua Tham-Phan Tl Cao td no la hai dia
can trong mot can nan thien hlnh. Khi mot Tham—Phan
Tol-Cao co tinh-than cong-tam va thanhékhlet thi moi
ap-lub khmng anh4huﬂng gl duﬁb, vi ThamrPhan Toi-Cao
nay chi con mﬂt su lua chon de quyet dinh la su can
nhﬁc gidﬂ phap 1y va cnng-ly. Nhung nau hai 1anh vuc
nay trung hdp nhau thl van-de aa qua sang to va sd‘lua
chon vi the cung de dang han,

!4
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& Lq.;l _— M -’NG \'“ N

KET LIJAN

Trudc khl dun 1ra mot vai ﬂhpn Nl "e val-
tro chlnh—trl cug T01-Cam Phhp Vlcn, n{Uﬂl vist tom
Lude dal—cumg dian- tien tu-tumu d3 dude trinh bay,
va nhimg khuyet diem cua Luannvan N AY

1/- DM LUCC NOI DUNG LUAN vail,

Nhv de tai da minh~d%nﬂ, nguwdi vict ohi
khao sat khla-canh chlnh tri cug 1@1-bgg Phap4V1en
tal Vlet-an trong nen de-nhi COW&*}Cﬂn

Sau khi gldl thleu dinn cn& “U—Ihap nay theo
Hien- -Pnap 1967 nhu 13 mot trang 3 cong- quyen, ﬁﬂﬂ lap
vdl cd-quan Lap—Phap vq anh-Phqﬁ, tac gla lan lUGt
khao-gat cac tham—qugen tai-phan va.ngﬂal-tq1 phan co
t{nh ecach chinh- tri clig ﬁlnh—uné" Vg tu ao rgh1en-cﬁu
dcn sinh=hoat thﬂc 3V cua T01-qu P -Vlnn trong boi
cann chinh- trl Qunc-gla. Phan tlcq cac an-le da dﬂdc
tuyen phan da tim hleu vai-tro eta Vlcﬁ trong che—da
cunr nond sy danw gop cua Vlen *ﬁong mlﬂﬂ"hﬂﬂt dan-
chu, ngudi vlet ¢ the nhln thay auge inuynh hudng
ch:nh tri cug cac vi Tham~Phan lGlﬂGGG tal phap—nhlem
dau titn 1968 - 1971 nay ﬂhuynQ-hUGnﬂ a6 hion d3 cha
thn mnt s lac-quan ve i:n.t.n,‘5 khlcﬂ—le. ?13“ 1usn luon
dQE quyen 1d1 Quoc-Gia tréqa va trong cac nhlem v
dleu-hﬂa sinh-huat chinh- tri cus che—do, va xay-dﬁng
nen dan chu phoi thai tal mtde nha.

Tuy nhien su doc-lap cua Vlen cung cc nhleu
gldl hﬁn. Vi phuang-phap tuyen ¢ hon va ho-nhlem Tharn~
Phgn Toi-Caoc bAt buge ho phai 18- thuoc v&0 nhieu
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nguon ap-lﬁc £ o tPl daan, cd-quan Lap-Phap va Hanh-
Phap den du-luan quan chung VeV Mac dau vay, mﬂt vi
Tham-Phan Tnl-Cao ¢é cong-tam van hanh xu:nhlam-vu mﬂt
cach hﬂan toan vo tv duge, Duy chi ed mﬂt ap 1&0 quan
trong nhat aai vl ho 13 sv glﬁng co gita ocdc tiéu-

¢ huan phap-17 va quyen ~1d1 oc-Gia trong trddng-hdp
co sy tranh- chap nay .

11/- FHUNG XHUYET-DIfM cUa LUAN VAN,

Luan VAN nay tuy dude vict dudi khao hudng
ehinh- tri hﬂﬂ nhng vi phai nghleﬂ~uuu mﬂt dinh- che
Tu-Phap nen_doi khi phal dung den ﬂhleu du¥klen phap-.
ly. Bay 15 mﬂt khuyet-dlem Ky - thuat mg nguoi viet co
zing nhung van xhong tranh hoan-toan duwde (necesssry
evil).

Hdn nva, chlnh-trl v pnap-ly la hail bo mat
cua mot van-de, chung ¢d ho tudng anh- hucng vai nhau
nhu la mot s\ rang buoc cd-cgaus Tﬁ thmm-quyen phap-ly
phat ~ginh ra vai tro chlnh-tri cus Toi-Cao Phap-Vien
vq ngude lai. vi chfnh tri hoc dude dinh nghia nhu 1z
mot khﬂam-hﬂb xuren khog (1nteLmLQu¢p11nary} bao gom
nhieu bo mon khac trnng 3o co luat hoec. Do do, 1uan-
vAn nay o the noi 1la dude vlet theo khao hudng phap-
13-ch{nh-tr%—hqc vgy.

Ngmal ra, vi gldl han cua mﬂt Luan-van tot
nghlcp ban Boc—s?:nen nhleu.van deo 1len-auan den val
tro chlnh-trl cua Tol-CaD Phan t?:r_en khang dudc de ijp.
Cﬂéng han nh cac lien lac ed cau LU Tow-qu Phap—Vlen
den ede dinh- che khac tﬁonb va ngﬂai ha thﬂng Tsl-phan
nhu Toa an cac cqp va qum-Sat-Vian... Tren phﬂdng-dlen
dai chleu, tac gia chi chu-trong dén dlnh-che Toi- Cam
Phap¥Vian Hog-ky nhuhg cung khong ¢o dlp so ssnh, vi
that ra mo i dinh-che tuy cé danh xung glnng nhau nhuhg

thuc te chlnh—tri lal khac nhaou rat nhieu.
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MDl dinh- che phal song trong va sgng voi mat

Quoc-gla va bi Ghl pth boi tin nlam he clia dan—toc ac.

NEu sy doi chidu a inh- cha Toi-Cao Phap-Vlen
Viet-ﬂam Cong-HDa vdi dlnh—che Toq Pha fn Phap hay
dlnh ché Ombudaman cla csc nﬂdc Béc du duac thuc—hlen
thl Luan—Van se rut ra d wde nhlau M khuyet—dlam_hdn¢
Do d¢ s8 ed the dun mot vai de nghi mdi xic thue hon,

Va phﬂdng dlen auu tam tez-lleu, tqc gla dus
phan 1dn vaa tul-l 1au Thtf-‘hen nen -::ung eo mt’.‘lt 20
khuyet dlom tat yau cua phudng-phﬂp nay Tuy tac gla
cc phnng ?an.mot 50 nhan vat am tuanﬁ ve sinh-hogt cus
Tol-Cao Phap—Vlan,nhung lal khong phon? VQn dudc dlch
danh ege vi Th_m—Phgn Toi-Cao vl sy tiep xhe voi cqc
vi nay gap nhleu kho Lh3n tren.pbﬁdng dien giao te. Do
da, v1sc dien ta khuynh-hddng chlnh trl T01-Gao Phap-
Vlen chl dua Voo su ph?n tich an le Boo-Hien ma thoi.

117/~ HHAN XET TONG-QUAT VE vaI RO CHINH-TRI
TOI-C 40 PHAP-VIEN,

ofs nhléu.nguﬁl thudng chi trich phuong cich
tuyen chon Tham Phan.Pol Cao Phap—Vlen theo Hien-Phap
l4+—196? khang bao dam mﬂt sy &oc-lap hoan tﬂan cho
dinh-che nay. Theo hﬂ, phuwng cach bm nhlem.Tham Fhan
TGl-Gqﬂ tal Hoa=Ky 1a tot dep han ca.

Tryde khi phe binh gusn-dium tren, tUUng can
nen blat qua cgch bo—nhlem ThamrPhan Toi-Cao tai Hoa-
Ky nhy the nao, nhien hau ndi co the so sanh dUUc.

Theo Hign-Phép Hoa-ky, TSng-Thgng o quyEn
bn—nhlem,vdl su chqp thuan cus thdng Nghl-Vlen,cac
-Tham—Phan TUl—CBD Phap-vlen trong bat cu thanh-phan
nao thuoc khoi cong-dan cua Llen-Bang khong phan biet
nghe-nghiﬂp, ton—giao, ang phai Sfc- tuc va phai tlnh.
Phap-ViBn TrUdng eung dudc buqnhlem trUc tlep nh the
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ch khéng phal do chin Tham-Phan Toi-Cao bau lén.

Cac fham-Phan TGl-Cﬂﬁ dudc bo—nﬂlem tai chic
aubt ddi tru Khi xln tu chife hqy xin ve huu. bau khi
duge boﬁnhlem, cac Tham—Phan Toi-Cao dude hqan toan
doc lap vOi TonF-Thonm v3 Quﬁc~d01 trona ot thoi
gizn ﬁPDl tai T51-Cao Phap-Vlen.

Tal Mlet—Ham the thie nay kho long dude
chap nhan vl theo tln-nlem hc vlat-Nam, Xa-hol dUdG y
chl nhol roteal quan-niem ton-ti trat tu. Cho nen vi the
cua Qumc—Truﬂhg 1luon luon chiem vu- tha. Tat ca cqc
trach nhlem.chlnh—trl doi vai Quoc-Dan hau nhv Ghl quy
cho vi Thu—Lanh Hanh-Phap, va ngﬂdl dan cung chi phe
blnh cho dc qua vi Nguyen-Thu Quac—Gla ma thoi. Tmnp-
Thcnﬂ 13 dal-dlen duy nhat cua Quucuﬁlap Mul uuyen-
hank deu tap trung vio Tong- Tncng Tmng— hﬁnc co the
tham gla vao cong tac lap phap bang cach sang quen
Lﬁp-Phﬂp, ﬁoc va gUl thong-dlep ¢ ho Quoc-ﬂoi &Dng
thdi ¢d quyen trleu tap phien hop bat thudng cua Quoc
ﬁﬁl va anﬂilnﬂ Nghi ~trinh, .. V1 the ba cd-dquan Lap~
Phap, thh.Phap, Tu—Phap khonx the nao nZang hang nhau
dUdC .

Hgo'éi rs, thnec trac luu chlnh tri hlen d«n,
cac co- -quan eo khuynh-hﬁdng "tal-lap vuon g quyan
sau mot thoi glan dhi "truat bo vudng—guybn nghia
1g danh wa theé cho cd-quan Hdnh-Phap de dgp ng klp
thdi vdi nhing dol hoi cap bach cuz tinh hinh qumc-
n91 cung nhu quoc—ngﬂgl

Vi the ThsmrPhun Toi - Cao dude HﬂDG-HGl tuyen
chon va Tong-Thong b nhiem trong nhiem ky gioi han
158 mot dleu.hdp iy.

Phudng cach nay tranh dude suf doc tai cua
TTac ong Toa nhy 4§ tinMg xay ra tai Hoa-Ky trong gen
mQt the ky rudi (1800 - 19,0).
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That ra nguyen tic phan quyan cun Montesguieu
Kho 1ong ap—dung trong thue- te, co 18 su phan chigq
quyen hanh theo John Locke vo phudng dlen Tu-Phap hdp-
1y hdh. Locko dn chu trﬂdng quyen anh-Phap bao vqm ca
quyen Tu-Phap, ca hai deu od nhlem.Vd thi hanh 1uat-1e

ehung.

Theo thien ¥ cus ngﬁdi V1Et, s tuyen chon
Tham Phan iol-Cao trong 3 thanh phan Luut au, Tham-Phan
XU an Va Th?ﬂ—Phan cang £o qua that thieu sdt. Vi ca ba
thanh.phan nay dou 13 nhﬂng ngudi sinh hoat trmng ng1nh
Tu-Phap va thmng thuong chi lien gquan den luat le va
phﬂdng cqch to tung tu—luqt (prlvate 1aw} ma thoi. DI
nhlen trong cac thanh phan nay cuns ¢d nhieu ngUbl 13
Tham-Phan Toa An Hanh-Chanh, Nhungz hanh—chwnh khac vdl
chinh- tri ma T91~Cao Phap*Vlen ngoai nhlem vu mot Toa
Pha /n cnn co Hu cuch la mot cd-guan tai phan chinh-
tri dﬂl hoi ede Tham-Phin T6i-Cao nhal am tuwong nhimg
van de cong phap (public law). |

Do da, HFUdl vlet de-nghl trong viec tuyen
chon Tham-Phan Tai- Caﬁ ngoal ba thanh phan tren Quac
Hoi nen tu—chlnh Hlen Phgp va Luat To—Cth 191—Cﬂo
Phap-Vlen de c¢b the ¢d sU tham gis cua cac gizo-sv Cong
Phap tgl cac trUdng Dal—doc Lugt-Khoa Qudc~Gig vio
thanh phan Tham-Phan To1-Cao Phjp-Vlen' Vl hdn ai het
esc vi Gigo-suv Cong-Phap am tudng Pat nhleu ve su
lien-he glua phsp—ly va ch1nh~tr1 hau co thé nau ra
nhung v kien hin-{ch tal Dal-ﬂb1—bon~ Tol-Cao Phap-
Vlen trong cac phan-quyet co t{nh cach chinh- tri. e

Salgon, ngay 1 thang 7 ném 1973
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