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~ Hai khuynh huﬁng do1 ngdoc
vé van de té chuc moi 1ién he
g1da Hanh Phap va Lap Phap

I

- Y chi cua nha-Lgp H1En nam 1966



YHU-VIEN QUOC-GIA

- o -:‘ - i R, -~ e - -
van dé to chdc moi lién he qua Lép Phéb va Hanh -
Phap to tride dén nay ¢é hai khuynh hudng d6i ngﬁoc nhau.
AL
Fhugnh hidng thd nhat chu truong tang cdﬁng qugen kiém soat
cua Quac Hoi, va khuynh hudng kia nham lam suy yeu qugen klen
2

spat cua od quan &al dién nhén dan.

r

Nhom thi nhat he chy trudng rang Quac HS1 1a c@ quan
dal dlen nhén dan, cac nhan vzen Quoc Péi sg thuc thi nhdng
nguyén vony va quydn 131 cua o tri ma ho dai dien. Duoé -
Hoz &al Vaz khuynh hudhg nay dddc quan niem nhu mot mag ham
va Hanh Phap la mct dqng cd- Ngoal ra nhom nay cung can cf
vao thﬁc te chinh tri la it khi co nan doc ta1 cua Quoc HEi
ma chi co nan doc tai do Hanh Phip g&y neén la diéu éang ngai
ma tbox. Ho 19 luan Quoc Ho; gom not tap doan va moz ca -~
nhan co khugnh huﬁng chznh tr1 va ad luan khac nhau, dau cho
cd mdt vai ngJBz co y chi chs trddag thdb hanh mdt ch@ J“

dée tdi, ho cung kho thdnh cong didc.

-
Nhom con 1&1 chu trudéng tang cﬂdng quyen hanh cua c€
quan Hanh Phap vi ch1 co Hash Phap md; co th@ co &doc nhﬁng

quyet dznh nhanh chong kip thdi, gzaz quyet duoc nhﬁng nhu -
.
ciu khan c@p cua quoc gia. Su lam vlec cua mot tap doan vﬁa

‘N.

ch&m chap, khéng the nao di den mot quget d;nh hoan m; vi

i



tri ma%ho}dhu dﬂdh Do; luc ho khéng dﬁng tren binh dlen quo;
gia ag g1a1 quyet van &e dau o¢ thien chz phuc vu quoc gia
dan t8c di nua, quyen 161 cua nhom c& tri nay co the ‘tidng
phan val quyen 101 cua nhom khac. Sﬁ benh vuc cho dia ~
phiddng nay ho cc the vo tinh lam thiét thoi qugan 101_:ho
éla phﬂﬁng khac. Lo do chi co Hanh Phap 14 o8 guan duy .

. o
nhat da; dien cho quoc dan. Hc chiu trach nhzcm lich sy trudb

'z

quoc dan va cung vi Vay chi co co guan nay m&l co nhuhn quget
dinh phu hép vai quyén 131 euva tozn Jan.

4 -~ -~ ’."' . M k2
Tai Vlet Nam, cac nha Lap Hi&n nam 13966 da trai
7
gua 9 nam cua th81 ﬁe NEAt Cong Hoa va gar ¢ ndm cua giai

dcan chuyen tiep sau ngay cach mang 1-11-63. Nhﬂng bidn €0
crlnh trz noi bo, nhdng thau doz cua chlnh guyen trunq vong
bén canbzdc con €0 nbﬁng ap luc ngoai bang va nhat la phgl

d01 pho v&; cuoc ch*en khoc llet not mat mot con v&& bon
!
Cong San xam lang, dang lam le thon tlnh mién Nam. Voi nhﬁng
2

pidn co 11ch s do, nha Lap Hitn n¥m 1966 khong lam sac
tranh khoi ddac nhdng vu td nghl ng. Ho nghl ngd tu con
ngual dén dznh ché Hc nd canh doc tai cua Hanh Phap ta1 -
d;en tren manh d”t nag, Hien pPhap nim 1356 da’ trao ehc
Tong Thong qua nhleu guger hanh ban canh wct Quoc Hﬁi 6ith§/
ySu kem. Hanh Phap de NhEt Cong Hoa lung lac Qudc HOL wmot
ca’ch tu do, vi vay canh doc ta1 da’ phat khdz. Bag la méélﬁh
tu’ Idn nhat ﬂua nha Lap Hlen nam 196 . Do do Hlen Phap ngay
1-4 ~1967 dudc thanh hlnh v&z sd &6 gang tao c¢ho mot Lép
Phap manb va Hanh Phqp 5 the bi kleé soat muc &1ch tranh nan
déc tai do Hanh Dhap gay ra, cung vi nah: ngd 6 cHE dﬁ ma
nha Lgp Hilh s&n sang dbng hoa ch& é“ Tcng Thong nhid ch@ &o

dée talrlJ

o

(1) D.B Trin The Minh ’Be cap lai Tcng Thong ghe 's& tgay
ngay hén ma anh em on Dlem nup sa? ban chu tga vo tay
dé%hoanh hanh d&t nddc ndy mot l1an nda. BBOHLH sB 031
ngdy 7-12-1966.



1
Mic an chi cua nha Lgp #ién 13 nhd vay nhdng thic t6 sau

hon 5 nam Hzen Phap duéc thi hanh, nuoc Hoi co du kha nang
de klem ch& Hanh Phap hay khong, va nguoc lai Hanh Phap VOJ
nhing qugen han hl“ﬂ dinh hep hoi nhidng co the thoat khoi
sﬁ kzem soat cua Quoc Hoi hay khong ? Ngoaz ra Hanh Phap co
cba ngg éuoc Quoc JAI khong ?

- ? -3 r
Trong khudn kbo 9161 han cua tap luan van nho be

nay, cnung toi nghien cdb Hzen Phap ngay -4~ 1967 Ve o i
tdéng guan gz&h Lap rhap va Hanh Phap trong lanh vﬁc ngoa1
giao,

"

Theo chidu hucng trén, chung toi se dé cap dén khung
canh phap 1y chi ph01 méi tddng quan va trong phan nay mot
it £hi du thdc té se é&db dia vao dE Iam sang to thém cho
dlem phap lg. Trong phan hai se& ddbc dac khao ve thuc tE/
cua mbi tilidng quan, chung to1 se noi len tat cé nhung thuc
te seu hon 5 n&m thi hanh Hlen Phap va mot vai d& nghi tho

~2
thien.
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KHUNG CANH PHAP Ly CHi PHOI vox TUONG QUAN
GIE* LAP PHAP VA HAMH PHAP

L

TRONEG LANH U@C NGOAT GLAQ
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Trong phan nay, chung 204 cha taiddng nghién cdu
! A 5 - !
van de trong be Lanh vde khac nhau :

Linh vie thi nfat Ae 26 cdp dén uhunJ phiicng 24i%n
ma thee do Lap Phap co the ank kiong, chi ph04 aén  Hanh -
Phdp, dat Hanh Phap nhd moi ed guan b& kim snat.

Trong Lanh vde the nh&, chung 104 52 nO& £en  diBe
nguce {ai t@e L3 Hanh Phap aikh hding e tube HO& Mae dut
UBL nh&ng quyén han hilr dinh gidi han nhitng uﬁ& nhu cFu
cua thdi cuoc? nh&ng da& h&i cua chink tn& qaoc Ie, Hanh-
Phap co the tao cha Du“c Hox mot AQ da abi va b¢en aah
didu kiadn ma Hin Phap de danh kxeng cho Uuoc HOL de eod
nhd nit nhﬁ&hg t&@n Rith soat Haih Phdp trd thanh nhetng
dith khotn chTt

Sau &hi nghitn cdu hai thai cde dOL nghich nhau

Lhung 164 8¢ nghitn el £43 p Au eong tac £am v&ac g&da hadi
ed guan {a€n mot vdi phudng d&en



CHUONG I
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NHUNG PHUGNG  TIEN B
DE LW PHAP ANH HUDNG 2N HANH PHAP

\dl nhing phudnt tlen hlen dinh danh cho Quoc Hoi
Quoc h01 U dung no 48 c6 the anh hUGng ¢én chinh nhu trong
1l&nh viye nposal gilao.

Quoc hoi ¢S the dleu huan: chinh ssach 1?051 piao
m&c du chinh sach nay do Pong ;hong hoach dinh Guoc H01
co the dung quyen bicu quyet ngqn khoan de lam te llet hodc
yem trg £0i da tren phuong dlen tai chénh, mot phudng tien
quan trong trong 9y thde thl uhlnh séch ngoal £1&O cua Hanh
hep. Ngoai ra Quoc h01 co the dung nhﬂng tham quyen hien-
dinh khac de gay aqh hudnp den hanh phap trong 1anh e
ngoai 180 nhu ouyen bleu quyetcac dao 1uat quyen klgm -
so8t chlnh phu trong su thi hanh chinh ssch quoc gla (dleu
35) quyen chat van.Thuludng hay nhan vien chinh phu (dleu
40) quyen khuyen edo thEy the tumng phan hay toan the cbinh
phu.

A 4 P
DOAN 1.- QUYEN P1nH HUONG CHINW SACH NGOAT GTAD
cla qube woT

kiac au disu 6z doan I cua Hien phap ngay Ol/L/lO“?
trao quyen hanh nay cho Tong Thong, hdn nua chlnh tri quoc
te ngay nay via phdc tap viue bien chuyen hat sdc nbanh -



- chong (1). vo 4o cgn cd ublag quyet dinh kip thdi va bi
mat, nhUnL aoi le nhung quan niem tong quat va tog&n dlen
chl phoi dudng loi doi n[oai cue mot Quoc-ﬂla, Hénh Phsap
co the va phai chap nhan su tham du y wlen cua cd quan
Lap—Phap (2). Tron{ tat cd nhung dlbu Khodn cua Hieun Lhap
1567 khonL ¢d dicu Mnodn ndo thua uhan sy can bhlep cua
&uoc hoi vao giai doan hogch dinh cac quan nlem tong quat
chi phoi cblnh sach d01 ngoai Trong khi o tai cac quoc -
gia khac,\.uoc hoi ¢S thé tham du veo glai dooan nay.

Tal Anh- quocn Quoc h01 Anh ¢o the can thlep vao
bat cd van de doi ngoa1 néo vé cho Hinh ’hap biét moi v -
kien cus mlnh ve van de do. Va trong thUc £é chinh phu Aub
rat luu y dén nhing y xien cua ru.oc-hcn ve bat-cd van ae
31 thugc mol lanh vice.

) . ﬂii ﬂ&a-oo, Hlen phap NWga @8 minh thi aJ lleu rdng
50 viet Tol cso {3) hoach dlnh nhung nguyen tac cue chinh-
sach ngoal glao va ElSl quyet nhUnL van de chlen trenh va
Hoa binh. Nh vay quyen cau tgo Chlnh sach ngoal gigo thuoe
ve mot trong nhdng tham quyen cus 50 vlet t01 cag.

Tai Vlet nam vl nhdag khung cAnh thue te chinh trl
va dleu Klen hoa t- dong nhy trén nen sy can thlep cua Cuoc—
h?l chi den mﬂc do d;eu huanp mé thoi, tru trudug hdp dude
hei y klen, Quoc-h01 de II Congﬁhoa tal hlet nam trong hon
5 ndm gua chi dunt nhﬁnb hlnh thug a6 anh hUGng den cblnh—
sach ngoal glao 14 md céc cuoc dleu tran, chat van, ra cac
tuyen cao quyet dinh hoac nhac nhd tanm - QUJp ve lap-
truong cua Quoc h01 dol v3L cde van de trong lach vdc npoail

{1) Nguy3n Manh Hung, Bang Giao Qudc T€, 1971, trang 25
(2) L& Piph Chin, Hién Phdp dé II Cong Hoa 1969, trang 3j2

(3] Twe 13 Qubc HB.



giao. Nhu vay tren thue te Quoc h01 thuong bi gat ra ngoaL
trong, cac giai doan hlnh thanh mot chinh sach ntoal glao .
b8 khong dugc yem trg hod nhUng dieu khoan Flen dinh aénk;
cho guoc hci nhUn& i ong tlen them dy vao giai Joaun thaunh
hlnh chinh sach npoai plao, 181 hoat cong trong mot khung~
cénh chinh tri phan Lan, Cuoc h01 nnu i Hanh phap co lap
hos ve phﬁdng alan nay cbi oon mot anb hUOhL hep noi, thlau
c8 chieu sfu do 12 dieu hudng chinh sach ngogi-giso.

Nhu vay, quyen bitu quyet ngar hogn cua Cuoc h@i
co bleu luc bao déw hon khong

- L P - [N
DOAN T1.- QUVEN BIEU QUYET NGAN KHOAN

bsy 1o 1ot phUdng Elen klem 108t hiu hleu nhat tai
vat cd Quoc—gia neo neu Guoe Hoi thuc hlbn dude shamn quyen
nay.

Neu khong thaw. duy LrUC tiep vao Glen trinh can tao
chlnh sach nto?l Llao thi Guoc h01 con co nhddng tlen glan
tlep de anh hudag don hau qua t81 chanh cua chinh sach aoi
ngoai cua Hank ?hap (1)

MhUng ue nghi glam klnh phl tal Bo JfOBl-?l&O .
nhdnt tu chlnh an c¢o tinh chit dlau hidas, ahing cuoc thao
1uan tong quat tal nehi trUdng. Do 12 nhdnf ain ma quoc -

oi o tao re dg vdl dung y 13 can bhlep xao chlnh ageh
d01 nboal cua LOHE Lhong. thnE 8Y o ch01, cit xén kbdar
cung cap ngan Khoan can thlet de thdc hlen eninh qach
khlen cho viec thuc hlen chinh sach ay bi han ché hodc co
the dinh chi vl thisu phuong tlen £31 chanh.

(1) 16 pinh Ch8n, Hién Phdp P& II Cong Hoa 1969. tr.314.



Quoc h?l Hoa ky khi bieu quyet Ngan adch ©o the buoc
them.vao dy thao Mgan sach s Tong thong not phu khoén a6
thUc hien mot myc tleu ndo do theo 3 16N cua cd quan Lap nhap
ma Hanh-uhap khomgde cap den trong bén dy théo. Ngoai ra khi
chap thuin cho Hth phap thuC hlen mot ngan khoan theo y Hanh
phap, &uoc h01 co the dagt disu klen cho vlec sv dung ngan -
khoan nay. Trong mot tfudhg hdp khac Ouoc hoi ¢S the 18m Haah
phap te llet m01 hoat dong va dinh chi thi hanb n&ay chlnh -
séch mé Toné thon& aut 1leu bing cach khu@c tu ng 0 kboan mé
thh phap de nghl, Tuy nhien trddng hdp anu cung it xay ra
v1 Quoc h01 va Chinh pbu thuong co nhUng sy thong cam va nhu
cau gan glong nhaua, sy khudc tu chan thran mot ngan khoan cho
mot chinh ssch da dugc Tonb thong vach ra ¢S thé dat Ouoc -
h01 mot trach nhlem.to tat trudc lich st md haanh dong nhv
vay Quoc hoi it khl thyc hign. Thi du : nim 1508 kbi bieu -
quyet deo luat vicn trg cho Au Chau ﬂuoc h01 Hoa ky da buoc
vBo do mot phu Khoan VLon trd cho Trung hoa, TOH& thong Hoa—
ky vi khont muda 13m bat thanh ke hoach £ei ttht ﬁu ~hau nen
da ghal chap thuan Vlun trg cho Trung hoa theo N @uoc h01.

Mot thi au Xhac nhv nédm 19?0 khi chap thuan ntan LT
khofn v¢en trd cho Kamguchla, Quoc Hoi ds d%t them mot dltu-
klcn 1a TonL thong khcqé dude dung ngﬂn khoan do de dus quan
dgl Hoa ky vio Xampuchia.

POAN TT1.- QUYEN CEAT VAW NHAN VIEN CHIkH Pl
PRU TH/ACH VE NGOAT @140

Thu tuce chgt - vunfhu tudng va nhan vien chanh phu
duge ug llgu tai disu LO khoan I cue Hién phap 12 mot phudng
tlen de Gucc hGl Plom soot Haah phap.

3yg chat van sG dudc Quoe hgi {Thuong uehi Vien hoge
Ho wnghi Vien) xet thiec bﬁng mot bileu quyet ho#ic thoa man ve
nhdng 10i glal thich cas dai dlen Hénh phap Ngoal nhing,



bleu quyct tan thanh hay phan 601, Cuoc noi con co thcﬂuazw
sau do m?t vai de ngh% con thiét noi len quan diem vo lap—
trmiong cud wude Hoi v6 chenh séch doi ngoai.

Jgoal tha tye chit van vita ke, dieu LD doaa IT cda
Hien phap con qui dlnh rénp Lhu tich uv ban cua m01 vien
¢ quyen ybu cau céc nban vicn chanh Ehu tham du cac phien
hgp ous uy ban ae trlnh bay che van dc lien he den ﬂy baun.
Trong su tnam dy nuy, csc Tang Fjdﬂp ch{ eo uhium -
trlnh bay ehy khont ¢o nblem vy tra 161 cac cau chjt van
neu co. Tuy nhif". treu thue to ngu co cau chat vén ndo
dqu néu len,‘nb M vién chlnh phu da khong ngan ngai gi
tre 1dl cac cau hoi do. bung vi vay ma chlnh nhﬂnr cuoc
tlep xic co hleu qua 1am Llan di phan ndo cse cuoc Ghdt-
van ay lleu 3 dluu Lo khosn I (1) N[OEl ra nd cung con
co hleu qua 13 Lay dudc su thoni cam tan hai ¢cd quan ﬂan-
phap va Hauh ph p. el alen Hunh phgp 3¢ tim hlcu e
phan dén gua céc dai ulcn dd\ cu va nLUUc laji cée vi ﬁal
di%n nhan dan s& thong cdm dudc nhﬂnf n01 5ho khan cus
Héuh phip gue sy trinh bay cus uwhin- vién chink *kJ.

Cuoc Chut va n nban vion chlnh phu dus den hau gua
ahd tho nao, Hicn phap khonL co disu AhOdP nao dé cap dcn.
NOL quy mhuo’ng nghi v1on v Ha nthi v1en chw quy dinh ran;
cuoc chat van se dude kot thic bani mot bieu ouyot v bleu

quyet nay 8€ ddde thont bao cho Ton{ thong va Chlnh-whu

Bidu quyct Kt thuc cuoc chat van tron phﬂdng dien
nlan phap khonr dude due den mot hau oua nhap lv nao nhan(
tren bink dlgn chlnh tri chat van the hlen quycn kiem soat
chic che va mic do tin nhlem cus %uoc h01 461 vdi c8 nhan

(1) Tudt Sv Tridng 7ién Dat, Hi®n Phap chu thich, 1967 , tr.26l



Tha bﬂdnp ¢hinn phu va cgc Tong—truang trong. v1ec thi -
ninh chinh sdch quéc-gia (1).

Ngoai re sy khude tu cua Thu tUGnL vE nhan-v1en
chlnh phu khong den them du cuoc chat-van do Quoc—h01 to-
chUC cunt 1a mcn truang hdp xay ra tren thuc to nhUng Hicn
phap cuni khong 4 dinb mot che tdi nao nLca1 che tai
khuyen cao thay thc tUn& phan hay toan the chinh phu, hodc
bat tln nhlem mnt ahan vien ehinh phu. Thi gu e Quyet

nghi vét tin nhigm Ngogi- trudng Tran van Ho npdy 1h4/5/1968
cua Ha Nghi vlen vlet-nam.Cong-hoa (2).

POAN TV, - QUVEN 91Eu TRA CUA THUUMG NGHI UIEN
vE NGOAT GIAOQ

bieu b1 hlen ohap ngny l/h/l?é? quy dinh rang
Tbudne nghi v1en o quyen md cuoc dicu tra ve sy thl hnnh
chinh sach quoc gia ma yeu cau coe cd quan cong ouyen XUA b
trinh cac tai 118u con thlet cho cuOQ ‘dieu tre nay.

Nhu vay sy ne cuoc dicu tra duac coi nhu 18 mot

Bien phap ne Quoc h01 thi hanh e klem soat cd quan Hanbh -

hap. Luoc dieu tra nav co the do mot uy ban thudng trdc
dém nhan hay do mot uy ban dac blet dude 1ap ra de dicu
tra ve mot vy quan tronﬁ dac blct nao do xay ra. Theo ngh
si Truanp Tien bat thi 8y dieu tra cus Thigng nghl v1en 1
mot quyon nim trong tham quyen kiem s08t sy thi hanh cac
chlnh sach q;oc pla chil khont phal ném trong tham qujen

: Lap-phap cus Quoc—hol.

Eiadl ~~ . '_“‘_n" r ’
(1) Nguyén V&n BGng, Ludt Hi&n Phap va Chinh Tri Hoc. 1969
tr.395, T

(2) ¢éng Tac pap Phap 1967-1971. tr. 523.
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hlon phap da danh rieng cho Thudug thl Vien quyen
dluu tra. bay 1a mot tham quyen quan trong cdn phel Caﬁ
nhéc trddc khl haub xd. Giso quyen gicu tra cho qua ahicu
cd quan de co nhlau luc nanh phap gﬁp mot cuoc Jicu tra
song doi, Hanh phap ¢4 the via ban tam vua bue minh. Do
eung 18 ly ao Lao nen mot 5y bat hoa vo m01 tudng quan
Llua hdi ed guan oon quysn : Lap phap va& Heénh phap. Do do
Hicn—ohap ehl trao quyen nay cho rleng Thudng, nth vlen mﬂ
th01, do la mot dien hop ly. V& lai He nghi v1en con co
quyen chﬂt véan.

Tuy nbién cuoc disu tra cua Thuong nghi vién06 £hé
Jrﬁn hop vOi LUJC dlul tre cus co quen Ta-phdp. Do do khi
co h i cuPu dibu tre cu hai dd quan nsv, ﬂi n ﬁhip va Tuat
phap khong an dlnh ré rang ve truang hdp nay, thiet tddng
can aanh du tien cho cd quan Tu- pbep vi tr ‘eh nhlem 18 tat
cé cha cd Guen Tu phap. Cuoc dlcu tra cum ”hudng nbhl vicn
chl 18 mot bicn phap them vao ma thoi no khonﬁ phal 1a
mot bleq phap cbc tdi duy nhét va truyce tiap 601 vdi ed ~
quan He nh—pnap.

hot ouoc dlbﬂ tra cud Thu dag, nth vien co doi tudng
ra sao 7 T4 chdc uv ban, dien tra abhu the ndo va quyen henh
duac Lidl han dun déu. 7 Dey 1z nhUn{ tridng hop aa dude
chn phap va nol quy Thuong nghi v1en guy- dlnh

Phén doan 1.- DOLi tddng cua cufe difu tra

Thoo dlou Lo chs Hién phap thi Thudgg-nghi—v1en co
quyen dicu-tra vo au thl hanh chinh- sach &uoe gla. Hgoai
rd dlau 67 quy d dink rang Thu-tudng dicu-khién chlnh . nhil
va céc co ceu He nh—chanh quoc gla, chlu trach-nhiem.vs s
thi- hanh chénh- sach quoc gla trUdc Eont-”hong. Vav sq thi—
hanh chénh séch quoc gia bac gom hoat-dong cuad tat o8 cac
bo. bo do, Thudag nghi v1en chlsu theo Hien- phap 0o quven
dleu tra vé hOat-ang cua tat ot cd guan néo thuoc vé hinh
phép.
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Ph@n doan Z.- 76 chifc Uf Ban dita tra

Guoc dieu tra co the do bat cu uy ban Thidng vy nao
tal thGng nghl v1cn tu y to chdc, mlen 18 doi tddng cua
cuoc dieu tra van thuoc tham quyen cua ﬁy-ban dé. Dieu 263
n01-quy Thudng nghl—vien an dlnh raug "3& thi hanb nhiem -
vy, cac ay ben ¢o the md céc cuge dieu tra”.

ﬁy ban dleu tra dic biet dude thanh lap do quyet -
nhhi cua Thﬂdn&-dgh1*V1Bn “end dinh ai lam chu tich vé eac
h01 vlen Sau do Thudng—nghl-v1en bieu quyet ve a61.- -tudng
cuoc dleu tra cun& kinh phl dasnh cho ﬁy ban nhat 1a van -
de quyen henb dauh cho uy-ban.

Phdn doan 3.- OQuyén hanh cua u@ ban #ifu ira

i quy ”kudn n hi “1en i un dln} quv;n hunk: cua
3-\.
uy ban dicun Ttra ro St ranL rai, Jy tan ¢o tkam cuvi :

- Dol cac tei lleu tal c8c cd quan cong quyen Trung -
uodng hay dis phuong, Guan suU hay asn ay.

- HOi cac nhan chdng, chuyen vien, k¥ thuat gla, quén-
nhan cac cap, céc vien chdc henh chanh thuoc tat o8
cac cap, céc nganh. NhUng nhan chdn[ nay pbal tuyen the
trude ehu tich ﬁy ban 18 noi s that.

Sau khi diéu tra Uy ban se phuc trlnh len %hddng -
n§h1-v1en dé Thiucng nghi vien théo ludn ve bsn phuc trinh
cus uy ban.

Tren day 18 nhUng net dai cudag ve doi tughg , to-
chdc va quyen hdnh cua uv ven dicu tra tai Thugng nghi -
v1en.
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Tom lai co nhlmg phu?o'ng tlen thu’o‘ng, hiu ma L%uoc -
hoi £thuong dung de anh hUGng den Hanh-phap trong lanh vuc
ngoai giao 12 quyen dieu huun chlnh sach ngoai glao ’
quyan bieu quyet agan khoan de anh hUdng dén hau qua tal-
chanh cuﬂ chinh sach ngoai ngO cua Hank phap ngen chat-
van nhan vien chinh phu Ehu trach ve ugoal vu, va quyen
cudl cung do 1& quyen disu tre cua Thuigng nghi vien.

uu 880 Quoc hoi cung chi dong vai tro klem soat ’
bao ve Hién phap Quoc hoi cung 13 dien dan cua phe aci . -
'lap de phe nay co dip ch trlch chinh phu vh sva soan
ngay chiem doat uh{nh quyen. Noi khac hdn Duoc -hoi 18 m81:
may hém ma dong cd 1a Hanh- Phap Tren phUUng aien phap 1?
uoc hol kiom soat Hanh phap chiig che nhu vay, Hiab phap
con ¢6 cach ndo de anh hudng aguge lal Lap phap hay khong ?




CHUGNG 11
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HANH PHAP ANK HUONE DEN LFP PuAP

Hien phap da bao dam 3t doc lap cua Hanh phap9 dat
Hanh phap ngoal anh hudng nhUng thay doi Cua da 30 tel
Quoc h01. Ngoal ra the thdie bau cu Tong Thong cung 1a mot
veo dim khong kem.gla tri cho & doc lap cua Hénh phap.

TPOH& chlcu hudng do Hanh phap ¢cd uhing vhuoag tlen
sgu day de suh hudng den Quoc hoi tronp lénh vue npoai -
giao.

POAN T.- TOMP THONP HOACH ﬂINH CHINh S”CH QUGC GI/
ﬂQC QHVEH CEU TAO CHINH 32 CH NGOAT GTAQ

Hién- phup trao cho Tong Thong trong trach hogeh -
dinh chinh saeh Quoc pia tai dieu 6/ (1). Hhd vay Hien -
phép da gian tlep an dlnh Tong Thong co doc quyen cau tao
chinh sszch ngoai giao cus Quoc -gla.

{1) vieu 62 Hi®n Phap ~‘Tong Thong _hoach dlnh chlnh sach
gudc gia, Téng Thong chd toa HBi déng T&ng Trﬂéng



- 16 =

Theo @6 mol hanh dong cua Tong thong deu dude mac
nhlen nhln nhan 1a hanh dong cu8 Quoc—gia va do dé deu c¢d
éuh hUOhg d6i vdi chinn ssch ngosl glso 8 Quoc gla.

dgoal ra voi su doi hoi dac blet cus chinh tril
quoc te hlen dai, nhdng sy bi mat ve phﬂdng dlen ngoal -
glao kem theo nhung su nhénh chong, Quoc hoi khong the
dong vai tro glal quyet dudc van do nay mA tat cé deu tao
cho Tong Thong mot wu té trong lanh wc ngodi glao.

Tai Hos uy Tong thong co “he Ji1a ra nhdng 10 .
tuyen bo veé Ghlnh sauh uhy cha thuyet TRUMAN , chu thuyet
NIXON... Hhw vay vdl nhu cau cua chinh tri quoc te va
vdl phudng tien quyen Lue s&n co trong toy Tongkthong da
dan dan dong val tro chu yeu trong v1ec hidng dan chinh -
sach ngogl gleo.

DOAN T1.- TONG THOHE THAY MAT FLOC CTA
quwr UIEC GIAD THIEP LﬁI MGOAI nvoc

TTEP NHAN uy NHIEM THT cdA CAC PAT aIEN
NGOAT o140.

Day 19 mot dac quyen cua Tong thvng va quoc gla
khi glao tnlep vdi quoc gia khac khong phai bict dén cuoc-
hGl cua Quoc gla do ma ch blet den vi nguyen thu Quoc -
gia ma thol. vi vi nguyen thi Cuoc gia 12 dai di@n duy nhét
e huoc gia trong lanhVvyc ngoai gizo.

7

Ngoal re uuoc gla 1s mot y niam tr Uu tudng ﬁe Chl
mot logi 50 chuc xa h01 cuf con ngﬁdi Quoc gia khong phal
la mot thyc the song dong nen khong the g hanh dong dudc
ma phai hoat dong qua trung gian cua nhing nguol dai dien.



- 17 -
THU -viEN audc-GIA
thng nha lanh ggo quﬁé zla thay the quoc gla ma hahh dong
Tren trudn5 quoc ne, nhdng quyet dlnh cla hq o gia tri
nhu nhung quyetd4qh cua chiﬁhquoc ple va hau cua thay -
doi cuqc dien chinb trl quoc te(]J . Tong thong khi tlep
uhan uy nhigm thu cue cac dai uien ngosl gieo chinh 1a
Tong Thong dg dal dlen cho quoc gia de hanh dong

MEC du Hien phép 48 quy dinh Quoc hoi la cd quen
kiem goat nhung trong trudng hdp nay cd guan Lap phan xhong,
thée nac thi hanh duode trach nhiem hien dinh.

Tinh hiu nghl pida cac quoc gia se tuy thuoc hoén-
toan V&0 thai do, cech cu Xt cua vi ngugen thu quoc gila .
Uau cho quoc h01 khong dong y ve v1ec giaodthlepdvdi mot
Quoc gia nao do nhdng vai tham quyen nay Tong Thong ¢S the
vudt ra npoal ay kiem sodt cus Quoc hoi.

ET MM COHG 434 O THE DTEU vinG BINH sT
©1 EAT c“ udr NAO

"DOAN 3.-  TOMG THOMG LA ToNG TU L?NH TOI cA0 UK LiC
1
oF 1AM BAT ¢ cBne TAC 61.

MEc du 1a moL than: quyen thcng thudng cua v1 nguven
thi Quoc plis, nhdng vai tham guyen nay Tong Thong co the
dua quoc ¢lia vBO mot cuoc chien tranh va dat quoc h01 tpudc
mot tiah trang 59 roi cung ahu piea cac dieu xho8n ma Hien
phap da uanh quyen tuyen chlen cho quoc hoi thanh nbdng
dleu khoan chet. “hl du : Vlec Tong Thong Hoa ky gdl quan-
doi vao Lebanon nam 1 58 vao Thei lan nam 1962 va vao
Aampuchla nam 1970.

(1) Nguyén Manh Hing., Bamg Giao Qudc TE, 1971, tr.5.

| THU VIEN KHOA HOG TONG HGF:

.LVHC 646
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That ra quqen chi huy quan IUG chi 19 mot quven
adm trong tham quyen tong quat cua Tong Thong trong do eo
Bo %uﬂc Phogg Hien phap muon dée biet nhan menh va trao
cho Tong Thong tham quyen nay mue d{ch neng cao uy tin cua
Tong Thong doi vdi gldl quan nhan.

Thong thudng T)ﬂg Thong au dung tham quyen nay qot
cach dai cudhg va tren nguyen tac. 3d. hanh s tham quysn
nay sé de dang doi vdl vi Tong Thong 14 mot cuu quan nhan
g cap bac chi huy; ne se kho khan houn dgi voi Tong Thong
aan U nhat 18 tal quoc gia kém met mang vé dang 1am chién
nhut Vigt NEM. « »

04N 4.- TONG THONG Ky she Luhv TuyEn Eﬁ!TiﬁH TRANC
3Ab odua, €131 WGHTEM Ay kuin TRAGHE
ot T40 ANH HUANS CUYET P1vH
CHINH SACH HDA HAY CHITN cUA QUIC GTA

voi déc quyen nay Tong Thong as th xu aung - no
mot cach kheo leo va tuy thdi de tao dnh hudng den viec
tuyen enién v nghl hoa cua quoc gla. Tham quyen nay Jdudc
quy diaoh tai dleu &£ Hien phap, nhing dieu khoan nay oung
khong chc ta mot chi dan nao ve ulnh nghis cua danh tU tlnh
trang bao dong, gldL nghlem hay khan tridng .

Phdn doan 1.- Ph&n tikh didd €2 Hidn Phap

Theo Luat~su Trudng Tién Dat thi tlah treag whan -
cap hay khan trudng, tinh _trang bao dong hay gidi nghlem
khong co nhdng quy che rleng blet ro ret nao. Po 1a nhdng
tu ngd aung de chi nhUng tinh trang die blet trong ac  de
ung pho voi tlnb the, m@t hay nhleu quyen ty do cua conp'
gan, mot hay nhieu dgo ludt co the bi dlan chi hogc han cbe
sud thi hanh. That ra thi phap che cug Phap co phan tieh va
dinh nghia ro rang cfic tinh trang tren.



Tai dieu 16 cts Hieén phdp nam 1958 cua Phap da
dinh nghis the nao la trﬁdng hdp dac hiet. Do 1a khl nao
"nhung,diﬂh checua nen Gong hoa, sy doc 1ap cua quoc dan,
sy toan ven cue 1lénh thd hay sy thl hauh nhdng cam k&t
quoo te bi de dga mot céch nghiém trong va tic thi".

a.= Tink traug bao dog% : 1ia mot tinh trang do mat
bgo du cua Tong thong Phap dat ra ngay 7»1=1959
h%u qua cua tinh trang nay 1a mob loat bien phap nhémn bao
dam ty do hoat dong CUE ch{nh p}u, an ninh cua blen phBD
Tong dong v1en, uleu dong cac ddn vi tac chlen. Tinh trang
bso dong khong gay re sy di chuyen tham quven xd an sang
tay cBc toa &n quan sd hay han ché nhing tu do ca nhao.

b.- Tinb treng gidl nghiem

: nén dudec cong bo 98 gay
ra nhiung hau qua phap 1y ¢

- Giam thleu nhung quybn td do ca nhan

- Cdc nhd cam quyen quan st se thay thé nha cam.quyen
dan sy Tinh trang &1d1 nghlem theo phap che cua Dhap
chi dufge tuven bo ¥hi co de doa upgoal xam hay n01 loan.

¢.- Tlah trang khan trudug - 12 mot dinh ché dgt ra
s&u cac vu blen dong tai Algerle. Theo mot vao -
bu cua Tong thong Phap sy tuyen b6 tinh trang ¥hén brutone
dudc the hlen bing mot 34c 1anh lam tal H01 dong Tong -
TrUGng, thng su trien Lan tlnh trang qus 12 ngay doi hoi
mot dao luat cug quoc h01 v& 1uat nay se fn dinh thoi gian
cua tinh trang khan tridong.

Tink trang nay khong djdng nhien di chuyen cuyen -
hénb cus nha cum quyen hénh ehanh sang nha cwm quyen quan-
su, nhi'ng giong tinh trang &idl nghlem 16 gay ra su tam
ngung thi hénh phap 1uat.

Tinh trang nay cling dem law*cho nhé cim quyen Hauh
chanh mot vai quyen hanh dic biet :



- Tam cdu 1luu

- Cau 1uu hanh-chanh

- 3ai ap vé dinh bén céc nhat béo vi &n pham moi
loal.

) - > ! . — - ]
Ph&n doan 2.- Anh hadng quyst dinh cua d{Bu 44 Hien Phap

Kni g3p tinh trgng de doe ngogi xam thl chisu theo
Hien phép Tong thong se ky Sdo Luat tuyen bo tinh trang
gldi nghlem. Viec ky séc 1uat hay khong se tuy thuoc vao
mic do aoi pho vai tinh trang nay. Néu €6 ngoal xam hav
noi Ioan ma glai unet de _daug thl af nhidn Toug thcng 3¢
khong ky bﬁc ludt tuyen bo tinh trang nay, hodc Tong Thong
se chi ky uac luat tuyen bo tinh trang gldi nghlem ae dat
dieu kien tht thach ve phudng dlen chinb tri doi vdl ngoal
bang ma th01. d mot mic do cing théng hon nda, Tong Thong
ky Sdc luat ie tao phucng tien a6i pho thing tay v ngin
chan dude xém ling hey noi loan.
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sU IZONG TAC
GIUA HANH PHAP VA LAP PHAP

Hgoai 1énh wyc &uh hudng lan nbaw, t2 con thgy khu
vidce hoat doog noi do Hanr phap ve 1ap phap conp tdc d5 hodu
thauh trach nhiem.hlen dinh. £oi lue trong cong tac nay
hay cong téde khec co guaa Hanh phan hoacdcd Guan Lan phép

dong vai tro guan trong hon. Tuy nhién tat ca cuang ch{ 1a
cung thi hanh nhiem vu M2 Quoc dan di giao pho.

Trong lanh vuce ngoal glao, co rat nhisu phddng dlen
ma nol do hhi co qu&n cong quyen ké tren ludn luon ph51
cong tee de thi hinh cong vu hicn dinh. Trong nhUHg trdong
hop néy neu.cong tac chi dugec mot cd quan thye hlen thi
86 khong co gla tri. Chi ¥hi nfo hai eo quan tlep tuc lam

vi@c vé hosn tgt, chUng ao cong VL moi co gia tri.

Trong v1ec bo nhlem cac nhan vat ngoal gluo cae -
cap Hanh phap do nghl v Lap phap ch;p thuyn. Cde unhan vut
ngogi gllo cao cap mac ﬂu truc thuoc han cd quan Hanh ohap
nhung trﬁdb kni duge bod nhlem phal lén lugt gua sy tuyen
chon cue hai cd quan Lap phap va hanh—phup.

Trong cac truong hov nhu v1ec quyet dinh tuyen ba
tlah tran5 chien tranh, vieo ky ket cac Hiap-udc va Hlep -
dlnh Quoc te v1ec tuyen chlen hay nghl hoa, tat ed cung
phal co sy cong tac cus hai cd guan Lap phap va hanh-phap.



¥
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mﬂéN 1.- EQ WHIEM CAC NHAN VAT NGOAT G140 CAD CAF

Cac nhan vat ngogl glao cao cap Thddng nhy céc v1
bai sv, trude khi dqggwpo nhiem, phal lan ludt qua sy tuﬂon
chqn cua bai cd quan Lap phap va hBaoh- phap : Hanh phap ds
el v i sy chep thuan cus Thugng—ngb1~viun. Vén deé nay -
duge quy dionh teil dieu 55 khoen 1 Hion-phdp aam 1967,

_ Tren blnh dlcn thuc to chung ta nhan thay rang sy
lam v1ec nhy tren co a1 hop tac glﬂa hal e¢d quan Lap phan
va Hanb phap. Trbn blnh dlzn phap ly chung ta thay day 1a
mot sy Kiém so8t cua Lap phap trén Haunh phap trong lanh
vye ngoail giao, mic du Eanh phap dUGc tomn quyen tuyen -
chon nhung quyen quyet dinh cuol cung van 18 co cuan Lap
Phap

Xét tren phudng, alen nL081 glao thl van de ney
rét hdp ly vi ve ngoai glao cé¢ nhan vnt pkai dude chon
1lgc v dao tao ky lucng, ngoal glgo khong pbﬂl chi can
bang cap va ngoai ngu ma coén ozn phal dugde tuybn chon ve
Kkhs nang chuyen—mon nghe—nghlep, tinh tlnh va hlnh dang be
ugoai vl hinh dah @3t nude trude ngeoi nroai quoc ducc
nhan dinbh qua nhﬂng nhin-vien ngoal-giao, bang cu Chl
cach x8 giao den khuon mﬁt kha ai va kha Llnh, neu de cho
viec chon 1ya cac nhan vat nay thuoc doc quych cus cd quan
Hanh-phan, thl au uo thlen chi cung khorg ldm s&ao tranh
khoi su lua chon vi cam tinn, vi quyen loi riéng tu ma
quén dai quy;n 1lgi quﬁu gia den BOL

5

hdn nie nha ngoal glao 14 mot tﬂm.QUUng phan snh
cuﬂ doi song, thc hien ve truyen thong cua mot dan toc nen
hleu duge nghfa v, bon phan va auh hudng cua miab trude
quoc te 1a mot dieu toi guan trong mé mot nha ngoal giso
khoag the thisu sdt duge (1).

(1} Nguyén Lién, rgoai Giao va Nghi LE, 1969, tr.7



Hpofl ru cuag co mot icu dang lun ¥ 1a trong bat
ca ecac vien- chﬁc cao—cap ch1 co Eai- su va Vicn trUdng Vlen
bai-Hoc 19 co su chap thuan cue Thddnp nghl vlen. Day 18
m?t truycn thong ddn chu dutge phong theo tap tuc chinb tri
cus Hoa ky v& them.vao do cung do énh huong, cta Hau qua
nhung te dosn cua coc vi dail dien ngoal glao tai ngoail -
guoc.

v 880 v1ec bo uhlem eac lPUdng Nhlem S ngogi L
glao qua thu tuc hlen dianh nhd vay cung dop UHg auge phan
nao nhuacau thde tail.

I

oA TT.- SUYET DINH TUYEH 50 TIOH TRANE CHTEN TRAMK

bleu 39 doan M Hien—phap 1367 quy dinh ring Guoc -
hoi o tham quyen quyet diab v1ec tuyen o tinh treng chien
tranh

Tinh- -traag, chion-tpanh la mot tlnh trgag kbsc vdi
tinh- -trang bao dong Cidl nghiem hay khan tridag duge quy -
d%nh tai dieu bl- boi véi tinh trang ¥e sau Vlec tuyen bo
cac thUc troag a0 du go thuc hien bing mot sac—luqt cua
Iong Thong. Rleng ﬂoi vdl tlnh trang Chlun traph thi quyen
tugen bo danh cho Quoc h01. Pong thong dL nghi bang mot d
thao 1uat va Quoc h01 bicu quyet. Hhu vay v1oc tuyen bo
thUC tran% nay dudc thyc h1en bang mot dao luat Hau qua
phap 1y cus tinh trang chien trenh 1a :

- Hang che nhing ty do ca nhan Y0 dlcu 29 cup Hien phan
01/4/67 da ehi 15 enl 3 luat ndi oo the han che
AUYC -

- i chuyen tham qugen banh sat sang tay oac nha chudc -
trach quan su. 59 af co ;i ai chuyen thwm quyen le vi
ngddl e nghI rang Eldi quaa sy @& hanh Xt cac tham quyen
a0 mot céch kiea auyet v& mau le hon.
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Ta; Phap Hién phap aa trao quyen tuyen bo tinh =
tranﬁ chlen tranh cho chinh phu, v1oc tuyen ba dUdc thUc -
hlen bang mot sdc lenh chleu theo quyet dieh cua H01 dong
chinh pnu. NhUng tu:chl co gla tri trong 12 ey, néu muon
xéo dai phai ¢o phbp cua Quoc th

. T ngay cham dut che do de I Cong-hoa tai Miet nam
cho dén uay dé co {t nbat hai 1én ma tian trang chién -
tranh duge tuyen bo.

Lan thu nhat do du 30 01-UBLDQG ngdy 2L/6/1965 cus
uy bau lanh dao quoc gla bau henh tinh trang chicn tranh
tren tofin lanh £ho Vlet-nam Gong hoa.

Lin thd nbl seu ngdy hien phdp d¢ II Coug hds Auge
héuh, do 1udt 30 10/68 ngay 5/11/1968.

’

cohy 111.- HIEP Ude vA WIEP oinH oulc TE

Hlbp uct 12 mot danh tu eni bat o mot su cam.ket
hay thoa thuan nso gida nhinag chi the ecua luat Quoc te.

}iep dinh la mot thoa hlep givda cac quoc gia de
qul dinh ve nhung van as quan tgongdnhu nhung, quoc gla musn
x6c dinh mot so qui tde luat quoc te (1)

Dieu 59 khoan 3 Hien phap i. h 1967 aanh quyen ky -
ket cac Hlep udc v Hlop dinh Quoc tc cho Tong thong s
vd dicu 39 khodn 2 trao eho Guoe hoi quycn phe- -chuan.

Cac Fiep wdc v_ hiep dinh quoc te sau khi duac
Tong Thong Ky ket g no ehi co gia tril ahu mot ay thao luat

- ¥ f - r
(1) Ldu Vi&p Binh, {ubc T& COng Phap. 1267, tr.151
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ma tPOL, chi Vbl neo sau khi dudc Quoc hol Dhe chuan no moi
o ;15 tri “h: a auh. ¢n:u cujbn “u guoc - hqﬁ chi 1a ob
ufﬂﬁ - 1uwaa 3hw - fﬂlbn Vﬁy {unb - H?t fﬁJn‘ vieu -

quyct ve Hlep ude Quoc te Y5 chl pilu quyct ve ad luat

phe chuin ma thoi. Vi the cho nen phuc trlnh cus ﬁy ban

Thong tin ngoai glao hddhg nghl v1cn hay Uy ban npoal -

giao Kz nghl v18n ve dy luat phe chudn chi dude e nghl
chap thuﬂn _hay bae bo toan b nghiq 12 khi GUUC chuyen

den Quoc h01du 1uqt 6o the dudc chﬂp thuan va ¢o the bi

bic bo chd khong co v1cc phe chuan mnt phnn hay s dsi,

Ghun% to +hu dat van de vi sao can o sy phe -
chufin cua quoe hoi 2

Nglv xuu hluﬂ udc duac ky Kot blﬂﬁ cuc ph’l vien dal dlen
ch? Quoc-vﬁdng, khon& co au phe chuug cua cod quan nao ca.
Thu tuc ky ket nhUH§ Hlup wde Guoc to tadng tu nhﬂ thu -
tuc ky ket nhdng xhe ude. Sy tudng quan giua @uoc trudng
vc phai vien tddng ty nhu ngudl tbu uy va uy GHYLH trong
dan luat Hlep udc thuC auf bét dau cd gia tri KE U nhay
dugc ey ket Thu_tuc nay sdm bi gat bo vi lc mot troug h91
quoc gia kat wdc thuong v1en le 18 phal vién vugt guyen )

khoi thi hénh hlep ude aa duge ky ket

De tranh nhﬁng tranh chap tren, tap tuc chinh tri
quoc te quan nlem rang can phal co sy phe uhuan. Nhu v%y
sy phu chuan rat can thlet ¢co nhing ly do blen minh cho
sy coin thiet niy 14 ¢

- Phei v1en khong du tu cgch ae quyat dinhb chap nhSn
mot 1lep ude co iién he den todn quoc.

- vi Hiep wde o llon ha den toun quocg e Qucc h01
18 co quan dai dlcn chao tosn dan nen doi h01 can co
au phe chuan cua quoc hoi.

. Afmh - vi pha chudn 13 mot haah vi chuyen dosn

r

nghia 10 chinh phu gau khi ky nhau Hlep ude ¢é thé ty v
phe chuﬂn hey khong phe chuan. Sy ¥hude tut phe chuén khong
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bo buoc mot chinb phu phll thu trach nhlem ve phﬁdng dlen
chlnh trl, s khong phe chuan nay khong trai voi luat quoc
te. Quoc gla ket yde o6 the nhe chuan bat cu luc nao neu
Hlep ude vo thoi hen. Do as co nhleu Hiep ude dude phe -
chudn nhigu nim sau ngay dude ky két.

Tom lai tren phUdhg dlen phapxly zlec ky ket ve )
phe chudn csc Hlep vde vé Blep dinh quoc te, Hanh nhap va
Lap pbap da cong tac vdl nhau tren cé&n ban blnh dang (neu
cung chinh klen) hoac bat binh dang (neu bat dong chinh -
kien ma phal phe ckuan) dé hoan thauh mot hlep udc eting nhd
Hlep dlnh quoc te. Nhuag tren phudag dlen thuc te du 580
quyen hﬁdng den &u luan va tao chieu hu dng quyet dinh ven
nim trong tay vi lanh dao Hanh phap.

BOAN TU.- TUVEN CHTEW vh NeHT HOA

Dleu 39 doan 3 Hien ohep ngay 1.l 196? ay lleu rang

~<

Lupc Fol co tbam quyen quyet diab viec tuyen chlen va
nghi hoa, va theo luat 8o 01:/L° ngay 20.10. 1“69 an dinh
viec to chUc va dieu banh H01 dong an ninh quoc gia thi

Hgl dong co nhlem vu de nghi tuyen chien hay nghlﬁhoa. Hou
vey theo oac dieu khoan wia ke thl muon tuyen ehien hoac
nghl nos voi mot quoc gla nao HOl dong an ninh quoc gia se
de nghi vdl Quoc h01 va Quoc—H01 se quyet dinh co men
tuyen chlen, nghi hoa hay khoug -

/
Phdn doan 1.-  Tuyln ciden

That ra hanh v1 tuyen chlen la mot hinh thde thuoc
ve qua ki, khi s quan doi doi veu chus duge cd xhi hoa
va hanh vi chien tranh xay ra mot cach cham chap khlen ,
cho cac quoc gia tham chicn cd du thoi %ld 1am du moi thu-
tyc trude kbi cae hanh vi chlen tranh xay ra.

Hlen nay cuoc chien tranh nguyen tu co the xay ra
trong chde lat va uhu vay end o6 uhiing hogt dong cua co -
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quan Hanh phap m# e du thoi gld doi pho véi doi phUdng
uo do chinh phu thuong dat quoc h01 tmide mot sy viec ga
roi. T gy nhlen vdl tu cach 1a Tong-Tu—Lenh Ti cao Quan -
e, Tong honb ¢S dn eén ban phap ly de ra lenh tre aus
moi hanh vi xam IUUc, Vay Tonp Tbont trong trddng hdp nay
co quyen tuyen chlen bing mot banh dong chlen tranh vé
sau do Guoc hoi g€ hop phap hoa hduh vi chien tranh ndy
bing, mot quyut dinh tuyen chién.

Phan doan £.- Nghdi hoa

D01 ngudb voi tuyen chlen 1a nghi hoa, van de
nghi hoa thudng ¢é hei hinh thie : alnh chien v hoa—UGb-

binh ohlon 1a mot thoa ude dlnh cbi cec henh vi
glao tranh. Luc dau dlnh Chlbn 1& mot thos ude thuan tuy
quan sd dudc ky ket gida cac Tu Lenk Quan 601 601 nghlch.
Ntay nay dinh chlen le mot thoa udc co t{nh chat chinh -
tri dude ky két giua cac lanh tu quin gy nhing thiiong 12
duoi su thoa thuan cua quyen hanh-phap

Hoa ude 1a Vdﬂ klen Lham At Chlbn tranh toén -
dlen mad trude kis Quoc hoi da long troug khal mac bang
ndnh vi tuyen chién.

Van de nghl hoa mic du thuoc tham quyen cus Guoc -
Hol nhung tat ca deu do su co gang van dong cua cd guan
Heah pbap vi that 3 quoc h01 thleu phudng tlcn de thye -
hlen mot sy van donp va tao thong cam giva d6i bén lem
chlen de di den mot cuoc dinh chlen.

Tpd dy cuéc ioa dam Ba Lé ve van da Vigt- ~Nanm, day
1a ket qQua cua sy van dong cua cd quan Heah phap ds ai dén
cuoc hoa dnm ma Quoc hoi khong he tham.du vao giad dogn
van dong dau tien. Voo nam 1968, Hanh phap da phal mAt bao
nhleu su tham a0, van dong héngdmay thang trude khi ohinh-
thie gdl phal doan seng Ba Lo de au cuoc Hoa~dam. Qucc H01
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thi mai den sau th Hanh phap gdl phal doén di proi mai
dat vin de 1& quyen tuycn chién vi aghi hoa thunc tham -
quyen cla’ ¢d quan lap pbsp duige qui dinh tai dleu 39
khoan 3 Hien phay 1967, Haub prap khong co guven bty -
gdl pkai doan da tham ay Eoa dam ma khong co By dong -
cia oo quan uap pha), 1am nhu vay Hanh pkap da coi th”th
du luan ve Hlen phapn Mic du vay, trong phien hop khoan -
dai Luohg vien nghy Tall. 1968 sou khi théo 1uan va bieu -
quyet, quoc hoi cung di den mot quyat dlnh cu01 cung 1a
chap thuun chu trudng cla Ckanh pbu gdi mot phei doan
tham ay hoa dénm ngo hdu tham 4o hét mod trign vong dus
tJi nos binh tai Vlet nam.

Ldasd s

Gua thi du vun roi ta nhan thdy rﬁug méc du day 1a
mot l8nh vue thuoc hoan toan tham quyen cua cd guan lap -
phap,Hanh phap cung dam tao cho Quoc h01 m0+ sy d4 roi
de cuoi cung Quac hoi cung chl blet hop phap hoz hiah vi
cus co gquan Hanh- phdp
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PHAN I
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THIEN 11.- BE MGHT
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HGHTEN Ol THUC TE
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eu.

ihi phén tuide chuwg 264 dd fadnh buiy, nha Lap Hi
Phdp ngo hau trahnh Lhéd eawF dde fa: ZdA d&éﬁ: vi the High
Phap dd dide thank hinh voi mo! )uoc ha& #Gt nhide qwucn -
hdhh ithing dcu hén 5 ndn H&an Phap Hu(c ap dunq; uﬂa UGG

1066-196? 0 Lgo cho mit iGp Fhap marh we 52 k&em che M.

=

cua rho ‘Ldp wigh ad’ hﬁcng iné Lhdnh s that na cn L
vidh anh xa x84, 24 24 whi vy La u& nhu cfu cdd ch&
tranh dd teo cho tlanh “han mo¢ whé’ manh, va hin u&a auoﬂ
sdnth hoat chink 1rné con réi nae, Oucc HEL b4 phin tan mong
phin ichae v bi au muz chufie cue Harh Phip, nén bhTng e
nao ko du uuc AG mi Hitn VhQﬁ Ha qui dink AT Lawm ap Egc
cuiic nhd idm scat tank Phép. '

@ @
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4

TRUC TE

%uyen hanh cua Lap phap cung nhu cua cd quan Hanh -
phap trén phudng dlen phap ly 1z mot v1ec ma dem ap dung
vao thuyc to chlnh trl 1lal 12 mot v1ec khac. Tren phddng -
dlen thue te nay, chung toi 6 khao sat mot vai trUUng hop
dien hlnh de chﬂng to rang vei tro cus Lap phap va Hanh -

hap cung nhu moi tuong, quan treu phiong dl@n thye te khic
voi ly thuyet.

CHUGNG 1.~ SU BTEU HANH NGOAT VU

- vgxph{a Hénh—phép ca B§ Ngoali-gieo; ben canh Tgng -
Thong co Phong Phu Ta ngo8i vu.

- Ve phla Lap phap co cac uy ban ngogi-;yiao thong - tin
Thugng, Nghl-Vien va Uy—ban ngoal giso Ha- ﬂghl-vien.

- 2 — .
@OAF 1.- VAT TRO CUA HANH PHAP

Su chi huy that sy chinh sach doi ngoai thuoc tham—
quyen cua Tong Thong. Nhu ta da bict trong phan dau, v1 nhu
cau cua chinh tri quoc te hlen dei dd tac cho Tong Thong
mot uu the ve phucag dlen ngoai giao, va Tong Thong ca doc-
quyen hoach dinh chinh aach ngoai-giao.
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Ngoal v1ec hoach dinh va chi huy chlnh sach d01 -
ngoal Tbng ihong con dong vai tro dai dlen Duou—gia Vlet
nam tron chinh trudag quoe te md vai tro nay khong the c¢d
Quoc-hgi.

Q-

Ben canh Togg Thong co phong phu t4 ngoal—vu chuyén
nghien GUu van de doi ngoal de cung cup tin tde va tai lleu
eing nh y kien cho Tong fhong khl can. Phong phu ta ngogi-

vix dong vai tro nhu mct cO van cua Tong Thcng ve phﬂdnh -
alen nboal giso ac hoach dinh chlnh séch doi ngoal cung nhu
nghlen cdu ad klgn, tdong trlnh cua Bo Hgoal-gleao.

pe thi haoh ngoal v co Bo Ngogl glao ma trong do
ong rrudne ngoai giao 1a phu t4 cus Tang Thong That ra
chinh sech ngoai glao tot dep nhung su thanh cong khong Dhal
chlnh no tao nen mg do su thi hanh chinh saeh do. Van - de
nhan su dong vai tro guan trong trong sy thanh cong cGa chanh
séch'ngogi—giao.

vi the ma vai tro cua vi Tong frﬂdhg wgoal glao rst
quan trong. Ngoal ra con co cac cd quan khic oo lien he den
vlec thi hanh cun& by viec cau tao chinh sach ngoai giao
nhu Bo Quoc phong, ﬁo Klnh-Te, Tong Kha hgan Sach figoal -
Vl%p, Phu Dic éy Trung uong tinh bso va H01 Dong An-ninh
Guoc-glisg.

POAN 11.- VAT TRO' cuk oudc WO

Ngoai v1ec can thlep VBO vlec phe chuan hay khude -
tu phe chuan cac Hiep—ddc va Hiep-dlnh Quoc—te, can thl@p
véo vigc bo nhiem cac nnan v1en ngoal glﬁo =1} cap, Guoc -
hOl chi hanh xu mot quyen kiém soat chinh sach doi ngoal
cung nhy 18 kiem soat chinh séch tong quat cua chinh phu .
Nhung sut kiem so8t nay hay la quyen thec doi va dude thong-
bao o nhUng trang thai rieng cua nc, no mbm ddo hdn va khong
¢ tinh cach thuong xuysa nhu su kiem sost chinh sdch _ asi
noi.
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rong l8nb vyc ngosi giso, %uoc-h01 ﬁong vai  tro
klem soét hon 13 hoat dong va to chuc vi tat ca moi phudng—
tlen hoat dong deu nam troné bo may cua cd gquan Hanh Phap
) Quoc ho1 chi ¢d chung kien va duyet xét.

Tai Vlet -nam, chua khi nao cho chung ta they m@t
chinh sach d6i-ngogi cua Tong Thong bi @uoc 501 bée bo  va
dlan chl ngdy su thi hanh. Tai Hoa ky Quoc-h01 aa tu chai
Ung thuan hoa ude Vorsallles chUng t5 chinh sach doi ngoa1
eus Tong Thong d6i kbi that bai 71 khong duge Cude Hoi tan
thanh.

voi dlan dan . ohinh tri Hlen tal, Cuoc-h01 Vle+- nam
Long-hoa kho ma dat dude mot tuc 80 da béc bo va 1am dluh -
chi chinh sdch aoi ngoal cua Long Ehong.

POAN 111.- 80 SANH CHE 90 vE T VA DF T1 Coie HoA
TRONG VAN §E BIEU HANH NGOAT uu
CUA LAP PHAP VA HANH PHAP

Vlcc dleu hanh ngogai vu cua hai cd quan Lap hép va
Hanh- phap tuy thucc vao khung canh phap ly cua che do ve sinh
hoit chlnb trl tai ché do do. ¢é the uhd o mot phudng tlen
Hien ph&p ma vai tro cua Quoc h01 (hDaC Hanh-phap) noi bgc
hoac 13 na., Cung c0 the ahd o mot cuoc 51nh hoat chinh tri
ma chieu hUdng thuan 1oi dei 1lue nghleng ve béu Lap phap
hoac Hanh-phap. De =0 sanh vai trd cus hai co guan Lan—phap
va Hanh phap trong v1ec dieu hanh ngoal—vu tal hai che dS
de T ve de T Conb—hoa, chung tol g& so sanh tren hai phuong
alen : Phap-ly va thyue te.

Phian Pogn I1.- 8¢ sanh tabn phidng dien phéﬁ KJ

Trong 1anh vde ngoai glao noi rieng va trong tat ca
moli lanh vye khac noi chung. Hanh- phap trong che do de I
Cong-hoa co nhleu quyen hank hon Hanh-phap de II Cong hoa .
Nbhu viée bo nhiem cac = than thl Hieu-phsp 1956 khong can
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sy chap thuan cua co quan Lap phap va nguge lai Hien Phap
1967 dol hoi phai co sy chap thuan cla THUdng—ﬂghl-Vlen
Dieu nay lam cho nhlgu nhan vat ngoai giao ma hanh-phap de
ot co tho bJ. Quoc-ho:. ¥idce tu’. Nid co lan Tong Thong de -
nghi ot 1uc 10 vi lam Dai su thi bi Quoc-h01 bsc bod hét b
v1 va chi con cd 6 v1 ma thoi (1). [Trong mot trudhg hop khac
Tong Thong de nhat Cong—hoa cung ¢S nhisu quyen haah han
nhu v1gc ky séc 1u9t :

- Gida hai khoa hop cua Quoc-H01, Tong Thong vi 1y  do
khan cap ¢S thé ky séc luat (pisu 41)

- Trﬂong hgp ngan sach khong dugc chung quyet trudec ngay
31. 12 Tong ihong ky sac luat cho thi haunh mot phan
bt cus ngAn séch cho moi tam cd nguyet (Disu L3).

- Ngoai ra Tong Thong con ky sde lenh tuyen bo tlnh -
trang khan cap, bao dong hogc gici nghiem (pieu L4)

Hien phap ngay 1.4.1967 chi déub cho Tong Thong hai
trudng, ho‘p ky Sic- luat tucng ty nhd trudag hdp dau va tr'uo‘ng
hop cuoci O trén ma thoi

voi nhdng aisu khoan nbu vay ai nhlsn Quoc hoi Dé
What Cong-hoa phal thieu phUGng tlen hicn dinh as kiem sost
Hanh-phap. Do do voi viec dieu hanh chinh sach ngoal gieo
461 voi Lap phap se eh{ 1a mot vai tro phy trd you kem, Vi
bi dnh hucng cus dquang, 161 De I Cong-hoa, Quoc-h01 de nhi
Coné-hoa seﬂdUGc tang cﬂdng trong cde lanh vuc dleu - tra
(dieu 41),bo nhiem cac nhan vat ngoal giso cao cap (dieu 59)

(1) Bién bih s6 08/72/TNV/EB/K ngdy 10-5-1972 cua Thudng -
Nghi Vién.
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. P . - I P -
o ‘gm vt T o penih dnls b S Aidrs b de

Ssu khi len nfim chinh quyen Tong thong mgo Wlnh Llem
nhat dong chlen dlch logi tol cac doan the 601 1ap va dong-
thoi tao mot to cmic Ghlﬂh tri ban chinh thic menh danh 12
Phong-lrao Cach-mang Quoc gis e tap trung m01 quyen - hank
trong tay. Che do N%o Dinh ulem lan lan di den che do quyen
hénh cd nhan, nen tat ca moi van de déu nim trong tay co -
qu&n Hénh- phap ma 1Ep phap chi 1a mot dinbh che de hosn ho
co v ma thoi.

Trong lic tat ca moi quyen hanh ve v1ec dieu - hénh
chinh sach ngoaldglao deu nam.trong tay cd quan Hanh—pkap
cua che do Be Nhat Cong-hoa thi trong ché do de nhi Cong—
hoa, vl anh hUUng nhu vay, nen cac nha Lap—hlen 1966 da tac
cho mot Lap phap manh vé Hanh-phap & dia vi yeu kem hon
thdl Wy trudc. Tuy nhién nhu aa phan tach trong phan trddc
vi nhu cu cus chlnh tri quoc ngosi, va vl cuc dlen cusd
cuoc sinh hoat chlnh trl hlbn tai, Hauh phap as p.ai lam lu
mJ vei tro cua wuoc—h01 trong lanhb vuce ngoal glao cung nhu
trong tat ca moi lanh wc khac . QuSC hoi khong the ndo tham
ay vao v1ec dieu hanh chanh sach ngoai giao mot cacb truc -
tlep va chi con cach gay anh hUOhg bang cach cit xém ngan -
khoan, lam.kho de trong v1ec bo - nhlem c8c nhan vat ngosdl
giao cao cap md thoi.

Tom lai tren phUdhg dlen phap 1y, cung nhuy thuc -
te, Hauh phap de nhat Con& -hoa co nhleu uu the hon Lap
lxap. frong che do de nhl Cong-hoa thl ve phUdng aien phap—
13, Lap phap co uu the hon vé Fanh phap bi yeu kén ve phucng
dian nay. Tuy nhlen tren thUG te thl Hanh- phap ds che ngl
Quoc h01 tren hau het moi van de trong lanh vyc ngoal glao.
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cHUGNG 11 .~ su suv YEU QUY€N KIEM SOAT
CHiNH SACH -DOI NGOAT CUA QUBC HOI

hae du hien- phap ds trao cho Quoc hoi quyen klem -
soat Hanh phap trong lsuh vye ngosl giso va danh cho Quoc -
hoi nhieu guyen quyet dinh trong lanh vyc nay. Nhung tren
thyc te Quoc hoi khong the thyc hlen duge ude voug cus nha
Lap Hian va uu the van nam trong tay vi lanh dao Hanh phap,
d@o6i luc Hanh phap con che ngy ca Lap phap nua,

POAN 1.- NGuny NHAN SU suy veu qusu KIEM SOAT
CHINH SACH 00T NGOAT CuA Quﬁc HO1

Sunklem sodt cua Quoc h01 trong 1anh vyc doi ngoal
khong sau gong va thﬁdng xuyen bang su kiem soét chinh sach
doi nol c6 nhisu ly do dusa den hau qua nay .

Phan doan 1.~ Ly do tﬁéb quat

1)- TPUdc het 13 Ay vi mat cua viec bhrang thuyet, nhUng
mol baug glao glda cac Quoc -gls khong nen dem no xp
vé thao luan‘trudc Quoc—h01 co hang tram Nghi Sl, Dan Pleu
va du lugn rat kbac nhau Néu phep 11ch s\ quoc-te con co
mot tam quan trong nao, ngudi ta rst co tbg 1o au, thic mdc
bdl sy théo 1aan eong khal trude oong chunb nhdng van de
chinh tri quoc te con troug giai doan tham do va thuong -
lugng .

2)= Mt xhae sy klem soat cus Quoc—h01 trang dia - hat
bang glao quoc te thiong 13 mot sy klem soat hau 51
chi khi nao nhing cugc thudng thuyet quoc te da co ket qua
hey i d5 vd thl mdi dem ra thao 1uan truac Quoc—h01 Do do
xhi cuge thuong thuyet mdi bit dau hoge con dang siep tyc thi
it khi Quoc—h01 duoc cao tri mot céch hoan my.

3)- Mgt ly do chlnh tri xhic ve v1ec phe chuan cdc hlep
uoe Quoc—te 15 Quoc hoi khong hoén todn td do vl khi
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mot hlep-udc Quoc te as dutge thong thuyot xong thi sy gat-
bo tan nhan v1ec pne chuhn Hlep @ ao 1é mot v1gc rat kho,
méc du tren binb dlen ph&D 13, Hlep udc Quoc te mdi uddc kv
ket, chnde duge phe chuan, tu no Khong co mot gla tri nao cé
ﬂhung sy tu ch01 cong v1ec eua nhdng nha ngoal giac da diag
len thucng thuyet, nhat 18 khl Quoc—gla ot wde ki mang
mot hy vQUg thanh tyu trong moi bang glao, 13 mot v1ec Kho -
khan vE t6 nhi. Vs 1ai ay khude td phe chuan con tao mot
tien 1a nghi ngd trong tuong lai doi voi ngoail quoc va cung
18m kho khin khong {t cho uy £{n cda uhd ngoai gieo.

)= lot ly do co tinh céch tong quat va 13 tbuyet aue
18 v1ec chuycn hUGng chlnh sach ngoal glao 1a mét
v1ec kbo thyc hlen hadn v1ec thay asi mot chinh sach
d6i n01.

Phan doan Z.- Ly do thde &

1)- Ly do thye te ma chung ta o the tlm thay o Quoc -
h01 de nhi Longuhoa hlen tai la thleu sy dohn két ma
vanxde quan trong bat uguon tu ﬂuoc ginh bhosat chinh tri
thieu on dinh. He thong chinh dang roi rge, khong co hogt -
dong tap doan, ch{ co ca nhan va phe nhom ho. W vay Hanh
phap de dang mus chuoc va da dang chia ré ho.

2)- bot 1y'd0 khéc la mot 50 nhan-vien Quoc-hoi than
Hdnh-phap mot cach mu quang, ho quen di nhlem vy
c8o o8 md Quoc-dan da giao pho cho ho. V1 thé hg sin séng -
co vo cho bat o mot chank sach nao ma Hanh- phap vach ra

khon& ke 12 chinh sach hay hodc dd, co 1¢i hoge co hai cho
@uoc-dan.

3)- Ngoai ra theo Nghl-si Tran Queng Thuén (1) thl Hauh
phao thiuc sy khong de y den nguyen vong nhén dan

(1) Tr&n Quang Thuan, Nghi Si, Chu tich Uy Ban Ngoai Giac
Thudng Mghi vién, phong vé‘n (5aigon, thang 8/1972) .
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gua Quoc-hcl, Hanh phap coi thuang Qu3c-h01. bay 18 mot tinh
trang thuong tinh trong che do dan chu cua cac quoc gla kem
md pigt=Re g

That vay nhin vao cuoc ginh hoat chinh tri tai Hoa -
ke, Long Jhon{ Wixon sau khi thuC hien chuyen Hga du luc trd
ve Ong 1am mot phuc trinh cho quoc-hol thi trong lue do Tonp
Thong Vlet nam Cong—hoa khong bao gid hanh dong nhu vay ma
doi 1luc con vudt qua gidi han thuoc tham quyen cua Quoc hoi
aUa. Ghinh vi ublng ly do vua ke ma quyen kien soat Hisu dinh
oua Quoc-hoi trong 1anh vye ngoai glao daa bi suy yeu. Hlen -
Phaﬁ va con& luan con 1a phuong tlen ting cudng quyern ﬂlrm -
goat cua Qunc hol khong 7

POAN 11.- JI HAN SU BANH Tr{ONC QUYEN HAMH PHAP :
HIEN PHIP VA CONG LUGN
Xet qua nhUng dosn vua roi, ching ta da tim thay Tong,
Thong co:mt nhieu quyen hanh trong lanh vuc ngoai glao nhung

khong phai 1a quyen hauh do khong gldl hen. hing gldl - ran
quyen hanh do 18 Hién phap va Cong 1uan.

Phan doan 1.- Hitn Phap.

bicu 1 ena Hlen phap ngay l-L 196? n01 len wadc vong
chung duy trl mot 1éuh the thong nhat va bét kha phén.

Bleu L cua Hlen-phap aat Cong-san ra ngoal voug ﬁhan
luat. Day 1a nhﬂng nguyen tde chn ban caa chlnh sach Quoc -
gla ma Fanh-obap phal ton trong, mic du nhu cau chinh - tri
quoc te va phudng tlen sfn co trong tay nhuag, Tong Thong
ﬂhong bao gid v8m vuat que gidi han hlhn dinh toon bru trudng
hg» nhdng dicu “hofu noy dude U8 aoi.



phin doan 2.- Cong Zudn

Ve du 1uan thl au cho du 1uan quan chung tai Vlet -
nam chua co hleu 1dc manh me nhu tai cac quoc gia Au—Iy nhdng
khong phal vi the ma khong dudc nhan ro vA khong ¢é énh hUGng
den chinh séch doi ngoai cua Quoc-gla.

T trude den nay ta van thay nhung cuoc h01 thso
hong trung 1ap, doi hoa blnh NhUH% cuoc xuong &Udng cus
sinh vien chlem £o8 dai su ngoai quoc uhd v chlem Toa Dalﬂ—
ou Kampuchia, cong 1uan cang manh mé hon trong cée doan the
ap lye nhu qugn dgl, ton giao

Gido-au Gabriel Almound thl cho ring : "nhiem vy cua
cong chung trong Vlec cau t%o chinh sach ngoal 180 cue mét
nen aan chu 13 dit ra mct so tieu chun hu dag, dun chinh ssch
auoi hlnh thic nhdng gla tri hy vong duge da so thua nhan
whung gia tri va hy voug nay cong chung phat piecu minh thl
hodc méc nhien gua Hien-phap, tron% ly tuOhg phung sy dan -
toc nhy hoe biah, danﬂchu. fong “hong cé the tham.ao cong -
luan bané nhung pai dién vén cong cong hay thoug ﬂlep d%“
trude Guoc- h01 vao nhung khoa ‘hop thucng lg. Ta ¢6 the noi
réng sy thanh cong oua mot chlnh sach ngoai giao se tuy -
thuoc vao UGc IUUng cua Tong Thong ve hau thuan cua cong -
luan doi vdl chlnh sach ecus minh va vao khé nédng cus Tong -
Thong van dong agn chung hau thudn chinh séch ay

Tuy nhien day chi 1a phddng dlen 1y thuyet ma thoi,

Tong thong Vlet nam Cong-hoa it kni chUng £0 rdng Ong luu tam
den au luan quan chung Bang chung 13 ong khong he de y den
Quoc hGl. ihting g nghi cus Quoc—h01, doi vol Hanh nhap chi
18 nhUng ldi 1e vui choi W& chan§ bao gid Haunh obap thuc-
hien. Cung v1 vay ma khi phe blnh ve blen phap kinh te tai -
chenh cua chlnh phtt ban hénh vao thang 11/19?1 thi ﬁphl 33
Truong Tlen bat da cho réng : "Kiah- nghlem.cho hay, noi chuyem
phap 1y vdl chinh nhu nay chang khac néc nhu 601 thoai vai mot
HEUGi diec"
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CHIGNG 111.- NHAN VAT NGOAI GIAO CAO CAP

Nhy df trinh bay, mot chinh sfch ngoai giao £0t dep,
co dude soan thao Ay 1uang nhung dem ra thi hanh vdi mot thinh

whan nhan sy thisu kha ugng, thieu thiea chi thl kho  ma
thanh cang dude.

- = : - ,‘..1. .p'\f
DOAN 1.- SO PE CU CUA TONG THONG

Thac vdl cac v1 Tha Tudng cung nhu cac Tong - Trdohg
du ge Tong "hong bo nhlem ho ngay, cfc Si-than ngoalfglao,
mac au ho la cua cd guan hanh phap, true thuoc Bo ngoal glao
va audi quyen chi huy truc tlep cua vi Tong-tPUGng Bo nav
nhUng TonL thong chi ed quyen de cu ma quyen cuyet dinh cuoi
cung ve v1ec b nhiem ho thuoc ve co guan Lap-nhap Hien -
phap s ol khong de cho Tong “hong o nhlsm.truc tiep vl nhing
nhao vdt ngoal giso 1a nhUng ngudi dal dlen quoc gia minh tai
ngoal quoc, nhUng ldi n01 cu chi cua nha dal alen ngoai glao
co anh hudng rat nhleu dén uy tin cus cuoc gia minh va den
su bang giao vdl kuocngia ban. Hon ada nha L p—hien con muon
rdng 1am nhwt vay de cho cd _quan Lan phep klem soat cd quan
Haah- phap mﬂt cach glan tlep trong lénh vde d01 ngoai.

Ta cung nhan thay co mct 54 phan tranb quyen - h%nh
ro ret trong van de nay 18 neu Lon& thong cd luon 1uon cu
uhung, nQUGl mﬂ Quoc-hol khong hal long thi tail mct 80 Toa -
ua1—~u se thieu ngﬂdi dieu ¥hign va neu cu unu vay tlen tuc
mﬁi mai thl tréch nhlem se thuoc ve ai 9Hanh phap thi cho
réng da 1&m tron trach nhlem Eﬁ Hien-phap trao pho béng céch
de cu nhan Vit chuyen sang Quoc—hoi duyat xet nhing chap -
thuan hay khong 18 guyen cna Quoc-hoi. Neu tinh trang nay keo
gai thi tren thUC te Hanh-phap se b1 thua thlet vl bo may et
cd quén néy ﬁhieu ngddl lam vlec va tao sy cing thang trong
le tudng guan voi Lap phap.
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Viec de cu nhan vat trong trudng hop ndy sé cd anh -
hddhg rat nhleu den m01 tUth quan giua hai cd quan cang -
quyen nay Trong khi duyet xét céc nhan vat do Tong Thgng
da o, Nghl o Hoang-tha—?hlet da co ¥ kien nhd sau : "co
mot dng U vien nhv Ong Vudhg Van Bic, chung toi thay ring
ﬁng se 1am sang gia cho ne ngoai glao cua'Vlet nan Cong hos
v nhd do t01 pit dau co them.mot chit cam tlnh voi *ong -
Thong Nguyen van Thleu va chung toi thanh that ghi nhan thlen
chi cta Tong Thong"(1).

Gung tuy v1ec de ot ma doi luc Tong—thong bi Cude -
hoi ché tréch va mnt doi khi dude Quoc hoi khen ngdl nhu
trddn% hdp tren. Neu trong trUdng - hep long - Thong vi
qua thien vi e8 nhan, qua bao thy de de cd nhUng ngueol thleu
wha nang, d1 nhieu =6 bi Quoc-hoi khuoc tu v moi tuong guan
glua hal ¢d gquan t¢ d6 88 co them.nhleu su céng thang (2},

Khi de eu mot nhan vat thiet tu&ng Tgng thgng cung
nen luu y nhisu den kha ning eung uhu vei trd chinh tPl cta
ho. Chuic vy bai- sd phal quge quan nlem dung nghla cna no,
khonE phal 13 mot chde vy dagh rlen§ cho nhﬁng npguoi het co-
h01 tham chanh khong phal 18 noi de co 1ap hos vai - tro
Chlnh tri cua mot vai nhan vat Nc phai duge quan nlem nhu
dong vai tro tai mat eho Chinh- phu de chd don nhﬂng ¢d hoi
thuan tlen sﬁp xep nhung s hdp tac giﬁa cac Quoc gla nham
phat trlen quyen 1gi, bao ve en ninh va 1énh tho cue quoc -
gia minh.

! + y A.r
BOAN T1.- SU CHAP THUAN cUA cudC WO
Jha Lap—hlen as nhan thay dude tam quan trong cua mot

nhén v1en ngoai giao cao cap va vi danh dy cung uhud quyen -
1oi ous Quoc -gia nea an dinh v1ec tuyen chon that chu dao

(1) Bisn ben sa 08/7?/""1'.»/ B/K noay 10/5/1872 cua Thu ng
Nabi Vien.

- od ! -
(2) Trudng hdép ong Tridng Bda Bién hay Shg Nguyén Tan Thanh



trddc kbl bo nhiem ho ra ngoai quoc de lam v1ec. Hon nda ay
chap thumn cua Quoc hoi cung co mot muc aich Khec 13 trao
quyen klem so08t cho cd quan nay de tranh tinh trang vi nguyen
thu quoc gia t4 do nanh dong

Khl duyet xet ve v1ec chap thuan cac nhén vat da dude
Toné-thong de cu Uy ban ngoal giao Thong tin Thuong ¥ghi -
Vlen s& cén uhdc eac diem sau

- Van de quan trong nhat 1a kha nang ve ngoal giao cus
ngudl dude de cu, ho phai 1a mot nhan vien cac cgp
trong néanh ngoali giao, mot ngUdl co kinh nghlem v8 kien thdc
nhleu ve ngoai giso. Cung nhu s hieu biet et ngucl ay ve
quoc gia ma ho dude Tong thong de o de den 4o lam v1ac.

- Ngoal ra vai tro chlnb trl cua ho cung la mot van de

dude ﬁy ban dem.ra mo xe va phan tich dc lim phuc -

trinh. ﬂng el vien phal 18 ngﬁdl ea uy tin dudge da so quan -
chung ung hg.

- Thong nhUng ho cé kha nang 1a du, kha ning ay can phai
dem raddong gop vao v1ec xay aung quoc gia va cong -
cuoc dau tranh chong cong.

Do 18 nhdng dleu can ban ma ﬁy ban ngoal glao thong—
tin ThUGng Nghl Vlen dem re thao luan moi kbi xet ve v1ac bo
nhlem cau nhan vat ngoai glao cao cap. Theo Nghl o1 Tran -
quang, Thuan thi hau qua se anh hUGng rat nhisu den Tong -
thong, 1a nau vi Bai s ma Tong-thong de nghl ¢o nBUng hénh -
don ‘ﬂEt dep, uy | tin cla ngddi a8 nghi 1a Tong thong se giam
bot ve Tong - thong 8& phai ganh Ghlu trach nhiem.

Theo chung toi day-khong phal 13 trach nhlem.rleng
cua ngudi de nghi ms 18 trach nhiem chung cua ca hai co -
quen Lap phap vh Hanh phép vl kbi bo nhlem,mot vi dai- sit,
Quoc-hoi dong vai tro quyet dinh va Tong thong chi de nghl ma
thol. Neu cho rang chi co Tong thon& mai chiu trach nhiem thi
do 13 mot thai do tron trénh cua ngdoi lam chinh tri.
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Tren dﬁz chuné £01 A8 khdo s8t tridng hdp thong thuong
me Tong thong de cu mot nhan vat ngoal giao €80 cap. Troung
mot tvddng hop dac blet ma chung ta khong the bd que dugc
Ahl bin den nhUng van as vua ro:, ao la tPﬂdhg hdp iong -
Thong o mot nhan vien &uoc b01 lam Tong thon% Ngoul—glao
bhung ta xom no 1a dgc blet vl Hlen phap da cam Dan Bieu vA
Nghl si kiem nhicm mot chie vu cong cd hay dan cu ma Quoc -
h01 va Tong thong aa vidt que Hlbn phap de thuc hien dieu dd.

BOAN T11.- sy oF o NHAN VIEN QUOC a1 o1l CHUC vy
TﬁHG TRUONG NGOAT GIAQ

Trude het chung ta khéo sat Hién phap, n01 auy Thudng
vi He fighi Vien de tim mot can ban phép 1y cho van de -

[ ' . . ! -
Phan dogn 1.- Cdn ban phap Ly eda vin @2

Hlen phap neay Ol/h/lgé? dieu 37 khofin 5 quy = dinb
réng uan pieu vd Nghi si khong the kiém nhiem mot chUc vu
cong ov hay dan cu nao whac. Dav 13 nguyen téc bat khe kiem-
nhlem cua bén bitu va Nghi si.

Mie du vay, noi quy cua Thudng Nehi Vlen chung quyet
ngay 16/18/196? quy dinh toi dleu 174 dosw 2 rang "khi giu
mot ehdc vy cang cd hay dan et khéc, Hghi si dudge col nhu &
trong tlnh trang dac nhlem Thoi gian déc nhiem 1a mot nam va
co tho tai nhlem mﬂt n&m nda 18 t01 dga', Can cu dieu vao 1?&
noi _auy nay, vei Nghi a1 a8 tham gia chinh phi va gay ra rat
nhiau sy trauh luﬂn tai Nghi truong Thugng Nghi Vlen, boi v1
vay ma do van thu de ngay 10/0&/1969 Tmigng nghi vign da yeu
cau 'M31 cao Pnep-Vien glai thich nhing dicu sau @

- SyY dac nhlem.co ap dung cho chue vu Toug trUUng trong
ehinh phu khong ?
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- 3y dic nhiem ¢o ughich voi disu 37 khofun § cus Hien -
phap khong ?

vi van thu néy khang dﬂng thu tuc Xin giai thich Hién
phap nen Poi- cac Phap-vibn Gs bec ddn ve hinh thuC, do do ngay
nay van chua cd sy giai th{ch néo cha od guan ¢ thém quyen
1uqt dinh (1).

Theo nai guy cﬁaﬂHa nghi Vién Ph:p-nhi;m I thl dicu
22? qui dinh rﬁng Dan bisu khong the kiom nhlem mot chic vu
cong cd’hay dan cd ndo khic tru trUdng hdp déc nhlem khong
qué 06 thang va phal duge Vlen chap thuan. Jgoal ra tai dieu
234 cua noi quy phap nrlcm 2 chung quyet ngay 26/11/19?1 thi
lal an?dinh rﬁng Dan bicu khong the klem nhiem mot chdc v
cong cu hay dén cu ndo khac ngoal tmi cac chuo vu glang huzsn
tai cac trudng bai-hoc va cao _dang Ky thuat. Xhi glﬁ mot chie
v cong ou hay dan cu khac, Dén bicu duwc xen nhu & trong
tlnh trang déc nhlem va dUGng nhlen mat quyen théo luan, quyan
bieu quyet va cac déc quyen khac troag suot thdl g1an d?c -
nhlem. Thoi glan dic nhlem 13 mot ném vé ed thée tai nhiem

neu dude chap thuan.

Lom 181, noi quy Thudhg Hghi Vlen va ca hai noi quy
Phap nhiam 1 vé Phap nhicm 2 cua Ha nghl Vien deu chap thuan
tiah trang dac nhiem chde vy cong cd vi Dén cu cue Nghi sf
v& ban bieu.

Dé van de nay du ge ro rang, chung toi phan tlch sau
day disu 37 khoan 5 Hian phép va& y chi cua nhd 1ap hien.

Theo bien ban cua Quoc hoi lap hien thi suot hai cuoc
hop vao ngay 3 than§ e nam 1967 va 1&/02/1967 Quoc hoi Lap—
hlen 48 théo luan rat nhicu ve van de dac nhlem cua Dan Biou
va HGHI 8I. Mot 56 ngUGl chu trudng pha phep Din bleu va
Nghi s age nhiem chﬂc vy cong ou _hay dan cu. Nhom khac lai
chu tru khong the klem.nhlem bat cu mmt chie v cong cu
hay dan o ndo. V1 sudt trong cdc cude hop, phe dong ¥ v bat

At I'd . A
{1) Toi Cao Phap Vién
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G L, Z“unL ben 0o how an tuc so nen Ung Chu- tich Quoc - H01
Lap—hian &e nghi bac lai van dé chd den khi nao dong du se
thao 1uan va bleu quyet, trong khi do Quoc-hoi van tlep tuc

thao luﬂn cde disu khosn ke tlep

Dén ngay 1?/3/19&? khi chung, quyet todn bo Hlen phap,
van de klem nhlem va diic nhigm mdi dude dit ra, Bng Chu tieh
Uy ban thao Hlan thuyet trinh nhuy sau :

no cong v1ec cus Quoc—hoi mau chong hon vé co sy

tham gla cua tét ed ofe dong vi@n, chung t01 xln trlnh véi
Quoc b01 14 chung ta khong nen chap thudn pat ed mot sy kiem
nhlem, mot ay dac nhlem nao ke s dac nhiem bén Hanh - Phap,
vi kinh nghlem cho blet 1a dong v1en cua chung ta hlen nay
dudc dac nhlem mot ehic vu bo thdhg ben Hanh phép, may ngay
dau con di hop deu, sau qud ban khong the cung them du cong-
vige vdi chung ta dugc. Vi vay chung t01 xin de nghi van giu
nguyen téc 1la Dan bicu hay Nghl si khong the kiem nhlem mot
chuc v cong cu hay Dan cu nao kgac, va khoan sau chung ta
bo ludn nghia 14 khong ndi gl nda”.

vi khong o vi pan bieu nao phat bieu them ¥y kién ve
phan nay nen Ong cha tich de nghi bleu quyet va co 61 tham
thudn., 3au do gieu 37 khoan 5 duge thong qua Vdi y nghia nhu
trén . Nad vay theo ¢ chi' cua nhd Ldp H&éh thi didu 37 khoan
5 nay hean toan bae bd u&ﬁc ki @m nh&em cung nhi d@c nhi&m

cwa Din Bige va Nghi Si.

Uo aé tat cd csc diem 17u no1 quy Thuong nghl Vien

va dieu 227 noi quy Ha nghl vien Phap nhiem I va dieu 23& noi
quy Phap nhiem 2 deu vi hlen. vi. vay ma vi@c Tong Thong de cu
mot nhan vlen Quoc-hoi giu chﬁc vu Tong trddng ngosail giao ‘18
hoan toan vi hian. Van de bay gio la glal quyet nhu the nac
ve trddng hop nay. Chi con co hal cach 1a ho&c béi bo cec ,
dleu khoan tréun cua n01 quy Ha ve Thugng Nghi Vlen hodc sus
doi disu 37 khosn § Hlen-phap.
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PhEn dean 1.- Phddng diCn thie % Phdong cach

giai qug@k sl Lddng Lranh quydn hanh?

L, Mde au y ehi cua nha LQP Hien 18 nhat dlnh khong cho D“n
Bitu va iighi ai kiem nblem mot chic Vil conp o hay dan - ed
abdng theo 5140 sl '&uygn quang Quynh tbl Ong cho rang syl
dge nhTem gldl ban V&0 trddng hop mot chic Vi nhat thai
(khOﬂ& qua Of theng) o Llnh céch ngoul giao bay van lo& cbl
1z mot ngoali le nho vé thong thiong, cuu nguybn the bat kha
kicm nhlem md nhlcu nudc ngoai da Chﬂﬁ nhan {1). ¥hy may
51&0 auf rguyun quang Quynh thl done y v5 trizong hop déc nhlcm
cha Lan-bicu theo n01 quy Phép nhlem I.

Them vao 46 wnhisu 1ap iuan cho ring sy dge nhicm sé
tgo dudc phun aho thong cam vé 1ien-1ac chac chc glua hal ed
qgan L&p nhap vé Hanh plap. vai nhdng cuoc dlcu tran, chat -
ven c8e thl 31 va Dan bicu s& khong thp nao duny nhung, blen
ph p nang ne dol voi mot nhan vien chiah phu mé ch{nh ho 18
Dan bieu hey Nghi 531, Va ve phia Hanh phap dai dlan cus ho
ve trudhL hop nay s€ de aang trlnh bay mol van ds kho khdn
de bit nhip cau thong cam vl Qu00~hoi-

Tuy nhien mic du thUC té 1& nhu vay nhing tren binh~
dien phap ly shl khong the thuG hien aude. Du sac, c8c nhd lavh
dac phai ton trong cin bén Phag 15 cus nen da nhi Cong hos .
Neu 1Em nhu vay 18 dﬂ vigt que Hicn- phap mot cech trang tron
va khong the chap nhan duac.

Theo Nghi-si ﬂguyen van Huyen, Chu—tlch ThUGng ﬂghl—

Viﬁn thi ﬁng cho ranb bey gld nb1em vy 19 Toi cao Phap - vien
1ai thlchrrang v1ec dic nhiem nhu vey o *rai vdi aieu 37
khoan s Hieu-phap khong ? Theo 5n$ thi v1ec nay hoan toan v
hien, va neu Toi—cao ”hap—vien giai thich 1a vi hien thi chi

I
(1} Ngugén Quang ngnh Nguyen tac bat, khd kzem nhzem pronﬂ
qui ch€ D&n Bidu va Nyhi ei’ dai voi chitc vu ebng ca’
Tap San Qubc Phong, 1 (thdng 7/70) ,tr.147.



con co v1cc nhan vien Quoc-hoi dang Eham gia chinh phu noéc
¢ ludn lai chuc vu do hogce trd ve Guoc-hoi (L),

Tuy ﬁhiun chun& t01 nghl rang v1ec kiem nhiem va dae
nhlem mot efe wu cong cu vow 13 can thlet cho m01 tudng -
quan glua uao-ahaa va hanh phap nen nau Hianh phap cung nhv .
Lép- phap nhan thay van de oan thye hi ¢n thl phﬂl s doi dleu
37 Khoén 5 Hlen phap cho phu hop vai thye te hlun tai. Néu
tinh treng con keo dai, sy déc nhigm van con xay ra ma khong
gt ra vén do tu ch{nh Hien phap thl Au &d 13 mov v1ac 18m
o trach nhlem cua cé@ hai cd guan Lap phap va Henh—phan.

(1) Nguyen'!ﬁn Huyen, Ngh; 51, chu Tich Thudng Ngh;.Wiap .
Phong vin {53igon, thang 8/1972).
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PE  HGHI

Sau khi d8 xét que dlem phap 1y va thdc te cua moi -
tudng quan giua hal cd _Quan cong ouyen Lap phnp va Hinh Phem,
chung, t5i xin de cap d6n sau day mct vai de nghi.

ve chian sach ngoai giso, c?ung t01 thag rang. Viat -
nam Con.—hoa chua ¢o mot quan niem.dUng dfng ve ngoai glao
Ngay ca cd quan tao ra chlnh sach néoai glao ho. cung Lhong
nhim vao mac<dlch chinh de glal cuyet yan ge. V6 quan chun{
thl tho-o va hinh nhu khong blet gl den ngoal Elao ch. ite
guan niem ring a6 1a cong v1ec cué chinh quyen md nguoi dan
xhong cen tham gia, co V.

Ngoal ra trong moi tuchg guan gluahhai cd quan Lao -
Phap va Honh- phap co nhung moil tuong traah ma kho glal Quyst
aude . Laém t he ndo phai chém ddt tinn trang nay a6 chinh sdeh
ngodi giao ndi thénh cong

CHUGNG [.- MOT QUAN NIEM MOI VE NeOAL GiAO

chinh sach ngogi giao cua mot quoc gia thay dSi tuy
theo thoi glan va khong gisn wa ch{nh séch do duac Bp dung
Hlen tal chung ta dang chiu hail ap Luc nang né 1a Gong San
va nboai bang. Ch{nh aach ngoal giso hlan tai cung ‘ah? tuong
l8i can phal lam tha nao de thang dugc Cong sén trong cong -



cuac dau tronh chinb tri hlun tal va cung nhu thoét khol fnh
hUOng enn ngoai-bang.

. y
%UéN.I,m CHINH SACEH

& Juj uLung toi muon noi den vai tro chlnh cugen.
thnh sach ngoai pino 12 kbt tinh cus nhung ycu 6 QUJun Lic
cuu quoc gla. uhung ta can phal Dhan tlch cac mye tign cus
chlnh sach ngoil gieo do £t 4o don moi no luc hoat dong de
dag den k&t qui .

(e ticu quan trang nhut cho hoat ion ngoal - plao
cus Vlbt—nﬂm Conp—hoa hlcn tai cung uhu tﬂdng 1ai 16 van hoi
mot nén hos blnh tren cin ban thuaw% thuyet MEc du tréan
phddng dlen qu"n sg Gong san 4 thut zai v Vlet nam Conp -
noz da’ lam chu chien tPUGng nhving, vl de ti6t klcm xiong noy
cunb nhu tai s6n cua dong bao, Viet nam Cong—hoa da chap -
thuén them dy cuoc Hoa-dﬂm Balé de tim kiem mot gifi phap
hoa binh cho cuoc chlen. Du Hoa-dam.BQ1e eo tlbp tue hay bai
bo, ngUdl te van mong réng mot glal pbap chinh tri cho Vlct-
nam se duge dat ra.

hot myc tiéu khong Kem guan trong 14 chu tryong hoon-
tac quoc tu nhun% ¢ de tu cUdn%. Lam the ndoc dung ngaoal -
vlcn as phat trxen kinh te va tien dén trinh do chung ta tu-
tuc cho cuoo chien va kh01 trong nhd vao ngodi v1en.

Hgoal ra phal luon luon cung ¢4 chu ouyen cun Viut -
net OonL-hoa,nen Doc 1ap cua quoc yla va ay toan vea cus 1anh
tho. Lanb tho cna mot quoc glia phai duge toan veu mic du co
8y phan chie tii vi tuyen 17 nhung do chi 13 tam thoi va Viet
Nem Cong-hoa van 12 tu £i Nam-quan den MG1 CA-mau.

an la nhUng myc tleu quan trong mé chinb sach ngoai
giao phai co mye dich dat den dé du bang phudng thic nay hay
phuong cach khac.



Chinh phu chu ¢d mot 8o nhan vien co du khé nang de
thi hanh chlnh sach do. b day khé khan Ldn nhat md Bo Ngoai-
glao gan pnal lai la vun as ahén sul. Viec dap tdo nhung nhan
v1en nEOLl gluD gzol, du kha nang dal dlen Cuoc £ina tron
trwdhg Quoc te, khonr thus kem cde nha ngoal glao cua cac
nUdc ben, ahat lu ¢ mot niem tin sat da d ly tudnk Quoc gia
éan toc khong phbi mot sdn mot chidu co tho tinfe hl&n dude .

hot chlnh sdch ngoal flEO hop ly, mot th“nh phzn nhan
suf co day an kha nang, dap ung dung nguyen Voug cua nhan dan,
thou maa dudc nhu cau cua chinh tri quoc ngopl se dus cude -
gio Vieu nam ro khoi tioh trang den £0i hlen tai,

Tren chicn £ ong, qaoc te, Mlet nem dang dude su chu

y cua noan thg nhln loui. Yan de Elet nam didc do cap hang
ay tpéa bao chi cung nhu dqai ohat thanh tai hau het cac

uuoc gla, Co nhung nhéan vat chinh tri 164 lac tal uanh _d5
phdl mai mot vi guan ni%m cung nhu chlnb snch cua ho ve vanw
dc Mlot QST Whu vqy‘xlet -nam 1hong con nam tﬂoné khung canh
cua mot quoc gia nho bc mJ trd thénh mot \qn de thoi sy cuoc
te quan trong Qung vi va y mé chlnh s ch 601 HEOBI cﬁa Vlbt-
nam Long-hoa 6o sy dic blbt Khac hin voi tﬁt c8 cb{wh sdch
cua cﬁc quoc glc ¥hae. Lo &4 chinh sach d01 ngo:} 1 duoe quan-
nlem ﬁhu Not cong oy Mmang, lai noa blnb cho dén toc, uy tln
cuﬂ quoc gla bang nch gay dudc com tinh va su unF ho c1a hau
het cdc nude ban. NG con dudc thuyc hlen bing cdeh 1am cho
doi phudng nan long 13 khong thi thanp trong lfinh vyc thuan-
tuy quan sy cung nhu trin binh dan chlnh tri. muy nhlen sg
thigh cong eung eon tuy thuoc mot ph“n guen trong § aan chung

I

DA T1.-  QUAK CHUNG

Sy hy sioh cis cf nhan trude quyen lgi thiang llbng
caa quoc gla 12 mot hgo phan guan trong trong su thénh cong
cus chlnh sach doi ngoal. Klnh n%hlem trong, nhung nam qus cho
ba thay quan chung it khi da ; den nbdng hoat dong cung nht
ehinh séch cus chinh phu trong lanh vyc doi ngoai. Dén chung
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qo’a nlgu rang nnonl glao 1a tracﬁ nhlam cuq ph{nh QuVLn, ko
hobn toun thd d va guén 1Jng $3t of nhﬁng 5l xay ra d hai -
nboal co licn quan den Vlet nam, JhUng hy sinh, co gang hogt
dong uuo mot nhan v1ea agoal giso cuol cung chi 18 a5 g ong -
triah vd bso cao v Bo nLoal giao 15 and. Whning dieu do it -
rthi dude éan ching de of 3D gén.

5§ al <é Blnh trang tren 1la vi trlnh ﬁo cua nau  het
dan chung cdn thap kém, ho n&hi rang vin dé chinb tri, thoi
cuoc 14 du cho nhung npudi tai ba, con ho khong, ay khe nang
dé bin ucn H2 thich quﬂmjnﬂmcomnt aci song an nhan. Ho con
chi tPUdng khong tham gla pat o chanb dang Bao v1 quaa niem
chdnh dqng 18 tu asy, la nhd tan cﬁa ndt. Chng vi thé ma
do cthk trl cua da sw nhan d&n thap xem, lfoqg tuang - 131
1am the ndo phﬂl glal quyct dudo tlnnh trang ndy, n5u01 dan

nai duge huun chinh. mgddl ta nghl rang ehinn cuyen asn ¢d
phudn& len cunt nhu co 1Mol trudng thuqn 1oi di nﬂa thl cung

who ma co thé huan Chluh hun dén mot cach dav du. ohd co
hanh dang, noil do 12 1o lu gn chinh bri Cno eac conp.dan i
the mu chinh unun ldhlthb ndo de tao mat hup Liyc cung ahu

khuyaﬂ xnich ngUGl dan tham gia chénh dang e tu ao ho dudc
hudn chinh mot cach day du va clng tu do ocpinb ﬁung co tbe
hoat dong mgt cach de dang ctng nhd tao mot Phong khi hao -
ming cho cuQe siah hogt cblnh tfl tai nude nha. Cthh qach
nboal glao ma thleu ﬁuﬁn chqu ung ho thl chanh sdch sy Kho
mu thanh cong Quan chung dude col nhu la mot hau tbudn ving,
vang, mot phudng Li en ybm trd hiu hlbu cdc hoat dong ng081 -
giao tal hal ngoal. ﬁhdng cuoc xuon§ 6udng, tuyen ngou cga
cac d0un th aoi boi Chian quyen quoc gia no pth thye hien
mot van d¢ nio do, uuy 1a mot sy nhn manh trén chiah sach
nhoai glao, va co thu tau anh hUGng thuan loi cho tos bei -
dien tal quoc gia no. Hlen tai Quoc hoi cung khoqg thyc sq
dai alen qhan dsn, Hanh phap thi coi thudnE s luan. Eha vay
chlnh sach asi ngodli Rho thanh cong. Van dc hogch dinh chint
sach khong quan trong wa van a6 guén trong 13 thuvet -~ phuc
nhan 4an ung ho ch{nh sdch do.
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CHOONG 11.~ PHUGNG THUC TAD MOT TUCNG QUAN TOT -DEP

Xhi xay GUng nhung cd che dan chu, van ds quan trong

chn d3t ra 18 ahd Lap-hicn nen tranh LAt cé nhing, tlbﬂ rlen

cunL nhu ar dat sal 1‘m.ma can phai khach quan nhdn xCt de

13m the nag cho phu hop vdi hofn ca :h quoc gia. Tai Vlet nam

aha jap-hlsn nam 19 6C da meng nhlbu nghl ngd ncn khong 1am

sao trénh khoi sy chu guan khi thics 14p ban Hidn phép ngay
1-4-1967.

hlon tal, 1am thc nao tao dude mot moi ticng quﬁn

thich hdp v31 hoan csnh chlcn tranh, vl thyc trang chinh tri
Khong ncn tco cho Lap phap qua m?nh hodc ngddb 131 tao cho co
quun dai dl&n nhan Gan qua yeu ma lam the nao xoy dung mot auf
kiem s00t tuong dol ¥a 1mnv1ectren cEn ban cong tac, Lap phap
phai lem thé nao de chu toan nhlem vy cua minh, lam ae dang
cho hoat dong cus od quan Hanh phao, nguge lai Hanb phap nhai
ton troug Quou—h01 vi day la c¢d quan dai dlun nhan dan.

DOAN T.- LEP PHAP

Ahong don go, i de vao vlec cau thanh chanh - sach
nboai giao, Quob h01 dung nhUng phUduE tlen khac nhu cit -
xen ngan khoan, dleu tran, 1am kho da trong vlec bo nhlem
cac nhan Vat ngoail blao cao cap de tao kho ¥hin cho Hanh - A
phap. bo la nhung dieu sal lam ma Lap phap da thue hlen. be
co mot moi tudng quan tat dep Lap phap can phai thon& cam
voi Hanh phap trun moi phuong alen ae yem tro Hanh phap hoat
dgng mgt cach dic luc.

Ve ngan khoan, Lap phap can phal de cho Bo Ngoal -
giso mot ngan khoan kha di co the host dong duge. Viec cﬁ* -
xen ngan khoan cua Bo nboai—glao trong ky bleu Cuyet ngan -
Sach hané nim, dol lac hgp 1y nhing de s0 cac truong hop seé
gay rat nhieu kho khﬁn cho hoat dgng cua nganh n&oai glao .
Hon nia céc nhén vien Quoc H01 khong the ndo thau triet dude
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nhdng nhu cau kho khan chuyen mon me Bo ngoal glao nhal thic
hi%n e au troug Suot thoi gian bieu quyct ngan sach cnéMI
ulun h«ah phup ciad thich nhUng kho me thuyct phuc ac kUG:hOl
ch“p thuun Jeu b dem.ao ganh nL.n SUch cun ﬁa mpogi GiWO
El f~nam Ccnu-hOJ vdi v an s’ch cua uO ngsel quﬁ 38c Viet
ta ue thiy ng&n gdeh cua bo nhieu gap ném, sau lan. Not ngan
khoan uanh rlong cho 50 ugoal gisgo que it oi 50 Vdi ngan -
sach quoc gis troné luc chung ta deng duang dau vai ngoal -
van cus Gong-san. Mat tran ngogl glao khoug the thue kém mot
mat tren quan sy, chluh tri tal quoc noi Hg\n sach danh cho
uO ngoa: giao nhu vay khcng the dap ‘ing, du ohu bau vi cac cd
sd va phiong tlen dudng, vhisn khonb the phet trien dude.

Them vao do V1uc bo nhlom cac nhan v1en ngoal giao
cao cap doi 1ne Luoc hoi xét qua ky, ho&c vl thi ofn ca nhan
hay dé tré thu hank pbapy Quoc h01 a8 khude tu nhung ngddl
dugc hanh phap de cu, vi vay ma hlen tal mot so 1dn ecse toa
aai dlen cua Viet-nam tal ngoatl quoc thleu cae vi bai- s? de
gieu khien. Lém nh vay Po naoal éiao thicu mot nhudng, tlen
hoat dong quean Lrong nis 13 van de ohan sy

“Loal ra nhﬂng thu tuc chat Vun, khuyen cao, tal nghl
LrUUng va3 quyan bat lha qu pham nhan v1en Quoc-hoi 48 chi
trlch vai nhUng 101 19 qua naag ne, hJu qua ¢o the lam mat uy
tin cho cac nhan vien chinh nhu, 501 luc con lam nan 1onp
nhing, npuoi co thi@n chi.

Tom lai &uoc hoi can thOn{ cem vdl Hanh phap ve ngan
khoén ddnh cho BO ngosl glao de bo nay co mot phddnb tlen
hoat doag hiu higu. QuSG hoi can chap thu%n de dang cac nhan
vat ngoal zigao cao cap do Tong Thong de cu, chl xet tren can
ban kha nang thUc ay ma can 1081 bo tien kien ga ¢o mot 80
dai s kha di e thg dicu khien cac toa dai d1en. Qunc - ho1
cung khong nen dqu phUdn& tlen nghi trdohg de di Qua trdn
13 13m mat uy tin va thlen chi clda cac nhan vien chinh phu.



CUAN T1.- HANH PHAP

Trong qué khd Hanh-phap as JLLH thucng Lan—phap, cé

&oi lue cha dap 16n ca Hidn- phap de vudy quyen gqua khoi Quoc
Hoi Tao Quoc hoi thauh mot thi tPUth phleu ds mua chuoc
nhan vien Quoc h01. Hanh phap col thddng au 1uan quan chung,
nhung v1ec dunt 1y re phal co y kian cua Qucc—hoi thl Hanh -
Phap thUOng oy don; lam mot minh. ¥hy vay hau qua da tao sy
cang thang trong moi tudng quan gida hei e¢d quan cong quyen
nay.

Hhu ta da blét thi hoat dang quan trong nhgt cus B@
ngoal glao noi rleng va Hanh phap noi chqu trong nhing nim
sép den 13 muu cau mut nen hoa binh tai Vl(t nam, Neu khong
at duge Lrén c#n ban thqdhg thuyet thl it nhat cung tren
bat cd mot phuong dlen nao khac. “hUHg du sao trudc ticn
Dgﬂdl ts van aat hda binh tréu can ban thuong thuyot.

. Gioi phag hoa binh ma Hanh pbap dua ra de thao luan
voi doi phudng can phal co y klen cua Quoc h01 v1 au sao Quoc
hoi cung 1 cd quan dal dien nhan dan. Hoi y kien Quoc - hoi
tie Haah phap dd hoi y kién cua kuoc Dan vav. ThUG hien dleu
aé thi oi anhien glﬁi phap Auds ra sze dude sy ung ho da 8o quan
chung.

Co nt trao doi y Plen vai Quoc hoi tic la Haqh phap
aa tao mot m01 tuanb quan £ot dep va Dbat 1h1p cau thong cam
vai cd quan L“p phap. Chinh sach cung ni glai phap dude
thanh hlnh trong chien hudng dd 8 de dang co 1Y heu thugn
cu& Quoc-hoz.

Mot tudht quan gidu Lap phap va Hanh phap nhd vﬁy
can co sy thong cém &iua hai ben va 8y hy sinh quen 191 ca-
nhan de ph%c vy quyen Lol chung vi trach nhlem doi voi aat -
nude 18 trach nhlem chung ol mol nguoi.
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Vién dnh m6d tudng quan khi cufic sinh hoat

Chihh tri tai mi&n Nam Viét Mam dugc &n.dinh.-



o~ - : A{. o . -~
VIEN ANH 0T TUONG QUAN KHI CUOC STMH HOAT
CHINH TRI TAI HTEM NAH VIET MA
9uvc N iNH

Tai vidt Nam CBng Hoa trong giai doan hign tho;,
¢rén chinh trdong, cac chznh dang h@u nhU khcag co’ thie -
Iuc, hoat dong rdl rac, thidu qudn chung. Dan Bidu va Nghi
si 1a nhung ngu&; thoat thai tu nh&n dan nhing da s& he

khong co mHt Iuc luong guan trong nac hau tbuan che ho. CJ
déi 1uc ho diédc dac cd nhd nét ¢o hoz may mSn nao d6 ma thoi
Che nén, L.z mudn khdi xudng mot chdﬂng trznﬁ va chinh -
sach cac vi dal dlen dan cd nay thleu yeu tafnbﬁh dan
gng ho. Bo la tai co quan Lap Phap Con tai Hanh Phép thi
Tong Thong khong them ée 3 den aw Iuan quan chﬁhg, coi thﬁéﬁg
Quoc HOl T“ng Thong khong xuat than tu mot nhan vé% chigh
tri. La mét tﬁﬁng lanh trong quan doi, Tong Traﬁg cd Ehe ™
chidm éuoc cam tinh trong gzal quin nh‘n, Nhing vé phia

din chung thi ho khcng ung hd 151 Thong mot cach d¥c lvc
vi ho con bi chi phoi b&l nhleu phe nhom chinh tri khac.Dd
13 yeu 5’ quan chung anh hudng den hai e3 quan cOng quyen

Lap Phap va Hahh Phap.

- - ! ' 2 ’ -
Ngoai ra coh mbt y8u to guan trong nwa do la

phudng ti@n quyén hanh m3 Hi@n Phap da danh rieng cho moi
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¢é quan, Nhy dd phan tich thi Lap Phap dide nha Lap Hién
trac cho nhﬂpg quy@h hanh rSng rai ma dac blet Fién Phap
1967 da danh cho gube HOi d8" kidm ch® va kidm soat Hanh -
Phap. Trong 1anh vuc ngoa1 giac, co quan nao thuget phuc
dﬁ&c quan chung ung h& chinh sach cua minh thi ¢d guan do
chiéh uk thé& hdn. Tihh trang vda nbi trén da’ dia dén cho
hai eo quan cong qugEﬁ Lap Phap va Hanh Phap kbong ¢8 guan
nac thgc hi@n ddqc didu dd, mi ch1 g;ﬂ gu the vaz nhau trén
cdn ban phép 1y ma thdi.

Cho dén khi cudc sinh hoat chlnh tri tai mién Nam
Viét Nam &ude én dlnh du khi do @& hoa binh hay chlen -
tranh van con tiBp dign , mol tuohng gquan gz&a L&p - Phap
va Hanh Phap s& ¢ nhiéu d6i khac. Cuoc sinh hoat ch;nh -
tr1 du@c on dlnh cd nghza la kh1 cac &ang pha1 se khong
con hoat dong réi rac, dwoa ket hdp lai thanh nh&hg 1ien minh
co thﬂc lﬁc vdng chac, co hau thudn manh né” coa quan chung.
Cac da; dlen dén cu’ td trung uong t&l dia phuang dsu ddde

phat xudt tu nhﬁhg doan the co to ch&b cung nhu dudc su
ung ho nong nhlet cua doan thé éu Hlen tai cac DAan Bieu
v3 Nghi 5i eo tleng noi cd ddn trén nghi truong. T“ng -
Thang thi ¢ ddh ve phidng dién chinh tri vi thleu yeu to,
qudn chung k@ trén. Khi chinh trﬁénq ducc on dinh thi tai
nghi truong, cac D&n Bzei va nahl ul se khong con hoat d“ng
réi rac nia. $@ mua chude 461 vd& Hafkh Phap se 1a mdt dlmu
khé khan. Trong trudng hdp ma ng Thﬁng chlem didec da s&
tai Quoc Hoz thi di nhién Tong Thong se dé ‘dang hoat dény
vi co su ho trd c&é nhom da o) tai Quoc H01, Nhﬂng cuoc
diéu tran, nhﬂng van &“ cat xen ngan khoan, nhung khuyen
cao. .- se kkong con 13 mot dicu daé dang xay- - nida. Khi do
tai pubc H3i, phe thidu s& cumny sé‘r?& khé kbén 48" diza ra
mdt chink sach , chddng trinh ngd h3u co the ap dung dudc.
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Tronqg truong hop ngudc lai, tﬁc 14 phe cua Thng .
Thﬁng khong ch;em duoc da so tai Quoc H01 th1 Tong Thong
sé gap nhiéu kho khan, m”i tudng guan giﬁa Lap phap v3 Hanh
pbap sé la moi tuong guan doc chleu. Quﬁc H01 hean teoan
kiém che Hanh Phap tr’n ca hal phudng dzen phap lg cung nhu
thﬁc £a. Phe thi&n s6 tai Quoc Hﬂl se khong thd ung ho cho
Hanh Phap cua ho dé‘thdc hi€én nhdhg didu ma Hahh Phap dé -
xdbng. V&; khung canh hlen dlnb hién tai, mét khuyét dzam

b
cua Hanh Phap co the sé& de dang délcho Quoe HAJ tao cho
cd mot thanh phan chinh phu ra di bang blen phap khugen cac.

g
Noi chung trong ¢a hai trudng hép tren, tat c& dEU
gap nhdng dlem bt 181. Neu Tong Thong chlem du&c da 55

i rd

tai Quoc HG1 thl tifng noi cua phe 4oy 15p se bi kiSm cHé
va de dang tiZn dén mot che do dﬁc tii néu ho mudn thic -

hién. Tru&ng hop phe cua TAng Thonr la phe thi#u so tai pudec
thi hoat dong cua Hanh Phap se gap nhi&u kho khEn trén m01
phudng dien vi bz anc Hoi xiém soat va kHAng che‘

Cho tb; mot ngag nao éo, y ch1 dan chu éuoc boc phat
manh mé td chlnh quyen den nh&n dan. chinh quyen sé’ khong
dung nhan dan nhd mot phuong tlen de 1da bip., trén chlnh
trddng . ho as¥ chap nhan mot tro chdi dan ché trong trach -
nhiém x3y ddng v& phuc vu quoc gia dan toc. Ngay ddé ndn hoa
binh thic sd s& dén Vél chung ta.

Kink d& trinh,

saigon, ngay 15 thang 9 ndm 1972

el - y
Ginh vién BUYNH TAN LE
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.- VAN KIEN

Hifn Phap VLBt Nam Cong Hoa ng&y 1-4-1967
HiZn Phdp viBi Mam Cong Hoa ngdy 26-10-1956
Bitn Bin Quéc HGL Ldp Hiln 1966-1967

NGL quy eua Ho Hghi Viln phap nh&am 1967-1971 va
néd quy phap nhiem 1971-1975.

Céng Tde Lip Phap 1647-1971 cuh Ha Nghi Vitn.
NGL quy Thudng Nghi vign.

Ludlt 46 0i5/69 ngdy 20-10-1969 quy Gdnh vige 10 ch&e
vid diga hanh HOL Dang pn Mink Quée Gia.

Bitn ban vé v&ec bT nhaem cac T&uong Mhigm s3 ngoa& -

giac, ad chdp thuan hay bhong chap thugdn
cud Ouoc Ho&
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Bion ban phe chu@n cdc HiGp Wre va HAEp Dink r‘uac T“
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Ngugéx Vdn Bong, Ludt Hign Phap ua Chink Tri Hoe,
Saigdn- Thad Liam fin Tha Quan, 1969.

. L% dikh Cha@n, Lud@t Hitn Phdp v@ cde #inh CHZ Chinh Tri,

Thad Bde - Sac Mai, 1969

- Ngugan Manh Hukg, Bang Giao Ouoc T“

Saigon - HOA Nahien c@u Hank Chanh, 1971
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Pho, Tddng Cuan Gitia Ldp Phap vé Hanh Phap,
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irnang 31-41,

liguyen Quang Cuynh, Ngug”n Tac gat Khé Kaem Nhiem Trong
fud ChE DAn Bidu Ua Mghd si" Tap San
Ouoc Phong, £ [thang 08/1970) tn.31-47,
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Nguy€n Manh Hung . "Ngoai G&ao HIén fadl”. Tdp San Gute
Phong, 6 (thang 12/1970) tn.120-134.

Triddng Hia‘Ludng “Thd duadrn M&am Vaz Ch&nh Sach 304 -
Hgoa& Cho ULQI Ham Cong Hoz". Tdp San
ﬂuoc Phong, 16 (tﬁang 70/1971) tn.30-73.

Ngugen Thi Phudng Tung. “M3E Quan Nigm Ue-fﬁi Song Maoad
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