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» THU-viEN QUOC-GIA

. Su kiém sodt h® tudnyg gida cac cdng guydn 13
mbt bao daw cho nén din cha gquéc gia.
NEu Td Phap co gquydn kiém soat tinh cach hdp
hién cde dao ludt cda pudc HE1 thi‘Lgp rhap cd toan gquyén
bpiu quydt ngdn khoan chi tifu cua Ti Phdp.

! ! ] - . g I
Néu TW Phap co gquyén kiém soat tinh caédh kdp
? -

hién hay hdp phdp cdc hanh vi phap 1y cud Hanh Phap thi
Henh Phdp lai co quydn thi hanh Phan qugé& cda ed gquan
tai phdn.

Tai Viét Nem C&ng NSa, Mién Phap 1/4/1967 da
thidt 14p 761 Cao Phdp Vién vdi nhidm vu chinh ydu 13
kiém sodt hdp hi®n tihh cdc van kién 14p phap, 18p quy va
kidm soa't hép phap tinh cac quyst dinh hdnh ch&nh.

Lydt 7/68 an dinh 65" chde va didn hanh 183 Cao
Phép Vién dide ban hanh ngay 3/9/1968 d8 chi tidt hda
nhidng dién khodn cua Hign Phap.

¥3n nta, nga) 22/11/1968 Pai HEI Péng T8I Cao
Phap vién d7 piéu quyst n8i quy cua Viéh dé diéu hda sinh
hoat. £y 13 toin bd nbdng vin-kién phdp 1y cdn ban 1lien
qu;n dzn mSt trong ba cd ché Bién dinh d3u nzo cua ckd dé
- PE Nhi Cdng Hom ma chung ta s€ dic ciu trong bidi tidu Iuén

nay.
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Dudi thoi Phﬁp thuéc, noi chun; quyin tu Eh%p cur
Vlet Nom bi dat dUGl su kiam cht cun nhA c”m quyen Pknp. ’
Bén cnnh ¢sc toa An Phip do cac tham pbﬂn Mau qunc xét w1
tal moi ky con c¢d to= N?m Ain do ngddl Vigt N"ﬂ &fm nhlpm
thu 1¥ cdc vy lién hg den d"n bﬂn xi. Mic d"a do cdc  nguoi
VlPt Nom xet xu, nhung tAt cb cac phan quyPt cun ton Nam
nn dsu khong thé dem thi hﬂnh néu thifu sy duyet v ctis nha
cdm quy@n Phap. Tinh trgng nay kéo dnl cho d8n khi hiep -
ude Ha Long ra ddl Voi hle ude rgay 8-3-19#3 Vlet -. Nam
thau hoi mot phﬂn chil qu;en tu phap. Dé t0 chilc hg thgng
tai phan nudc nhﬁ, mot lo 1t CWC van klen ph?p ly duge bnn
hdnh. Trude tién; dy s-:n 4 ngdy 18-10-1949 noi chuu 1  An
dinh ranf .“Quyep X1 An toi Vlet Kem thudc ve Tdi Cro  FPhap

V11n, cae toq Thudng Tham, cqc toq S Thﬂm, cAC toa Han-
Clntrong quyen v& cac tom hon &1ﬁ1 . Tltp thao du 85 5 cung
nehy t8 chic T31 Cno Ph“p Vlen, theo &d cd quan nhy gom

i ban 1 T Phap, Hanh Chinh v® Thém Trr K& Todn.

Nhy dn trlnh bﬂy, vai hﬂﬂp wde Ha Long Viet Nom chi
thqu noi met pb n chu quyen (It phﬂp, bdi 1b sone SONE voi
cac cd quen tad ph“n thu*n tuy Vigt Nﬂm vite k& eon ed sg
hl‘ﬂ dlen cu? cfc tdn An hdn hdp do enrc Thﬂm Phen Phﬂp ehu toa
chuyPn x4t xUi nhing va tronh ch“p ¢d dinh & P tdi Phep Kisu.

Cho d&n ng;y 10-0—1954 ¢fe td~ fn hSn hop niy mdi
bi bAL bd vE tQ dd chi quyrn t1? phop mél hoen tosn nim trong
LAy ngudl Vigt Fﬁm. Sﬁu hlep dinh Geneve, ngeph tu phap
viat Nﬂm ch1L nhign cai t5 dé phu hgp voi ri i doan lich su
mdi cde dit nide. Mt £on phﬂ fn duoc thigt 1lip aa they thé
Ban Td Phap, dong thdi Ban Hﬂnh Chanh duge thoy tha bAng
tham Chanh Vién do dy 36 ngny 8-ll- 1954 quy dinh. Tdm tdt ,
t& chdc tu phﬁn ha ! Genevea phcng theo gﬂn dung t& chde tu-
phap Phﬂp quoc duﬂ tren nguyen tdc luong cqp tﬁl phan cung
. cdn e vro sy prfn bigt tai phén hanh chonh.va tai phén tu phap.

HiZn ph?p 26-10~1956 mac nhién chnp nhcn t3 chuc tu
_ phap hign hou (ngoai viec thiét l“p Vién Beo Hin 498 tuyén
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phan bt hdgp hién 010 van kiqn l”p phap v lﬂp qul, nhung
-khong hoat dang} v" khong cong nhin tu phip 14 dg _tom
quypn. Tu pth khong, duge cdi nhu mQt co quen cong quyen ,
ngong hrng vodi hanh ph"p hoy l“p pth, tu phﬁp chi ﬂp dung
nhung dno lunt deo cnc ed quon khic 1ap I'Ty ch1 thi hanh
chi khéng ed vati tro sanr tao (CBVNCH sd 55 ngcy 28-12-1956
treng 3068 va 3110]. thﬂi ro, Thﬁ@ng HQi Dong Tham Phan
cd nhlem vu qu‘n tri ngnnh tuw phﬁp 121 do Tong Lhonf hry
Pho Tong Thong chu tga.Voi hién phép l-k- 196?, trén blnh -
dlen phap 1y, qua that tu phap Quge xem 18 de tom quyen .
2u 3 hién Phﬁp khang dinh :"Bn cd quon Lo P Phap, Hanh -
Phﬁp ve Tu Phnp phAai dude phﬁn nhicn v“ ph“n quyan ro ret®
Pidu ?6 manh me hon -"Quyen Tu Ph“p dde lap dqu uy nhigm
cho T34 Cro Phﬁp Vien v duge hanh x bdi cfe thim ph"n X
An". Ng01i thim quyen &181 th{ch hién phﬂp, kigm hien,klem
phﬂp cac van kign 1lop phﬂp vq lap quy, T6i Gao Phap Vi§n
hlen hun con dona vai tro thong nhﬂt hw hﬁng phap dinh
hﬁnh chenh va phap dinh Tu Phap: 3 thu@ng tang kién true.

Thiét nghl dg lam ndi bﬁc sy cai to mdi mad nay
trong ngﬂnh tuw phap, chunE to con duysat xat qur tonn bQ
kién tric tﬂl phen trude vAa sou sy ra doi cun hién phap dg
nhi Cdng Hon .

BOAN T.- HE TH’NG TAI PHAN
TRﬂﬁC HIEN PHAF ﬁE NHT CONG HOA

Tu&ng nan gléi d;nh'ngny thoi gian cun vén de. O
gﬂy ta Chl trinh bﬂy 4. chude. tai phﬂn t sau hlep dinh
Gentve dén trude ngey ban hinh hidn ph?p 1-4-1967. Neond
ra, hifn phAp 26/10/1956 t& chue viqn Bﬂo Hi&n nhung vi
" khong hogt dong nen s¢ khong dude ke dén.

Nhw da de cfp, t5 chic tu phap hiu Gonsve duge dys
trun sy phun big it tai phﬁn dAn sy v tai phﬂn hanh  ¢hdnh
nén doan ndy ss duge trinh bsy tréen neuyen tdc dd.
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1.~ HE thong tai phdn Ta Phap

Trén phﬁdng dign hg Cap phap 1y, hg tthf tu phap
gom t00 hos gifi, tdn S0 Tham, toa Thugng Thnm va tds PhA
fn. -

1)- Tda Hoa G151 ¢ Duge to chite do cde dlEU 85 86 vs

8? dy s8 4 ngay 18-10-1949 Theo dy nay Cﬁc £on

Hom Giai se dudc thiét lap dn dan, noi nae chue cd thi
nhidm vy cla toa duge giao cho cde ton Sd Thém. Hign chi
¢d tda Hom Gidi tai 8ai Gon, Sa Déc, Bae Lidu vo HOi An.

Toa Hoa Gidi 05 thém quysn xet i nh&ng vy vi cdnh
va nhung vu dAn sy ma gid ng:ch khong qun ASOS (tnl Nem-
Phnn) hogc 5008 { { Trung Bhan) v cqc 3 quyen chép huu.
Ngonl ra thom phﬂn hoa glcl edn ¢d nhlam vu hon glﬂl cac
vy tranh tung d?n sy va thUdng sy btt c? gin ngﬁch nno.Toa
Hoo Gisi chi ¢d mgt thﬂm phen hos glﬁl (@51 khi 15 qUﬂn—
trudng klem nhi@m) Ve mot Iyc sy, vi khong ¢d thanh  phan
ccng t5 ve x2 fn chuyén nghlop, nén v&i hién phap 1-4—196?
ngudi te ¢S thé di nghl t{nh cfeh bAt hop hién cle toa
Hon Giai.

2)= Toa So Thém : Cung do dy sd 4 ngﬂy 18-10 1949 t6

chUc, ton gom mot chanh fn, myt bien ly, mgt

chanh luc sy vo nhleu luc sy cung thu ky giup v1ec. Tor S
Tham ¢3 thin quyen

- XU chung thim vé edc vy dAn sy vo hinh sy dF  do
edc tom Hoa G141 va tom an lao ding thujde  qudn
hat x so thfm .

- V& din sy x4 50 vo chung thAm vé cde quygn 1gi dbi

nhan va dong Sﬁn tut EDOS ¢&n 5. DﬁOS (& Trung) dudt

750¢ (& Nam) va vé cde bt ddng sfn 1gi tut hﬂné nam  dudi

1508 (Trung) vo dudi 20¢ (Nem). Ngosi ra tds 86 xW s tham

vaﬁdﬁn sy tAt ¢4 nhilng vy tronh tung khdng thude cdec  loni
tren.
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- V2 hinh sy x0 so tham mgi vy dgi hinh va tiku hinh.

3)~ Ton Thugng Thim : Do du s8 4 ngqy 18-10- 1945 & -

ch&c v$ sy b3 tie eno séc lunt 35/66 ngny 22-10-

1966. Ton ¢& mﬁt chsnh nh&t, nhiku chénh en v h01 thﬂm. s

chic vy cong to do chudng 1y dam nhiam ngoai ro con ¢d  hei

pho chﬂdng ly v phisu them ly phu c1up. 8 Vint Nam hign

ehi co hai to# Thudng Thﬂm Sai Gon v Hua. Ton chuyen ek

v§ cae viee khang cdo erc ben 4n tiéu hinh ve dni hinh do
tom s¢ tham tuyan XUl

L)Y~ Toa Fha £n : 75 chdb th:o dy 26 ngay 2-9-1954 va
sic luzt 35/66 ngay 22—10—1966 Thanh phﬂn cung
nhu ton Thugng ThAm, V& thén quyén Ton Phﬂ £n xét x0 cae
an _van cln tos Thugng Tham bj thugng 5. Tudng cun& nén noi
tham toa Phq in khong phﬂ1 1n cnp tai phe n thi be va toa
khong xét x2 va tinh 1y md chi thim dinh vé mit phap 1y cue
An van.

11.- HE thong tdi phdn Hanh Chdnh

Trong thdi ky nAy, coc phip dinh hénh chinh c¢hi
gom ¢d tod an hinh c¢hdnh va Them Chdinh Vign.

1)= Tda £n Hinh Chdnh : Thift 17p do dy 83 2 _ngey
) LN S ~ * , ,
8 10-1954. Thanh phen gom mQt chanh An,mgt chrnh-
LY ~ o ~ e *
nn du khuyet, mgt by vién chinh phu vA mgt s hoi thém. Tos
an Hanh Chanh xu 80 thim

- Cde vu kién 431 bdi thidng lisn qusn d&n cde phap
=h3n’ hanh chAnh.

- Cac vy kien xin thia tieu eac quyet dinh hanh
chnnh.co t{nh cdoh cf nhAn 1li&n quon gen tinh -
trang cun cong chue hong B, G, D.

- Céc vy tranh tung lien quan den V1ec tuyen cu hnng
tinh, hanp quan, hang x5 khi e¢d khidu nai ve to -
chdc, thi tyc hey k&t qus .



~ *
kiegn ve

m@t ton
tri phi

- -,
logi do

-7 -

Toe #n Henh chénh con x¥ s0 va chung tham cdc vu
A H ’ ’ *
thus tryc thu hay dong hon voi thud trye thu.

Nhu vny, trong thdi ky ndy toa on H‘nh Chenh ck{ 13
ﬁn Lhudng tung ve 0 tung toan dlen tﬂl phﬂn. Do do
co mat didu luat minh thj d#nh mot vai vu kien thuac
cho tos én khée, tAt ¢f moi vy kidn lién quan  dén

tinh trang ehl qusn cie mit chu thé ecln lugt hanh chénh den
tuy thudc thim quyén td= &n Haph Chsnh. Trei lei tda -~ 4n
Hoanh Chonh chi x% v t8 tyng xin tifu hidy vdi tu edch  mdt
tos an dic tham.

2)~ Tham Chinh ¥ién : Do du 38 ngry 9-11-1954 thiét -

hai hoi

rl LY
phap va
Vien ¢d

ddng ve
phip 1y
2ou .

14p gom mot chanh thém, mdt Uy vien chﬁnh phu v
thfm. Tham Chinh Vign ¢ 3 nhiém vy : G vfn, dy-
t#1 phén. Ridng trong 1inh vye t~i phdn, Them Chenh
L tham quy%n :

] - r e kY Y
- Xu chung thsm crc ban An da do tos an hanh chinh
X1 sd tham.

- Xét x} vé vidc xin phé cAc bfn An df do tos #n
Hanh Chénh hay ehec phrp dinh ¢d tinh cach honh «
chédnh xu chung thrm.

by ~ -~
- X sd va chung tham cAc vy kien xin tieu hiy cec

quyét dinh hémh chénk 14p qui hay ¢4 nhéAn ¢ tinh
cdch “bAt hop phap.

~ X sd va chung tham mei vy tremh tung lién quen

- dén tinh trang cus efc cong chuie hﬁne A; tuc 15
trnnh tung Ve vlec xln tiou hiy cung nhu ve xin
p5i1 thudng cho cde cong chie heng A.

Nht viy trude nghy o hifn phfp HE Nhi Cing Hom,
phuons dién thAm quysn phd dd, t» od 3 quy giai
: Hinh sy, dAn sy vo hanh chdnh duge bidu dien nhu
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POAN T1. HE THING TAT pril v
CUA TET €AY PHAP TEN

Hlen Phrp l-&u1967 ban henh vdi sy thanh lop T3i -
Cao Phap V“ﬂn dn lam thay d61 khd nhim thﬂw ujgn cua cAC
tda 4n tu phip clng nhu lmnm c'wr‘l.-; Non thé nia, ngoAi  vai
tro t Sng nhidt haoa hﬁ thnf phﬂp dinh tu phap va hanh chﬁnh
TG Gao Phﬂp Vlen con 15 mot qui gini quan trong trong nén
tu phﬂp quoc gin. .

T.- Sd thay doi thé% guyin cda cae ioa an

1)~ Trude hut v hc thong ti phsn tv phap : Thyc r#
hhonp c, nhisu ou thry dOi nhu crde phnp dinh hanh
chanh. 31eu 82 Hidn anp cn dink :vTA1 Gro Phqp Vlan o
tham quyen ph"n Otht v& cnc vy thudng to cac bAan An chunz:
thém. M9t crch rd ret hon, ludt 7/68 ngry 3-9- 1968 noi disu
87 mlnh thi rang s75an 18 tuy:n thé nhan chie cua coc Thém
Phon 761 Cao PhAp Vi&n nhiem ky dhu tiZn, tdn Phd £n  dinh-
chi hoat dqn{_;

Nhu vﬁf ve phia phrw ulnh Tt phﬁp, ton Phﬂ £n da
bi bAi bS. Tu ney Ben Phe An 781 Can Ph"p Vien s dﬂm nhan
vige x1n phﬂ cnc bAn #n hn vy cung nhu hinh vy, Ngoql sy
.« thay d8% nhy, tSa S0 Thém v5 tde Thugng ThAm vAn gill nguydn
thim quyen.

2)- HE thdng tai phan hanh chenh :

a)- Trude hét, tos £n hinh chenh od mQt val sy
thay d61 seu

- V& phudng dien hoc ly, phﬂn 1dn cde luat giﬂ cho
rang vdi su hign d1Pn cus 101 Crno Phﬂp Vien, o -
tung xin tiéu huf v1 vudt quyen khong con nie nén tos an
henh chnnh khong com X ve cae vu xin tieu huy :

k1

3



- gmis - -

TOA TOA
' . j¢ NH job
PHL AN PHE LN THAM  CHI VIEN
o /5
cfc TOA cfc TOA
THUQNG THEM | THUGNG THAM
i
A «I?
!
chc TOA cic TOA
© ) I‘- J H JH
3¢ THAM ; s THAM 04 £H _HAP" CHAH

QUT GIAX QUI GIAT
DAN sY HINH :5U
TU - PHALP
R 5
.

QUT GIATI HANH CHENH

HANH oHLNU
ﬁ :*‘ . :’; + - q‘
¥
.




-9 -

cde quyét dinh hénh chenh ed nhén 1ién quan  &dn
cong c¢hide ¢ hang B trd xudng. Tuy nhiln, van 43 noy con
trong vong tranh luidn, hon nie quen diém cio #an 1§ chun  rd
thanh thi & dAy ta chus th3 k&t luan dugc.

- V& thim quyen thu ly cre vu tranh tyng lién quan
den vige tuyen cu hang t{nh hang quén, heng x4,
Hién nay c*c cuoc bqu cd deu do mul dao lust quy dinh rieng
co quan tai phan ca nhlem vy thq ly m01 khi xay ra trenh -
tung. Nhin chung, phﬂn 1dn quyen nay khang con thuoc ton an
hanh chanh nia.

m Cudi cﬁn& vi Tfi Cro Phap Vlen chidm ddc quyén xu

phs #n nen che v klen do ton ﬂn hanh chanh x

S0 va chung thém nghy nay phai thugng t5 18n T81 Cec  Phap
Vign thay vl 15n Tham Chinh Vién nhu trude.

Tom ln1, vdi sy hlen dlnn etin TSI Cro Phﬂp Vl@n tos
an hanh ch#nh mAt rét {t tham quycn vi thém quysn thudng -
tung cun cd Quan tai phan nay van khong thay a5i.

b)- DA vdi Thnn Chlnh Vlen vi ludt 7/68 ngay 3-9
1968 khong a8 cﬂp 21 dén thém quyen ed vAn  vo
dy phap thﬁnh thu trén phu@na dlen phsp ly thudn tiy Tham-
Chanh Vlen van con hal tham quyan ngoai tai phan.Trong lanh vile
vuc toi phan, mqt vai su thay d5i seu day dulde ghi nhﬁn :

~ Thém quyen phn 4n cun Tham Chinh Vlan nay duab
_ chuyen lén T3i Ceo Phﬁp Vlen. Do do, Tham Chﬂnh -
vién Chl ddng vai tro phue thas cdc vu kién do tos  honh -
" ¢hanh x¥ so thim. Ngoni ra nhUng bén An do Them Chinh qun
trudc dmy Xi &0 va chung tham ngqy nay cdn ed thé Xin pha #n
trude TS1 Cao Phap Vien.

- COn vé thAm quysn xU tiéu miy cAc quyét dinh hénh

chanh ed nhan hay 1lap quy v3 tiéu hﬁy cae quyat-

dinh lien guan dén cang chuc hﬂng A theo phﬂn 1dn cac lugt

gin thl Thém Chinh Vi@n dA mit quyen nay. Nhyng .thye re én
1¢ chus xdc nhan, do &7 ts khong thé dosn xAc chdc chén dudge.
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Vdi nhung d0 kian vua trinh bay, hlen ney trong hg. cap
phap 1y quoc gia Tham Chlnh Vien dong val taong cus mot toe
Thugng Tham so vdi tds an H*nh Chanh vi Them Chinh Viégn xi
phuc thAm cdc ban an dA do toa an hanh chanh x@ so tham. Hdn
the nim, voi sy thanh 19p T81 Can Phap Vign ta nhén thay
cd mat s giﬂ tang phuong cach td cnu Quq Vﬂy, khi trude
nhung vy k1nn Hﬂu do Thom Chinh Viin x@ chung tham, hode vi
x 1gi bfn en cin tda An hanh chénh hode vi x so va chung
thim ngay tgi Tham Chinh v1en, thoi Tham cmﬁh Vign xu mi
15 XONg. Ngay nay vdl Hlun Phnp 1-4-1967 v= lunt 7/68 coe
ban an chung tham ﬂf con cd the duge thudng td 16n TAi Cro
Phap Vien xin xu phe an.

11.- vi tni phdp £y eda Toi Cao Phap Vign
trhong hi cdp tai phdn qube gia

Hlen nay, HlEn Phap Bu Nhi Cong Hon giao pho cho Toi
Cao Phap Vien nhi%u thém quyen quon trong. That vny, va
phudng dien tad phan thudn tuy, T34 Cao Phap Vign 1a mﬁt
top an t01 cao voi théu quyeﬂ phqn qujet cdc vy thugng td
Cﬂc bén an chung tham cuo moi ton An khOng phéan blet Hon
the nuh quyen klem phﬁp cde quyat dinh hAnh chnnh 1ap quy
v cd nhan, quyen tﬂl tham va phan dinh tham quyen gidq cag
cd quan tai ph'm c:')n 1'7 thém quy‘ﬁn chuyen doc cun To:L Caa
Phap Vign.

Ve phuong didn toi hpan chinh tri, T01 Cao Phap
Vlgn 18 mot vien bﬂn hien, voi tu Cﬁch nqy T01 Coa Phap -
Vian g181 thich hlen phep, kicm han tinh cdc van kien lqp
phép ve lap quy cung phﬁn quyat gisi tdn nhihg chenh  dang
chong loi chinh thd cang hoa.

Ve phﬂ?ng dlen hanh chénh tu phap, T3i Coo Phép Vlen
1ﬂ cd quan i cao quﬂn trl nganh Lt phap, Voi nhiém wy nﬂy
TDl Cno Phnp Vian s5€ tuyen ChOn, bo nhiam, thang thudng va
che tﬂl ky ludt eAac thim phén x0 8n, lyc sy va nhfn vién
efie cap lién thuoc.
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V3 phﬁjng dien tham quyen pho du, dni hOl dong TAi
Cno PhAp Vién 1'a mat quy g*ﬂl phﬂp 1y. Thﬂt Vﬁy, T5i  Coo
Phqp Vlen truc tlep h”j gisn tlcp bas vr hién ph?p vai thnm
quyen Pl“l h1ch Hidn Phﬁp, glcl ton chinh dfng va tuyen b
hdp hién hay bat haop hlbn CP‘ ¥an leP lﬁp phap hqy lﬂp quy.
hgonw ro E5i Cﬂo Phep Vid o con bao v§ ludt phap vai tham -
quyap k1um ppcp tinh cac quye# d1nh hanh chnnb Tﬁt e nhung
théam quycn vur k€ ddu 1d thﬁﬁ quan ChU]FN dae vg chinh t)
cling nhw v khude bign cun T8i Cao Phip Vien. Qua vay, disu
63 luat 7/68 danh cho cde tu g pheng , phong cach khu‘dc—
blgn xin 781 uﬂo Phﬁp Vian ph“n quypt V€ tinh cdch hdp hien
va hdp phnp cun c¢hc vEn kién \m’q ka. Dlpu 65, 66 con  nhfn
ma nh rang néu chnp nhan hay khang chqa nhﬂn nap trink khdoe
bien nhﬁng de cd s khisu nai hdﬂ phap cua dudng tung, thdl
ton an x2? chanh vy phai hoan xt cho t8 khi cad- phan quyet cua
A1 Coo Phﬂp Vién, th thc, néDﬂl T4i Gan Phﬂp Vlgn khgng
mot co quen t9i phnn nto ¢d q- vén tuyﬂn bd hdp hién tinh
‘hnv hop phep tinh enc van klen lap phep hay lqp quy_ du chinh
t3 hay khude bién. Do do nhicu luat gir cho réng quypn kiam
han, ki8m phap cla T3i Coo Phip Vién 17 thém quyrn chuyen
ddc (C“Mp@tenC? ﬂxciu31vp) (Nguvan Von Fang - Tham Ghlnh
Vién trong ché dJ Tu Phdp Vl:,t Nem Cjng: Hom - TPTS s3 2/69
trang 33). Hon nua trong mot phﬂn quyﬂt 751 Cco Phﬂp V1en
dn x3c nhﬁn :"ChlJu chi thes disn 81 khO“n 1 cis Hién Ph"p,
vied gla_ tﬂlch H1en Phﬂp, phen quy@t vé t{nh ¢Ach hgp hien

ny bAt hop hié 50 cus gAe dno luat, side lunt, t{nh cAdch hop
hién haop phap cua cfc sde lcnh nghi dinh ve gpyat dinh
_hanh chdnh *wuwc tham qUVun CFUYLN BIRr cuﬂ T01 Cao__ Phap-
Vlgn khong mqt cd quan ¢ong quyen hay mqt cn_nhAn npo khae
=7 = . 3 = S i ¥ Z <

co_thes tu ban cho minh tham guycn ny (phﬁn quyet ngay 7wb-
1971 - CBVNCH trang 3825) Nhu voy theo luat td tung toi
.dei h01 dong TEi Cao Phap V1an 1a mit quy giri kiém hién
kiém phep. V31 mdt vi tri phap 1y chuyén biét dd, cde tds xu
_g_b_a'nh m_ké Cé:‘vp-bép_. dinh hanh. chnh. né‘u chn. thg'q, dinh hop -

n_tin  hop_phép tinh cun _mot van kien 1op phep hay 1ap

qu_ﬂu_P__a.L DGV XU cia._ghg_u_n quyrﬂt Qu._n TCRV.

Cung Vu phudng dign thfm quyPr pho du, phong hanh -
chﬂnh ban pha an Toi Cao Phap Vien thuge quy gini hsnh chanh
phong ho vy ban phs an T84 Cﬂo Phap Vign thuie quy glai dan
sy va phong hinh v ban pha dn TE1 Cao Phsp VlGn thuoc quy~:
giai hinh sy. Al

<&
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Fl . . .~ . k4 - .~ ~
Tém lai, v&i sy hign dign cus T61 Cao Phap Vién,he

thdng t#i phdn hidn hilu duge phét hos nhu sau @

PHONG H§ VU | PHONG HINH VU _ PHONG
BAN PHL AN BAN PHE £N HANH CHANH
TCPV TGPV BAN PHA AN
TCPV pAT
A [} 3
HGTI
pO NG
T8 T
¢ AQ
cfc TOA cic TOA THAM PHLP
THUGNG THAM | THUQJNG TuiM cHfNg VIEY CIEN
7 A 3 )
K
cLc TOA cic TOA THL AN
SC TiAM SC THAEM HANH CHANH
QUYT GIAI QUT GIAI QUI GIAI QUT GTAT
DEN sy EINH sy HANH CHANH TCPV
cO NG PHALP

TU - PHLAP




CHUONG HAT

tham quyeh cua
toi cao phap vién
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Trong hign treng phop ch@, ta ¢d thé x&p thim quyzn
cla T4i Cao Phép Vién thanh 3 loai :

- Thfm quygn t~1 phAin chlnh tri :-GSm quysn gini
thlch Hién Phnp, quypn kiem t{nh Cﬂc van kign lﬂp
phﬁp V” 1op quy, quyen glal tin ch"nh dfng v, quyan kiam
s08t tri phin cAc cude bAu cit.

- ThAam quvtn £74 phin tu phep Gom quyan klem phnp
t{nh cac van kien 19p quy, quyen pha nn,quyen toi
thém v& quyzn phan thim,

- Thom quyEn hanh chﬁnh : Gom quyeén 3uqn tr; nganh
tu phdp v& nhing quyen lién quen dén Giam SAt
Vién.

DOAN 1.- QUYEN TAT PHAW CHINH TRI

1.- Quybh gidd thich HiEn Phép

BAL cﬁ mot van kien phﬁ 1y nao khi dem ra dp dyng
cung £ap nhlau khd Xhin (nhu 31 nghin, phai dinh phqm vi
ap dung va dinh nghia danh ti...) Cho nén phip ch& cus efec
quoc gia dau td chie to tung glﬂi th{ch Tai Phﬁp, moi cong
dan co quyan‘truc tiPp hay glqn tlep xin giai thich cae
quyet d;nh hanh chanh Toa an Bso Hlﬂn 3 Lieng Bang Tny Buc
co quyan phnt bidu y k1en va mot vAin d& cus lust phap néu
cac ¢d quan cong quy yeu Cﬂu.

Tai Viet Nam, chi vdi HiEn FhAp 1-4-1967 t3 tung
gifi thich mdi duge t8 chie. TH1 Coo Phﬁp Vién se g141 thich
Hlan Phﬁp ‘ khi Hanh Phap hoy Lsp Phap thlnh c"u, )
dldu can nhAn menh 19 cd quon tai phﬁn nay khOng co quyen
trye tidp gifi thich edc quyét dinh hanh chrnh nhu tai Phsp
quoC
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1)- Truone hgp  phdi pifi,thich hi&n phip :

T31i Cro Phap Viin s& hanh x@ thfim quysn gifi thieh
Hidn Phép trong nhig trudng hop sou

n)- C3 sy tronh chip gith hai Vidn Quic HAL : Vdi
phan uyét dsu tay TS1 Cao Phep Vien df  gisi
quydt sy tranh chip gith hal Vien Qude HQi.

Ngﬁy 30-11-1968 Tong ThSng dﬁ Pteal d‘n riéng Mo
vian Quoc Hoi mot thong dlep dé yeu e Quoc Hoi chﬂp thunn
chd truongeus chinh phu 1# tham dy hos dam Bo-La.

Thugng Nghi Vidn thi cho ring v& viéc nghi hos md1
bAn 86 hop riéng dé bidu quydt. Trii lai, Ha Nghi Vign 1ai
yéu chu trigu tAp mdt phien hgp khodng doi ludng vign.

DE gini quygt cuge tranh chfp gids Hy Nghi Vlén va
Thugng Nghi Vien, 131 Cao Phqp Vien trong phﬁn quyat ngay
6-12-1968 cha rang : Tho thie Qudc HOi quyet dinh vé  vide
nghl how du lieu noi disu 39 donn 3 Hién Phep lﬁ Ha Neghi-
Vign v& Thugng Nghi Vién hop chung (xem TPTS s3 2/69 trang
51)

b)- 0 sy tranh chip 1y thuydt gilds Hdnh Phdp  va
Lap Phap :

Quéc HJi quan niGm Téng Thing khﬁng cd quyan phﬁc
nghi du luet hgaen ssch. Hanh Phﬂp 121 che rang Tong Thong
cd quysn n?y. Trong phan quyet ngay 31-1- 1969 TGl Cao Phﬁp-
Vlen tuysn phan Tong Thong co quyen yeu chu Quoc Ho1 phuc-
nghi du lujt ngen ssch ty v d01 vdi mqt hay nhieu chudng K
muc ngan sach thuoc Hanh Phap va chi theo sy yeu cau oun
cac quyen dQc lap khac ab1 v chuong rye ngan sach thuoc

cAC quyen nay (TPTS s3 2/69 trang 62)
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¢)- C3_sw tronh chfp thye t& giln Honh PhPp v& Lip

Phﬁp :
Di3n hinh 1a phdn quyet ncﬂy 19-81968 vé vige Tnnf
ThOn& ben h"nh luﬁt bri b3 ton ﬁn Jac Jiet. Trang v ﬂy
Tong T‘homT a Quic HN3i dA bot dong ¥ kidn trong viuc giat
thich k&t quq biZu quyPt IUGn: vian, Quoc Hbi

khi phuc nghl. Mac du deng co sy tranh chnp, Tmng Thong
theo sy glai thlch cun minh Tt dOng ban hanh lu t bﬂi b3 tors
an Dic Biet. 781 Gro Phﬂp Vign trong phan quyet ngay 19-8-
1968 cho ran; sau khi Quac Hoi chung quyet Mﬁt dy luat  va
chuypn d3n Tong Thﬁng ds ben hanh, nau khﬁna dong quan di&m
v Quoc HOl ve viée giaﬁ thich mqt disu khodn cun Hién-
Phpp, Tong Thong ¢hi od th& ban hinh sau khi vAn 43  tranh
chAp da dugec 731 Cea Phép Vidn &171 quyet (TPTS 3/69 treng
110) Nht vay TS4 Can Phdp Vidn 47 cho ring Honb.Phsp vi =
hién. o ®
Hgosi ra trong phﬂn qu"Gt ngny 13- 6-1969 Tﬁ Cao
Phap Vién lai quon niem Lap Phap vi hién vi yeu cau Tong
Thong ban hanh dy luqt ngon sach trude khi Quac H01 chus
chung quyat ve n01 dung xin phuc nghl cug Tong Thong. Dong
thoi Toi Cro Pﬂar Vlen cho ran& Hanh Phﬂp cung vi hién vi
Tang Thong ban hanh duy luat nﬂy khi Qudc HOl chus chung- -
quyet va noi dung y2u chu philc nchi (TPTS s3 3/69 trang 81)

Vi nhing af kién trén, to ¢ nhing nhén xdt seu :

- Phep nhieu cde trudng hgp xin giﬁi thioh Hién -
A Phep 1848 giai quyet 3y xung dot giuh Hanh Phap

vn Lap Phap. Tuy nhlen, bs trudng th xln glal quyet thich
dan thudng ch1 ¢d tinh cach chf den ma thoi. Tren phddng -
dlen 1y thuyat khang ai céam néOHl khuon khd mq@t tranh chap
eAc Dan Bieu, Nghl si hﬂy Tong Thong xin T81 Cao Phap Vign
gléi thich mot diFu khofin cus Hién Phsp trong myc dfch a8
tranh moi sy vi hién,

- T3 _tung gidl thich Hién Phép od t{nh each hju-
kiém lan tién kidm.

W ¥

L
- -
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- Vige g1%1 thich Hién Phap mgt khi xfc nhan ¢f sy
vi hifn thd1 khong dem lai- nwt che tai tth sy noo
ca. CO quan 1izn hc néu thay minh lam trdi- vdl HlPP Phap
thl ty y di%u chinh. DAy chinh 13 1ch dyng cus t5 tung gisi
thich Hidn Phnp nh2m tranh nhUnL xno tran chinh frl,_hdn
nuq v1ec gini thfch Hifn Phap ¢4 tde dung negan ngle hon 1a

Cht-‘ tp’?l Sli Vl hler’u THU‘VI?“! Quoc.GlA

2)= Quan niém gidi thich Hifn Ph2p

Trén binh dign phép lf thusn tdy, Vléc E151 thich
Hién Phﬂp cung chi 1a mot trong nhung nhiem vil tai pth thong
thudng cun cd qua B o Phﬂp. Dj as, khi gino thﬁm quyen nay
cho d¢ tam quyrﬂ henh xu ngud1 ta th“y ngay co mQt sy
thich hgp vdi ¥y niem piai qujet cre V“n as phﬁp luat; i,
that ra chn Phap mic du GUQC coi 1a nen téng phap 1y cadn
ban cle chi do phdng né cung chl lﬁ mﬁt dao luat ‘mhu cac
dso luat khac (do 15 chun ké co quoc gis lal chap nhﬂn cho
mot dso luat trai voi Hlen Phap vl quan niégm réng luat phnp
an ph11 bién chuyen dz thick g vdi hoan canb xA hﬂi )

Thé nhUnb ngoai ban chét phap 1] thusn LUy, Hifn -
Fhap con 1A mot van klen cian bdn de thi&t lap nhungccd ché
dPu ndo cﬁa quoc gia cung fuy9n nhpn nhung quyen 1oi va bon
phan cla cing dan. NSi khdc &i, Hién Phap gom nhimg disu
khosn ¢d tinh edch chinh tri.

V1 ban chgt ph%p 1y v5 chinh tri cus vin klEn, nen
khi giﬁl thfch Hidn Phap ngoal vige chu trong d¢&n khin cqnh
pth 1y, gidi huu trach ¢con phai dwm tam . den nhung nguyen -
tic can bAn cus culc sinh hogt chinh tri va nhét 1a hau qua
chinh tri clds vin de,

8 a5y 28 ¢S hai quen niem a51i chqi trong vige gini-
thich Hién Phap.

guan nien trqng phop 1 Trong mai trudng hgp dén
phni tim kiem y chi{ nha Lap Hifn ma giri thich,
nghia 1a tuyet d0i thugng ton phﬂp 1uqt. D2y chinh 1a v:5]

THU VIEN WHO Hqc.r&esib’
e 904
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diém ecus quan nﬁém, 5 nhung lunt phép chr ph31 thich \ng
v thue trang xa hﬁl v phit 19 phal phu hop vdi  khung -
ganh chlnb tri hlen hml. Han nu@, vy chi cns nha Lap Hidn khong
hin 19 y chi mdi nhat cuo quoc dmn.

b))~ Quon niim khoe : Gifo su Nguyun var Enun cho
ring :"Ghlnh ch1ru hudng CUH che d n V'1 rudng ~
lai cla qudc gin mu YAt o 71 khi gi- 71 thich Hién Phdp ;da.
bigt 15 cd quan co thin QUJdu giri thich- phdi ludn luin
chg y"Ltrlch ?91 "TGPY v® nén nen DE Nhi Cgng Hos- bdo CAp
Tién s& ra ngay 9/6/1971).

D@y 18 khuynh hdéné gini thich kh;ng hosn tosn dat
tran cin ban phﬂp 1y mn chinh "chleu hucng cin ché aan va
'%udng lai cus quoc t1a" 1a tleu moc tharm dinh. De phé binh,
thlrt nghi ) 151 glal thich nﬂy se thoa man dudc nhu
cnu chlnh tr; cun thdi cuoc, do do tno nen s¥ An ¢d cho
chﬁ do ’ thp nhung nd cung mang lai hai mdi nguy hai. Trudc
het, "Chisu hudhg cua GhF dv" "tuwdng lei cﬁc quoc giﬂ" 12
nhung d;nh thic q”a 1o ho, gini thich nhi tho nfo df phu hap
vdi chiou hudng cun chd dg, dé tugng 1ei quoc gla duge b0 -
ddm 7 moi ngddi chac chin Sn ¢o mot giri dap rinnp v nhu
vy v tinh "chiZu hudng cuia ché do" "tddng 1= cus quoc gia"
lai La nhdnp chidu bsi hiu hleu g% che dnu nhUhg miu 45 cf
nhﬂn dan toi Not sy nguy hai khﬁc 1n neu ta giql thich
Hlen Phap chi a4z thon mdn nhu ¢Pu chinh tri cun thoi cunc
th1 phai cbang ta da hy sinh phép 1¥ cho sy klen thyce t& ?
v& nhu v?y luat phan phhl chang chi 1 mAnh gley l% ¥

Nhut thé thdw phnw glﬂl thich Hién Phnp thea  nhing
tidu mde noo ? #n 15 a3 thé giri dap dude khong 7

c)- Quan diem cuﬂ an le :

Blem qua cac phan quyet glal thlch Hlen Phap ngddl
Lo nhun thqy T31i Cro Ph P Vien ludn ludn ¢? gang dung hoa
phép 1y va chinh tri trong khi dus ra qusn diem cus minh .
Tuy nhisn vi o8 gdng dung hda thanh thit 51 khi phan quydt
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trd nén 104 nhip vA lic d3 ngudi ta chi con thdy quen didm
chinh tri cio Thim PhAay.

4 )= Phan quy ot ngﬂy 6/12/1968 : Khi cho ring luc
quyrt dinh va nghi hOc Quoc hol phﬂl hnp chung,
Tﬁi Cac Phnp Vlen dn dun _quan 61an chinh trl ctia minh nhu
sau :"Chiéu chl vAn de neu trong vian thu cus Cha Tich ThUUng
Nghi Viqn co t{nh cAch quan trgnt dac blet g1 vdi vqn-
mang_ cla dht nUGc, mot cuoc thao luan chunp glua che Ngh;
51 va Dan Bleu 1% cn thiat a3 phéan fnh ¥ chi vs lnp truong
chung cua tosn dan".

Vp dAy 1a lusn cd phep 1y d& hS trg cho quen  diém
) - - - * *
chinh tri :"Chidu chi sy giai thich ké tren phu hdp voil
* ] F
tinh then chung cun Hién Phap".

Tn s& thiy réng day 1a mot sy dung hom "cudng buc™
khi G.S LE Hinh Chﬁn blnh phﬁm vz lufn cU phdp lf tren
“Bay 1a mot Y qun quyet mo chung t61 e rimg chung minh
khong phal 13 viee de dﬁng. _Hon nitn chi trudng dan thugng
da dam vo dis hat phﬂp ly mnt khﬂl niegm &1au hlnh : 45 1s
tinh th?n chung cu? HIQH Phap. Tim & dau de thny ro ﬁUUc N
tinh thPn chung cts Hién Phdp? ... Day 15 tinh than md  moi
ngudi chung ta vo tinh hﬂy hiu 7 gan cho Hién Phep"{ Luat
Hign Phap vk cac dinh ¢hd chinh tri VN trang 2181n3m 1$71).

> )= Semg dén phan quyeb ngay 3lf3/1969 : khi che
ring Tong Thong ca quyen phuc ngh; du luat ngnn-
sach, T51 Cac Phap Vien cung dua re ly do chinh tri v ly -
do phap 1y :

. - Quen digm'chfeh trih"Chigu chi ...vielé‘luét ngen .
5ﬂch... ban gom nhleu chUUng trinh cuo chﬁnh sach

quoc rla ¢d fAnh hudnv trUC tlep va lau dal dén quyen 1gi
eus cong dnn do dd con od sg cvng tag mﬂt thiat gile eAc
quyen ti giai doan khdi théo den gisi doan ban hanh lugt nay”

- Quan diem phap ly "Chleu c“c dleu 43, 44 45 vA 46
cur Hién Phép, Tong Thong co quyen yéu cfu Qude -
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HGi phuc nghi dy luat ngAn sech, ty ¥ Ggl vl mot hoy nhi?u
chddnb myc ngﬂn s#ch thuoc Hﬂnh Phap vd chi theo s yeu cAl
cna cqc quyen dac lqp kh“c 381 vdi chuong muc ngﬂn sech
thuoc cag quyen n?y Dieu 45 khoan l mlnh thi rang :"Trong
thoi gian ban hanh, Tona Thing ¢é quyen gai thmng dlep ca
vien dan 1y do vau chu Quic H01 phic nehi mot h=y nhiéu
didu kheodn cur dy luft.

Nhu vay dieu 4) khoan 1 cho thgy T5ng Thgng tonn
quyen mudn phuc nghi hﬂt et mot d1eu khO“n nno cln dq luat
mat khac dleu hj Wi, v3 46 cun Hién Phap dsu khong ¢o_khoan
nAo hﬂn ch& quyen phuc nghl cun Tonv Thonb. Thi hdi. mot khi
47 chifu di3u 45 Hién Phap d8 phan quyFt thl t”l sao TAL =
Gao Phap V1°n 1ai khong cho Tnng Théng tonn guxen phuc nghi
du luat ng an sach 7 Do dd, to thﬁv ngay co sy mAu thuan
ngay chlnh trong phﬂn quyﬁt cue T01 Cao Phap Vlgn. Mat khéc,
han ché quyen phuc nRhl du luat ngin sich cus fSrg Thgng ]
Toi Cno Phép Vign 1lai ¢on di nguge v _quan di8m chinh tri
cuq mlnb khi cho rang day }a mqt dy luat qum? ?rong, do 4o
cnn ed sy cong tac mnt thiet gluﬂ cAac quyzn.

%)~ Phan quyzic ngay 24./3/70 giai thich diau 37 khodn

. 2 Hién P"mp (TFTS s8 1/70 trong 254) _trong ph'n'l

quyet nay ta cung thqy sy hiun dlon song hanh cus phsp 1y
va chinh tr;

V2 chinh tri, phén quygt cho réng : "Sinh -
host dan chu tni Quoc Hoi bat buot ese quyet dinh quan trong
phnl 1n ket qua cus mot cuge tranh lugn va bidu quyet trong
mgt phién hop khosng dai™.

V3 phﬁp 1y thoi "xuyan que nhing doan trich trong
bién ban Quoc Hoi Lap Hien thpy tro di trd 131 nhing ¥ niem
nhu "Quoc Hoi bigu quyet 3/47, "bleu quyet chap thuan as
truy to, "£hao luQB cong khai & Quoc HOir,
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Do ad phﬁn quywt cho ranp sy chAp thuan cun 3/4
tgng s Dan Bieu haf Nehi s & dluu 37 khofn 2 Hién Phap
phai 1n két qua cun cuac tha 1uqn v& bidu quyet trong m@t
phién hgop khosn dai cin vien 34 guan™.,

Téﬂ lai, tai T5i Coo Fh'p Vién khi g151 thlch Hién=-

Phﬂp, ngonl v1ec chu trong dén khin canh phap ly cfc  Tham
Phan con lwu tém dén nhung nguyev tdc cin ben cus cuoc sinh
hoat chinh tr;. Tuy nhién, dPu smao cac ThAm Phen cung da

dat ning tam mUC phpp 1y trong viec glal thich Flen Phnp.
Thé nhung madn mﬁ x& Hidn Phap cac Tham Phan da ap dung ky-
thudt phdp 1y nso ?

3)- K¥ _thugt phdp 1y #p dung dé gisi thich Hilnp -
Phap

Trén binh dien phﬁp 1¥ +thusn tuy, khl gi’i thich
Hién Phap, Toi Coaa Phﬁp Vign phai 1am gl 7 Cfn nhﬂn dlnh
ngay ring v1ec gift th1ch Han Phap Rﬁt phUc tap vn te nhi
bdi 18 Hién Phﬁp chi 15 mot van kian rit ¢b dong va tong -
quat. & dqy ta Cﬂn phﬂn biet hai trudng h@gp ¢

o)~ Trudng hop 1 : Vén de xin gidi thich ¢d ban cai
tal Qude H3i LAp Hien.

Trong trﬁ&ng hgp nSy, cSng v150 cus cac ThAm Phan 14
phéi dgpc cdc bien ban Qude Hoi a5 tim ¥ chi nhd LAp Hién.
'Tuy nhlen phan nhigu trnng cqc trUdng hdp ngudi ta {t  khi
' n?a thpy ro rang dudc y chi clin nha Lap Hién. Do d&d d5  lem
sang to van de, T84 Cao rhﬂp Vien moi nhiUng nhan vat nhu Chu
T;ch Quoc Hoi Lap Hlen, Chu Tich Oy Ban Thﬂo Hi3n, thuyet
trlnh vien v& cdc DAn Bidu Quoc Hoi Lap Hign 1ién hg dén. Jvige
chin gidi th{ch dén a8 bay td quan dlem. Tuy nhien, kinh
nghiem cho thay phudny cdch 1am vidc nq; tuy khos hoe nhdhg
khonz kién hidu cho lim bdi le mQt s5 Dfn Bidu Quoc HGi lap
Hien 196? ney ds sang hogt dong bén Lap Phop hay Honh Phap
nén ¥y kién cuis hQ khong dudc khﬂch quen . Do &4 T5i Cao Phep-
Vign cung ds thimn ¥ mot voi glro su Luet Khoa, ngoni re
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nhung dai dien lien hg cua Hanh Phip va Lap Phﬁp cung duat
mdl dén de trlnh baf lop trudng. Hon nia V1rc a5 ChlPu cAac
gifi phﬂp cun luit ngoai quoc “ung digc T31 Cno Fhep  Vién
luwa tAm et xét.

be knt lunn, thiet nghi mie du vin de dua ra d2 xin
glsl thlch co dude bon Cdl tﬂl dlon & n Quic H3i, viec tim
klem y ch{ cuo nhﬂ Lqp Hlen cung rit 18 khd khan ve hosn -
toqn tuz thuoc vao s gia1i thich chuyen quyet cua Tdi Cao

Phép Vién.

ThI da + V y}an yeu chu phuc ngh; coc dut 1luat cua
Tong Thong, khi - tai dlen dsn Quac Uoi, ¢o 2 DAn Bigu
cho rang :"Trong trudng hdp Quoc hni khﬁng boc bo ausn d1em
cur TDnE Thona thl quen difa cus Ponﬁ :hong dudng rhisan co
hleu 1e ve Tﬁnw ‘hong s6 tan hanh Hu lu t Jo, f kleﬁ nT
cus hni DAn Rieu da khong gip Su pb N 301 nno cun Quoc 901

Nhu vAy, ta ¢ thé gifi thich didu 45 Hién Phép
theo hai chiéu hudng !

~ Qube Ho1 Lﬂp Hi%n khﬂne chgp nhén ¥ kién tren vi Qubc
b b F. 4
qu khong co ghi ¥ kién n nay vao Hien FPhap.

. b ] L -~ Ed r'd - . A -~

- S im ling cua Quoc Hoi eo y nghia la Quoc Hoi
- -~ ~ ~ - - . . - e

mic nhien chap nhan lgp lusn cus hal Den Bisu nnay.

Khi néu ra nhing 14p luAn tren, Thém PhAn Téi  Cao
Trén Van Linh k&t lujn :"Do sy sﬁ sot tr“n, nguoi ta ed
the gTﬁl thlch theo chidu hudng nAo cung dudgc " {xem bai _"VE
quyen yau cdu phuc nghi cun Tong Thong VHCH"cds Tran Van
Linh - TPTS sd 1/70 trang 296).

’ b)- Trudng thZZ : guoc Hoi Lap Hien hodn_toon khong
' bon cai :

Trong trudng hdp nny 2 khi dugeg yau cAu gigi thich,

-

Toi Cno Thep - Vlen cd toan quyen honh dong nhu rha Lng_Hlen,
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nhy viy quyen Lap Phdp df di chuyén seng cd quon T FPhap va
tda 4n dude hinh x? m{t cach tifu cyc.

Trong ph?n quyat nga" 6/12/1968, TA1 Coo Ph{p Vien
dn cong nhqn rang v "Va trUUng hop duy lleq noi disu 3Q dosn
3 cia Hién Phap, nhs Lip 4idn KHONG NOT RO Quoc Mo phﬂl
ap dung th g thuc hop rlen” ‘hay _hop chung". Do a3 vdi _phin -
quy!—t nay, TAi Gro Phip Viim & THEM vi3 Hién Phip mat
trddng hgp khele bo buoc hai Vl@g quie HGi phai hop chung .
ngoal hai trudng hop @A duge Hién Phip minh thi dy lidu noi
&i.8u L5 va 104.

Bong val tunn“ cue nhs Lap Fien wdi phnn quyet ngqy
31/1/69 TAi Ceo Phﬂp Vign dn cho Tong thng thpm quysn phuc
nghi dy luat ngﬁn sach thuge anh Ph“p. Con ddi véi cic
chwdng myc ngfn sqch thunc quyan khec T3n¢ Théng chi cd
quyen phile nghi néu cde quyFn nﬂy yau chu.

Nponv ra, hrﬁ dlpy L5 Hién Fhap thoi trﬁng trudng
hap Tong Lhong yeu enu phuc nghi mot dJ 1uqt Quoc Hdl se
hop khoany dgi luong v1en az chung guyrt bae bo 101 yéen cAu
nay néu hyi du da s quf ban torg 50 D™ Bidu ve Nehi si.
Vi phnn quyst ngPy 13/6/69, TAi Cao Phap Vién lei dat re
_thém trudng hagp Quac HQi b?C b3 ve hlnh thide vq vz  ndi-
dupg phuc nghl ctn Téng Théng (TPTS trang 82 s 3/60)

Tom lal, vai hﬁm quypn glol thich Hién Phap, co -
quan_tu phap an hﬁnb x? mit phin n*o quyén LAp Fhdp, do do
n&uyen tdc phan quyen khony duge ton trgng. PAy cing chinh
1z nhuge diém cue ha thong phép luat Anh My khi %qu pho
tham quvpn bAo hién c¢he ¢d quan Tu Phap hanh XU,

A S N L e e e

i1} mrdong hép di&n hihh nhdt 1a Hoa Ky. Hzen Phap cua Hoa
Ky khéng dd 1idu ¢d guan nao ¢o tham guyén phan quget
quydn hanh phép hay qugén Lqp rhép hay mdt Tidu Bang
d¥ vi hi€n. Nhing 753 Cao Phap wién d4 dudc pdc nhi&n
¢dny nhdn cd thim quyén &y vd v;én ndy &a° sﬁldung quy&n
§y td nam 1803 trong vu Harburq kien Madison. Xem bai
"cde dinh ché’ ™i phdp Hoa kg cua puéch Tng Bﬁc, va’
Ti®n Tuidn, Tridng Hodng Pang - Phep Ly Tdp San s& "1/70
trang 71.
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11.- Thin quyén hi€: hign

Bugc hoi tnl A0 1lai glﬁo thAam quyen kleﬂ hi&n cho
cd quan Tu Phap hann xi, DAn Bleu Nfuyﬁn Hitu Thﬁnﬁ chﬁ ranL
"... Su phan hién va trei 1uﬂt e the xuat phat t1¥ HAnh Phnp
vl chinh phd 1n mnt cd quen h?rh dwng vn khuynh hudng hlen
tai cue ch{nh quyen can thlcn vao tAt ca eac khu wye cus
doi son tan the, cling vi Vﬂf chinh quyen hay cd khuynh -
huang lﬂm quyen Sy phan hién cuns e the xuﬁt phat £t Quoc
Hol vi tinh trang hlen tai nhu chu quac dﬂn 51 hdi nhing
cuoc cach mong xAa ha1 a quoc dan sfn ¢o mot tam trang phnn
nq, bt bInh thudng xuyén cho nen nhdng yeu sﬂch va nhung
“p 1luc V3 su cal thign dot song d7 tro nen e St ning ne véi
Quoc Ho* va nhisu khi Quic HA3i dF bidu quyet nhung dan -
1uat vi lj do chinh tr1 di nguge lai nhUng nguyen tic hidu
tinh..." (bién ban quoc H31 LAp HiGn s8 41/QHLH/BB neny
22fl/1966 CBVNCH An bdn Quic HOi trang 653). hﬁt ra, day
132 mot sy Cﬂl coch thro khuyhh hudng cte hé théne phap lunt
Anh My ma vi3c kidm hién tinh 0ﬂc vin klpn L7p Phep , Lap
Quy duge glﬁo cho cd quan tei phAn thay vi co quen chinh tri
nhu trong He tbonp phap luat L Tinh. Phal khdch qusn nhnn
XEL rang moi gidi phﬂp ¢5 nhung wu khuyeu diam rleng biet.
Cd qunn chinh tri rat phu hdp voi vige glﬁl quyet mot vAn dé
chinh trl, rhung cd quen chdc chén sé& knong kh#ch _quen khi
phal nhe tai nhung hanh Vl do Chlﬂh m1nh 17 1 ra cung nhu khi
pham gisi quyut tranh chqr voi cong quyen khﬁc. Trn1 1,1, cd
quan tad phan s& thiau men déo khi th?nh quyet mqt V“n a6
chanh tri. Hdn nua nhv Lachsud d& ndi :"Chinh tri veo Phep
ﬂinh, cong l" tAt Ta di".

1)- Nhing trudng hop xin kifu hin

Tren blnh dl@n hoc ly thufn tuy, glao su Mguyen
Khac Nhan cho rang ed 3 trudng hgp tranh chﬁp xay ra dua
dén V1§c xin kiém hifn t{nh cfc van kién 14p phrp hay  1lap

quy .
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a)=- Trudc hpt 12 sy trenh chqp giln ¢cd quan __ eong
quan vdi nhnu : GO guen nay cho ranr ca quan
kla xAm pham dén quy@n cua mlnh hoac Vgt qua tham quyPn ’
gian ti2p lom hai cho thim quyen cle minh.

b}~ Tranh chgp ¢’ thé xay ra giun cidc tAp the cong
quyéen (edc phar nhin) khi mQt tap thé nao Khong
tOn trong tuong quan gite cac tap the.

e}~ Tranh chAp ¢d th& do tu nhon néu 1én khi not
quygt dinh cis chinh quyEn phuorg haj cho tw -
nhfn va tw nhén ¢d thé nsu len mqt t1 tich hoje 15 vin kign
khSng ton trong cAe nguysen tic vg 3 ch&c cSng quygr hogc
1# van kiqn do khﬁng ton trong cre quy tdc bAo dem dan -
quyén va nhin quyén. (1)

2V~ Tinh chAt tham guzgn kiem hién

Thnn quyen kigm hiZn tzi T81 Gao Phap Vlen ¢  hai

t{nh ch#t : Chinh tri vd hau kidm,

a)~ Ti{nh chit chinh tri : Khi th&m dinh hop hidn tfuh
cac van kien Lip Phop Lap Quy bi chi trich, 12

duong nhién T8i Cao Phsp Vién phéi so sénh Hidn Phdp vdi
lunt phs?p. Do &S, vije giso cho cd quan Tu Phép kidm hién
tinh cdc dao luat phu hqp voi ¥ nlem glnl quyet mqt vfn 48
phap lunt. Tuy nhien, tren thyc te, V1ec s0 sonh lust phap
véi Hién Phap thddng . VUQt ra ngoal quan aiem phap 1y.
Théng thddng toa an tlm kidm y chi cac nha Lap Hlen, g
dat minh vao vi tri edc toc gl? }1en thp v& nhu thé vudt
qué gldi han nhidm vy tai phdn aa bude qun lanh’ Ve chlnh -
tri. Két qua lﬂ chi ¢o sy thay ﬁﬁi _quan niem ch{nh tri me t
thoi, guan ni¢~ chinh tri cls ton an s& thay thé quen niem
chinh tri cla nhs Lap Phdp.

] LA

{1} Trlch glana v¥n ban Cao Hoc » Hoc vién ouBc Gia Hahh
¢hdnh , nién khéa 1971~ 1972.
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B8i vdi nhing truong hop vi,hien r5> ring thl khdng
¢3 £} khd khan. Nhung thdng thudng nhidu didu khodn Hién -
Phap khénp rd rﬁnp cEn phﬁl piﬁi thich, Trong nhing truong
hdp ndy Thém Phﬂn glal thlch Hlen Phap se khd trénh bién
thanh nha Lap H1ﬂn k&t qua thudng lﬁ quyen Lap Phap bi di
chuyPn sang cd quan Tu Phap, vA toa 3n CI‘LZQ'C h'ﬂnh XU quyen
dc mqt cach tisu cuc, 1 Mat khﬂc, trong mot Vﬂl trudnp hdp
luét phap khong duge rd reng, 45 so sénh vdi Hien Phpp Thpm
Phan lai ddng vai tro cle nhd Lip Phap, nhe Lap Quy d& giai
thich edc van kizn ndy (xem phan quyét ngay 26/6/1971 vy
Lé Cing Tam - CBVNCH trang hi478).

b)~ T{nh chit hAu kiém : HAu kidm cd nghia 1la  khi
THi Cao Phq‘p Vlgn kiém sodt tinh céch ho‘p hién

cua céc vdn kign Lap Phﬂp v Lap Quy bi chl trich thl nhﬁng
ban vin n"iy' ds ugc nh# cnrr qhyen dam ra ap dyng va chung
da lam thlut hFl &an qujen 1gi cuﬂ cong don. DAy 1z glnl -
phap da duoe ap dqng tai mot sb cac qufac 518 nhu Hoa KY, TRy
Dic, G Hos Ky, luc dsu ngudi ta dung thé thic khuide bién
nghla lﬂ nhqn mot vy klgn tung phuong neu len t{nh cach vi
hién cta ot dao luat de cho cd quan bqo hién phﬁn quyet
tlnh cach’ hdp hifn hny bAt hgp hién cua dac lugt do. Ve sau
ngu’dl ta con dung; khi au nai chinh 8 nus, nth.P 1s co thd
duas thins dao lugt vi hidn ra trude co quan bdo hién.

lec kiém soat hau nghiem ed wu diem 1a nhung 2i bi
thiet h'11 dru cIu’o‘c hanh x? td quyen, nhvfng nhug di em quan
trong nhAt cda gisi phap hqu kiém 18 ¢fc van kien bi chi
trich ¢d the gﬁ? ra nhlﬁu thlét hei khong thé nﬁo b3i  tén
dd@c, do do quyPn 1gi cong dan khong duac bao ve huu higu.
chinh v1 nhan ch n dudc khuyut diem nqy, nhi eu quoc gian 4a
theo ché dg tien kiom. Tqi Phdp, Hién Ph»p nam 1958 da
phan let luat to chic s luat thuang Ve vin klen Lap Quy.
Gre deo luat to chUc vs vin klen an Quy bat buoc phai duge
dus T8 triude h01 dong BAo Hién d8 kifm sont trude khi  ben
hﬂnh (luqt o chUc] va trude khi “p dygng (van kién Lap Quy)

..---—--u--.._......_.-..-....._..-....._..___ : v

(1) Trich giang vin “T4 do cBng cong" - L@ cud Chi - nim 1971
trang 119,
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D31 vdi cdc dno ludt thudng thdi chi of Tong Th;na, Thil-
Tddng, cha Tﬂch Ha ViPn, chu Tich ”FuQn; Vldd 1~ cq quyor o
yeu C?u hg1 dong bAs hiér thy 1y a6 xét ve hap hiZn tinh
khi Quoc Pom dsn 800N thaw va thao lu*n Trﬁng myi trudng
h¢p hogp h01 dong Qﬂo Hién s6 kifm sost hdp hiZn tfnh el cac
bén vin trén day vh chi ssru  khi dydec xdc nhdn hgp hifdn cfe
dao luat oAl di@c ban hﬁnh v ¢sc van klén 15p qu1 cﬁﬂ ”\nh

Phap mdi duge Ap dung. N&u bi fuyen b4 vi hign thoi cde

disu khonn vi hlan cua van kien Phong the ra doi dudc. Prai
1ai neu khong ed sy can thleﬁ cua cdc nha hiu quyen ms  cAe
dao luat fhudng vi hlen van duge ban hanh thoi dd lu"1 gy
trd nén mot dao lust vai dﬂq u gid tri cun nd ve khong
the bi chi trich nia.

3)- Nhilg van kién dat &udi quyen kidn hién :

Thao disu 81 Hién Phdp 1/4/67, TSi Cro Phip Vign e8
ki8m hién tinh cdc van kién 1ap phap va 1lop quy

a)- Cac _van kien Lap Phép

Tren phudng dlen hoc 1y thunn tuy, trong dién trinh
1ap phép tai V19t Namn, nguﬁi ta ¢d the phin bigt ba thoi k§
chanh

- ThOi ky tisn cach mang : (trude ngdy 1/11/63) Eom

cAc du ban hanh dudi thdi Bdo Dsi nhung dén nay
con hidn lua (nhu du 38 9 ngry 14/7/1950 quy ch& edng chile,
dy 578 ngay 24/10/1956 t& chic nén hanh chanh dis phuong).

2

Nhing phﬂn quen trong nhﬂt 17 cdc dao 1uat duge ban

,hanh trong thdi Dé Fhat Cong Hos (thao Hlen Fhap 26/10/1956

cac san luab do Tong Thong ben hanh néu Quoc 431 khong phén
d3i deu trd nér cde dao luat.) ",

Cac vED kien vitas liet ke duqc coi nhu phu hgp voi
tlnh thin hiZn phap 1950 ban van nen tong cho sinh hoat
quoc £ia thoi bsy gld, Nhung vi Hi?n Phdp Dq Nhi ang Hoa
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re 491 ; tinh cdeh bAt hgp hién ci~ ching mdl duge néu 1én.
Nhu vay sé df céc dz=o luqt ban hﬁnh trﬁnp thdl ky tien
nch mong b ¢oi 15 bﬂt hgp hién 1ﬁ vl nén tang phﬁp 1y
cua chung duge thay thé bing mit nén tang phap ly mdi.

- Thoi kvzehuvén tiép (fﬁ ngay 1/11/1903 dén khi
ngc Hoi Lép Hign ngey 11/5/1966 dam nhlqm quyan
Lﬁp Phﬁp) Cdec vin kién co t{nh cdch Lap Phap ben_ hanh trong
thot ky nﬁy khonﬂ dya tran mut c&n ban thp ly nAa ca. Tsc
ban vin nqy co h1eu lye nhu nhdng dac luat v dat dudi sy
kiém hién cds TAi Cso Phdp Vién (xem cdc phén qQUYet ngpy
31/5/1971 CBVNCH trang 2124/4)

- Thoi ky khai nguyen chg dD _De_Nhi Cdng Hoa den
ney ¢ Gom céac dgo luat do Quoc H3i biéu quyet
va Tong Thong ban henh trong hoai trddng hop dy lieu ndi
diou 46 va 64 hién phsp 1/4/1967, cac séc luat cua Hanh
Phap ban hanh can cd tren mot dao luat uy quyen cua Quic -
Hoi l). Ngoa1 ra theo giao su Nguyen Queng Quynh noi quy
cua hai vién trong guoc H01 ed gis tri phap 1y tudng dudng
voi cac dao luﬂt cung duge T41 Cao Phan Vien kiam hlen tinh
(xem thﬂm quyén cla T3i Cro Phﬂp Vien- Nehién Cuu Hanh -
Ghanh s5 &/68 trang 32} .Tuy nhien, quen_ diém nay thiét nghi
can nan xét 181 vi noi quy m01 Vlen Quﬁc Hnl chi do mqt
Vlen bleu quyet tral lai mQt dao luat phal do hai Vign
bidu quyet voi quyun y@u Al phuc nfh; cus Tang Thong. Mit
khac, trong mot phan quyPt T51 Cﬂo Phap Vlen cho rang theo
edng phap Quac Hﬁl hi gp dlnh quoc te bat ky thoi ky nho md
Vigt Nem da kg k&t nhung eon higu 1ye thl ¢? giﬁ tri nhut
mot dao luat . Vlec kiém hian cAc vin klen Lﬁp Pheap trong
thai, ky khai nguyén ch@ 43 de Nhi Cong Hom duge coi nhut cd
tinh cach duwng nhien vl 181 Ceo PhAp Vidn gid nhlem vy
bdc hisn béng cach ché t3i ede van kien duge ban henh tréi

(1) Thi du dao ludt 005/72 ngay 28/6/1372 uy quyén cho Tong

Thang cai tri ‘bang s&& luat trong vchg € thang trong
cdc lanh vic an ninh, quoc phong, kinh t& vd tdi chahh.

(2) Phan quyét ngay 31/10/19u9 v Nguyen ran Thuyén - Xem
Phdp Iy Ta8p San 88 1/70 trang 11 va tiep theo.
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v3i tinh than Hidn Phsp. Thé nhihg e¢dn 451 vdi ede van kldﬂ
Lap Phap trong thoi ky cdch nang va thoi ky chuyen tiep mnt
khi bi tuyen b5 bAt th hiZn thoi ligou ¢d pham &én quyp
thq d4c cls cong dan cang nhu goy mat sy xao trom phap 1y
nao khong Tc cd thé qua quyat rarg kh:ng bl 1u cac phﬁh-'
quyét cua T31 Cao Fhap Vlen khanE ¢ higu lye hdi to, do do
sy tuyen phan bﬂt hdp hisn myt vin kign Lap Phep, Lap Quy
hanh dudi chd do Lrude khong 1am phat 51nh mot hau que phqp
1y nno khﬂc blet vai hau qun phﬂp 1¥ cis Sy tuyen phan bnt
hdp hién mot vin klen lap phﬂp lﬂp quy ben hanh duﬁl ché da
hlan huu. Thue vay de bao VL npuyen tac trong phap v nguyan
tac hé cap phap ly Toi Cao Phﬁb Van ed quyer kidm sort hdp
hién tfnh cua bat o mot van kien Lap Phap hsy Lap Qu} n&o.
(ket 1uAn nay cung ¢ thé ap dung cho thim quysn kim phdp
cdc van kisn 18p quy trude TEL Ceo Fhap Vidn)

Cung nen ndi thém ln tal qup cﬂc dao 1uat dudc co1
nhu 18 bieu hieu cho uy quysn quic gis v& ¥ ch{ md1 nhat
cus quoc dan, do dd mot khi da duUc ban heph du ed vi  hisn
dl nua cong dén cung k¥hong ¢d quy@n chi trich, ngudl den Phﬂp chi
cd thé kign mdt quyat dinh hanh chdnh khl quyet dinh nﬁy
trai vdi Wién Fhep hay ludt le nhung, néu qayet d;nh nny 1ai
dya trén mot dgo luat vi hien th1 khong ¢dn ¢d the bi chi
trich nio bdi 15 c#n bdn cds nd 13 mit dgo luat bit khd chi
trich,

b)- Cfc van kidn 16p quy :

Bay 1a cac van kien duge dat dudi sy kiém soft cule
T&1 CAo Fhap Vlen. Dizu 81 dogn 1 Hien Fhép auy dinh v T34
Cao Phap Vien co thnr quyan phﬂn quyet vé tinh c*ch hdp -
hlen Ve hgp phap cUa cac s3a lanh nghi dinh v quyet dinh
hanh chénh”,

ok]— Xac dinh luat negd : chi quyat dinh hanh chanh”
trong . HiZn Phap duge hidu nhuw thé nfo ? Te ¢d hei cdeh
gifi thich
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Theo sat nghio to ¢ thé cho ring : T51 Cro Phep =
co thpm quyPn phan quyet vé tlnh cach hdp hién va hgp phép
ctie Cﬂc sdc lénh cus TQH; Thine, Thi TUdnE, nghi dinh  cun
Tong 5§ Trudng vA quydt dinh hanh chdnh elds Tinh, Thy -
Trudng.

Thao giJm su Nguy?n Khie Nhgn di'su 81 doan 1 o8 th:
hi%u nhu ssu : TH1 Cso P%ap Vlen co thﬂm qufpn phén quyat
Vo tlnh Cﬂch haoy hién vn hdp phﬂp cuﬁ cde sic lénh, nghi -
dinh va ndi chung 15 tit ca cgc quy &t dlnh hanh chanh.(Luat
Honh Chanh trang 92). Nhu vay, then giso su 1 chit "quylt -
dinh hank chanh" g day dUGc hidu thes nghla rOng cia  luat
hanh chanh 15 gom tat o3 cnc hanh vi phdp 1y cua co qu?n
cong quyen dan Dhudng tao néan mot tinh trang phap ly mdi
cho rleng mot ngﬁdi hay c¢ho nhigu nguoi cung mot hodn ¢énh
phap 1y.

781 Ceo Phap Vlen ds cth nhan 154 glﬂl thich cus
G.s, Nhén. Trong mot th:ng ¢do phd blen ngoy 12/5/1971 T51 1
Cao Phﬂp Vlgn qQquan nl@n :"theo nguyén tic tong quat cus
luat hanh chénh thi moi hanh vi cus cac cd quan cing  quyen
due tél nhﬁng hau qus phﬁp 1y ed tlnh cach réng buac aci
véi cdc thé nhan hoac phﬂp nhan deu 1a nhung quyet dinh hanh
chanh(ij hidu lyc chép hanh"{bdo CAp tidn s re ngey 19/5/
1971)

Sau khi d= thanh quyet vin 8 gisi thich luft ngU,
ta thu tim hicu xem khi nao mot vdn tho duge xem 1a mgt
quyct dinh henh chanh.

EE)— Nhung Ygu £5 hdi du 48 cAu thénh mét unét dinh
hanh chdnh :

CAn nén nhan manh day 1a mot van de cd tom mic rit
quan trong. Th@t VAV, mot van tho nau khong duge hoi an
nhung yeu to dc cau thenh mot quy et dinh hanh chanh thoi
khong thé nao dat ducoi quyen kigm hlen, kiém phap cua TH4

Gan Phdp Vign. Noi khsc, T41 Goo Phap Vién s tu chdi thy -

s e ML U e Bl e M R e om s — e s

{1) Hi&n Phdp 26/10/1956 hanh vadn r& rang hén. Piéu 85
vién Bdo Hi8h phdn qugéf v& tinh cach hdp high cda cac
dao ludt, saé luat vd guy tXC hdnh chanh.
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ly, v1@c kigm hidn tinh v& kiém phnp tinh cdc hanh vi phAp
ly néu chung khong 1s rthing QUYnt dinh hénh chAnh.

hot van tho 1a mot quyet dinh hanh chanh néu hoi du
hai yeu t5 sau

- Vin tho phﬁl ¢ tinh edeh guzet dinh : Nghla 1o
van tho ph“l tac tao haf thay dbl duge mﬁt tinh -

trﬂnk phap 1¥. an thc, vén tha nay tao nén nhihe nghia -
v va nhung quyen 18 mdH pha1 dam ra chﬂp hanh, V1 bit
buoc phai tuan hanh ngay, quyet dlnh hanh chénh sé 1dm  cho
mot s§ ngudi nao dd bi bqt 1gi vo gﬂy 3 thUUn& cho  ho;
do ad trong trﬂdng hdp nry, Tham Chinh Vien Phép thuong £9i
15 quyét dinh ay ton thuong (Decision foisent grief) Cung
chinh v voy md disu 63 lust 7/68 vét budc cdec ths nhén hay
phap nhan tu phap ch1 duge khdi t3 khi bdn van lam thiat
hai tdi quy@ﬂ 1gi cus minh.

gon nhan manh rqng tinh edach quyPt dinh cuq v&n tho
phai JHQC hleu thev nghia n01 dung. Do dd dudi bat ky dﬂnh
higu nﬂo, néu mot vin thd co the tac tao  hay thny a1 tlnk
trang phap ly d8u dudc ol la cs tlnh cich quyét dinh, T34
Cao Phap Vlgn da tung cho ran? cde vin klgn sau dey ¢d tinh
cach quyet dinh : Gidy khlen tréch (wvy Dosn Khdi Minh ¢/ B
Y Te, Xa H01, phan quyst ngay 30/9/1971 CBVNCH treng 67?6/3)
lenh thau ngén (vu Tang thi thanh Trei ¢/ B G1ao Dyc phén
quyet ngﬁx 24/3/19?1 CBVWCH trang 212&/5) trug t5 lénh (Vy
Huynh 'I"m MAm ¢/ By Quic Phong, phAn quy‘—t ngay 29/4/1970 __
TPTS s8 2/?0 trang 32) quyet nghl eua cde DAn Bidu chip thuan
cho truy t8 mat ddng vién (vu Tran N&Qc Chau c/ Ha Nghi
Vian ngay 5/5/19?0 TFTS so 2/70 trang 134) quyet nghi  cua
cdc hq1 d5ng hdnh chénh dfn cu (phﬂn quyut ngry 27/1/1970
TPTS s5 1/70 treng 199) D3¢ biet hon nua, sy mjc nhién tu
chdi khong tra luorg bing su im 13gng cung 18 mot van thd ad
tinh céch quyéet’ d;nh (vy Tran Hiu Phuong, phrn quyet ngay
17/2/1970 TPTS s8 1/70 _trang 224). Ngam ra, then dn 18
than Chlnh Viet Nﬂm, mot cong van lem thlet hai cho duong
sy cung ¢ tinh cdch quynt dinh, { vy TrAn Vin Thusn ¢/ B
B3 Tai Chénh. PLTS 88 3 treng 86 ndm 1960)}. M3t edng lQPh
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truypn d& nha cing ¢d tinh cédeh quy st d:nh (uu Neuyen  Van
Hidu x('w ké khec X/ DS Thanh S0i Gon. PLTS &5 1 treng 96 n’m

1958)

Mat khic, theo 4n 1z cla Tham Chénh Vién Phap,
nhing vian tho san dﬁy khong ¢ tinh cdeh qgv=t dinh Van

the ¢ tlnh cach thon" tin, thing dat nhic nhd hﬂy nhuhg

chuyan phlau, giﬂy cnung thuc. Van the biéu 12 ¥ chi ctn co
quan nhing no khong higu bye vé mat phép 1 vz nd chua  cf
tinh cdch chép hanh (nhv ban kién np ghi) - Cac van tho noi -
b§ nhu VQH tho ¢4 tinh Cﬂch dy b1 trong nﬁng viege hanh chanh
van tho t5 chde co quen phnn phii cong vige gldﬁ cac b3
phan cus co quan; nn&h thong tu do thugng cap gt cho nhan
vién thude quf n hay ap dung mat lust 1¢; caﬁ van tho bd -
nhlem thuy €% chuy9i cong chdc vi lv do nhu chu - cong vu; ngi
quy eUa cdc trudng hae ve cho cac hai dong hanh chanh  dan
o,
~ Vin tho phai ed ulnh er "‘ch hanh cnnnb : ¢hi ¢ ede
quypf dﬁnh nao thuo ols ve losi thi hanh lust phq"
thoa man nhu chu g aong cong thdl mdi dat dudi sy kifm hién s

. 2 ~A
kiem phap cus T3i Cno Phap Vion.

Tinh cach Hrnh ch nb cin van tho cune phai duge hleu
thec nghis thuc Chﬁu, Disu ndy od ngh:ﬁ 1o kndng phai chl co
nhung vin tkd do Hanh Phap bﬂn hanh mdi ¢ t{nh cach han
chinh. TAt ¢7 nhing van tho nao do co quern cong quysn V?n -
hanh nam trong hal lanh vigc thi hﬂnh luat phap va this man
nhu cau cong C?ﬁf deu c? tinh cdeh ny Dn &3 nhu tren ta
dh thay quyet nghi an cac Dnn Blau, QUYuﬁ nghi cur cée hnl
dong hanh chanh dan ¢ dsu cd tlnh cach hrnh chanh.Mgoai re
T3i Cro Phdp Vién cung quan ni Len rang auyet dlnh khﬁng chap
nhnn ghi tén danb ssch Uhg e vién cle mo St cude bAu @ chlnh
tri (Dan Bidu) 15 mét quypb dinh hanh chanh (phan quyet neay
20/4 /1971, vu Truong Gis Xy Senh ¢/ HOi don& Tuyén Cw Trung

PR T e e e L e e i oy e ——— o o

(1) Giam Sat bPham difk Hing déng hoa quyét dinh che tai cua
HE3 PShg Giam Sat Llen v61 guyet &znh hanh ehanh(xem bai
tdong gquan giud cac coro gu;en trong chkd ds d§ 1r C8ng
Haa bN Nau;et san C8p Tidn so 37 ’ tr 85) " szet ngb1
theo <ign 89 Hi3nh Phap 1/&{6? ciam 5S4t vidn chi co quyea
48" nghi cac bzéh phap ch€&' tai ma théi nén ' rquyét dinh"chd
tai cuwd Giam §dt Yign khdng cé hidu ldc cubng hanh do do
thi&u tinh cabh guyé% dznh,vay khéng thé& nac 14 quySE
dink hamh chanh dﬁbc.
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Uong). Vdm ph&an quyet _ngay 20/%/1971 T01 Cao Phap Vien xdc
nhan quyet dlnh cus Hoi Bong To Chdc Bau Cd BG Tuc ung

tuyen vién Tham Phan T3i Cao Phap Vl@n) 1a mqt quyét dinh
¢d tinh céch hénh chénh (vu Truong Gia Ky Samh ¢/ H3i Dong
td chdc bAu cd bo tice ﬁng tuyen vién Tham Pfﬁn Toi Cao Phép
Vien). Vai chieu hudng ney chung ta co tha phong dodn 1a trong
nhigm vu quan tri nhan vien thuqc quvpn, quyen lap quy ena
Thucng Nghl Vien, Ha Nghi Vien, 81 Cao Phap Vlen Cism -
sat Vlgn cung duge TS1 Cao Phap Vien kiem hlen klem nhap(l)
Nhuﬂg vén da khd khan g day la cac van klen n?y dung VA0 vi
tri nao trong he cap phép ly qyoc gia? Hign nsy ts chua ¢d an
lg ve lust aiem n?y nhung thigt nghi n61 quy phgi la vian-
klen ceao cap nhidt cla ban van lap quy vi do sb daong bieu -
quyat.

pi xa hon mdt bude nita, nhing van thu ndm trong hai
1anh vyc thi hanh ludt phép vA thoa man nhu chu cong clng
nhung lai khong do cd gquan cong quyén ban hanh cung co tinh
céch hanh chénh (thi dy nhu quyst dinh vé ky kudt cue céc
doan thé t¢ do nhy ¥ SI doan, Duce Si bosn 1a mdt quydt -
dinh hank chénh). Tréi 1lsi, néu nhing van kign dd do cd quan
cong quyen bsn hanh lai khdong ndm trong hai lanh vie  trén
thdi khdng cd tinh céch hanh chanh, nhung day chi 13 nhing
tridng hgp bidn té.

Tuy nhidn, vigc tham dinh tinh cdch hanh chénh cua
mdt van thu nh vis trinh bsy ¢d mdt neosl lg quan trong.That
vay, theo an 1é Phép, nhing cong s0 hoat ddng "nhu host ddng
cua tw nhan" thoi khong thuge lanh viyc henh chanh, Thi dy
nh trong v1ec su dyng cong sAn tu dung va hoat dong cua
nhung cong sd co t{nh cdch thudneg mai va ky nghe. Mdc dzu
cac hoat dong nay nam trong lanh viule chi ph01. Tuy nhlén
cung can nhan dinh ring an 1e cang ngay csng ¢d khuynh hudng
thau hep lai pham vi chi ph01 cua luat Tu Prap (nhu tioh -
trang cdc nhan vién ¢hi huy trong cong s thuong mai, ky
nghe do luat hanh chanh chi phdi).

(1) Theo -Gs. Nguyén 83 eni oo nhdng diéu khaan ndo cua néi gquy
d4si khang voi da tam nhén md1i .Ia quyd't dinh hanh chénh.
Xom gzang vdn Cao hoc cfe nhit cap da'! hac luat khoa Saigon.
Trén phddng Jién phap 1% thdc hanh, sﬁ phén b;ﬁt nhung di éu

kxhodn cua ndi gquy d8i khdng hay kh&ng dé1 khang vé1 d2 tam
nhén that ra khong iéh 14 ve TCPY chi thu 1y poi mgt vu klen

khi nguydn d4én oé 161 ibh khoi té
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Tdm lai v1§c nhén dign mSt quy?t dinh hénh chinh qu’
18 phdc tﬁp vi te nhi boi le nd muén hinh van trqng . Hon
nia tinh cach henh chénh cta van tho 1lai chng ming lung va
chi quan. Tuy nhlen, sy mo h3 nay chlnh lai 12 vu diém cus
luat Henh Chﬂnh bdi 1lg cang nhlPu cac quyet dinb hanh chAnh
dUGc dgt dudi nguyen tac trong phap thoi quyen lQl c?ng dnn
camr duage dAm bde. Thé nhdng, cAn noi thém 18 tdr dn sé  tu
chdi thu ly nhung honh vi thong g [nctes de gnuvernement)
mac dn nd dude xa¢ nhan 1a quyet dinh hanh chanh.

¥}~ TSi Cac Phédp Vién cd kidm hidn, kidm phap  edc
quvgt dinh hinh chanh bAt thénh van khong ?

QuyPt dinh hanh chsnh bnt thanh van tie 13 51 im
lang cus ¢d quen cong quyen khién cho ngudi din bi thlet -
hai,

pidu 63 ludt 7/68 cvng nhén cho moi thé nhﬁn, phsp -
nhan Tu Phap hay Cong Phqp banE phudng edch Chlnh t xin
T31 Cao Phap Vign klem hlen va kiém phnp tinh cac van kian
Lap Pth, Laﬁ Quy neu su ap dung ca {c"ban van" nay lom thigt

N

hai dén quyen 1¢i. cus minh, Nhu Vﬂy, ngu giai thich chgc -
ché thao lu?t ngu van kien thoi THi CﬂO Phap Vien chi thy -
1y mat vy kidm hifn kidm phﬂp khi nguyen don neu re dudgc
mot quyet d;nh hanh chanh thenh van gay tan hai cho minh
Tuy nhian, mot su 91ﬂ1 thich nhu vay se bAt 101 chn cong dﬂn
neu co quan cong quyen 1d1 dung su im lang cGe minh dé gay
ton hai. Do dw 45 dan chu hds 3 tyng hanh chénh, thidt -
nghl t ngu“ban van" nen duge hisu theo nghI'1 tlch cyc 1an
tisu cye. Nhu vay, néu co quan ban hnnh myt quyet dlnh bat
hap phap hay khong ban hanh mat 0ﬂch bt hdp phnp mot quyet
dinh thdi dsu 17 nhing quyet d1nh hanh hﬂnh bAt hdp phap
nen duge dat dudi sy kiém soat phap 1y cue T31i Gao  Phap -
Vién.

£n 1g 761 Cao Phﬂp Vien da tung chﬂp nhqr sd gl?l
thich theo khuynh hudng cap t1n do. Tronf pharn quyet nppy
17/2/1970 T81i Cao Phap Vidn dA tuyeén bA bAt hgp phep "guyet-
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dinh hénh chdnh" cie NgAn Héng Quic Gim 43 mye nhié t chdi

khing tra luong cho nguyén don bing sy im 1inc khdng tra
194 don cuo dudng sy xin duge tisp tyc trd ludng.‘l)

Nhu vay, T31 Cﬁn Phnp Vlen sa thu ly che quyet dinh
hatth chanh thanh vEn v& bAt thanh vin. Dfy cung 15 giai phap
45 duge fp dyng trude Them Chinh Vidn. Thes disu 21 du 38
38/5a sy lang thinh sau thoi han hai théng dugc dong hda
vt mot quyet dinh m¥c thj béc khude.

Tam lﬂl, theo disu &1 doan 1 Hién Phap, TAi Cao

Phep VlQn kidm sodt hgp hién t{nh cdc bin van lap phép, 19p
quy vA kigm soat hdp phaﬁ tlnh cédc van kign lap quy . Thé n
nhung trong trudng hdp mo t sée luat di nguqc lai v&i dao luat
uy quyen thl T81 cao Phap Vlen el kidm sosat th phap t{nh
sic luat d* xhong ? Thi dy H“nh Phap can ¢ trén luat sb
005/?2 ngqy 28/6/1972 (Luat uy quyén cho Tong Théng cai tri
bang sdc luat trong vong é thang trong cac lanh vyge #n ninh
quoc phong, kinh te, tai chanh) bqn honh cac sdc luat khong,
nim trong bin lanh vige duge uy quyen (thi dy szc ludt nay
khong vi phﬂm vao disu ndo cua Hien Phap) hay qus han 6
thang lai tleD tyc cai tri banfr cac sdc luAt trnng cae lon
vdc ké tran thdi th? hdi TJl Cao Phap Vién cd quyen k1em
Oﬂt t{nh ¢dch haop phap clis cae sde ludt &f kbong? Theo
dieu 81 doan 1, Hién Phap, T81 Cao Phep Vien khanp C“ quwen
xi8m sodt cﬂc sdc 1uﬂt, do a3 trnng trﬂdng hgp nny T51 Ceo
Fhap Viqn va them quyen. Doy 1e mot ké hd quen trong eun
hﬂp chd hien hanh ma Henh Phcr ¢ thé 1gi dyng dg b@nh—
trudnL thpﬂ qufen cu? minh mot cfch hgp ph?p (tuy ranc Qudec
HQi sau naf ¢ the 18m luﬁt de bsc bo sic lupt). Ngoﬂi re
theo glno su Nguyen Bo, &4 eqo Phav Vién nén k18m soft hién
t}nh c%a ?33 AN VAN TU PhAp va Hanh Chank trong mqi_cap bac
tai phan.

(1) Xem Td Phap t3p san s® 1/70 trang 224 va k& tidp.

{2) Xem Ludt hanh chanh. Quyéﬁ I. Saigén 1968 - trang 66.
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11T.- Tham quyCh vE thdnh 2ap vd gidi zdn chdnh dang.-

1)~ L7 do c2 thAn quyen :

Cho d8n ney, khdng =1 c¢dn of thé phd nhén duge tom
quan trong cﬁﬂ chinh dgnp trong sinh hogt ch{nh tri. That
vay, trong chd a3 dfn chu ch1nh dAns dude v1 nh trai tim
cua co tha chinh trl, ngﬁy nﬂo chdnh dang con hogt dgng dsu
hdo thoi co ché dn chd edn ton tai, ngay neo sinh hoat
chinh dAng bi bop chét co thé chinh tri At phdi nga sy
theo. ¥ thic duge tdm qusn trgne ndy, nha Lép Hién nam 1967
43 cung cAp nhiing didu kién phAp 1¥ thuin 1gi cho sy hoat
d3ng cle dfng phai.

Trude dAy toi Viét Nem, phip ch& chi phfi sinh host
chs;nh ddng 1% dy s 10 npry 6/8/1950, du ndy duge xem 1A
swn Dhﬂm cua thUC dan Phap dgt ro nham han cbg sy host donm
soi ndi cuﬂ eae &anr phsi thdi dd. Dicu 7 cun dy d“n—
thUUng An dinh mot cdch chuyén doan tham unPn cun cac nha
chife trdch henh chénh trong vige thanh 14p vo gifi tAn chinh
dfng. That vAy, Thu Hi&» hay Thng Trudng N3t Vy co toéwdquyén
don phuUng bee ba don thanh lﬁp danr ho&e rut ggp giay
phép lai curn nh&hp dﬁnF dr dquge cgp ma khant con vién den
1y do. Vi nh? Cﬁw quye“ HAnh Phap thoi dd tjﬂn quyen khai

sanh hq} khai tQ hoat d@ng cus chanh dﬁnf nén tinh trang
doc dqng dn hlnh thanh tr“ng ché dw dz tht CmE Hda. E sq
tlnh trang nAv sé tai dlan, nhd Lip Hién nam 1967 &8 trao
quyen giai tan chan% ddng cho cd quen Tu Phap de l“p voi
Lap Phap ve nhdt 1 vdi Hanh Phnp. Thco nhﬁ Lap Hién thoi
“Neu Ch?p nhﬂn cho Hanh Phap duge quyen glﬁl ta#n chéanh dﬂng
tide 1 d3n duong chn mit ché doc tal, véi disu klen nay
chéanh quyen trong tuong lei ¢ thé | 1¢i dung @8 tru  ligu
nhing bign phép thich nghi don Ap d5i 1ap"(bidn ben (uée -
HO1 Lap Hidn sS 92 ngay 17/3/67 CBVNCH treng 568/39).

vi unn nleﬂ nhu vny nen mac du ﬁy Ban Lanh Dao
Quic Gis y&u cAu phmic nghi (vién 1& chi ¢f Henh Phip mdi ad
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phuong tign vd dﬁ kigr theo ddi hoat dang cun chpnh dnng)
nhung ngc H§1 van blﬂ vung lﬂp trudn& v glan quyen gia1
tdn chénh dan;s cho 751 Crn Phap Vién.

Thi nhung néu co quan Tw Phap chi ed thén quy%m
gi%j tdn chanh dgn{ ma thdi, tronh khi o3 quyﬁn thanh lap
chénh dﬁn& lei & trong tay cun Hanh Phﬂp thoi Hﬂn Phap van
dae quy@n thao tung chinh trddng, do as auy ché chwnh dang
dn danh cho T8 Cao Phﬂp Vlen quyen quyet dinh tA1 hnu
trong vige thanh 1ap déne phéi.

2)- Quyen cus T8i Cao Phép Vién trong vide thonh  1ap
chanh dang :

Quy che chanh dgng (luat s3 9/69 ng5 19/6/1969) tai
chgdhg IT 47 fn d;nh t1 mi tha tuc thanh lﬂp chﬂnh dfng. Theo
disu 5 cde lugt n y thdi chank dan 7 hoat ﬁong cnng ¥hai,sau
khi da khai bdo toi B NA1 Yy, Sﬁu kh1 nhin duge ho so khei
ban h¢p la, bo N01 Vu buﬂc phai ¢ p ph“l 1ni Chu ngUdl khai
bdo trong thoi hen.'hal thang. Qud thoi hﬂn nﬂy, néu B3 No1
vy khong vien den 1y do d&# khude tu visc c*p phﬂl 1ai chn
ngddl dung ten khai bsao th! ehdnh dqnp nan du hd sd dugc
coi nhv df thinr ldp hagp ph?n.

Tu] nhlen, BO Noi Yy ed quygn t chdi khdng cgp
phei 1si ndu vign dan duge mdt trong cde 1 do cy th@ s=u

- Chi trudng ve myc df{ch nhim chinp 1loi chinh thé .
Cong Haa Vigt Nam.

- Trong th*nﬂ ph?w séng lan hedc bnn ché ’p hanh trung
udng co phﬁ“ t Cong San hnie ¢d henh vi thon Cong
Tronr trudnp hgp nqy, nrﬁdi ddng khei Cﬁ qujen khoi
to trude T81 Coo Phén Vlun d§ xin t1eu huy quyot dinh tren
cua Bo H01 Vu trong thoi ha m 15 ngay ka tu n&ay nhqn‘glﬁy
tong dat.
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T34 Cao Phap Vlen phai ra phﬂn quy@t tronp thoi han
2 thang ké t ngdy nhﬂn don khoi to. Phan quydt tisu huy
quyet dinh bdc khdde cus B NGi Vy ¢¢ gia tri nhu mit phAi -
lai.

§ Ay te c¢d 3 nhén xét :

a)- Frun& trd&ng hdp n?], nguygn ddn khdi t5 phdi

dung 35 tyng tiéu huy thay vl t8 tung k1§m

phap 13 8 tung thﬁng thuong trude T5i Cao Phcp Vwen. 56 -

dl 3 dny nhs Lﬁp Phnp dung et tung tlau huy ed le vi trong

t4 tung ny bdn én c3 hien luc hoi to, do do nhing  hanh-

duge thuc hién trude kh1 e3 on van dzu duge xem nhu hdp

phqp. Hon nuw tronr trudng hgp nny, ThA=n Phén phAi di sau
vao thyc chft cta vgn de.

b)- ¢d ngdél chi trlch cho réng voi quy ché chinh-

dAng nay thoi quyen quyet dlnh 51 hau cho phep
thanh lQp efe chanh dﬁnp nim trong tay Hﬂnh Phap chu khong
phai & T84 Cao Phﬂp Vign. That vay theo dieu 10 va ll luat
9/69 thdl trong thdi han 12 thdng k& tu ngay duge cnp phwl
1ai cdc chenh dang phal GQQC hap thi¥c hda néu h01 dn mot so

disu kién luft dinh. BS N3i Vy % hgp thic hda bing 3t
nghi dinh vn chanh-déng chi ¢f tu cech pha nhan seau khi
nghi dinh thanh 13n du&b dang var ¢ong bro. Nhy vay ix: Ve

truong hgp Bg Ngi Vy vi mot 1§ do neo 49 khdng chiu hep -
thUC hos mot c¢hénh dﬁng &8 ed ph"'I lai r3i thoi phni ching
quyen quydt dinh t31 hau trong vige thanh lap chdnh dfng
n3m trong tay Hanh Phap?

3 gay mgo au ludt 9/69 khong minh thi quy dinh ;
nhung thigt nghi trnng trudnﬂ hap nay, chfnh donz ca phf
131, ed quyén khdl td trude T8i Cro Phép ¥ign xin tuyen b
bAt hop phap quyet dinh hqnh cbanh"khong th thic hoa™ cus
BS NO1 Vy V8 sou kh1 a5 cd phan quyet cdn T8i Cao Phép Vién
BG NOi Vy khODF can lj do gl 48 ti chii v1ac hgp thic hon
n%y ca. Do do cudi cdmg Toi Ceo Phép Vién chng 15 co qusr

51 hau quyet dinh vige thonh 16p cheénh dang.
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¢}- Clng cAn nii thém 1' néu cf sy they d“l vé 88

dan V1en, th\nh phan Bon chﬂp hinh v try 50
trung udng, cung nhu disu le dan quy cus cbanh deng tLdl
phql thong bas dz Bﬁ N01 vy duyPt phe. Theo dieu 19 lu
9/69 néu B3 N31 it bic Khude thdl phﬁm ra mot quyet d;nh co
vien dar 1y dl, va chanh dfns ¢d quyen xin tigu hiy quyet
dinh nay trude T4i Coo Phip Vién.

3)- Quyen gidi tén chénh ding :

Theo disu 81 doan 2 Hién Phap, T3i CGno Phnp Vién co
tham quyen phan quyst ve vlgc gigi tén mot chﬂnh dan@ co
chu truong va hAnh dong, chong lai chinh thé cQng hoa.

a)- Whi vay m5t chdnh dang chi ndi od chd truong
L hozc hanh dong chon; 1ai chinh thé Cong Hoa
thl T3i Cao Phip Vién khdng di 1 do dé gidi tén.

Chu truong 18 myc dich ma dnn; se thyc hién duge ghi
r> trong dang quy, ve nhu da trlnh bay B3 WQl Vu 48 phai
kiém xét chu trUdhr va myc dlch cua chanh dﬂnF trude khi 3
dang n:y duge qu phéi 1lai, va nu b1 tu chdi dang cd quyen
xin tieu huy quyet d;nh bac khUGc cuo B N01 Vu trude  TAi
Cao Phsp Vien. Do 43 ¢ hai truong hgp se xay ra

- BG WGi Vu s0 suft cfp phei lai c-o m@t chanh dzng
¢ chi trugng ve myc dlch ghi trong danr quy cbong
lai chinh thé cgng hoa. Trﬁng trudng hgp nﬂy, TAi Ceo Phep
Vien se can c® van ehn trugng ghi trcnp d?np quy ve hanh -
dbng chonp lai chinh thé cong hoa 48 £131 tdn chénh deng.

- 1PUﬁhg hgp dang quy khong ¢d disu khodn nda bi xem
18 chonr 191 chinh th& Cong HOs [trddng hdp B3
N01 Vu da kieém xét céan than hay da ¢ ph“n quyet tisu huy
quyet dinh bac khude cila BG NGi Vu).

Nhu vay khi mudn vidn dﬂn chu truong cus  chanh -
ding chdng lai chinh th? C3ng Hdm, T81 Ceo Phep Vian phdi can
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c? vao dfu? Theo gids su N"uy n Quﬂn Quynh, de dan 1y do
phﬂn quyet T3 0no Phap Vlun s~ ph“l cmn cu v“a chu tTUGnL
tqu x{n v thue sy ciie chanh QWnQ, ehu trudﬂ& n“v ¢ tha
dudc blau lﬂ qua hanh ajnt cun cac dCPT vién {xem bri "Tham
quyen etn TAL Gno Fhap Visn" NCHC a% 4/69 trang 42).

Nhu vay, du trong truonz hgp noo mudn giai tén mt
I i A - - = ~ = ~ ~
chanh dong, Toi Con Fhap Vien phai vien dan nhung bang
A s
ching cy the vs

. Chu truong
b by L~ LY
« V2 hanh dong cua chénh dong nay chgng e
Eal el L
chinh thé Ging Hos.

b)~ Nhunz thé aco 1a ching 1ai chinh thé 6dng Wom 2
pAY 1o mdt dinh thic 47 bi chi trich 1a khd mo

hd. Bifn bAn Qudc H3L LAp Fidn khinr #ifi thich duge ludt
digm n;y. Thes Giso su Nguygn Quang Quynh, disu 1 Hién Phap
dA minh dinh Vit Nom 15 m0t nude cinp hde, die 1Ap, théng
nhgt 1Anh thd bAt khA phan. Nhu voy, chlns chinh thé ang
Hoa trude h3t 1s xAm phﬁm hﬂy 15m nﬂuy hai sy hlen 51nh clr
nancon{ Hom. The du mqt chanh dang chuﬁtrddn& tei lap nen
quAn chu. hay thidt 13p mit chinh th? dye tei phat xit s8& cd
tinh cfch bAt hgp hien.

chong 121 chinh thd Gﬁng Hon con  ¢d ngh{a 1A xém
phﬁm sy tOQn ven lanh thd hey nén dac lap cuA qunc zia. Thi
du mit dAng chi trudng chie cht dﬁt nude . hay
lam tay soi chy ngooi bang d€ mm a> bin nude.

Mye du df duge cu thé hﬁa triét 43, thé nhung n;ual
t? van thﬁy rang dinh thuie "ch)ng “chlnh thé Con& Hnﬂ" que
mong lung. Thim Fhan trvng tuan lql s¢é tofn quyen An dinh
am nhing hanh vi, chi truong neo XA pham sy toan ven 15nh
thS hay nén die 1lAp oin qugc gin. £n 15 cGr T31i Cao Phép
Vlen tronp tudnp 1ai sé xAc dinh lanh vue va pham vi cus
nhung ¥ nleﬂ ney.
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1V - Thdm quydn vé Bdu od.-

1)- Bfu o¥ TSny Thing, Fhd TSne Thing

Theo disu 54 dovn 1 Hién Phep, T81 Cso Phép Vidn
1ap danh sach Ung cd v1en, kﬂum snﬂu tanh C”Ch hop thic cus
cuoc bau el va muyen bd ket quﬁ CAn nén nhén menh tham-
quyen naJ trude day 1a cus Quic H3i nay da duge chuyén seng
cd guan Tu Phap.

a)=- Vlec thlet 1cL_dﬂnh sach 1Ung cu Van :Than ﬁigu
14 ludt 09/71 ngay 23/6/1571 thdi T8i Gea  Phep
Vlen co nhlpm vy :

- NhAn don ve hh 80 Uns et.

- ¥t tinh cﬁch_h@p 1e cur hA s0 e cd.

Van ph5ﬂr T51 Co~ Phép Vién s& niém y8t 1n thi
nhAt danh soch cde lian danh Ung o vien d= nﬂp du cfec  vin

hklen luat dlnh tﬂl try sd T5i Can Phop Vign, Quie ”ni Toa

318} Chanh, cac tos Thi Chﬁnh hﬂnh chﬂnh Tinh, RAuAn ve ere
trq Sd hGi ddn: Xm 9ai HYi Dﬁnf 781, Cao Ph@p Vien sé cuiu
xet va chunr quyat chc don khiéu nai v tu edch Ung c® cus
cdc ¥ng ¢} vien, seu khi cfc lién danh bi khi 3u noi duge
myi tdi TSi Cmo Phap Vidn d8 bidn minh.

sau 43, T34 Gao PhAp Viér s& thiét 1£p denh sfch tng
cd vian va cho nism yst danh sach as mat 1n thf nhi theo
ths thic luat dinh.

b)- Kieém soat tlnh csch hdp thie vo tuyen bo kgt-
qui cudc bAu o¥ :

- TAi Cao Phan Vlen nhan @on khiéu nai ve cuoc dsu
phieu trong vnng 3 ngay k& tu n *y me T han khifu n”l, T01—
Coo Phap Vizn s hop chung quyet vé tinh céch hgr thile v
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vh két qua chanh thuC cu? cude bau ol (dieu 41, 42 iuft
09/71 ngay 23/0/1971 An dinh thé thdc bAu ¢l T8ng Thing v
Phd Thng Thdéng VNCH)

N&éu nhﬁn thgy ed s sy bgt hdp 1z quan trong c? tha lam
sai lac tanh cﬁcb thﬁnh that cun cunc dvu phidn tei mit hoy
nhleu phdnp phifu vs thay dol K&t qu¢ toan dién cla cude
bﬂu cu, T84 Coo Phep Vien se tuyen bs hﬁy b3 cule bHu cu tai
cdc phong phleu dd. Trong trudng harn ney, Bo N3i Vy phai to
chic 1si cudc bPu ¢l tai nhing ndi cd sy bAt hon 1§  (didu

43) .

Ngo%i ra, T&i Cao Phap Vien tuyen bd hiy bg toen
the cugc bru ¢u trong trudng haop thim dinh rang cac v1 pham
dudc 1qc nhan 1am sai lﬂc tinh Cﬁck thﬂnh thﬁt cun cuoc dru
phifu v& thay &51 kat qud chung eflr cule bhu e (ditu 46)

- M3t vAn d¢ 47 duge bén oAl s3i nAi trong cuge dic
e ngay 3/10/1971 : Thé n2 1 hap yhuc ? G6 hei
quan digm dudc dua ra. Theo quan a191 thi nhﬁt khi kiém
seat tinh cach hgp thie cun cuqe bau cl; T61 Cao Fhap Vian
chi xem thi o ai khi&u nai veé nhing sy bit hgp 1 x3y ra
trong cuéc dhu phi%u khSng, néu khﬁng 05, T5i Cao Fhﬁp Vién
se hop thic hoa.

Quen daiem kh?c cho rané ngoal v1ec clu x4t nhu?n,t don
khleu nal cua cuoc b cu, T3i Gro Phdp Vian phai thém dinb
cuoc bau av nﬂy cd hay: han, hop phép khong.

Vi quygt dinh tuyan b3 hogp thdc hés ket qué cunc
ddc o n£5j 3/10/1971 o th#y msl Cao Phﬁl Vign @A theo
quan nlem thid hal. Thqt v“y, quyet dinh nay trnng ph“n dar
1y viét :"Cunc bru o1t vai llen danh duy nhit 12 1ién drnh
DAan Chu Npuyen Van Thieu- Trin Van Hudng ga bi chi tTlCh 1e
bAt hdp hlen, bAt hap nhap. Cic sy chi trlch tran day kKhing
X dﬂng, vi le su tu do dng cQ la myt quyen hleﬂ dwnh cAe
éng cu vién ¢d the tuy thl dn; e ha&e it ddn, sy efn dﬁﬁn
cuqc bau el vdi 1y de chi ¢d mqt 1ién denh Ung cu duy nhét
hoge vi“khdng cd 1i8n denh Ung ol ndo khde, hofe vi cde
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1iZn danh Ung cd khac df mit don vnr ¢k s8 ¢5 hju qud  1a
oA 2 #* ~ - .~ . A . ) ’
¥ mudn cioa ¢4 nhfn ¢3 thé ngan can vige thi henh Hign FhAT,

Nponi rn, sou neAy dhu phigu, khine mot =i khidu

nai ve nhing bAt hdp le quan trong cd thé 1dm sei lne  tinh

cach the nh that cun cudc dAu phl&u tai nit nhwng hay nhisu
phonz phifu® (CBVHCH trang 7152/3 nam 1971).

Nhu vqy, le quyet dinh trén, TAi Cro Fhap Vien da
ndi ronr than quyﬁn e Wlnh tronr viec hgp thiZe han ket
quﬁ bau cd Tong Thing Neo i v1ec huy bo torn the CU“C o“u
e’ v1 glnn 13n nghigm trOng, T01 Cao Phnp Vién con cd toan
quyen th _dinh hagp hlen tinh va hdp phﬂp t{nh cta cudec tFu
cu vi nguyen thu quoc gia, Xem thé 791 Gﬂo Phqp Vlen dh ding
mot ¥voi tra chinh tri trong YQU trong ch? dn hl?n hiu.

Ng0ﬁ1 vige “nh hudnf manh mu dén Henh Phé p, Tfi Cao
Pth Vien con chi ph“l ase od Chd hien ulnh khae cua quoc gia
bang cnc% kism soat tai phdn cac cuge bAu c¥ cus nhing cd =
che nﬂy

2)- CAc cufc bu ¢t Xhic :

Doi vdi cqc cune ban ¢l khrc nhu Ha h?hl Vign, Thugng
Nth Vlen, qu Dong DS, Twnh, Thi... TA1 Cao Fhap Vién
thudng ¢y nhing hinh thdc kism soft tai rhan seu :

~ T8i Goo Phap Vis. chi dinh Chu Tich H3d pong
Tuyen cl Bla Phudng : H01 dﬂng nay co nhleﬂ vy
nhsn don vr thﬂnh qufet chc khifu nai 1lién quen dén et tri
va Ung ci vien.

- V5 chc vy khidu tA lien quAn dén sy vi phnm tinh
c*ch thﬁnh thyc cu? cuoc bsu cit 88 do c“c tos °n
d;ﬂ phudng xet X nhUn* cudi cung cling thuic quye" klem sort
phﬂ ﬁn cha TEL Cao Pha“ qun. Tuy nhien, trong cae cuoc bau
el Quﬁc Hﬁl, phan quyet cua T3i Cao Phﬂp Vlgn khong bd buoc
Quoc Hq1 phei tufn theo khi hgp thite hds cdc dne ot vién
dag el
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- Trong coc cuﬁc bAu cit ngc Héi, T31 Cno Phgp Vi%n
s chi dinh mJt Tk?n Phan x &n thow sin vés HOL
Bong Tuyen g1 Trung chg N”“ﬁi rn chu tich 51 Coo Phep -
qun 14 Cha Tich ¢l Hgl ﬂnng n?y. HAi Donp tuyPn cu Trung
Uong chi ¢d nhiém vu cdu xét nhing don xin phic_thém ve tw
cfch Unr ¢Q cum che vnz o vidn do HAi DOng tuyén ol din
phuong 31 dén.

- bai H51 DSng T51 Cro Ph4p Vién eo quygn kiem S0E L
hdr hi én t;nh hagp nh?; twnh nhin g quyet dlnh cuﬁ
Bong Tuyén Cw Tr'unb Udng khanp chﬂp nhan ghi tén Ung
n trén danh sdch niam yet 18n thi hai,

Ssu khi tu}én bg vAt, hgp hlgn, bgt hd? thp quyet
dinh hanh chenh nﬂy, T31 Coo Phap Viegn cd quyen truyen ghi
ten nguyen don vao danh sdch Unr ¢ vidn niém y&t 1An  thd
hai (xem phsn quy@t ngay 16/8/1971 vy Trudng Gia Ky Srnh
¢/ H3i BAng Tuyén CU Trung Uong ~ CBUNCH trang 5348/1).

8 adv cAr ghi nhan mot s kign hoi lg ThSng thuSng
751 Cro Phep Vidn chi ¢d quyen tuyén ©bd bAt hdp hien, bpt .
hgp phép mQt van kign mut van kién phnp ly my thoi, ngosi ra
¢d quan Tu Phép khdng ¢f quyer ra 13nh buje cd quen  hanh-
chanh 1am bAt ci m3t héuh vi naoc.

-~ Trong che cugc H?u ov h51 d3n5 D5, Tinh Thi Xg...
T31i Cro Fhep Vwen cung ¢d quyen tham dinh hdp hlPP
tinh, hdp phap tlnh quyut dnnb khnnr chap nhﬂn ghi ten vEs
dﬁnh sach ung cu vian nism yet 157 the hai eun th dong
tuyen e dia phucdng.

BOAN 11.~ THAM QUYEN TAT PHAN TU PHAP.-
I.- Thim quydn ki8h phdp.-
A.- Bdn chd@'t cuda thim quyén.-

Pé cs mot quan niéem chinh xdc va ban chAt quyen kiém
phap cua T4i Ceo Phap Vign Vigt Nam cong Hoa, thiét nchi

b oy
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P ’ A ~A n 1 * A
nén tim hiéu so qua efc ngonh to tunge cua Fhan quoc.,

1) - I§ fupge kiém phap tad Phop .quic

. ’ .y ™ [4 . el
Tai Phap. hien co c¢oec ©d tung sou :

- T8 tyung xin tiéu huy (contentieux ds ll'annulation)

- T8 tun- tosn dién iﬁi_phﬁn {contentisux de 1a
pleine juridiction)

- T§ tung xin gidi thich -va td tung kisém phep
(1e contentieux de l‘1ntarpretation at de l'appren
ciation de legalitéd).

& dﬁy tn chi dge biét nghien ettu td tung kiam phap
ma thdi,

- < A< '
a)- Ban chit cua td tung - ¢

T3 tunr‘k1@n phip va 5 tun{ xin tiéu huy deu 1

.nhun& t4 tung khech quan. Trong td tung kiem phap Tham -

Phan hanh chanh chi thim d;nh hdp ph“p tinh cue quyat dinh

“hanh chanh bi chi trich ma th01, npoq1 rﬂ, Tham Phan khong

tg minh rut tisa nhung hau qua v“t chét cia phan quyet me
day chinh lﬂ than quyen cun ton an Tu PhAp.

Nhung phddng chide xin klem phﬂp cung 1 nhung
phudng chudc dudc dung trong t3 tung chong thing quyen (1)

_Cfin.nén phfn manh t3 tung kidm phdp thude thém
quyén cda Tham -Chinh Vign Fhap. Tuy nhién lugt hanh ch4nh
cua Phap qui dinh minh thi réng :"vl cung quy giqi 108 nn
elng nht vl nguydn tdc toa dn x chinh vy 18 tda dn x@  ve
phy ¢4i nén ¢dc tda #n hanh chanh Phdp trong khi x& chinh -

f1) En ce qui concerne l'appréciation de iébalité, les moyens
sont les meémes gque ceux qui pourraient venir a 1l'appui
d'un regours pour excés de pouvolr (6. Vedel. Proit admi-
nistratif. Press de France, 1369, page 291).
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vu ¢4 tham qujan thén dinh hdp phﬂp tlnh cua m“t quyet dinh
hanh chonh nhu mot aci trﬁnh mé khoi ¢hn hodn xu 48 xin
Tham Chinh Vien phen quyet w(1)

Do do, chun ta khﬁnr lgy g% l%m 1= khi trong £5-
tung toan dzen tai nhan, Tham Fh?n cd ca quyen tuyen bd tidu
huy mot quyet dinh henh chanh.

(3) B3n dn trong t tung kism phép cd higu lyc tuyet -
-
doi.

b)~ Sy khde bist gith td tung kifm phdp va t3  tung
tiZu huy

- S@ khdc blet quan trong nhat 1n td tung tlﬂu niry
15 At thinh cﬂu chinh to trong khi a6 A tung
kigm phép ludnludn 1s mot thinh chu phu.dd1, thong thuong
duge di Pl?? ?0 Thém Phdn Tu Phap va d5i khi d5> Tham  Phen
Hﬂnh Chanh.

—— SR e e d A R e e A S M M W e e W R A e S o

(1} F 1'intérieur de la juridiction administrative, en raison
du principe selon lequel le juge de l'action est le juge
de 1'exception, au jeu duguei la separation des autorites
administrative et judiciaire n'appose, dans ce cas, aucun
obstacle, les quastions d’appréciation de leégyalite ou
d*interprétation qul se posent accesscirement a un litige
administratif sont resoluéds sans sursis d statuer par le
juge saisi de la gquestion principale (¢.Vedel p. 232).

(2) Dans le contentieux de pleine juridiction administrative
& tcug les pouveolrs habituels d'un juge... elle peut ou
bien pronoacer d'une décision administrative (M. waline.
Pricis de Droit administratif, 196%, p. 155},

{3} (op. cit, M, Waline. Droit administratif l'annee 1952,p.59)

{4) Le recours pour Exces de pouvoir es‘.un recours principal,
tandis gue le recours en appreciatlon de validite est

toujours un recours incident, forme 1e plus souvent sur
renvol de l'autorité juridicliaire quelgue fois sur renvoi

de l1'autorite adminigtrative (M. Waline-Droit administratif-
1952, p. 56).



od

- 47 -

- Khi thu 17 bdi mqt et tqng kigm phapyn, ThAm Phdn

Pqnh Chanh phai tuyen bA vin kien bi

ch{ trlch 13 hdp phap hay bét ?dg phip chd dng khong thai
tuyen b3 tiéu hiy van kign dd.

- Thoi gian de khdi td trong 5 tung tisu hiy 13

2 thang k& tu ngay ban hanh vin kién, con trong

t? kiém phap tung phuong ¢ thé khdi t8 bat ot lie
neo. 2y

2)- T8 tung kigm phdp tni T3i Cao Phdp Vién DE Nhi

ang Hoa Viet Nam.

Tridc khi ban hnnn Hﬂpn PF: p 1/1/02 vo lult 7/08 nzﬂy
3/C/68 thoi to ehide tat phqn henkh chAnh cue Vigt lism hoan toan
gidng nhu tad Phﬂp,Thgt Vay, Thom uh1nn Tien Vlet fiam
15 ton“dn thu&nF tung dé tiéu huy coe quyet ﬁlnh h"nh chanh
bAt hqp phap. Vi phAi twn trong quy glﬂl tos fn, che co-
quon tal phﬂn h1nh sy, hﬁ sy khi cAn tham dinh hgp phap
tinh cin mﬁt.QUfet dinh hank chanh d8u ph: nging X3 a
chd ph?n quy &t cus phPW dlﬂh honh chﬂnb thé nhung ton
ton an hrnh ch?nh trons 50 tung toan dlen tri phen ¢o tosn
quyen nay (vl ctng quy gisi hinh chenh vdi Tham Chinh  Vidn)

Vi QIDHF nhsu trong bu tung £a1i nhen hcnh chnnh nen
trudc oy phqn diph Vlet Jom ¢d the them chibu toqn bo lust
i) ﬁn 1é otz nh ghnnh el Ebg; Nhune tinh §r9n£ piy da thay

khi Plcn Phop 1967 va ludt 7/68 rs doi. Cec vin kién
phap 1y vuq ke dF to chuc ta_tung kiém phap dudc xem nhu 1s
tham quyen chuven doc cua T01 Cao Ph?p Vmen vé chinh t3 cung
nhy khudc blen. Cfn -nén nhén mgnh 19 ludt 7/68 minh dinh rat
ro rqng 14 trUdc myi ¢¢ guoen tai phan, ke ¢s_phdp dunh honh
chinh néu ¢sn thAm dinh hop phap tinh cus mot quvét.dinh

f1) Saisi d'un reccurs en appréciat;on de légalitd, le Jjuge
administratif doit seulement dire oK I'acte est légal ou
illégal, mais en cas d’'illeégalite, i1 n'a pas & prononcer
l'annulation de cet acte (G. Vedel. Droit administratir,
1959, page 409).

(2) Quant aux delais du recours, alors gue le recours pour
Exces de pouvoir deit &tre forme dans deux mois de la
publication ou de la nolification de 1'acte attague. le
recours en appreciatzon de validite n'est enferme dans
dans aucun delat (M. Waline. ODroit administratif-1952-
page 55). '
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hanh chanh thoi toa x& chinh vu_ph%i hosn xi dé chd ph%n-
quyét clo TOi Cao Phﬁn Vlén. Do do trong tl h trans phep ly
hign hiu ta khong tna nao ap dung honn toan nhunp qn le va
quy tac hnnh chﬁnh cun Phrp quvc. Quﬁ Vﬁy tham quyen kigm -
phdp 1a tham quyen chuysn d*c cin TAL Cro Pb“p Vlen nén
DhHD dinh hanh chonh k2 tu nay_trong kh1 hﬂnh Xyt tunv
tosn dipn tai phan khonp con dude ouven thém dinh hdp phv
_;nh“g_gﬂggxgg_glnh ho nh ch“nh nuh.(l)NgOﬂi rﬁ, phn quyet
cta T31 Gao Phﬂp Vien con co higu Lyc dinh chi thi henh vian
kign bi chi trich.

Khi =o sdnh t tung kiém phrr toi Phﬁp qugc vy todi
781 Gro Fhdp Vién Vit Nom, ts c¢d nhing nhin dinh smu :

“a)- T8 tung kidn phdp toi Phép vh Vidt Nem deu o
dgl tugng gifng nhou 13 xin thAn dinh hep pth
tlnh cus quyat diﬂh hénh chénh. Do dd khi mqt van kien phﬂp
lY dudec coi 15 trds luﬂt thoi Thim Phen chi tuyen bd bnt hap
phap chu khong tujen b3 tiéu huy ns. Hon nuh, trong t3 tung
kidm phép c¢dn hai quic gis, tuU nhfn ¢d thd khdi t8 bAt cif
1de nAao vad phuong chude dé kiém phdp cling 18 phudng chudc
xin tieu hay.
b)= Tuy nhieén, troﬂg ) tung klrm phﬁp cus Phnp ¥R
Vlet MNam cung khac nheu rAt nhizu &

- T3 tunﬁ ki&m phdp & Vlé. Nam chane nhung duge thu
ly bdl nhung nhuang cdch khude blan mp TAi Cso
Phﬁ} Vien con ed quyPn kian pha’1 ban; rhuiong cfch tchinh t3.

~ Cf¢ ¢d guan nh dlnh hnnh chrnh Viat Nam khong eo
-quyen kiém phap trong tAt ¢f cde tA tung vi TAi Qan Phéip -
Vien 1a mQt quy gini riang bl@t

(1) L.5. L& vdn Bink lai ¢b guan didm trai ngddc. Xem : Mhing
quyet dinh hanh chanh khéng thuac tham guydn TCPV - NCHC
so 4/70, trang 167,
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- Phdn qy8t trong t5 tung kidm phdp & Vigt Nem chéng
nhimg cd hiéu luc tuygt 41 md con ef hidy lyc dinh chi sy
thi hanh,

-~ ~ ’ ~ ’ A - !
Whu vdy, nhin myt ¢dch tine quft t35 tymg kidm chep

& Viét Ham chi la tw tung ki&: phep & Fhép quie duge ndi
rgng. Mge d vAy thé nhwng t3 tung tiéu kuy & Thom ch 'inh -
E%en va t) tung kiem phap tgi T8i Geoc Phdp Vidn Viet Nem
van _con nhiFu sy khac blet qu?n LUNE, Cung chinh vi sy
khae blet nﬂy cung nhu vl tinh trang phaﬂ lv ma" md nén

toi Viet Nam khi th1et lqp Toi Cao Phan Vi@n ar ea mmt sy
;;anh ludn $0i ndi ve sy con hey mit cus td tung tieu hily
J Them Chinh Vién.

] - “ - __.\’
B.- T¢ tung xim tidu huy o Tham chinh vién con hay mat ?

D& vAn de duge s2nc £t thiet nghi nep nhac 1ai thim
quy&n tai ph# cus Tham Chinh Vien va ton An Hanh Chanh,

Theo di3u 9 dy s3 38 neay 3/11/1954, ban t3i phén
Them Chinh Vién cJ 4 thAm quyén :

- Phuic tham c¢sc ban A~n do toa on hank chinh xi s0 -
tham.

- Xét xU cdc vige xin phd cdc bAn dn do tda An hanh
chanh hay nhing phdp dinh ¢! t{nh edeh hanh chanh
xd chung thim.

- 5d tham vE chung tham nhung vigexin tieu huy ede 4
quyet dinh hanh chénh ¢4 nh"n hﬁy lay quy cd
nhing tl tich sau : lam qufen, va thin quyen, vi
ludt, khdng od 1y do hay cfm ¢’ vac 1y do  khong
xAc thye.

-250 va chung thAm moi tranh tung 1ién quan d&
tinh trang hanh chdnh cir cée c¢lng chic do sfc -
lénh cua Téng Théng hay nghi dinh cis Thi Tudng
b3 nhigm.
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Ygoni ro theo digu 1 dy sf 36 ngry 8/10/1954 St
@53 bdi du s& 2 ngpy 5/1/1951 tba fn henh chanh ¢d nhing
tham quy;n gau !

. N . * . ™ A
- 30 thAm cdc vy kién 451 boi thuong lién quen dén
~ b -,
esc phap nhén henh chonh.

- 3¢ thénm cqc vy k*&n xin tieu huy mot quy~t dﬂwh
¢co nhéan lien quan den tinh trang hanb chﬂnh cun cqc vien
chdc do nghi dinh cua Tong Trudng hay unrt dinh cus Tinh
Traong.

- .~ r - -
- S¢ thas chc vy trenh tung lien quan den mQi cuqc
” 7 4 » ~ ~
tuyen cu hang tinh, quan, x@.

- xu 30 v* chuna tham c¢sc vy kign lién quan dén thud
truc thiy vA thul dwnv hda trye thou.

VAn 3 a5t ra 3 6“] 17 voi tkﬂm quyen k4 ém nhﬁp
cu? 741 Crp Phep Vidn thidt 1ip boi Hlen Phqp 1/4/1967 thdl
ed sy thoy d01 nna LhcmE trong thom auyen vuﬁ l1eb k& cue T
Ther Chinh Vién v tdo #n honh chanh? Cho &én nny, An l@
781 Gme Phap Vign chu{ sﬁgf tu kh“ dl cha tr mﬂt pidi phap
chdc chidn thonh thd vin ur v °n can nam t““nf vong tranh -
lunn. Hl?n tﬁ1 e Wut sd gia thuyet cus coc luAt gia neu
1en cAn cu TR hoe 1y cung nhu luat 1e d% bién minh cho lﬁp
trudng cus minh.

1) - Gid thuygt th? nhit @

Glﬂ? sy Nruyen Var B0ng trons bdi "Tham Chinh Vign
trong ch® 47 tu phdp Viet Nam Cunp Hoa "ds phﬂn trch 1o ret
nhd seu 1Ot véi ludt 7/68, Them Chinh Vién con nhing quy an
tai phan :

~ Phic thé&m cdc ban An do cdc ton an hanh chanh prat.
so tham.,

- 30 v& chung thfm ede vy tranh tung lier quarn dén
tinh trﬂng hanh chinh cua csac cong chic do sic =
1énh cus TSng Thing hay nghi dinh thu twdng b3 nhigm.

——— e  —at e w aw s e T R W el CEY Ak e LA T M e

(1) Xem t@ phép tdp san s8 2/69 ti trang 26 dén 41.
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Gon d5i vdi tds dn henh chdnh thoi gido su cho ring
~ “~ b — -~ F £
nhing tham quysn sau sé duge Them Chinh Vign phuc thém :

.- . o, .~ A t. x
~ Cac vy kién goi boi thudng lién quan dén ccc phap
rhin hanh chénh.

- Cnc v klen xin ticu huy cAe quyet dinh hanh c¢hefnh

cw tinh c“ch ¢f nhfin lién quen dén tinb trang henh

chfénh cus cac vien chde do nghi dinh cua Tong BQ Trddhg,T1nh
Tridnz bd nhigm.

- Crc vy tranh tyng lién quon den mg i cune tuyen cit
hane tinh, quén, x7.

Nhu vay, theo giso su, nhdng vy klen nfo xin tieu |

2 ! F - ",_'-—-_—
hug_ggg_ggxﬁn_ﬂf ! : h o _nh cua ¢ong chue thoi
Than Chiph Vien vo too on vap _con guven thy 1v.

Th nhﬂnp, néu phn toch ky hdn, t» the y G.: ¢l y m
mudn phin bigt C“C quyet dinh hanh chrnh cd nhen va lap
quy. Thao G.o, 791 Gro Ph?p Vlen ¢ quyen kian }th cre
m;xgt d;nh hanh_che nh 1nr quy eon c&c quyst dinh hanh chnnh
c1 phin von thude quyan tisu huy cus Tham Chinh yién va_toe

B nanh chagh.

Tren phuﬁng disn an le, ta thpy 81 Coo Phar Vi@n
kh5n? chip nhen hae thuvet niy  cun giﬂn su Bdnr. That vay,
Tﬁi oo Phﬂp Viqn dr_ tung thu ly_nhleu vy xin thnm dinh
cac quyét diph haph chinh cd nhAn cln thuong den len  eong
chic.

T4i Cro Phr-1 Vien da thu ly trudng hdp mnt c¢hanh sy
vy 3 Bo Y T4 X° H3 i xin tuyen bd  bAt hop ph“p ?19y khign -
trach vy (phdn quget ngay 30/9}1971 vy Dosn Khai Mlnh CBVNCH
trang 6776f3 . Trong phﬂn quypt ngay 2&/3/19?1 Toi Cao Ph?p
qun clng ty nhan ¢d thém quyen 4o vd1 thinh csu kiém phsp
cfc 1énh thau nghn cla BS Giso Dyc asi vdi mot gifo su (vq
Tang Thi Thanh Trﬂi CBVNCH trang 212&3) TAi Coo Phap qun
clng 47 tuysn bd bAt hgp phap ba quyet dinh haph chanh  ¢#
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nhan 4061 v&1 Sng Tr?n Hiu Phutong nrund Thing Dic Ngan ”;np
ngc Gin Vlét Nem. V& ro rﬂnf nhdt 13 tronc phan quyet nf?y
3/1/1972 T38i Gro Phap Vlen x¢ nhan nguyén don 15 edng -
chie n§n 45 tuyen bl bat hqk hap nghl d;nh cach chie DQUYMﬂ
don vi khong then ding thu tuy t5 hanh chanh (vu Bui Tudng
Hudn CBVNCH trang 445).

Tuy nbién, n;d&i te vor ed thé 1y luqn rQNL nh&nf
vy k1en vin k& 15 nhitng vy vis ké 1s nhuhg v ve kidm Eh?p
cnn G.S Bong chu trudng Than Chsnh Vién VA tda 9n h"nh chsnh
van ¢dn quyen thu ly vo nhing vy x1n ticu huz cae quyet -
dinh hanh chénh ¢# nhdn. Liz luin nﬂy duta ngudl te dén cho
chap nhnn sy hieén dlgr song hfnh ciin hai ta tung mat }ﬁc.
Bieu nﬂy hosn toan trdi ngudc vdl lﬁp trudng rit ro rang
cus G.S 15 Them Chsnh Vlen dr mht quyen tisu huy efc quygt
d¢inh hanh chdnh 1dp quy.

2)= GiZ thuy® thd hai : Cle. 6.5 Neuyén Khie Nhén vA
G.S Nguygn Quang Qu{nh l). Thes 2 Gido su nﬂy

thdl £5 tunp xin tieu huv trude tham Chenh Vlen va toﬂ An
hénh chenh deu bi thay the bdi td tunp kiém nha" cus T4i CQb
Phqp Vi@n vl ¢f hai deu thuoc loai t5 tung chonp thang quyen
ed_tinh cfch khdch guan.{ZJN01 khac, thej gla thuy&t nay,to
tung kigm pha* dude thiét lap d€ thay thé tA tung tieu huy.
GiA thuydt nay {t ro oling gip ba sy chi trich :

-

- Tren phuong dién rhap lf, chua ¢d mﬁt disu khosn
b . . s, b -~ . . » 4
neo minh thi bai bo t0 tyng xin tieu huy truwoc
r -~ L LY b - i
Theat Chénh Vign vA tda an heph chanh cf .,

- Néu ndi rang o] tyng kiem phén thay thé t4 tupg
tieu huy thl tei seo digu 8 cur ludt 19/69 ngny
30/12/196% (quy che b ohf) lat quy dinh minh thi : Ngudl
dunp khai xin xudt ban bds cd quye xin TIEU ndy quyet dinh
£ chol cAw bién lei cus Bo Thong Tin trude Thqm Chenh Vién?
Theo mQt vai ludt ein dfy 13 m3t sy 80 sufit chs nhe Lip -

e N A L v WP B fm v ET S AN Fh o e mm e S e

(1) Xewm ludt hanh chanh ndm 1971 - trang 143,
(2) Xem tdn ch®' d5 W phdp nim 1970 trang 25.
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Phap : qui che bao chi dude sonn thao tu 1du trddc khi co
1uqt 7763 vA co quﬂn Lﬂ Phq” da quen k%“ny cap nhﬂt hoe,

Thiét nfhl lj IUﬁ' n?y khs ed the dne vine dudb vi t3 -
tung ki@m “hup cua T31 Ceo Phap Vlen dudec thidt lnp nguyen

thuy do Nlﬂr Paap l/h/l?é?, lugt 7768 chi lﬁw cong viée chi
ti6t hPr m# thoi va nhu ubu ngudl ts khd co thé tuons tugng

dddc ranp dy thaa quy ché bdo chf duge soan thAa trude kh1

cd Hieén Phap l/a/1967 Hon n&q sdc ludt OO?/TT/SVL ngay
4/8/1972 sla ddi luAt 19/69 ven duy trl disu 8 nay.

Tg tuns tisu buy khac han 3 tung kiém phab vl 18
Tham Phan TS1 CPO Ph?P Vién chi co quyen tuyen b3 bAt hor ¢
phap chi khon“ co quyen thu huy mat quyet dinh hanh chanh
Do d9 rhan quyet trani 8 tunr tieu hiy cd hieu Tye hol 3
con trong t3 tyng ki ém phﬂp An vin khang e hleu lue nﬂy.

,

3)- 48 thuyet thd ba

MOt sd ludt gia chd trudng ring ngodi td tung tidu-
huv, Hi én Phép v luigc 7/68 dit thém ro t5 tung kiém phip &
giap cho TAi Gao Phis Vidn df ché tai triet 48 cde hanh vi
bAt hop phip cda nha chie trdéch hanh chdnh.

a)- luan ¢d phdp 1Y cle gid thuyet :

L]

Gia thuygt n?y can c¥ vao dien trinh 1ap ph?p cus
didu 88 dy ludt 7/68,

Trong khi bl?u quy st luft 7/08 tai Thugng H hi Vién
cAec Nehi s1 vdi do s8 16/32 @5 chén thudn didu 88 cda dy lu't
nguyen v&n nhu sau '“Trong khi. cho dgl mmt “dan lunt £3 -
chie tda an, Thom Chenh Vién dudc tam thoi 1un nhiém dé x?
chung thim cac fn vin hanh chanh so thin"{xem b%en ban Thugng
Nghi Vién s8 58 ngdy 22/7/1968 treng 137/58). ¢

Ll R e e ke e e T ST S

(1) ﬂzeh nag cc nghid 13 tham chinh vién mét tat cd cac gugen
k& ca Fuyen ticu huy cac quget d:nh hanh chanh va chi ﬂon
quyén »#1 chung thim cac an vdn hanh chanh sé tham. NEu
diéu ndy dﬂdc théng gua tai ha J:en théi vin de tham quyen
cda tham chinh v1en at Sang to.
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Tuy nhien, khi dy lust dwdc ¢chung quyrt tﬂl He Nghi
Vién, Ha Nphi Vign vd ﬁB sd 91/102 (ad 2/3 tuc s8 hlen dlnh)
dd bAc bl dieu 88 nay ela ThUGng Nphi Vien, DAY 1» 17 do cur
£ Chu Tich ffy Ban Tu Fhap Binh Ché Hz tghi Vign 47 néu
lén khi yau chu cde dsng viagn bdc bl quan didm eir Thugns -
Nghi Vién:

"Iy bar ching toi d%ng ¥ voi ThGQng Nghi Vien T 1a
khonf nén p151 nhlém npﬂy Tham Chanh Vlan vl Hﬂm Chenh Vl&ﬂ
¢on phai hinh x3 nhisu nhig~ vy khrc ma tham quyen trude kia
quy d4inh cho Thanm Chanh vién. Noy ﬂhung ta chue giqw cho
T34 G”o Phﬂp Vlen thi chun thé glnl ton dudc . by 1s 1V b
duy nhat chu? khong ph i 1y do ma Thugng Igh1 Vigén d° néu re
nhu ¢ong tédc xu ndt chung thém cac 4n van henb chénh sd -
thfm. Diéu noy 4ng_Chd Tich Uy Ban Tu Pher Binh ché Thugng
hghi qun da ¢d llun lac chinh thUC voi chung t351, nhd chung
t3i bac b dum bdi le khl bleu quyet disu n“f ra thi pﬂn gio
gigl nghiem nén c¢d nhlPu sd sudt it ra 15 v3 }hddng dlen
hénh van. Chung tol cung ®in thus & Tham Chénh Vien et Bdh
thin quyen Chlnh ma ching ta chi mdi gino cha 751 Ceo Ph?p
Vlen MAT quyen cus Tham Chanh Vién @3 thdi CHn nhuh{ tham-—
quyen khac chub glﬂo chﬁ ai. Hen chunp o ccn pha 21 1wu -
nhiem Thawm Chénh Vian v& ssu khi thanh lap TAL Coo Phap -
Vign ching ta chi ¢d thé pidi nhiém tda phd dn ms thoin
(trfch bién bdn Ha Nghi Vidn s 64/68/H/EB/BT nghy 16/8/1968
trang 80).

Nhut vﬁy ¥ chi cus céc nha Lap Phar q ud ro ranp,khl
th*nh lHE_TDI Ceo Phap Vlen, Tham Chanb Vlan chi mit cd quyan
nhd an ma thoi, ngosi ra, 3 thﬁm quyen con lei van can &
Tham Chénh Vign. Do do ngosi 5 tung kiem phﬁg_d 731 Cap
Eh_n_li§n4_ngﬁgl ta_con cd &5 tung xin tiéu huy 0 Them Chenh
¥ien.

b)~ L¥ do cua sy thiét lap them thém 5 tung_ kiém
Phép.

Gia thuyet nsy cho rang tlnh thin eun nhn lap hién
nam 1967 18 tinh thfn sg nan djc tai cls nh® cAm quyeén Honh
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Phap, do 45 Hifn Phﬂp 47 to chidc them mjt 3 tyng khﬂc ae
che tai trlet de edc hqnh vi phﬂﬁ 1y bt hdp phﬁp eun cd
quan Hanh Fhap. Phﬁy vaj, thai han Xhdi tA trudc Tham Ch”ﬂh
Vign hsy £oo an hanh chénh dé xin tﬂau huy mot quyet -
dinh hanh chanh rnt 15 neén npui chi c¢d 2 honc S.thﬂni. Hén
nhan dlnb ran& phan donge dan cnunp Viet Ham {t am tudng luﬁt
phdp va nbut 1% khi di kign mdt co quan hanh chinh, do 4
khl khdi £ thuant bi lac nan. chinh vl nhin thiy r3 disu
nay nen 48 ché tai trigt d& cac hﬁnh vi phi'n 17 bt hgp -
phap cun cd quan hanh chanh, q*en Phap va luat 7/68 0 chuc
them mot tA tung kiem phap, thinh thd vdi t3 tunp n"" nha
13m ludt df khong fn d¢inh mdt thoi han khoi t5 nan e

Hhu vay trude mot quyet dlnh hanh chinh bAt th
phap cSng_dén ndu khdi t8 tron vong 2 hay 3 th'wn_L thdl ed
co the x1n tieu huy, bén an cd hleu 1yc hoi td ve _edng dan

se_dudc boi thudng v1 nhung hﬁu qua do henh vi phﬁp 1y n»v
g@y ra. Mat khac, nau qusa thoi hgn 2 hay 2 thqna cone_dAn
ch1 con co the x1n 51 Cao Phqp len tuyén bd bit hop phép
va bin dn chi eo hieu 1uc_dinh chi su th1 hanh van k1en bi
chi trlch, cnng dan do d9 khong duqc boi thudng me phan
quyset chi cd hieu lgc nFan chan nhung s thlet hai sa xay
ra trong tuong lsi md thai,

Gia thuyet nﬂv cho r:ng e khSnp the quen niem £ -
tung tiou hay 47 b; béi b3, vl nhu thé tt _nay cd quen hanh
chanh sa khong i thudng nhuus t3n hal gﬂy ra choe tu nh?n
bdi nhung hanh vi phnp 1y bAt hqp phap cua mﬂnh (trong td-
tyng kiém phap bén fn khonw eo higu lyc 1 hoi to, do dd ¢d
quan hanh chanh khong cd nghis i tai 1ap nguyen trang).

Tuy nhipn, gid thuyet nﬁy thudng bi chi trich 1a
ch;) phép nguoi . di kien chqn ly= hai cdeh d3 che tai, nhu
vay sy thue thi luat phap hofn tosn le thuoc v chi ca nhen.

LY= G138 thuyét thd tu :

Theo gifo su Nguyen BQ :"CAac vu xin tleu huy cin cu
nodn totn ve phap 1y s§ dude dus lén T3i Cao Phap Vién (vi-
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luat, vO tham quyer , lom quyar). Riang trd&ng hop xin tiou
hav vi 1lv do khone x*c thue thi thuoc tb”m qgven cuﬂ Them -
chinh Vizn vi troune trugng hgp niy toa phii di 'sAu vio thuc
chat_cus vin de", (xsm Cong Phap Tyung nin 1971 srang 161).

. -~ . ? . , e~ =
Then Giso sw, diy 1# pisi phap chift trungs ¢ nhidu
P A . / =, . -~ b
trién vong duge T8i Ceo Fhap Vién ap dung,vd gis thuyft nay
te ¢d nhing nhan dinh sau :

- Wéu dAy 18 r131 phép duge T3i Ceo Ph4p Vien chgp

nhan thoi v1ﬂc xin tifu huy mﬂt quyet dinh hanh

chanh v1 1y do lanm quyan cung thu@c quypn cus Tham Chenh -

Vi@n, vi day cung & mgt phu@n+h¢hudc chu-quan-do-do tham-
phén phﬁi tham dinh tinh 1y cus vy kien.

~ Khi ng duny Flﬁ thuyet nav thoi s& ¢d mot sy Chl?

xe tham quyen, 731 Ca0 Phan len chuyev xét xu ve

phdp 1y, cdc phdp dinh hdnh chénh chuyén va tlnh ly. Do
T8i Cao Phap Vign trdnh duge tinh trang tran ngdp edng vige.

. P = - . . ~
- Gia thuyet cua Gu8 Nouyends g151 thieh duge mt
~ & - = ~ .~ -
v3i ludt di3m cus nen phép ché hidn tai.

Theo disu 7 va 8 cus qui ché bdo chi {1uat s5 19/69
g;y 30/12/1962) trong hgn mit than _s#u khi df khei xin
xuAt bnn b tal bo Thnnr Tin phﬂl cqn bién lei chinh tbuC
BG e thp ra quyet dinh tu chvi, quyet dinh phaf wvién dsn
1y do va npudi ding khai od quyen xin TIRU HIY trudc Them
Chanh Vién.

(1)

vi ludt bit bude, quyét dinh tlit chdi phdi viér den
1¥ do ném khi kign xin tisu huay nguai d&np khai chi 05 the
dﬁnp phddng nhuvcly dq khﬁng xac thuc, vi phal ai veo thUC
chft cun vAn 42 nén tham quyen thu 1y nai vy ph 3 thuac va
Them Cheénh Vién. {(CAn ndi tham 13 nguyén don ¢’ thé dung

(1) Thec didu 7 mé.l V&i sé'c .Iuat Q07 /TT/SIU ngay 4.8, 1‘??:‘
thoi nan nay 13 ba thang.
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phudnf chwdc o thaﬂ quyen, vi lUHu rhunv thuc t& kh pe ba
gld xa" ra vi luﬂt phap qUﬂ rw ran‘. quyun ddh cung o
th& aung phudnﬂ chudc lpm quyen, nhu b ¢ y drn Ap as i 1s
v5 nhu v\" phai di sau vas tinh 1y nii vy nén' ¢ung thuqc

thiin quyw Tham Chanh Vign, nhung rhan dang 17 dlng phuong
chude 17 do khdnp xsc thyc).

E

p

Mat khdc thes didu 9 quy ché chdnh déng (ludt 9/69
neay 19/6/1969 chanh deng mSn than% 15p phél khei bac  va
dudc C?p phal 1?1. NhUHF BJ an Vu en quyen tu ch34 khére
cap phai lai néu v1en den duge myt trong cere 1y do cu_the
sau day

- Chu trucng v myc dich ctta chinh deng ed diém
nhdm chiny lai chinh thd Cing H3a Vist Nom,

~ Trong thanh ph?n séng 1€p hodc ban chpn hanh trung
Uong ¢ phan t¥ Cing San hoje cd hanh vi than C3ng.

_ Hewdi dinge khei ¢d quysn khéi t3 trude TEi Cao Phap
Vign dé xin TIEU HOY quyét dinh cda By NQL vy,

Thic méc dUUc dat ra 1a néu cho rénv trong trudng-
hep xin t tiéu huf vl 1¥ do khdng xfe thiyc thdl Tham Chénh
Vién od thém quyen thy 1y, nhiung tai seo disu 9 qui chd
chénh d?ng 1si trﬂﬂ quyen nﬂy chﬂ a4 Cﬁ“ Phap Vlen° phai
chang cd mot 817 mau thudn trong phap ché ¢

That ra khﬁna cn g1 15 mqu thuén ca. Then Hién Phep
51 Cao Phap Vién ed quyan giﬁi tén chénh dﬂn;, nhu qu
dunp va phuon . dlen chinh tri 741 Cﬂn Phng Vign cung phfi
¢d tham uyen quyeu dinh toi1 hﬂu trong V1ec thanh lﬂn chérh
dnnf. The rhdng, trong vy klen n“y, Tﬁl Cao Phap Vlen ph?l
xat dén tinh 1y, do &3 nha Lap Pth rdit hiu 1y khi dung
t8 tung tiéu huy chd khjng dung t.3 tung kiém phdp 15 t3 -
tung thong thuong cia TA1 Ceo Phap Vlen-

Mac du e¢3 nhidu wu dien nhu vay, the nhunp dugng nhu
T31 Cao Phap Vien kh)nF chq nhen gla thuyEt nay v1 co quAn
tai phan t3i cao ed khuynh hddng mujntap trungquyen henh v80
toy minh.
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5)= Quan «difu cus An lg

Cho d&n nav chi ¢d 4 ban &n 18 ¢f thé cho ta nhing
-~ . L. -~ -~

nhan dinh ve cuge tranh qup twpn, the rhunge Cﬁc phén quvat

ndy nhu sap phﬂr tich cd v3 miy thuﬂn nhou.

a)~ Phdn quydt ngdy 12/12/1969 ( (vu ThUGng lghi Vien

ki¢n nghi dinh 1569 Lién hr dnn vige tang thué

kigm wde . TPTS s3 1/70 trang 167). PhAn dfin 1y cds  phén
quygt cd doan

"Chifu chi... nhu vay, Thugng Ng ghi Vlen xAc dinh
lei 1op truong 1a xin TIEU HUY nghi dinh s 1569 vl  nghi
d;nh nﬂy can el vao mﬁt di*u khosn bAt hagp hién va bAt hop
phar cun sic luat s8 20/657

"Chifu chi vin ¢3 tidu tiéu hly mgt nghi dinh khng duge
dut liéu trong thu e bﬁn hifr clua lu”u so PO?/éS trad
181 Quoc P01 va Hénh Phip cd thé si? dung qUYnn hgn cua minh
d2 tieu huv nghi dinh k& trén"

Trong vy an lr“ M.PhUUng Vlan Chuaﬂ, Ly 47 vidn
dan Lhan dan 1} tren cts bén Fn df cha ran; T51 Cao Phap -
Vlen khong ca ouveﬂ thy lv n01 vu ma v“n de vieu huy mot
quyet dinh hank chAnn phai thugs quycn cida Tham Chanh Vien.

Nhan dinh mdt esch ky can; b? thny 1"511'1=r nyuyen dom
ds thinh ePa Them Chénh ulEﬂ ticu g ba quvet dinh henh -
chénh, Thom Chnnh Vién lai chuyen ha sd cho TAi Cﬂw Phep -
Vien x. Khi thﬂj Vign Chudh; Ly ngn} 20/01/1970 neu phudng
chude nhu trén dS cho ring 751 Ceo Phip Vien vo thﬂm quyen,
nguyen don n?ay 31/1/19?0 nap don ba tuc thinh cfu T3i Cro
Phap Vién tuven 5) bat hdp_phﬁp aae quyet dinh hWénh chenh t
trén (phan quyet npdy 17/2/1970, xem hd so vo kidn. TPTS sd
1/70 t trang 207-228).

Do dn trong vy nay ta da mﬂt nit dip 48 xem quen didm

cua fn 1u v& thém quyen tiéu huy cun Them Ghanh Vie- con
hey khong.
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Tha nhdn> vai Hh n quyét n”"f 12/12/1969 va ngﬁy
17/2/1970 te ¢ thé kit luin rane T0i Cro Phdp Vidn khong
e quyer thu 17 nhing vu xin tiéu huy.

b)- Fhin quyét neay 27/1/1$70 {vy Neuyen Quy Bao
¢/ H3i P3ng B3 Thinh. TPTS sd 1/70 treng 199).

Tsongxphgn dan 1¥ nguyen don thinh chu :"Chifu chi
.. y8u cau T31 Cao Fhap Vign tiéu hiy quyét dinh ngay
11/8/1569. . .7

Phan chu van vigt "bdi efe 13 :y, tuyen bd. bﬂt hap
phap quyPt. nghi nr:a}' 11/8/1969..."

V&1 phén quy&t ndy ta ¢ nhing nhan dinh ssu i

- Khi nguyén don thinh cfu tiZu hiy, T8i Ceo Phap
Vign lai tuyén bS bAt hop phdp, phdi chanr TAi Ceo Phép =
Vien dF mgc nhidn cho ring t5 tyng kidm phdp thay thé to-
tyng tiéu huy ?

~ Nhu dg trinh bay trong hei phen quygt ngﬁy 12/12/
1969 va ngﬂy 17/2/1970 T3i Cna Phep vlqn ar  xoc
nhqn rin- khong ed quyen thg 1¥ nhihe vy tiéu huy, the
nhung vJi phan quyet trén T01 Cr o Phsp Vlen d“ hanh uﬁng
ngdge lai, Nhit vay cd sy mAu thufn trong cfc dn van cus cd
quen t2i phdn nay.

- T51 Ca> Phep Vién da x& sei 10i thlnh cPfu. ThAt
vay, nhu 45 bift b‘n An tronp 3 tan tleu huy e

hlgu l@c manh ma hon trong 5 tyng kiém phap nen hau qua
phap ly se khﬂc nhau. VY ¢d hleu lgc hoi to nen nhung ton
h11 do quyét dinh hanh chanh bi tisu huy deu duqc boi thuong
trai lai kh1 mot van kien b; tuysn b3 bat hgp phédp thoi
phen quyet chi 3 hiqu lwc g¢inh chi sy ton hal trong tudng
lsi md thol v# co qusn hanh chdnh khnnp ed nghie vu phai
tdi 1§p nguy@n trang.
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¢) = Neay 24/3/19?0 bai, H31 DAng TAL Gao Phan Vign

da truyen di glﬂj h3 s@ c¢ha Then Chrnh Vien thu
1y Sng HA Dac Khuong kién Chu Tich (y Brn Henh Phép Trune-
Yong (TPTS g3 1/70 trans 345) Luat su Le Vin DPinh  trong
mqt bai khdo cdu ea dang 19i think cfu cun npuyan don  thee
46 nguyen don xin tisu hﬁg nbhi dinh s¥ 1203 k&t khifn v
(xcm Nghigén (fu Hanh Ghanh s8 4/70 trang 177 bai "NhUT(
quyet dinh hanh chdnh YAt hgp phap khong thude tham quyen
T8 Cao PhAp Vién")

Phai chans vi npuyén don xin thinh chu tidu hiy
nén TAi Cao Phdp Vign cho ring minh khdng od thim quyEn va
di giso cho Tham Chanh Vign?

d) - Fhan quyet neay 9/11/1970 (vy VS Van Sang C/BS
21 Chanh -~ TPTS sf L/7C tren:s 8),

Nruypn don th1nh chu : "TOl Cao Phﬂ“ Vien tuyen -
phan bat th_phﬁp vA tiéu hly quyét dinh s5 4560 ¢l BS Tai
Chanh LN B

T4 Cao Fhap Vign trong phin chi vin tuyén bd bét
hop phap quyét dinh k& trén.

Vi phan quyﬂt n“y T&1 Cro Phap Vlen XEe nhﬂn 1a1
mot l?n nza 15 Tgl Cro Ph?p Vien chi eo thin quypn kiém -
ph?ﬁ e tth, the nhung sn 1& chus cho te thsy r* vdi thAm
quyen kigm phﬂﬁ n?y thot 8 tung xin ticu huy cua Tham -
Chqnh Vien con hny khjng. Nhisu lu{t gia thgq t& hon quaAn -
n;em rang to tung tiéu huy se bi huy v vi khuynh hudng th
gnggn gus IQl Cro Phag Vign.Tuy nh1F~ tren phuvnc dién phd ap
1y thuan tuy, thidt nghl hitng disu khoﬂn ya_du 38/54  ya

sd 2(51 &n inh thﬁm quysn ticu huy cis Tham Chann V1¢n
va L‘- an hagh chanh dou di nrugc lai tinh thin cun disu
81 doan 1 Hlen Phip 1/4/1967. That vay, disu 8l dogn 1  d@
danh cho T81 Cro Ph?p Vien thém quyan ghuyén doc trons vige
klem soat hgp phép tinh cdc van kigv lap quy. Luqt 7/68 khi
phiet lng £ tung kiém phdp d&a las mot cunc c#i cach phap
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L

t ra du xu dung td tunr nefo di nue (kiém ph“p hey
thi dﬂy cung chi 18 nhdnr_ky thunt_ph“p ly cus

5\
vi h

I

Ll

2

‘-.._4."::)

E

b

' thﬁm guv;n tham @;nh hop phép tinh cde quyct dinh henh chénh

h.

h& nhunz néu v1 ¥ hudng dén chd hds phop tung, TA4i Cro PhAp

Viqn ed thé chip nhﬁn su hlgn hign soni h %nh cis hei 67 tung
thl day lai 13 vAn d&é khdc.

11.- Thém quyén phé dn.-

 Thao dieu 82 Hlen Phnp TAH1 Cﬂo Phﬂp Vien c3 thém --
quyen phan quyet va cae v thugng t3 ede ban an chung thfm.

’ s N . . L
a)=- Trude hét ta coan minbh dinh cac diZm gau :

- BAn dn chunc thénm 1a bin An x@ nhAv dinh v n@i
dung. Tyng phudne &= dﬁnE hét c¢rde phugns chude th
csu thUan luat. lrudnp hgr ehun dung hét phUdhr chUdc nhung
thoi hﬂn x? dyng t3 quv?n dn di qua thoi ban #n von duge
coi 14 chung tham,

~ T81 Cro Pb*p Vién eo quy?n rhen quydt ve cdc vy

v thUGng t3 cls bit ci cd quan tai phan neo @ Hinh-
sy, h§ su, hanh chdnh vA ko cd tin An quen sy mit tran (xem
vy Huynh TAn Mam G/ B Quic Yhong TPTS sh 2/70 treng 32).

~ Mac du Hién Phdp khSng minh dinh nhing theo ngruyen
tdc can bﬁn cun ludt tx tuny: Vl ph81 t3n trong
nruyen tdc ludny CHD tql phan nan khi phﬂ an, 81 Cao Fhap
vign chi xd ve rhap 1F md thii.

b)- Nhu Vﬁy voi dqc quyen ph'1 an, TAi Coo Phap Vien

se thonf nhnt hai ha thong phap dlnh henh chanh

va Tu Phan. Giao cho T8i Ceo Phép Viern doc quyan phe dn  te
th?y e nhilng diam 191 sau :

- an 18 qugc #in duge thgna nhit.

- Cong dan duge béo dﬂm hon trong Cﬂc vy qun ¢cd quan
henh chanh. That vAy, nho thidt lﬁp mgt Cﬂp bac ni¥a trong
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qQuy plcl hanh chnnh nen to tung hﬁnh chonh va td tunf T
Phﬁp dsu d mﬁt vi thé binh ding vi cung =p dung nguyen tic
ludng nr £t phan.

Hlan tai, T81 Gaz PhA D Vlen ,on ¢ mot ban gﬁm be
phong df dam nhin nhién vu phi #n.

-~ W . ‘., 2
111.- CQuydn phdn quyit cae don xin tdi tham.-

- L) s - i L4 .~ -~
Néu thAm quyen phd an cus TA1i Cao Phdp Vign thude
mpi 1fnh vye thoi vide xin 41 thém chi nim trong die hat
hinh sy md thoi.

A N r i -~ hid - - k - -
Meugi te xin  tel tham mot ban en dn Lrd nen nhat -
- . Jd b ~ i/ ~ - ~ 7, LS -
dinh myc dich la de sun chue lai mot vy xu 1lam, minh oen
cho bi can .

TE1 Cro Phép Vi:n s& thu 1; khi ¢é don xin tdi thim
cda bi don hay thus k8 cln e ngoa1 ra Sn? Chu&ng Ly theo 1
lenh cua By Tu Phap cung ed quypn khdi A nf Ve

Pon cus bi can phdi nep nji tromgz vong mjt nam ke
t khi bift duge yéu td giai osn cho y, BHon chi duge nhén
trong chc trudng hop sau @

F ] A S ~ - . Y .

0o #n trung phat.ve tQi giét ngudi ma ve sau  lai
A -~ ~ A

thay n#n nhan ¢an SOMNE.

- Hai ton phat h?l npudl vl deu coi 1? thd pham cun
cunE mot vy ript nrdd1.

I'gt nhan ching v& sau bi phit dA lam chunc gisn,

M3t sy kign moi xay ro mink osn ¢ha bi ern.

Hiéﬁ nay quypn phén quyet cﬁc don xin tAi thAm thude
quy?n cus phwnf hinh vu ban ]:ah'1 an TAL C=0 Phnp qun.
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IV.- Phan dinh tham quycn giua cac cd guan Zai phan.-

Theo di%u 51, 52, 53 nJi quy cus T51 Cas Phap Vien

» 1 -~ -~ -

thoi quyan phon thom cus ¢d quan tai phﬁn ndm trong cac
1anh vyc sau :

- Phan than gile cfc cd quan tai phﬁn h@ Sul.
- PhA+ thd  gilh cac cd qusn tai phan hinh sy.

~ PhAn thAm rith edc cd quen t39 phen hq sy va
hAnh chanh.

That ra vAn 48 pth dinh thﬂm quy@n trén ch1 quan
trong va phdc tap hon cA p1ua hép d¢ink hinh chénh ve phen
dinh Tu Phap. Khi tran quy@n nav cho phong hanh chénh ben
pha an TAL Gao Phﬂp Vl@n, luat 7/68 mic nhlﬁn Xa¢ nhan t{nh
céch bist 1ﬂv cua luat hanh chanh., D» &9 cnc phan quyet
phar tham tudng lail cua T5i Cao PhAp Vign sé xac d;nh pham
vi ap dyng luat hanh chanh ¢Ung nhu thanh quyet tham quyen

toa an.

Trong hign trang pha chs, ngoﬁi diém biét rang
phonr hanh ch?nh Cu 3 vy Tham Fhan T4i Cao Fhap Vién ¢ ta
khong piet digu gl nis vé thu tyc trﬂnh thAm. Do as thiet
nghi nen xet Xem luqt hanh chanh cua Phap de cidd quyet van
43 trenh thAn nh thé nao 42 rut kinh nghiam.

Nude Phap hleﬁ nay vpn duy tri hai he thnng phnp -
dlnh Tw Phep vo Hanh Chénh riéng bigt, mqt bén do toa pha-
én mot ben do Tham Ghnnh Vien lanh dao. D§ pisd quyet cac
tranh chap tham quyen y1da hei het““ng phap dinh, luﬁt phap
45 thidt lap mot toa én p01 1a Toﬁ Phan Thﬁm. Toa nPY pom g
vi (Tong TPUGng Tu Phdp 12 cthh ﬂn, 3 ¢f vén Tham Chénh -
Vlen, 3 H01 Thém Tda Pha £n v 2 Thém Phén do 7 vi via k&
bau ra] ¢d tinh cAch hin hgp dai dlen cho hai cd quen tai -
phén t81 can ndm gi® ngénh Tu Phap v& nginh HAnh Chenh.



iu

[

-6l -

Trude toa Phan Thim Phap c¢s 3 truone hdp dus dén sy
thy 1y =

L)~ Tranh tham tich cyc :{Conflit pasitif). Tranh thAm
tich cye xay ra khi nhon m3t wy kien dong duge

tﬁa °n Tu Phep thuy ly, Sng Trddnf Het (Prefet} s¥ tai yau
chu tha Ay nFUng x} vl cho rine n3i vu thuje thém quyEn
phap dinh hénh chﬂnh NEu toa #n Tu thp khSng chiu  ngung
xu, Sng Trudng Hat e xudng Vq tranh thin banr cach ban hanh
mot nghl dinh tranh tham, chinh nrh; dinh nﬁy dudc dun re
trude tos phan thém va sau khi th Iy luan cun cac duwng -
sy, toa Phan Than tlru huy huac xqc nhén nghl d;nh ﬂy tuy
theo Sng Trudnp Hat d@ xudng 15m lén hay dung ngi vy.  Bsn
An ndy nhu vay se cho ta bi&t thim qufen nJi vy thude toa
&n nao, Hanh Chanh hay Tu Phdp.

Dé nhdn xét, thiit neghi thd tye nAy chi ¢d mdt chiku
ns chi xﬁy ro do sy khdi xuénf cus Snf Trﬁ&ng Hat (dai dién
¢d quan Hanh Chanh} trudt toa an Tu }hﬁp chi? T nhﬂn khnng
cd the d1 ngh* trudc tda 4n Hanh Chénh ve mot van de thude
thém quyen toa an Tw Phap. Thu tue mot chleu n?y sd ai
hlen hiu trong luat cun Phap vi luc ban dAu ngudi Fhap nghi
ngd sy v5 tu cus taa an Tu Phap d01 vdi ¢d quan Hanh Ch nh,
npﬂy nﬂy sy nghl nﬂd nﬂy khong con nus nhunr thu tuc nay
vgn con duy trl vl tinh cdch bAo thl cde nen phdm luat Phﬂp
quoc.

Tai Vigt Pam, phJ“ ché nuéc nho cuing minh thi
trudng hgp trenh tham tich cye, thé nhuns thi tye bén Phep
khang cAn thiét, ch1 can mot bén tung phddng néu vin _ a3
vo thﬁm quyPn cun tM An dan, thy ly nhu m3t khude ] biqn-
thudng dung trong 3 tung va liuc 49 tom 8n se npung x2 de
d¢gi duong sy xin ban an cna phun{ hanh chénh TAi Ceo Phap-
Vien.

2)- Tranh thgm tieu cyc [Gﬁnfllt nggatif) : Trudng -
' hdp nay xny ra khi mot ngudﬂ di kien 15n gt b1'
phap dinh Hanh Chanh va phap dinh Tu Phép hay nguge igi
deu tuyen b6 v thAm quyen, Iie dd duong sy phal nap don
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xin toa phen tham cho biet ngi vy thsam quyen tos 2n nao ,

_ Hanh Chanh hay Tu Phap .

Luat phnp Vlet Nem cung auy dinh tru’o‘né hqp tranh -
thﬁm tidu cue. GEp trudng hgp nry. dudng su s ph“l due vPn
dé ra trude phnng hAanh chanh thuie ban Phd An TA1 Gro  Phap
Vién phfn tham.,

'3)= Trudng_ hop thy ba : Do luqt cus Ph4p dst re nam
1900 as phnnp npua eAC su tranh tham tleu cuc

thudng lam mPt thl £i0 cun npuoi di kign. Theo ché dq n?y s
sau khi mot toq an Tu Phap hoge H'm‘1 Chanh tuyen b3 v3 thém
quyen, tha an ban kisa nhﬁh don cus dudn; su ma nghl ranp
tos trudc da x@ 1am vi chlnh o8 trudc mdi ¢o tnrm quyen
thl tos an nhan don sau sa t minh trinh 1én toa phin tham
xin quyet dinh.

Mac du pth chd Vl@t Nam khong tru liéu trudng hgp
nay, . th nhung thlat nghl vl nd dam bao hiu hiéu quyen 191
tung nhan nén ¢4 13 phong han: chanh T84 Gao Phap Vién 55
thu ly.

BOAN T11.- THAM QUYEN HANH CHANH

Theo dleu 83 Hien Phﬁp, T31 Gno Phep Vién co npén-
sach t@ tri va qugen 1ﬂp quy de quﬁn tri nganh Ty Phap. Nhu
vay T34 Cac Phap qun ca quy@n quon tri ng“nh Tu Phdp  voi
hai phuong tlen 13 quyen 1ﬂp quy vo npeAan sfch ty tri.

I.- Qugin qudn tni nganh td phap. -

1)~ NQi dung ¢ tham quven : Trong lanh e qupn tri
nganh Tu Phép, 751 Cao Fhap Vién, e nhﬂng quyen -

han sau

- Ghieu 46 nghl cua H01 Bong Tham Phan, TAi Gao
Phﬂn Vl@n quyet dinh ve v1ac oA nhiem, thanp thﬁ&ng, thuyen
chuyen ve ché tai ky luat cac Thém phsn XU An.
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- Thanh tra cdc tos 9n.

ot . L . -
- Quyet dinh ve vige gisd cony tae tron{ nudc hay
~ A A 2 2 n ~
ngoai mide cho Thim Fhon x én ve nher vien coc cap.

- BS nhi@m ,thanf thu&ng nuyen chuyen va che -
tA1l k¥ ludt cdec nhAn vien hanh chdnh v& Tu Phép.

- Quyet dinh cfc vige chi tidu.

2)= Ly do thﬁm_ggy%n :

Ditu 76 Hiln Pndp @8 minh dinh :"Quyen Tw Phép ddc

~ - Py ’ ~ . b 2

lap, duge ﬁy nhigm cha Toi Cao Phap Vien va duge hanh Pk
bdi cdc Tham Phan x@ An".

Nhu Vﬁy quywn quan tri anh Tu Phap ch&ng que ch1
12 hg luén cus didu trén nhim bAs dfm sy ddc 1ap cho nen
T Fhap, That vav, duge hénh xi bdi cfc ThaAm Phin xd #n
nganh Tu Phap chi dude dje 1ap khi tinh tranp hanh chsnh
cus hy khdng bi 1lg thudc anh Fhap, Ler Phép. T31 Cao Phep
Vién l: cd quan tnl phﬂn t531 cro nhAt cle qunc ris di nhien
phéi cq duge quyen tg quan tri ngﬁnh Pw Phap cin minh.

117.- Mhd;g phddng Li€n a¢’ qudn i nganh td phap, -

TAL Cao Phﬁp Vign ¢ quyen lap quy va ngén sdch ty
uin t

tri qe qu ri ngqnh Tw Fhap.

1)~ Quyén 18p quy :

DS hanh xit quyen 14p quy TAL Ceo Phép _Vién ban hanh
nhdnﬂ sde lqnh vh nrhi d;nh. Nhing van kien nﬁy do Ghu Tich
P81 Cao Phap Vlgn duygt ky nhung do torn thé D . HOt Bnnf
81 Cao PhAp Vién biéu quyft (didu 11 va 28 ndi quy TCPV)

Quypn lan quy cla TAL Ceo Phap Vlgn cung bén chat vdi

quyen 1a~ quy ctin Hanh Phap nén den duge dit dudl su chi =

o
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phi cila neuyan téc tronp phép[l). Tuy nhien, n Au cAc sde -
1énh, nghi dinb cun T3i Ceo Phnp Vlen bi chi trich lr Lrad
luﬁt, ngddl bi ton hgi chi ¢d thé dung h;nh thud khilu ngi
hénh chdnh chd khdnr duge x3 dung t5 tung hénh chinh bdi 18
TA1 Can Phap Vign khing thé ty x7 duge.

Tuy cﬁﬂp bAn Chgu nhun gz QJ7;n 15* quy cus Tgi Cas
Phap Vlen co mnt ﬁhﬂm vi nhd hup hdn, na chl chi phow ¢he
Thqﬁ Phan X0 qn cung nhin vién cAc tﬁa sn v& chi 1ién hg
dén vAn &8 quan tri nganh Tu Phap ma thdii.

2)- lgén séch tiy tri :

DE ¢ thé didu han* ngwnh T Thap , TAi Can Phap
Vién cd tHAn quygn XU dung, ph?n nggn khosn cus minh trong
1At nedr sdch md khing ehiu sy kifm sost téi phdn cle BAL
cd mit cd quan nao.

Do &%, khi chi tiéu T8i Cad Php Vlwn kh™ng bi lé
thuéc Hanh FPhép . Tuy hién, nghn sach qunc gile 1lai do
A -~ , - -~ R b > -~ . -~
Quce Hoi bieu quyet, nhu viy, voi quyen ney ligu sy dge lap
cun ngﬁnh Tu Phép e bi sdc mé khong ?

Ph 1 cong nhﬁn rang quyen blcu quypt n{”r séch 1a

mut quypn rét 1dn cus Lﬂp Phnp, Qunc Hn: ch tht su dung né

nhve mot 1gi khi de lam ap lge voi Hanh Phqp 1An Tu Phap Thé

nhung mye khac T01 Can Phip Vl@n 111 ¢d thém quyeﬁ tuyen -

B8 bAL hdp hlen cﬁﬂ dgo lugt ctia Quic Hoij do &0 tuong quan

glua T Phap vh Lﬁp Phﬂp 1% tuong quan lien ho, khong ¢dng

quyen nao ed thé ﬁp dno ddn phUan cong quyen khfie. Dy .

ch{nh l“hlquun cus nguyen tic phnn quyen e Montesquieu 4

tdn& chu tricng :"Le pouvoir arréte la pouvoir”,

(2) Theo Gs. Nguyen $2e) adu co su tral ngidc gida cde vin kign
lan guy cua TCPV va hahh phap néu dong dang quyéh lap qui
cua TCPV phdi ¢é du thé' hdn. Néu di dang ta phéi thﬁc hiln
su so sahh rdi ap dung tidu chuén tren, Xem phap tung hanh
chanh thém cdu - glang van cao hpc 134 phap d? I cap.
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111.- Théam quyén Lidn quan dén gidm sat viln.-

T01 Cac Ph“p Vlen ed quyon ch1 u1nh 1/3 tnn" sh Gisnm
54t Vién va quyen kigm ke t?z s&n cur cAc Gl?l S8t. Thit Te
day khong, phnl 18 nhdng quyen hanh ckﬁnh thubn tuy. k1o dn
hinh thuie cua tham quyen nhuam.mnu sfe hanh chenh nhunr thye
cha* &av 1A nhunp tham quyon chlnh tri. Tuy nhlen ae tlen
v1ec trinh bay chuna ot tem xep chunﬁ VAo doan nn}.

1}= Ch1 dinh 1/3 Gidm Sdt Vieén. Theo dle 90 doan 1
Hién Phnp, Gism SAt Vién gom tu 9 dpn 18 Gism -
Sat Vien; 1/3 do Qude HAi, 1/3 do TAng Thing va 1/3 do Toi
Can Phép Tién ch? dinh. Hidn Phap khSnp bit budc lys chon
Gism St Vidn tronz thenh ph?n n%o, tuy nhién vi O trong
nghnh T@ Phdp nén TS1 Gro Fhdp Vién co khuynh hidng chi dinh
¢dc Thawm Phén van COifm SAt Vién.

.~ - N, - 2 ‘3,_.... . f - *

2)- Kif%m e t71 sAn cus Chu Tich Girw 89t Visn va
I . -~ e ™ ‘.
cac Cism Sot Viagn

Ghv den nay npudi to chue thﬂy TAi Cao Phap Vlen
hinh su quypn nay. Tren phi@nr dlen Hién Phap, sy kigm ke
t21 san Q1Uﬂ 741 Cao Phap V1ev va Cidm St ulen dat can
bqn tran mot sy k1 &m soaw h? tudng. Glcm Sat Ule kiém ke
tAi s3n cla Chu T;ch TA1 Gﬁn Ph“p Vlen va cqc Th Tm Phen TAi
Caoy, ngﬁ@c lai T8 C"o Ph: . Vién kigm ke t3i sAn cus Cha -
Tich Gidm Sat Vien va cac Glaﬂ 3at Vien.

¥

Pi%u 1 khodn 3 luat 9/68 ngay 23/10/1968 An dinh t3
chie va Jmeu hanh Gidm Sat le sau khi dﬂ lap lq¢_quyen lciam
t51 sfn che Cidm 5S4t Jlep con nhin manh rancr viee kism k&
nﬁy phﬁ1 duge hoan thanh trong 6 than dmu tlen cuﬁ nhigm -
ky quw S8t Vien. Tuy nhlen, chy dén ney aa Ean man nhlem -
ky m3 Clsm sat Viégn chuh ¢d mat hoet done kigm ké trl  san
nao ca, cn 15 ¢h{nh vi vay nen Toi Cao Phdn Vlen cung khong
co ly do gl 4% kidm k& tai san cte Cha Tich Gifm St Vién
va cdc Gifm Sat Vien.



CHUONG BA

~ thanh phan
toi cao phap vién



%

gy

- 70 -

Dudi nhan dé "thinh phan TCPV" te sé tim hiéu TSi
Cao Phap Vign gﬁm bac nhiéu Tham Phan va sd Tham Phan nﬂy
dude lus chon trong thanh phan neo .

PUAN T.- NHAN SO THAM PHAN.-

VAn-dé An dinh nhén sb Tham Fhan chn yeu cho sy
disu hoa cong ly tal TCPV dﬂ dua d&n nhleu cuoc tranh -
luqn phap ly s61 noi tai dién don Quoc Ho1 va trong gidl
1u§t gia. Do dn, trén blnh dign hge 1y, muon tim hleu ro
rqng f nghis cus vige An dinh nhan so, thiét nghi nén ai
séu vao dién trinh lap phap cta vAn ds.

»

1.- $8° Ridng tham phdm Toi Cao Phdp Vién.-

Nha Lap Hiér nam 1967 tai dieu 80 Hlen Phap da qui
dinh mot cqch linh 43ng : rr'GP‘iﬂ' poﬂ tu 9 den 15 Théam Phﬂn
Kh1 khong ﬁn dlnh chinh xac mot con S“ 1a bao nhleu co le
nho lap hlen mudn danh da dang cho cic nha 1lap phap tuy
theo nhu chu ban phat ¢ong 1y ma lua chgn mot con 58 thich

hdp.

Khi vén d8 nAy duge dua ra de md xé tai ngc Hoi
t0 thgy cé hel quan_ nigm d3i chqi nhaul Hg Nehi Vign cho
rang ds c¢d 4n nhﬁn s6 dam nh“n hizu h13u sy disu hanh guong
may Tu" Phap cua Vit Nam von da ning na ve lac hau nen
¢Ain phai cd 15 vi (bidn ban Ha Nghi Vign 56 bl ngay 16X8/
1968 trang 7). Trai i, Thugng Nghi Vlen 1ai quan_ niém
chi can 9 vi la au boi la hien nay Hoa Ky dén s gap iz ,
13 15n dén so Viet Nam cung chi ¢d 9 vi ma thoi. Hon nua,
Nghi Sl Nguyen Huy Ch1au con cho rang nga af chung tOl
chi muon con 56 9 4 Vl chang tha 1a 1t nguoi e lnm v1¢c
vdi tét cA ludng tam va héat sﬁcmlnh ngay dem vdi sb luong
thst cao con hdn 1a dung nhidu ngud1 qua va df nhién kh1
nhleu nguwoi que thi ngudi nQ nhuong trach nhigm cho ngudl
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kia, cong viac 13m sé khéng dudc hosn my" (bi@n ban Thugng
Nghi Vlen s§ 56 ngay 18/7/6§ trang 62) Mg dru quAn -
diem cua Thucng Nghl VIED rét 1A huu ly, the nhUng Ha~
Ngbﬁ Viéen van giu vunﬁ _ep trudnp cud minh va voi da s8
hien dinh da baec phue ngn1 cus Thung Nehi Vlan. Do d5,theo
di%u 4 ludt 7/68, TCPV Vigt Nem gom 15 Thsm Phen.

Mat khac, mot vai 4y luat du nap tgi Ha MNghi Vign
hn rang v1ec ﬁlpu hanh cfng 17 rat 1a quan tr“ng, do do
phap che cén rhn“ tgo mot sy 1ién tuc trong v1ec xet XU,
Mudn the, dleu can thl“b 1~ 12n 820 tr)nf thaqh ph n TCPV
luon ludn eA mot g5 Than Phnn cu Ve mot s\ Thar Phan tqn-
tuyen. 5u kan nqy xét re ratv chn thlmt néu ta thqy rang
vieé disu hﬂnh cong ly tai cd quan tai phﬂn £51 cAo nAy sé
tran tru VR quen thude hdn nho Pu nhin g Tham Phqn cu. Hon
nua, an 1 quoc gia cun; ahn phml thﬂy du1 g2 phu hdp vai
thic trang xa th, thu nhunp an 1é cap bién chuy@r tu tu
thoi trat tu XA ho1 mdl on cn. Day 1a mot dlem ehin yeu ma
ta khong ¢o dude néu bAu mot lugt 15 r‘“1'1-31’*1 Phen.

Chlnh vi nhunp ly do vua trinh bay, Ha Nghi Vien
a5 bic bo phJC nghi cua Thugng Nehi Vién va chép nhén
ngug@n tdc bau hai gt tai dieu L 1u”t /68, Theo daisn L
nay thoi "TCPV gom 15 Tham Fhan do Quoc HA . buycn chon 5
Tong Thong bs nhiém can cid tren mat danh soch 30 ngudi do
tham phan doan, cang td dosn va luat eu doan biu 1én. Mhung
trong glal doan mdl thﬂnh lap, TCPY chi gnm 9 Tham Ph°2
D bb tuc nhqn so cho du 15, F1Uﬁ nar1 thi ba nhlem ky dau
tlen cla céc tham phan, TCRY s5 to chuc mat cuge bAu cu va
tuypn chen th3m 6 them phan". Nht V“yhvdl sy oy 118u cua
gieu 4, ci 3 nam ta lai co mot cuge bou el tuyen chon
them ¢ hoidc 6 them phan tUy truong hop

pa th1 hénh didu 4, mot cuoc tuyen cul 9 Tham Phan
cua nhlem ky dAu tien dr dugc td chuie ¥a @ vi nﬂy &a tuyan
the nhﬁm chuc ngay 31/10/1968. Ham 1971 1% pam thu be cun
nhign Ky dau tién. Clng de thi hph didu 4 treénm, ngay
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6/4/]97L Hai nong To Chite bru cu bo tuc Uﬂ? tuyen vién
Thﬁm P‘an TCPV ban hanh mot ouyet dinh an dznh lich trinh
cud eudc vy o thém 6 Tham Phan [”E&N trﬁﬂg 24,63 nam 1971)

Cuoc tfﬂlh Cnﬁ} phan f d: bung na khi TCPV do
pbnn quyet nrar 20/4fl971 tuyen ba hAL kap hign o bAt haop
phep quy@s dinh ngA* 6/+fl9r1 nau breﬂ (CBVHCH trang 2766
nam ¢9(¢1 Phan ChVEt nﬁy Lrong Dhrn daﬂ 1y da cho _réng
quf@t u1nb ngay 0/4} 'L bﬂt th phAp vi cd quﬂn ban hanh vO
thnm QUYun QHTEu dinh HFY ¢an bat bdp h1rﬂ vi quygt dinh
dan uhudng An d¢inh sy tuysn chon thﬁn 6 Tham Phén TCPV
cung uwen mut aﬁn? sach 30 ng tuyew v1pn ar 1am sai  loc
ty sé hién diih o hﬂv qua 1o g;ﬁn At nhlau hlpu luyc ctr
s lua ohon cun o Conn tha than phan XU an, tham phan
chng 0 va luat su". (trfch phin quydt neay 20/4/71).

Nh vay, pﬂqL ching cuoc bay cu b5 tuc do dicu 4

luﬂt 7/u8 gui dinh la vi hién ? mot vql luqt gia chid -
trucng nifn phip chi dy ligu viée Uuyun chaon fﬂlu ddt} tu
9 gén 15 uhhm pth tren mjt dsnh chh 30 unﬂ tuyen v1en,

luat 7/68 5 chile hei ddt 1a vi hlpn (Ncuyﬁn Quanp Quynh
bl "Cudce kuupg ng1n wr thanh ann TGPV - sip dineg trong
ETS) Quan dAidm ney qu“ that dn khong phu hgp voi phan
quyct neay (’/6/19’?'I cua TCPY (xem GBYNCH tr?np 3825 nam
?L}o Trone vy aay nruyan don thinh cfu TUPV tuyen ba
b*t hgp hi i dimu b4 luﬂu 7/68, TCPV ds bee hhlnh cAu cup
nguyon don wa ie :"uh;eu chiv. e rae du lu*t 7/68 noi disuk
kbO“ﬂ 2 co oh CAD td1 viac bRy ¢l v tuyen ch}n thémn 6
tham ph“n tH1 ceo piur nAm thi ba nhiam kv uﬂu tién cun
che thﬁﬂ phﬁn TCPV dudng nhle nhung khon cn dﬂnh dleu
khﬁﬁn A0 Cu an 61nﬂ nhung thz thic cua cu’ c bAu clt nay
nen khong ) yeu T . ch1ﬂu roi Hien Phﬂp vn phﬂn-
dinh trudc v: tinh cdch hap hlen hay bﬁt hdp hlen cus cuqe
bAu cu ay Do 3 pha1 xem don khdi tf ve diem ne y v5 can-
e (trich phrn quyet agay 7/6/71}.

Nhut V“Y, voi phnn quvet 7/6/71 neuyén tdc bau bo
tale khong vi hien (nﬂu vi Hlan, tan ds khong b ddn) the
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nhdng vi nha l"p phap khong dinh ro su lya chnn & tham ph:
tren mot danh Sﬁch bea nhiéu ung uuypn vién nen TCPV khoneg,
ca yeu A de asi ch1uu vai Hlen Phﬂp hﬁu phﬁn dinh tinh -
cech hgp hi®n hey bAt hop nign cue cuqc bru c? 4.

MOt thnc mac kh?c duge neu len 14 Hién Phﬂp cri
qu1 dinh TCPV gom t 9 dén 15 tham phﬂn dUdb tuyﬂr chon
tr9n mot dnnh sach 30 ngudi Nhu voy néu chi chon 6 v1 th1
Quoc Hgi phs1 chon trén danh sAch ban nhiGu ung tuyen vien
thoi mdi phu hdp vd1i Hidn Phap ?

De thnqt khoi 181 bi ndy, luat so 10/71 ngay 26/6/
1971 sﬂn 51 vh bo tic luat 7/68 ndi disu 1 ds dinh rang :
"TCPV gom 15 tham phnn TCPV do Quﬂc Hoi tuyen chqn va Tong
Thong 0o nhi@m then mqt danh sack 30 ngudl do tham phan -
doan, cong £t dodn Ve luat sd dosn bou lén. Whung trong
nhilm ky dhu tien TCPV chi #bm © Tham phan"(CBVNCH trong
4350 nam 1971). Whu vqy, trong hign trang phap ch?, TGPV
Vlet Nom Conp Hﬁr ¢t 15 thém pban duGt bau mot ddge, tLru
nhign ky dru tien ehi ¢d 9t hﬂm ~han ma thoi.

11.- Tinh chit phdp 24 cia thaih phan 764 Cac Phdp ¥ién

{1968 - 1974},

Nhu da tr1nh bny, v ph?n quyet ngay 20/&/19?1 0
TCPV tuyen bA bAL hqp hien quypt dink n?"y 6!&/1971 cua
HOoi Unng T5 Chdec BAu cu BS Tic Gng Tuyen Vién Tham  Phen
TGPV boi 16 @ sy tuyéen chan thém 6 thah phan TCPV trpn mat
denh soch 30 ung tuygn vion da lam sal lac tf s hidn dinh,

Phaﬂ quyet nay da khoi mﬂo cho cuqc khing hofng
tram tr*ng va ban chit phap 1y cua thanh ph?n TCPV dudng =
nhigm, Vsn de duge dat re 15 thanh phan tham phon dﬂdng -
nhlgm gom 9 vi da dudc lga chon tren mnt danh S“Ch Zh dng
tuyen vien, nhu vay sy l@ﬁ chon nay co phu hdp voi ti &8
hién dinh khong ?
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Dny 1a mot de toi 501 dqng ds lam tAn nhizu glgy—
myc cun bao chi va gﬂy nhlpu cunc tranh luﬁn trong yidi
luqt gia cung nhu tal dlbn dnn Quoc Bi. Nhin chung, ngudl
ta nhin thAy rang khla canh chlnh tri dn that sy bao trum
khung canh phﬂp 1y eusn vin dé.

Trong WYL pan nhon dinh duge phé bifn nesy 3f5/71
ﬁv Ben Tu Ph"p Dinh Ché Thugng Mebi vlen ¢ho ring cuqe
bAu ¢ 9 th«w phqn TGPV dudng phidm t5 chue nam 1968 bAt-
hgp hlen vi khi ad i s8 tuyer chon 15 9/2h thay vi 9/30.
Do do Uy Ban ket luqn "Ng £ lnnp £on trong nién Fhap,

9 vi tham phan dudng nhidm nan 7 chide™.

De laﬂ san g, to du luan ngﬂy 12/5/1971, TCPV dn 8
mot thong can minh xA¢ TANE thqnh nhnn TGPV dudng nhlem
gude tuyen chan thao ti 18 1y thuy et nidn dink 9/30 nen
hop hign (chinh Luin ngay "11,/5/1971).

Ngoai ra, vd1 nhﬂn QYT nﬂﬁy 7/6/1071 TCPV cung
tai xac nhén quon ctvm nuy. Ta thu mn xe nhung luan X

'phqo 1y duge TCFV n@u ra trong ban An dan thugng dc bién

minh cho &4 hgp h1en cuﬂ chinh minh.

Dec qua phﬁn quyét ngay 7/6/1971 to thgy TCPY dua
ra 2 lap ludn sou i

1l)- "Chxeu chi con s 30 trén day phﬂ1 dudc xaem 17
s Un; tuyen vian £8i da vl khi chon s3 thom phan
PCEY t01 dq 18 15 cung ¥hong the cran trén denh sAch “qus
30 ing tuyen vidne. M.

" Ghleu ch1 so df trong cuge bAu cU VAo nam 1068
chi co 2l uUng tuypn yien dugc dus T8 quie - Hgi
as tuyen chon 18 v ch{ co L lust su ra ung cu, do do
khong £ha dnt duge s8 ¢33 da 10 Ung tuyen vien cho thanh-
phsn lugt s

" Chleu chi.., trong mat ché 43 dén chu ty do
khing cé vAn &5 g ci bit bugc...”
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i vay, theo TCPV con sA 30 hiZn dinh 1h con S8
khong el dinh, khong nhﬁ* thlet fhﬁl Hai du vi trong mot
che do ty do khong ¢ vAn ds Ung o bit buoc. Luan ol
nay co thP bﬁn nhan dugc hay Xhong ?

Tran bink dlen phﬁp ly thuan tuy, ta ph91 thﬁng
thing nhﬂn dlnh rang luan cu nay thlﬁu can ben phap ly .
That vay, Hi&n Phap da minbk thi ro rang TCPV gom 9 dén 15
tham phdn duge tuyen chcn trén mijt danh spch 30 ngddl.
Luat ?/68 ds8 chan econ s4 9 trong nhle ky anu., Vsy Quoc
HGI s@ ph81 chen 9 thﬂm phen tréen danh S”Cb 30 ngUdl. Con
s3 30 phal 13 con sh ch dinh, boi mot 16 de hi 2u neu uh91
chon 9 tham phan tren mot danh soch 2& ngadl thl un that
quyen hién dinh d¢ tuyen chan them ph?n TCFV cua Qunc HA1
a bi_hmn ché. DAY chinh 1a sy vi hién cua thanh phnn tham

phﬁn dqitong nhiem.

Lﬁp ludn niy df duge lugt s§ 10/71 ngay 26/6/1971
sua 601 va bo tuc luat f/68 xac nhan. Luat nay noi dluu 2
cho ring con’sd 30 lﬂ con 88 ¢d dﬂnh v nh”n manh rang :
"Trong trudng hop ad dnp tuyen vien chua du 30 ngUdl, sb
con thleu se duge chon trong “nhung unp tuyen v1en con 191
le s8 ﬁhleu cao nhat khong phsn let thanh phan... Neu
van khong qu 83 30 unc tuyen vian, Hai Dong T6 Chiie BAu -
cu phai tuyen 5 cuﬁc biu cu bAt thinh v& t3 chile lai cuge
bau cu 30 dng tuyen vien tronp thd¥i han ngan nh"t" Nhu
vay con so 30 19 con o ¢d dinh, trong bﬂt e’ trudng th
nao HQi Bcng T4 Chuc bau e cung ph“l 19m sqo cho ¢3 du
30 ung tuyen v1en, néu khong thl vi hién vl @8 han ché
quyen hién dinh cus Quoc Hoi tuyen chon tham phqn TCPV,

Nhu vay rd> rang thanh phsn thﬂm phﬂn TCPV dudng =
nh1em duge lyn chon tran danh séch chl cd 2& ngudl n@n
vi h1Fn. NhUng tai sao 1lai ad sy vi hiZn nay Xln nAi
ngay vi sy thidu sit cua luét 7/68 Phan quyat cun TCPY
cing nhin nhan nhu vay khl v1et ring :"Chidu chi, ngnal
ra khong ¢d mdt didu khosdn nao trong luat 7/68 cho phép bo
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o thanh nhan khiém khuyet bing chch 14y them Ung tuyen -
vien- & cac thanh phan khae. ™.

2}~ Phén qavet v1et tiep :"Chieu cki, av sao sy tuyen
chon 9 tham phan TCFV tren danh sqch 24 Ung tuyen
vier ¥hong vugt ra ngoai gldlmhan—tj—go—hlen —-dinh".

The nan lﬂ"gldl-h@nwty"50~hlbﬂ ~ainh" 0. Pham ‘dinh
Hung cung lap trUGng vai TGPV giai, thlch nhy sau :"Ty 1e
tuyen chaon cub uiec H31 1A 9724 hay 1 1/2, 666 cno hon  ty
18 t4i thi2u hidn dinh 1a 1/3, 4333 (9/30) Ty 1a 9/24  hay
1/2 666 cao hon ty 19 tai thisu hien dinh 15 173,333 (9/30)
chung minh rang 9 vi tham phan TGPY duong nhiegm dn dugc
Qunc H01 tuyen chon nap 1968 mot gﬂch hgp hién. Gidi  hen
ty bsd hlen dinh tw 1/3,333 (9/30) dén 0,5 (15/30) " (trich
bao CAp rien s6 ra ngny 9/5/19?1 bai "Su hgp hién cue
thanh phan TAi Coo Phap Eﬁﬁ?

Nhu vay, tom 4t ?ﬁ nan 1968 duge tuyen chon
phng mit ty le 1/2,666 (9/2# nim trong gidl han ty s6 hién
dlnh ot 1/3,333 (9/30)d8n 0,5 (15/30} nén duge coi 15 hgp-
hién.

pe pha binh ludn cvd nny ta nhan thﬂy rdng dny lqmot

1ap luan dudi ly cd tac aung cun mot trod fn thuﬂt lam
mo mat khan Elﬂ. l;l,u'1 va y, Hien Phap dﬁ dinh o TCPV gnm £
9 dén 15 thém phﬁn dugc QUﬁc Hml tuypn chon trén mvt danh
sdch 30 ngddl. Nary luﬂt 7/68 minh thi chan ngey g8 ¢ cho
nh1°m ky d?u thi ph“l ton trong ty l@ 9/30 d day kh)ng co
o} 42 co the_goi 1s "Eldl-hﬂn tv-sn—hlen-d1nh" oo mn ta
chi co "tv-le-h;gn—lua;_gln_" 15 0/30 ma tha1 That vny,
trong nhiem ky dnu luat 7/68 d& loai ra ngoﬁl eon sv 15 .
RSt lai ta ¢ch? chn ty 1g 9/30 , do do bAt cu ty le nao
ngoai "ty-lg—hlﬂn—luqt—dlnh" 9/30 dsu vi hlen, vi luat.

K&t luan, thﬂnh phnn ducme nhlem TGPV dude lga
chon ngodifty-lé-hién-ludt-dinh" 9 9/30 nén bAt hgp hlen,bqt
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hgp Dhﬁp. & any vl 1a nhlgm ky dau cus TCPV thanh thu to
khong tha du nhﬂp con sd 15 de thlet 13p gidi han ty sA
hién dinh hau hép hién hda thinh phﬁn TCPV duong nhign,

pS 17 mot vAn de duge mo xe mit efch v tw trén
binh dién phaz 1¥. i

Tran blnh dién chinh tr;, chdn quydt ngay ?/6/19?1

tuypn bd thonh ph?n hlen htu cua TCFV hgp hién quq that 15

nt hdp tlnh. ‘Hgp tinh nhu phan dan 1y cua bAn An dﬂ viot:
"Ka tu ngﬂy dqude thanh lnp den nay, TCPV 453 nhisu 1fn glam
thich Flen Phap va g1a1 qu}et trnnh Ch?p cigs Hanh Phﬂp va
Lap Phqp, gwua hai v1en quc Hul, thﬁm 313 kiem sndt eac cuSc
bau cu H01 Dang B3 Tinh Thi, BAu cu bo tuc Ha Nghi qun bAu
¢l ban phﬂn Thudng Vﬂen chi dlnh Gism SAt Vieén, o chUc age
bi@t Phnp Vien, t5 emic hgi donr Tham Phan chua ke viec xul
ve baﬁ hidn va phﬁ An cung qu9n tri ngqnh tud phap. Sy hién
huu ve sinh hﬂit cua TCPV trong cang dong qunc gia as ducc
tosn dén cbﬁp nhnn, cac quvet dinh chis tﬁn sn ds dUUc chap
hﬂnh nghlem chinh". Da ) sy tuyFn pth bct hdp hjen cur
thanh phﬁn hign hUu cue TCPV ch#c chap se goy ra nh:eu &s vo
nhlau X0 tran khlun quuc dan khong ann tln tUdng van  cfo
cd ch? h1en dinh cus quoc gin. Hou qu9 nay qua that se bAt
1gi cho quoc gia teong khi ching ta con phai @i phd vl
ngn cong SO,

BdL 18 do, thigt nghi trong trﬂdng hop nqy, chung
ts khong ldi {ch El khi hy sinh sy kien phnp 1y cho sy -
kign thuc te.

4 — -~
BUOAN 11.- PHAE CHAT THANH PHAN.-

Theo disu 8o khosn 2 Hidn Phap, Tham Phan TCPV phéi
12 nhing tham phan hay luqt su da hnnh nghe {t nhat 1« 10
nam trnng ng?nh Tu Phap. Nhu vay ch1 co luat su vd tham =
phnn mdi 2 quyen Ung tuyen de trd thanh thrm phan TCPV.
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1.- Lugt sd.-

Lugt s 1r ngudi h#Anh nghg tu do, dam nhgn v"* tr¥
blgn he cho tung phudng thoi ¢o nPn ¢ho tk nh phﬂn n“y voo
T8 Cav Fhép Vien da dam nh“n chuC vy xU "r hay khong °Vc
&3 nny da dudc dem o m3 xe ky ang tad Quac Hol Lﬁp H48n.
Tuwu trung ¢0 hai khuynh hudng chﬂnw u51 v® tAn thonh :

Phe ching dhi d& dues ra nhing 1y do seun

- ¢hl ¢ thAm phdn xQ #n mdi ¢ kh? nang dgm nhan

Vﬁl tro quan trong trong TCFV, eon luat su khong hisu renh
ré van de nqy

- Khdng nén dé luit su vgo vi ¢o nhu! vgy nganh Tu
Phﬁp moi glu dudc truyer thwng cus nd la sgng mﬁt

 doi song doc lﬁp, hosn tosn ¢t 1ap vdi m®1 gldi a8 quyét

dinh cus minh hoan toan theﬂ ludng tom va phop 1uau chud
khong bi bén ngoni chi phol.

~ Disu ?6 Hién Phdp cho réng quyEn ™ Phﬁp doe lgp
duoc uy nhlem cho TCPV va dude Hﬂnh xu bdi cnc
than phan X2 AN Luﬁt su khong pha1 12 tham phan xd fn nen
khong dide dng tuyen vao TCPV.

NEOWI ra, Uy Ban Lank Bao Quoc 0ia khi xin phuc nghi
ban du thao Hlen Phap cung neu ra hei 1y do khre de khong
cho 1luat su vao TGPV :

- Dohn thi ludt su khing phai 14 by phén cln quysn
Tw Phap. : '
X
- Vlec ba buoc lunt s donn phﬂl ds cu Ung tuyen vien
. vas thanh ohqn TCPV trql ngudb nguyen tEc ty do
cua nghe nghlap (CBVNCH An bsn Quoc H01. trong 568/31 nam |
1967} .
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Pe bién ho cho sy hién didn eun luft su trong TCPV '
S . ’ -~
nhisu ¥ kién d5 duge phet biou :

- 8. Hed Thenh Tun& .“...Luﬁtsni 15 ngd&i dung -
cham va hleu 3 hoon cquh cus nkﬁwg ngdL b1 can, h1 ro
hosn cenh cua phUnp npudi bi ngudl ta xAm pham quyan lgi,
danh du tnl SA1, ﬁhdng vi d2 khi lam nhlem Ty XU An, toi
thidt tUUng khong A1 dn &u tham quy@n va kinh nghlem hon, "
(CBVNCH-ABQH trang 568/33 nam 1967).

- 4. h;uygn Hin: Théng L & TCPV Hos Ky 80¢Y) théam

phqn a luqt s va ¢n th n01 1: tAt ca thAam

phan Hoo Ky ¢ou 18 1luat su, vi mudn 1d tham phén phei  &d
10 nam hanh nghe ludt su (CBYNCH-ANQH-trafig 315 nam 1967).

- 0 Dinh Th%nh Chau :"Tinh tbxn 1At su la mot

tlvh than luon 1ludn csp Llon, c 04 m&, cach mang
nhisu hon lﬁ cac vi thom phan. Thuong cac vi tham phan co
tinh bdo thi (OBVNCH-ABQY trang 568/31). ]

- 5 Keuyen Thanh Vinh :".., Luat su lq nhUnE ngddl
cung cd kifn thic phﬂp ly ngeng vdi enc vi th?m ph“r cung
nhu cong t> [CRYNCH treng 568/35).

Ludge duyet qua nhing w kién chang d61 cung nhu tén
uhénh ngﬁd; tn thﬂv rdﬂ ad hlen hUU cun lunt s tr*vp thenh
pnnn rr'GP‘T qua 1a cAn thift. That V“Y, diem trong you ma
bAt ol QLOP gia nao curp wde mong lﬂ e duan mIt nen Tu Phdp
doc lapc TV Phnn ch1 d“c l”pjkhl nao qu*”n biér h3 khong
bi tudc dont Quyen T Phap cung ch1 dudc dac lﬂp khi nhﬁng
ngﬂdl Cﬂm can cong ly duge hosn toan tig do dp xv fn. Do dd
khong £o ly dn g e khang cho e luat su vao TCEV trong
khi d¢ tham phﬂn cong uo, tham phﬂn cus Hnnh Phap, 151 duge
hanh xU quyen X én tai ¢@ quan tai phon tdi cac nny

Tom lai, nhitng ¥ kién ngan trd luat su vao TCPV
hosn toan khong chanh dang. Khi luat su déc tuyen thpm phan
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TCRV, vi an phﬂi bs sdt trén denh bieu lust ou dorn vn mepg
dﬂnh hleu 19 thﬂm pban TCFV, do do sé khang co sy vi phem *
dleu 76 Hién Phqp cung nhit kh TE trai voi ngu"ér tdc ty 4o
cuﬂ nghe nghiep. Con néu noi rang luat su khong phﬁl l'T
mot b3 phrn cus quyen Pu phﬂﬁ th1 4 2u nﬂy qun fhﬁt sni 17m.
Qu en blgn ho 1a mat chat l1eu cqn thizt da bo msy cong ly
dleu heanh 55t dep, khong oi cd thé quan nigm duge rang mot
nen T Phép dén cht lai tude doat quyen blen hq cus e¢ang dan.

Hon nua, ng}ﬂn them quyen tai phan thunn tuy, TGPV
cén dong mQt vai tro chinh tri quen trﬂnf. Vai tro ndy rét
thich hgp vdi gidi luat su.

Ghlnh vi nhunF 1y do ndu trén, nha lap hién da huu
1y khl bae b 14 yeu cAu phie nghl cua ﬁy Ban Lenh 9ao Quoc
Gin va luﬁt su df ¢o dip tham gla veao VleC ban phat cong
1y tai TCPV.

i

11.- Thém phan.- ' .

Tham phﬂn duge dnﬁ tuyen veo PCEV Fam thﬂm phan
xu an vo thﬁﬂ phan e ng 3. ngﬂl ra, thrm rh“n qu“n phép
theo luat 7768 cing duge hudng quydn nAy.

1) Tham phen cong £3 va thgm phan xd 8n.

Tham phan xd an dugc dng tuyen vao TGPV 15 la
duang nhiens: Lunt su nhu dA trinh bﬂy la mot doan the doc
1Ap vG tu nén rAt thuan 1¢i cho viegc xét X, The nhung

tai soo nha lap hién lgi cho tham phan cong t5 Ung cu VAo
TGPV ? Poc ky bién ban Quoc qu Lnn Hlen ngddl ta 1ny lam

ngac nhien khi khong ad mot y kién nna phat bigu de ung
hy hay bai bdc sy hign dign cun tham phan cong t3 trong
TCFV.

Quoc Ho1 Lap Hien mac nhien chﬂp nh“n su binh =
quyen gius tb?m phan X an vh tham nhﬂn cvng 3. Sy kien
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nay quﬂ that danr bi ch1 tr1ch. Van biat ranr thnw phan cﬂng
tn co mot kha nang phap 1y tuong dudnc vdi tham phsn xd An
Van biet ring mot khl da dic tuyen voe TCPV, tham phe n cong
td s@ ngdng honh ngha. Nhﬂng thd hoi tlnb thsn phﬂr xU thea
1énh cus hanh phap ma cac thﬂm phﬁn cjn" t3 43 thfm nhu

hdn 10 nam troi cd the got rin hoan tosn 1i%n khi trd thonh
tham phéan TCPV hay khong ?

Thi%t nghl, sy hign len cuﬂ tham phen ¢ong, td trong
thanh, phﬁn TGPV 15 mat trong nhUnp mri nguy ¢d de dq- su
doc lap cus nenTu Phep d& Whi Cong Haa,

2)= Thgm phan dén_su n tham ohen quan _phap.

pisu 80 khnqn 2 Hién Phsp chn Tang thnm ph"n TCPV
phal 1a nhing tham phan hqy lunt sy da honh nghe it nhat 15
10 nam trong ngcnh iu Phﬁp. Disu 5 ¥hoan 2 luat 7/68 nn -
dinh di%u klen v i cu cung chi chép nguysp vin lai d@isu 80
khoon 2 Hi&n Phap Van deé dat ra J dﬂy 1» d=nh td Tu Phap
dude dung trong cnc vaAn klon ke bren iz tu phap an sy hay
gom ca tu phap que A SU. Vﬂn de nry cunp aa gﬁy ra nhleu
tranh luan. lhlet nghl dé hl&u r5 vAn de ta nen ¢i veo dien
trinh lap hién vh 13p phap cus nhing disu khosn lien he.

Bién ban Quoc Hoi L“p Hlen tuyet nhlen khﬁng ghi
nhan mot ¥ kidn nAo A8 ¢ap dPn tham phin quan phap.

Trai lﬂl, tﬂ* Quoc H01 an Phnp, dny la mot de £ai
d? dude ben eni sau rong. Tal Ha Nghl Vlun, ‘digu 5 khoan 2
cue dy lu?t do duge Ha N9h1 Vl&n chfp thuan khong ban ﬁﬁl
vai da s8 65/92. Didu nhy gh1 ro tai khoan 2 : Pa Hanh nghs
it nhat 1la 10 nam trong nganh Ty Phép hoy Quﬂn Phop (blen-
bAn Ha Nghi Vién &5 43 negry 18/6/68 trang 7). s

3ang dén Thudng Nghi Vien, vién nay da bac bo quan
diém cua Ha Nghi Vién vdi da sa 33/L5 véi vhimg 1y do
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- D& bAo Ve tu eAch doe 1Ap tuydt dii cus cac tham
shdn TCPV vi cde thom phr quin sy trige thudjc bl Qude Phong.

. Cre v1 n’:v +h1:U Kha NANE chu;?r man., (bien bar
Thugng Nghi Visa st 56 ngay 18/7/68 trang 80/56).

Ha lNghi Vign tra 101 hei 1y do m? Thugne Nehi Viégn
xin phic nghi

- B Gude Phong Hoy B Tu Phdp déu 13 nhing  BJ
cus Hamh Phap ca Néu Thugng Nghi Vign @@ chﬁp
nhén che tham phan bnng e dugic UH¢ tuyen voo TCFV thi tai
se0 lal hep hoi vdi tham phaa quﬂn phpp 7
- Cac vi tham phan quﬂn sy thucng 1 ¢dc vi 'GUGC
mang ten ﬁy vien nny pho uy vign C“lﬂh phu dou
duge tu en chpn ¢cén ¢’ vao tieu chufn tHi thisdu of van -
bing ¢ nhféin ludt khos... {(bien ban He Yghi Vign sb 64,/68
neay 187 & trong 11}).

Vi, 1nﬁng lunn oy n?f , Ha Nghi VTﬁn von giu
nguyon quen dl?m va &7 bde bo phuc nghi cun Thﬂdng Nghi -
Vien vdi dn 556 98/102 {nphis la hon 2/3 tong s& Dén Biau
hién dink) (phic nghi BBENV sh 64,/68 trong 59).

Vvl khong cf phﬁr nghi cts Tong Thine, thes 18
thd::?n{f thi qunn dianm Lud Ta MNghi ‘J'Len 1o chung qu}*'&t
nen d1pu 5 khoan 2 nny ann; le nhﬂj ghi ro Dq hanh ngh%
{t nhft 1r 10 naw trong ngﬁnh Tw Pnﬁp hav Qucn Phap. Thﬂ
nhung, khl thqnh lhnt dude TWEF Thvne brn hanh khanf h1eu
vi 13 ?1 ¢iau q khoin 2 ehi ghi ﬂﬁ hanh ngbr {t nhAt 1a
10 nam trong ngsnh Tu Phap (TPTS 35 lXé trﬂng 65). Do do
dwnh tu Tu Ph?p duge dung g diéu 5 khonn 2 nﬂy ph?l duge hisu
13 pom.tu phnp den sy lin tu phﬂp quAn su. Thim phen Quan
sy nhu vqy cung dudc ung tufen vao TCPV. '

Su plnl thich nqy rat phu hop vdi thuye te bing-
ching hien rhién 13 tham phﬁn tDl cao tal chie Nguyen Mong
Bfch nguyén 15 Pai TA Quin Ph?p. '
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Dz phé vinh su hien dld cun hﬂm phrr qu“r phﬂp
t“i TGPV ta thﬁv rigp trong bAt cu cd ché hlep dinh nAo
cuﬁ quoc gia, V”n de quon trong nhet 13 khi dat dugec tinh
than cuﬂ élnh ché khi thyc thi. Trong lanh vuc td phﬁp ’
tlnh thﬂn nay 1a sy doc lwp. Enc lﬂp 17 ticéu chudn can-
yeu dé 1ya chan nhdnv ngddl cAm can nﬂy e tai TCPV Thlet
nghl, thﬁm ph”n qucn phap khong h01 du i eu kwnn nﬂy de
co the trd thanh thom phﬂn t54 can. Ky lunt aat cus quAn’
doi hdn muoi nam 48 ddng khung ly trl, viec x2 An theo
lenh dn 1o thoi quen nci thqw phﬂn quan phap, Do a5 sy doc
1ap cua TOFV sé bi de dﬁﬁ néu thanh phﬂn tu phép quan sy
hlen htiw tai cd quan nay.

111.- Nhdng thanh phin edn thitu ted TGL Cao Phdp Vidn.-

Trong bidén bAn Qudce HJ1L Lﬂp Hien ¢d nhisu ¥ klen
cho rang‘npn cd su tham gia g:“ cus glao s luat hoc veo
TGPV. The nhung ve sou N kién nﬁv bi bAc bw bdi le :"...
Cnc vi as rtt g1ﬁ1 ve lf thuyct va céch Fl“ﬂ? day, nhung
v& kinh nghlem s #n thl chdc chdn 18 khnng co“(CBVNP” An

ban Quoc Hoi trang 308 nam 1067) ¥ kifn nAy qu“ thot kkbng
xac dﬁng. Al cung bidt rang 133 s luat hoc 1% nhirr ly-
thuyet fla noi t1enﬂ hoc 1y so df hﬁt trién manh 1s nho
& céc Vi nﬂy. Hoe ly vi di sat vdi thyc trpnp %7 hdi nen
da dong mﬁt v21 tro quan trong trong v1ec X2 an. ch lv
luon ludn cqp ti8n hon #n le, do dﬂ sy tham gis cua 91ﬁo s
luat hge vao TCPV thﬂt 15 can thist de chong 1y dl gﬁn co ng
dﬂn Ngnai ra tinh than khqch guan, v3 vy 1@i cUe crc vi
nnf lam cho su doc lqp cua nén tu phap nude nha ngﬁy the m
Sﬂng to. Thidt nghi dﬂy 1a mut sd thieu SOt quan trong cus
phap ché higntai ma ludt phép ¢an nén bd clu.

Sau cung, V3, phnn 1dn tham quyen cur TCPV thuoc
1anh vuc cong phqp do ao su hlen dlen cus cae luqt {1" cong
phﬂp rét 18 chn thlat. Thqt vay cmng phﬂp, tu phep, moi
nganh luat hoe nay d2u co nhing sic thdi dge hiu rieng bﬂet
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Nat th ] phan ¢ the am tudng ve |u Phﬂp nhung lgi 19 mo
ve cong phnp (1) pn as, 1y tudnp 18 lam sao tao dd@c sy
hlen dien cua nhing luﬁt gin tham ¢ ve cong phap tai TCPV

Co nhu thg thl may ro t3 tung cong, phap moi ¢35 co trién
nd tat dep.

P e L e T L E R

(1) c¢ido sd Duﬁerger cuhg déng ¢ vé diém niy khi 8ng cho
r¥ng h3u hdt che vi h§i vidnp cia HOI d8hg Bdo hi#n
tai phdp, trxd gido sd Marcel Waline; khdng cd kha -
nang d&e blet vé mdn Ludt Hién Phap {Xem Droit cons=

titgtionnel ~ p. 651 in 1dn ¢hid 9 ~ pP.U.F. Paris
xudt ban).



CHUDNG BON

iing tuyen va tuyén cu
tham phin toi cao phdp vién



*i

- R -

POAN 1.- NG TUVER. -

T.- PA%Q hion dhg zugaﬁ -

Mudn dudc ung tuyun thﬁw phon  TCPV, nhﬁnp +h;m -
phan XU an, tham vhan ¢ong tA vh lunt su noi d cde disu
kign sau :

1) Ve guﬁc tigh Luat bit bude ph“l ¢3 quic tich
Viet Nam nguyen thuv hey da hﬂl Vl@t t;ch it
nhédt 15 10 ni tinh dﬁn ngay 31/12 nam bAu cd. DE minh
ching diem nay, khi nap don Ung tuyen, dudng sy phﬂl kém
theo trlch luc khﬂl snnh hﬁy 4n thé vl khoi s1nh. D51 vdi
ung tuyen vien noo hoi Vit tich thoi phni nop thém chung
chi h31 Viét tich.

So vd" dleu kien dz ung cu Dén Eleu, Wghi s1, dihu
ki“n Ung tuyen tbpm phﬂn TCPJ Vc phu?dnEr d1@n quoc tich co
va At geo hon. Dieu 32 khoan 1 Hién Phﬂp cho pnep nhUng
cang dfn cw Vnet tich t khi mdi senh hoze dq nhap Jlat-
tich it nhat 1n 7 nzm, hoac da thy dac hofc h01 phuc viet
tich. {t nhét %* 5 nam deu duge vng cw Dan Bleu, Nghl LI

Fuqo 191, disu 5 khoan 1 lumt 7768 oni chﬂw uh“n Ung
tuyen vian th“m phen TGPV nhing Unyg tuv n vien nso co
quac tich Viet Mam nguyen thuy hoge da hdi Vigt tich {t
nhAt 1% 10 nam.

Mat khac, né gu so vOL cunc bru et lonp Thong, dleu
k1en qu“c tich cho cqc ting tuyen Vﬂen tham phﬂn de dai hon.,
Ja &udc Ung e Tong Thong, dieu 5 khoAn 1 'Hign Phd p bdt -
buac cfe cong dan ¢ V1§t tich tu khi wdi snnh ra vq khong
chAp nhan truong hap hoi Ji@t tich nhu dﬂ thay 3 disu 5
khoqn 1 lust 7/68 Chlnh vi sy dz dai nﬂy, nhleu Dan Bleu
d01 hoi ph“l ed nnt S dong deu pitda Cﬁc disu kien Unp el
Tong Thong ve tham phon TCPV i “T01 thny nhing ngudl
trong TCPV ¢ung quen treng nhu Tonp Thong... nhung ol
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trnng TCPV méc du ho chi ndnm qyen T Phap nhdng ho ird
co quyen 1Am tai ph“n ¢ho cuwc bau cu Tong Thong, Ph)
Tong Thong, h?) cw quyen lﬂp dﬂnh séch ung et v1en ve ¢d
quyen blEh qufet cuye bﬂu ol nay th 13 hay khong th 1&,
tdc 14 ¢d the anh hUGng veo Hanh Phqp. Mat khe e ho eon ¢o
quyen phﬂn quyet cac dﬂﬁ luat cur chung ta lnm, tic 1A
ha ed quyeﬂ tql phan ve Lap Phsp nis..."(Bien ben Ha Nghi
yién sb 42 ngay 17/6/68 trang 69).

Tuy nhidn ¥ kién nay 47 khdng duge nghi truodng
chgp thuan.

AP nghE ngh R : Be bas drm klPﬂ thuc phap 1y cua
50 Ung tuyen V1en, lus t bat bunc eAe lL:t su hay
thim ph n pha1 dq hﬂnh nghu it nhnt 1a lO nam trong ngmnh
Tu Phﬂp. Duge ku 15 chinh thie hﬁnh nghe asi vdi Cﬂc thmm
phnn k& t ngay adge bo nhlem vh ded vdi lurt su kP £l
ngay thanh lust su thué¢ thu. Thoi girn nghl gla hﬂn, tqp -
sy hojc dam nh1em mat chue vy khac khong duge tinh vao
thom nién honh nghe

VéAn 8 dat ra g day 1o mudi nam phuc vy tronp
ngﬂnh Tu }hnp can ¢d mnt sy lién tuyc th kh\ne ? Chéng han
mot tham phan hanh nghﬂ 7 nim, Nay vi nﬁy chufen sang nganh
luat sU dude 3 nam, thd hdi dudnp s ¢d d1 10 nam tham
nién hién dinh hay khong? Van da nay dn duge dem ra ms xe
tai Thugng Nghi Vien, phan ddng ¢ c hghl 3i cho ranp migi
nam trong nyﬂnh Tu Phﬂp thego thﬂm y ua nha Lap Hien 13 tudi
nghe trons, ngﬂnh Tu Phap khong ke 1 & thanh phnn nao, do
do néu hode 1 thﬂm phan hﬂy luat su thd1 cung dn ¢d kinh
nghlem trong nganh Tu Phap r01, nen trudng hdp na y dudc
quyen ung tuyen (bien bon Thugng Nehi Vien s5 58 ngfy 22/7
68 trang 145/58).

3)- Hanh kiem : Ung tuyPn vién khing bi én dni hinh
hay tieu hinh ngoai tru an ph3t tisn hey phat tu
tit 3 thang trd xuong vi to1 s0 xuht bﬁt cdn. Tuy nhien, néu
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bi phat ve thi &ao tau trong mot tei nen luu thnng duci
3 thong cung bi mﬁt quyen Ung ci. Duong sy bhql nop tu-
phap ly lich phifu s5 2 khdng qué 32 thang de minh chung
dien pny.

Ngoni ra, ﬁng tuyén vién khing bi ring phot ve ky
1luot t¢ hinh phnt plnnp trﬂt trd le,, néu 18 thAn phen v;
khvnp bi dinh chi hnnh nghe hay m3t hinh phat o Bgng hen néu
1a luft sSu. Chung ch1 khﬂnp bi. nhung hinh phat n@y cung
nhu chunc ch1 &7 ha anh the 1t nhﬂt 1> 10 pam de chu tich
TCPV cap neu 1% thém phﬂn et an, “ng Trudng T Ph?p cep
néu 1& thom phdn edng ta, thu linh LuAt Su Dosn cap néu 1
lugt su.

Tém 1ai nhing didu kién ve hanh klum neu tren da
dugec nh# Lﬁp Ph“ﬂ mink dinh mvt cqck ti mi khdng rpnﬁl
mye dfich 1ﬂnb manh hon thanh “hﬁn thﬁm ﬁh“n TCPV ned hau
nﬂnp uy tin cua ¢d guan tai phnn t01 Ca0.

4}~ Xu hudng chlnh tri : Ung tuff vien khSnF ed
hank vi chonp ini chinh thé Gﬁnp Hon v nhung
hanh v1 th“n ang bﬂg hode trunp lﬁp “than Cﬂn?. Dﬂy 1a hau
qua cue dluu £ vL »u25 Hién Phop chi triong rine Viét-
Nam Cong Hoa chonp “ﬂw chix ngh1n Fonp Sﬂn dUdl mq1 hlnh
thie ve mQ1 chng dan deu ¢ nghis vy bAo ve o qUﬁc va
chinh thﬂ non;r Hoa .

theu lunt g a da chi trich digm nay ve cho rang
day 15 m\t disu khodn qua md ho cd the ngan trd khOng cho
rhunp thnm phan, lurt su co tem huyet theam gisn V“J cong
v1ec cam cﬁn cang ly. That vay, cho dén 08y, ngudl ta
cung chusa djng ¥ v&i nheu trong vige glﬂl thich thé nro 18

hinh vi ching lai chinh tha Cing HoB .

5)- ﬂnF turgn v13n ph:1 @ trong tinh trong hop lg
guan dich : Whu vay mc du chun th1 hsnh nghla
vy quan suy cac 1uau su, thnm ph"n van h01 ﬁu dieu klen

da Ung tuyen. Tai &80 luat khong b4t bu:c cfe ung tuyen-V1an
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phﬂi tbl hvnh xang nghlc vu quan sy? sd 4i khong bit buoc
nhu vny 1» da glup cne lu“t su hogce th“m phqn 19n tuoi
nhung chua bAo gio.  thi hes o quﬂn dich ¢o dip dem kha
nang ctia minh de phuc vy 'cong 1¥.

Snu khi dc hii &0 nhing diku kl@n tren, munn ung,
tuyen duong su phﬂl 1nm ddn xin ung tuyen le dﬁy du chi
tidt . co thi tHUC chd ky cua PG, Tlnh
Thi Trddng cung d{nh kam nhUng g1ny tJ chdnﬁ minh de dg
nap tal hq1 dong to chide bau cu chem nhat 12 30 ngay trude
ngﬁy dau phinu.

11.- H§i dong 26 chide bu cd.-

D& dﬂm nhqn vmec v cbﬂc va chung quyat cac vin de
1lién quan uen cuuc b“u o Thqm Phan TC PV, mnt hW1 d)ng th
chuc bau ew JUUC chu tich Thuang Ngh% Vlen trlau tﬂn chﬁm
nhat 15 60 ﬂE“y trude khi nhigm ky cus cac tham phén TCFV
duong nhigm chAm dit.

1}- Thinh phan : Hoi dAng gom ¢d

- Chu Tich Thugng Nghi Vién, Chu Tich
- Chu Tich 7 Nehi Vign Phd Chu Tich
- Nut Aghl ai Thugng Nghi Vlen Hoi Vien

- M“t Dar: Bizu Pa Nphi Vlen v
-.Mot thamn phep xu 4n khong ra trenh

ou d TGPV de cu i
- MOt thﬁm phan edng t3 khgng ra
tranh cu do BG Tu Phep as cu "

M3t luat su khong ra trqnh cd
dﬂ Luat Su Doan ndi hot dorg
t5 chie bau cu dgt try sd de cu "

_Van phong hﬂnh chanh Thuqng Nghi Vlen dﬁm hgn
cong vinc thu ky vo to chic vat chAt cho hoi dong to chie
bou cud.
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2)~ Cong viec vng cl cde hoi ding ¢

N&m nghy sou khi h&t han ndp don, denh sdch Ung-
tuygn vién phgl dudb hél dSng t3 chdc bdu el nlém ygt 15n
thd nhat tai try s0 Thudng Ngh; V;@n, Hn Nghi vV~ @n, TAT Cao
Pth Vien, Bo Tu Phnp, cac top an va cac Luat su Doan trén
toan quoc. buge blet, cac ung tuyen vien duge lﬁp thanh
ba danh sach rleng blet cho ba ng?nh tham phﬂn xu ﬂn,th?m
phan cong 5 va 1ugt su. H91 donp tn chic bau cu s& nhén
ddn khigu ral ve tu cach cua ing tuyen vién do cu@ tri trong
el tri dosn vo Cﬁc g tujen vien de nap. tai van phong hoi
dqng. Thoi hnn ae khi fu ugi lﬂ 5 neay ke tu ngay niem yét
danh sdch 1lan thd nhét.

H3i Dong TS Chife Bau CR s& thdng bao sy khidu ngi
che g tuyen visn bi khidu noi cham nhnt 1r ! ngﬁy trddc

phién h0p et xét hd sd. Dudng sy co qugen xem hd sd v
ngp bién minh trang toi vian phnng h3i dong.

Hoi d?ng ph;i cdu xét hd so cde ﬁng tuygn vién
trong vong 6 ngqy ké tl ngay hét han khidu nei. HDl dang
se quyet dinh chﬁp fhan hoy bac bd h3 so theo da s5 qua bEn
tong 85 hoi v1en. Trudng hdp 8d phleu ngAng nhau, phlau
cua Ghu Tich ¢d higu L tﬂl quyet. Quyet dinh cua hgi
dong ¢d tinh cdch chung quyet.

Hoi dong phai niém y8t dsnh sdch Ung tuyén  vién

’” L £ » . —~
chinh thic 18n thd nhi trong thoi hen 24 gio sau khi  d7
edu xét xong tAt ca don khidu nai.

~ » 2 . o~ .;" AT +
POAN T1.- NHUNG GIAT B0AN COA CuBC TUYEN ¢l THAM PHAN
TO1 CAO PHAP VTEN,
€3 the ndi ring de 1n mSt cuSctuygn cﬁ(b?u cu vH
tuyen chon) phuc tap nhit. Theo klen cua cac nh? 'Lﬁp -
Hién va cac nha Lgp Phap s\ phdc tap n?y nham dam b0 Chﬁ.

sy doc lap c&a tham phAn TCPV = Cudc tuyén cU tham phan
gom co cac giai doan
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- Giai doarn bau cu tri doan.
. . » . LY Y L) r) .
- Gisi dogn ¢u tri dhan bAu cd ung tuyen
~ -~ -
vien tham phsan TCPV.
. s r b r ~
- Glai dogn tuyen chon cua Quoc Hoi.
- Sy be nhigm cia Tong Thing.

T.- Gicid dean bdu od fri doan.-

A.- NEN BEU ¢U TRT DOAN HAY KHONG ?

H1ian Phnp disu 80 khnan l dinh ranp TCPV gow tu ¢
dén 15 thanm phan do Quoc H01 buyen chan va TonF Thon? bo
nhlem theo mot danh sqch 30 npudl do Thﬂm Phen Doﬂn, Cong
T5 Dodn va Luat su Domn bau lén.

Van ﬁe a3t ra d any 1a 30 ngddl duige chuyen qus
Quoc Hq1 tuyén chqn phal dugc tct ca cifc tham phﬂn, lunt-
su bau len héy ehi ¢d nhung thﬂm phdn, luidt su dic cu qua
wot cune vau ey mdi duge quyen ‘chagn 30 nERoi vng ¢ vién
tham phan TCEV ?

. v, A 0w ’ L -,
Khi ben cai voan de nay, c¢o 2 quan niem doi chnai :

1) Qgﬂn niew cua Thudng, Pghl Vien : ThUdnp Fght V1er
v3i dr sb 33/&) @5 chAp nhan quan ulen sau 1 CU

tri bau n g tuyen vmen tham phan TCPV gnm cd thon phan X
an, tham phﬁr edng 3 vs cnc luat su thuqc cdc Iust su dorn
Thanh phnn ov tr1 thuge tham phﬂn dnan, cnnp 5 dnﬂn, luat
su doon dang d3u nhau. NhAn s8 cua doan the {t dran vieén
nhat An dinh nhon 56 thonh phgn el tri cus moi nganh. Doon
the nao cd sA dgng hon se tuygn chon ph:n e tri clo ngﬁph
minh thes tidu chufin tham nién hanh nghe. Thudng Meghi Vlen
neu ra nhing ly do de banh vyc 1lap trudng cua minh

- Cho tAt ca crc luat su, thqm phrn didb vao cu tii
donn bsu tham phan TGPV thoi dAn chu hon 1s gidi ha M mat
s3 ¢l tri dasn nhat dinh.



- G2 -

- ﬁéu phAi bAu o tri doan thi tdn rhisu cong quy.
-.cu tri dOﬁn donF thot ket cum moi chic chan.
- Khu phai. bou ol tri doan thoi cuse tuy_n et
tham phan ”GPV X0 nguyeén tic d?n chu vi hhﬂ]
bau qua ba cap.
- Khang ai unﬁ ¢ de duge di hau

( bién ban Thugng Nghi Vign s 56 ngoy 18/7/68
trang 114).

2)- Quan dienm cua Ho Nghi Vlen : V& dn 88 51/92 Ha
Nghi Vien chap nhﬁn nguy & Zn tidc bru cU tri dodn
(bidn ban Ha Nghi Vien -s8 43 ngay 18/6/68 trang 52).

Trong phién hqop phuc nghi, Ha Nghi Vign d2 bpc ba
quan diém cus Thugng Nghi Vien va dun ra nhiin g khuyct ¢ em
cun gini phdp ndy :

- Thlet th01 cho doqn the luat su vi st IUﬂ su
: d\ng pip God so dO“U v1en ngnnh xu nn v“ c“ng

t5 (ludt su gom 150 ngudi, thanm phin céne th ve xQ gn moi
nganh 95 npuidi).

- 35d cach bigt nhan s gidn 3 doan th ceng. ngAy

cang ting, luAt su cine ngAy ceng dhnc.
- Nhihp neudi thang du vi {t thim nifn bi tudc quyen
lua chgn.

(bien ben phic nghi He Nghi Vidn sb 64 neny 16/8
68 trang 59).

Do do theo Ha Nehi Vién (@fy cing 12 quen diém
chung quyet) c? tri dosn gom 150 nFUUi (m01 doan 50 nFudl)
do cac thAm phan, luat s bsu léan de di bau ung tuyen vign
thsm phean TGPV,

De phe blnh, ta thay ranp 9191 phqp cus Tkudng -
Nghi Vien“co nhidu wu diem hon. That vay, tat ca cac tham
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phan, luqt su thAm nian deu duqe () lqm unE tuyen vian
thaq Dh?ﬂ TCFV 1a mot Plfl phao dan chu, {t phuc top va
33" t5n kém chﬁ nrﬂn quy quwc Fla. Tuy nhlun, dung nhd sy
chi trich cun Ma lghi Vién, néu e ring doqn thé neo {t
dnﬂn vién nbAt s@ an dinh nh?n s& thrnh nhan cu tri cus
m01 ng“nh thoi quﬁ that dnAn the lust su ah thua thlmt vi

7 1ud Tt s Gong Fcp doi. Hon ndﬂ tieu chur n tham P]un
cung chus hin 17 tiéu chufn xnc dang de tuyen chgn cac e
tri trong ngﬂnb dong nhan s,

oo do, thidt nghi de trﬂnh hai khuy@f diem n?v dnn&
th¥i vAn bao luu dugie nhdng L dlew trang 91“1 phap cun
ThUGng Nghi V* en, thist nghl ta neén then mot qu“n dlem
chlet trung Theo do, t&t cn cdc thém pn"n cong tn cAc
thal phan x? An, Cﬁc lu(t su Khonr pth blet, moi thrnh -

hﬂn se ty chon 1nv 10 Unr tuyen rien tham php LGPV trong
ngﬂnh cue mlnh Vn chiéu theo danh s% ch %O ngudi v*y thune
Qunc ”ﬁl se tuyon chan thim phan TCPV.

H.- BAU ¢ TRI DOAW

Then phﬂp ck hién honh, cﬁc e tri 8 bFu lén cu
tri dosn 150 nguoi da bhnu ung tu;ew vién tham phan TCPV.

L] . > L) w -~ r ~
1)~ CU tri bau cw tri dosn : Nhe lap phap rat, rong
o~ LY r LY =] , =g rd ~ -~
rai vs mudn danh cho tAt ca coc tham phean ve luit
’ L L] . -~ ~ » .
su ¢o dip bAu cu tri doan nen ds qui dinh :

LA cq tri thﬂm phﬂn duan, mci tham phan chuyén -
nghlep thudc ngnnh %0 dosn khong phﬂr blet cd quen tei -
phan (thuong luat hay dic blet) dan sy hay quan sy (tal-
chuc, blet phai, deng thi honh nghis vy quen sy, huu tri,
nghi gid han hay dai han).

..-u--._—----».--.r————-._—-..“..--.—-._—.u—

(1) Giai phap n&y r&t hoan hac nhing gdp phaz nét trd luc
phep 1y 1a phé* tu chinh diéu 80 khoan 4 hien pkap (thanh
phin cd tri thabe thdm phan dﬁénf cbne td dedn va ludt sd
doap phdi ddny déu).
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L» cu tri cSne 3 dn&n, i thfm phau chuyér nghigp
thude nesnh cing t3 bén canh cdc cd quemn tnd phﬂn (tai chUc,
bqu rhai, dang thi henk nghis vu quén sy, huu tri, nghi
#i8 hon hay dai hon).

LA cu tri luft su dqu, fiila] 1u:t st e Vigt tich, -
drng henh ﬂyh hode n”hl pth hoas S sdt tan.

2}~ QU _tri dosn : cu tri dorn bru ving tuyén vién tham
phin TCPV vam 50 thém phen xu sn, 50 tham phan

cong ta vs 50 1udt sul tP“nL cac lu“t su dorn. Thanh ph?
moi el tri dﬂﬁn duge bau theo the thuc llHn danh da s3.01
llﬂn danh pnm 10 rgudl va moi ngudl ¢ quyﬁn chon tol dq

5 1ién denh. MNam llen drnh duge nhiégu “hip_ nhAt cus moi
doan se dic cu. Di u C”ﬂ nhén mﬁnh lﬁ moi lién deph muoi
ngddi nay phn1 thuﬂn nh#t nrlu'1 15 gom tomn luat su, than
phan eong 0 hay t tham phﬂn o ?n.

3)- T& _chide bau c& v khleu nni @ %51 nepnh tham -
phﬂr dﬁﬂﬁ, cmnp 5 dor n, 1uﬂt su dunn ph°1 lap
mot Uy ban co nhlem vy td chiie cune bﬂu cu o FlFi quyét
chunghth“m moi vén dé lién quon dén cuwc bAu el ¢ tri dosn
cus mot ng%nh.

M31 neanh phii hoAn thanh cude bou 50 ¢ tri chAm
nhAt 15 75 negoy trude khi TCPV man nhigm ky.

Cham nhét 1a 20 np;y sou khi ef két quz bAu ¢l cus
npnnh uy ban n01 tran phal _nap danh s“cg e tri bau Unr
tuyen vien thﬂm phan TCPV 1én hoti dwny t* chide bAu cu.

HO1 d7ng t3 chie bAu ot 1ﬂp danh sfch ¢u trl rleng
blgt cuﬂ thﬂm phqn doan, cong 5 doan, luﬂt su dosn Vo
niém yat 1hn thu nhit cham nhAt la 7 ngﬁykseu khi hét han
nap danh sach c? tri. CAc don khleu nﬂl ve sy sat tén hey
cac lam lﬂn khac se _nap tPl hq1 dOng to chdc bau cu trhnfl
han 7 ngﬂ“ ke tit ngay nlem yet. HOi dong 5 chuc bAu cu
citu xet chung tham cac ddn khidu nai v'1 se cho
niém yét 1an th hnl danh sdeh ci tri cham nhAt 15 § npey
sau khi hét han khidu ngi.
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Van da d4t re 3 dAy 1» i s3 ding re thanh 13p et
tri dofn da kA cu? Trén nhdﬁﬁg dién lf thujgt aAe than-
phen, luat su se tu dong thanh lnp mot el tri doan f?m
lO ngudl, the nhung tron thyc ta 1t ¢ ni ty nhleq ra Un{
c ds duge 61 bAu. Vi luit khonp chn Ung tuyen vieén thW“'
phﬁn TCFV ¢a nau trun: cu tri donn nen c3 thé dng tuyen -
vien se dUnp dou mot lmen danh cu tri dvan. Tu nhﬂen, su
k1en nav rat, nguy higm v1 le npu dic ol voo el tr1 dorn thi
chac chin tne tuyen Vlhn nry s& nam duge 10 phleu, nhunp
rui ro llen danh thﬁt et thoi tinh thin sé b1 xuﬁn{ dde
vi vao cu tr1 dofn eon kh@ng dudc nsi ch1 den chuyén thonh
Unr tuyen vién. Dn dﬁ ﬂhﬁn d ng Unp tuyPn vién khong 519-

h"p mqt l*pn danh cu tri donn ?ﬁﬂ ca mﬂ chi ﬁung ngﬁﬁl
van dong thanh lcp cu tri duﬁn . thonh thi J plaﬂ d~an
nay Un” tuyen V1ﬁn cung phﬂﬂ fm bh”ﬂ hﬂst Jﬂng roi an t"
cd the coi asy 1 ﬁt Flal doan trnnr t1eﬂ trinh tuyen cu
th m phon TCPV mac du trén ly tbuyﬁt nd ehi 1» vige bau
cu nq1 bq.

11.- O tni dodn b&u dng tuySn vila thdm phan TCPY.-

Snu cuoc bﬁu e tri aown, 5 lién dth duge nbi;u
phlen nhAt cus moi rFﬂnh s& di bou ung tuyen vién thAm -

phqn TCPV. Mhut vqy cu trl 11 bAu s& pom 50 them phén  xu
an, 50 than phan cang t8 va 50 lunt sul.

1)- The thﬁb bAu cu : Ung tuyen vién tham phan TCFV

duice bAu theo tha th&c don danh hUV'tuygn, truc

tiep va kin., MAi cu tri dugdc quyFr chon tai da 30 unr -
¢’ vién. Tuy nhien chi dugec bAu tdi do 10 Un: ¢ vién cho

T T T T T T T T e s L 4
(1) Trdn an Bai. vadt miy deo dé tdi tdi cao phdp vién -
Chinh lufn ngay 25.4.1971.
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mo1i thanh phﬂn. MUUI ing el vifn thuoc o 1 thﬂrh phnn
duge nhisu phlPu nhﬂt s& qudc trunp o2 urp tuvpn vapn tham
phdén TCFV. Cﬂc Ung e vién dnnp s phlyu trong mdl tkanh
ph;n dddc gﬂr hang wu tién truac sPu tuy th'w nlen hﬁnh
nghe nhleu hay 1t. Trong trUdng hgn tham »iin dﬁng dau ,
npUdl nhlau tu31 hon se duge sap hﬂnr trude . Mh vay vi
ch1 ¢ tAt ca 30 Ine, el vién trung cu 10 vi moi thanh -
phﬂn. Gap truong hgp khanﬂ @ 30 vi thoi sao ?{nghi VAT
nﬂv &s xny ra teong 1%~ au cw 6ﬂu tien nam 1968 Trong
lﬂn bau cd nay, cnc vi than ph ‘n COHg t:, thom phaw x&
an o trﬁnh 3t rﬂt d3ne dao nén moi thanh ph“n P“f deu ¢
day da 10 Ung tuyé» vien nhu luat &1nh Hienp ve cac ugt
s thoi chi of i vi ra tranh ¢ nén At c= e unp e -
vien lugt su 1dc éy S truns cu, rén rib cyc thanh ph?n

Ung tuygn vien luft su ch1 pﬁm ¢l 4 vi M th31) Lugt 7/68

hoan toﬁn uli$1 sdt va dla“ n“y Lugt 10/71 nery 26/6/10?1
ra doi dé bo tic Sy thidu sot cua 1uft 7/68 Theo disu 2
lunt 10/71 Aéu 3 Une tuyén vidn trine e chun da 30nrdd1
sh cwn thlbu sa duoe ckwn trong nhung ung el vién con

1W1 cd 33 hh]ku cac nhit k}onf phfn ble# thﬁnh fhcn. Nsu
@onp 55 phlnu, su sal H”HP s& the~ tha nién hanh nphe. Ndu
thom nién dnni deul ngudi nhiz2u tu01 hon s dude sép hﬂnp
trudc. hhdnf neu van khing du ao 30 Unr tUjuﬁ v1en, Hn1 dnng
£ chdc biu cw phql tuyun b cuie bau c? bAt thanh wvd o
chuic 1ni cuqc bau ¢t 30 Ung tuyen vian trong thoi han

nein nhit.,

-

o ’ . A . b
2)- T5 chuec ve khitcu nai bru cu @

K3t ban phy trﬂch phone phlpu do chu tich hQi=-
dnrp t> chide bau cu bau 1lén trigu t“p, cd nhlam v trong
col cuge b ph1eu, glu trat ty tal phonT phl"u v k1pm -
phleu. Ben noy Fo* mot Dﬂn Bigu hny Nehi sT 1Am Trudng ben
phn Trddng Ban 1a Tong Thu Ky TGPV hai doi len Bo
Td Phﬂp, hﬂl dri dien ludt su doan vh mdt thitsphet lai dsu
15 hai vien.
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H01 dong t6 chidc bhy el se dam nhfn tAt o vige
nhan ddn cung xet ddn khi gy nai ve nhing LV v pham lunt
le bau cd néu ¢d, DE thi honh nhign vy nﬁy, h01 dfrg mod
cAg un” ol vlen khleu nnl hoxe bi khidy nai den trink bﬂy
trddc hdi qany Néu hai dhnp proats nhén od S bAg hdp le
lom sai lac tlnh cfch that the va L:t que cua cude Lay cu
d51 v unv ol Vthn bi khleu hpl, dudns Sy s@ bi l;nj b3,
Trong trudhn hop nny Ung cd vien cuny nganh of so nhlwl

C20 nhat se dugre Glen khuyet. anni ro vdi ds so S// u“np
so hgi vien, ho1 danp se huy bS todn the cuge bfu o néu
co sy bAt hgp 1g quan trong.

Trong the thipe by cu Ung tuyén vwen thim phdn
TCPV nhw g5 tr%nh bay. moi ey tPl dUdc quyén chdn tfi-da
30 unr o vien nhunp chi duge bnu t51 ‘da 10 wnr cu vien
cho moi thanh phan, SY qui dinh ny ds bi nhlcu luat pin
chi trich. Ong Fhan ﬂ1nh Hung, pho Chu TlCh Oy Brn Bao
Hién Qu&c Ho1 Lgr Hién vigt '"Bleu lust nPf khong nhUnp
trai véi tinn then Hzen Phip md ¢dn th hner tinh th N
phan bieb thnnh phan trOnp P, T hnp ve Y re inh -
tfﬂnf but eong rlwﬂ cre uny tuyen vién thﬂm ph“n TCPV That
vay, didu #o Han Pbﬁp ul dinh ring chi a4 mot c? tri -
donn duy nhat Eom mot 85 then phan x2 ﬁn, thﬂm phan cnnp-
td va luﬁt 31 dwnf deu cw nhlsm vy bﬁu e sd énﬁ tuyen -
vién tham ghﬁn TCPV. Disy nﬁy khéng ke bit buge ere tng .
tu;en vien thnﬂ phwr TCPY phai duqa cu trl doﬁw bAy theo
tUnn thonh ph“n rlpnr b1et Hon mis theq ¥ muon oﬁa coe
nha 1ap hién 67, tﬂt ca C”C Unp tuyén vidn tham phan TCPV
khong phen blet thanh phan phal duge poi Ty Phip odm of
tham ﬁhnn X0 on, than phen cong to va luqt su tuyﬁn chon
ve e hﬂl phuong dl%n kha nang va dao duc. Cudc bsu eu
tranp gidi Ty Phap ln mot syt tuyen chon va nghe nghlgp
cla gid1 doap, N&u bay cQ riene ting thanh phan ng tuyen
vien theo dieu 25 doan 2 ludt 7/68 thi s§ X0y va trUUnP hgp
mot s3 unp tuven vien khdi phal qua sy tric nghlem ve nphg
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nghiép cuo giéi T2 Ph4p nd von duge phi tgn vno denh sfch
cde éng tuy,n vidn dg trinh Quic ¥Ai ty on chan. Trudng -
hop noy dn xoy ve Lrong cude beu c& 9 vi thim phén  TCFV

nam 1968, ehdi ¢d & ld?t su Ung tuybn thom puén TGPV trong
Khi Gigu 25 donn 2 t 7/68 dfmh chn thinh phdn luat  su
10 Unp tuyaa Van bran donh sach 30 Lm;rtuyen viecn g&i
dcr Quic Pad d& tuyen chon, do as 4 lU“T st g tuyér -
Vlen dudng nthh dride Fhl voo denh sgch cac uns tuy n -
vien dud: ¢l tri dofn bAu ¢l va danh séch ﬂ‘j cbl ¢d 2L
ing tu;en v1ﬁn tngy i 30 vi da qu1 dinh t2id diéu 80 Hién
Phap. Nhu qu 44+ vdi sf inr tuycn Van 1U“ﬁ su ké tren,
s b"ll] ou trgng f_rj_o?l T Ph"!‘ﬁ hoan t;’)"?l V‘: nghl" tI"DnF khi
do cnc u!rrr tufﬂn V10n th?w phﬁn xu an vn thir phdﬂ cong -
A ph ai vt va trﬂi que mht cugc bAu od enm o cuc e tr1
doan, bdi 18 s8 Unr tuyen v1en cu~ hai +"hanh ph“n nﬂy
nhleu hdn 10 ngudi. Do as efc oy tri doAn nén duge tuy de
bAu cu cac Ung tuyen vién khknf phan blat thanh phan cus
hy" {bao CAp Tién s5 ra negry 9/5/71).

De r9hi cuc Ong Pham Jinh Junr cho cac cu tri donn
dude ty do bAu cd cac ine tuyén vién cf nhing uu diem :

- Ludn ludn ¢f 30 dne tuyen vidn cho Quic H3i
chyn. ’
- 0O mnt su chon 1yn ky C“n+ cna ridi T Phﬁp.

Tuy nhidn ¥ kién n?y di khdng duge 1u$tr10/71ng5y
26/6/21 chfp nhan, d"eu nay ta cd the plﬂl thlch 1 cde
nha lﬁp Phﬂr mdn ca mﬁt d“nh sach 30 npudl pom dan th%nh
“hnn dﬂnd deu de Qude HA1 tuyen cb)n. VA khi Quic K31 tuyen
chon th1 may ra 15 v; n?f cunr cn nhleu hy Vong ca mit
trong c# ba thinb ph@n. ﬂhu va ¥ muon CUﬂ nhe Lﬂp Pbap 1c
Lam 5n0 i TGPV ¢ da C”C thanh phnﬂ th7m phan pat. “n,thﬂm
ph"n conp th Vo luAt su de tas sY quAn binh trong viéc ban
phat cong 1y.
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111.- Tuy@n chon vd b& nhilm, -

Trong thd“ hon 2& pid 80 nbi chne b3 kit - qu§
bﬂnh thic, }31 aonr ] chuc b T ocu phﬂw pdl donk sach
cung ht sd cta 30 unf uuy’ én ddc o unq VAT - ph>np

Thugng Nghi Vign va van thong N° Nghi Vien,

Uhnn diige dmnh sdch noi trun, Quoc U01 se thong -
tu cho C“c HNehi 81 va DAn Bieu dwnﬁ thoi niom vet tai try
s& hat vién 3 n{"y trude khi khoi mac phlﬁn hop khannr -
dai 1Udnn vmﬁn. Qunc Hn: se hap kin dr tuyen ch)n enc hﬁm
phnn TCPV 15 dnp tuyen vﬁhn GUdc nhi Bu phleu nhct se d
tuyﬂr thqm pha n TCPV beu eh nh19u vnr tuyen vien dmnr
s’ phleu npudi ¢ nhift thAm nién hinh nphé s duge oap
uu tien trong b“n thu tiz. Trong trudnp hap than nien ovnf
deu, nrﬂdi nhieu tua* hon se duge sap hone trude .

chu michThUdngF&%x Vlen tuyeén B xrt quﬁ tuySn
ckon chnm nhnt 15 ﬂ?“f sou khl nkﬂv dude ho sd do hGi -
¢ine tH chie bau cu Chuf“ﬂ dén. Chu Tlch Thugng N?h; Vmen
chuymn danb sach eac thﬁn ph“n_TCPV ds dic tuysn dén Pmnr
ThonF da nong thOﬂF bd nhldm.

w.- Mhdﬁ nhaﬂ dinh tong quat ve cach tuyeén cd thén phan
T6i cao Phap U¢&n -

1Y Q un Qhuc tap + Chua ¢d myt- cuSc bAu ed-nAo rudm
rz nhv ¢ TCPY. Tlnh chung, muin duge dfc tuypn,

ung tuyen vien phn1 qua ea thny L Pi?l dn“n : Q0 tri bu
cu tri doan, e tri dosn bau ng tuybﬂ vidn thén pkﬂn TCPV
Quoc Hq1 tuyén chaon tham phan, cufds cung Tong Thong bé&-
nhigm. Mot 154 tuyen cu qué phuc tap nhu vqy vite tﬂn kém
vis mit thi Fld qu Zhy re rhiéu phien tori cho cU tri.
NEOBI ra tuyun cu que nhleu gini doan nhu vqy Su ey nhiéu
tdn kém cho ing tujen V1en, do do phuong hoi dén sy doc -
14p cla hg mdt khi ddc tuyén.
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2)- La thU)C que do n; Vo viéi T phﬁn : Trac Ch?
_id1 T Phﬂp quyen chqn lue nhung tn e tuyan vien
thim phén TCPV 1% mdt wu <idn sfnr chdi m® nhd 17p  hién
d& dat duge. That vAy, chi ¢d nhing ngubi trong negenh U
Phip mdi am tuong dic 4@}, khA nang uy tin vo sy doc 1Ap
cua moi Ung tuygn vian. Do d& su tuyer ch“n nﬂy se b@o -
dam duige kh: nin Qhuyén rSn chung die d3 cun enc tham =
phnn tuong 1ai. The nhung 1u5t ?/68 a7 lem cho csc &np
tuyen vién phai 18 thujc quq dﬂnr vaO gmd1 Tu Ph4p. Mudn
1t e dnnh sich 30 neudi de dide Qu“c HG1 tuyen chon
Une tuyén vidn dA phai

~ Van dinﬁ thanh lép 11én danh 48 Ung cv

va0 ¢ tri doan.

Varldong cAc ¢l tri trong nponh dé bau

cU tri dosn.

VAn ddng trong 150 c@ tri doan cus 3 ngsnh.

Su 1g thujc qué déng nhu viza trinh bay ca thg tzo
nen sy be phnl tronv nganh Tu Pkmp. Do do sy doc lﬁp
chinh trong ngonh cua minh, thom phsn TCPY da khény cd
dude.

3)- Lé_thude vdo Lap Phap : Nhe Lip Hién khi danh
chn Quoc H01 quyen t61 hau chﬂn 1ya tham phin
TGPV d& nrﬂnh tu phnp co thé nhﬁn dﬂn, cw uy tin npany voi
Lip Phép va l-hnh Phap (CBVNCH An ban Quoc HGi nam 1967
trang 285). Tha nhunﬁ, vi cAi uu dlcm“hlnh thic" niy ma
nha Lap HiZn d& 1% cho sy tuyén chon cun pidi Tu Phap trd
nén v3 nghia.

Can nén nhén dinh ring sy chgn lye cun ngc - HAi
co ;i tri quy &t _djnh, nhung QUﬂc va s¢ cHn cu tren tieu
chudn n#o de uuyen chon ? ai cmny bidt rang Quoc Hn: 1s
mqt dinh ché chinh tr; vd1 m3t thinh phan rst hon tap.
Thﬂnh thu khong the nno cae chinh tr1 gla nay cd thé am
tudng ti nd dqu kha nang dUC dq cur moi ung tuyen vién.

Y
e
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Do dd QUOC H01 se tuyen chqn than phnn TCPV vi cam tinh
riéng v tuy thao sy Vﬂn &) D& chay chot. cung nhu xu hudng
chinh tri cua unp tuyen vian.

vl khinz bidt rd nji ba cua npﬂnh Tu Fhap cho
nun nhieu trUUng hop cac ung tuycn vien duge nhisu phluu
nhﬂt trong gini doqn 2 1ai b1 Quoc Hnl phu nhan. Do a0 Lap
Phﬂp nhunp tay va0o v1@c tuyan chan thﬂm phqn TCPV ngoai
hau qua dem chlnh tri vao phap dinh nd enn lam s=i lac sy
tuyen chon cus nhung ngUdi trong F1d1 ™™ Phqp.

h]— Lg_thude vmo Hanh Phop : Nhu vgy ds s5 & Quic -
ho1 se nim quyih quyet dinh chon luq tham phﬁn TCPV. Nhung
da so & Quﬁc Hoi do ai nam° Cho dén nay thi kh)np con  xe
lo gl trd choi dﬁn chu & cqc nude kém md mengy Qudc  HGi
tai cac quoc pla nﬂv den cd tlnh céch bu nhin hqy ba phPl
Do dd da s & Quoc ﬂoi dsu 1ot oo tay Hanh Fhép.
Vl@t Nam cung khong thost rs nEOﬂi thong 1§ 4.

Trong tinh trgne nay, cac thim phén ¢S5 xu  hudng
khong then Henh Phap chdc chin se b1 hfit chAn ra khoi
‘*CPV. Thanh thu khi tai chuc ndu muSn tAi dde cu, cre
thﬂm ph?n khd mp i dﬁdc sy dqe 1ap ven toan (chlnh vi
vay nan da gill su dic 1a A0 ch~ thﬂm nhan, ¢ quac giﬁ cho
tham phan duge rili chue vy tron @01 hey chi duge lam mdt
rhigm ky thoi).

5)~ Hont dng chinh tri d& véc T5i Cro Phdp Vign :

Nhing luat Fld ¢S khf ninge dde do 1o nhung ngudl
ch trdc, khonp lon Q_;, khong ninh bg v thucnf e eo
lap de trenh cdc anh hucnp ngoai l”l khi xét XU . Tronp
hiqn tranp phﬁp che vdi 101 tuyen cu nhu _da phnt hoa. cﬂc
lust gla vile ke co rﬁt 1t hy vong 45 ddc cu. ROt cuoe
con_duong npin nhat dé vao TCFV 1s hont dong chinh tri.

—— s e o s o B e e R e --Q--

(1) Xem - M3 mang cde quoc gia cham ti&n - Tradn chanh Thanh
nam 1972 trang 129.

(1

)
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ChAng dadi quygt 1iét sy nhung tay cﬁ1 Qudc B3 vao
v1;c tuygn cu thém phan TCPV mot Din Bieu Qunc H01 an -
Hlen ang Truﬁng Tién Pat da tien 1igu "Bﬁu ¢ nhu thé
cd hnu qua 1A dem chinh tri vho phap dinh m= Chlnh tri vso
phﬂp dinh thi eong ly ro dl. Chung toi khong muon cho ¢fc
tham phnn phﬂ1 chyy dus voi cAc chlnh tri gia, phei di
vnn dong, hﬁw cbﬂy theo phe nhaon n'y, rhe nhaim no, ph<1
nhnp dﬂng nﬂy,dﬁnp khéc @5 duge bAu vao TCPV" (CBYNCH, &n
bén Quic H3i treng 294 nam 1967).

Nhu V“y, miyt khi d7 13 thuoc vqo edc doan thd ch1nh
tr;, tham phan g¢ khOnp tosn quyan Xt #n theo ludng tim ma
quyen quyet dinh 15 & phe phdi dF hAu thuén cho thém phén
vao TCPV.

Xem thu, thu tue tuyen cu tham phsn TGPV hlen -
huu aa khong bao dfm duge sy dge 1ap cua de tam.quyen ma
cdc nha L“p H+&n mong doi.

erm et



CHUONG NAM

quy che” tham phan
tai cao pha vién
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Trong, cuoc sinh hont chinh tri hian [,
nhing thang tram curT thdl cuic, khing “1 cd the
duge voi tro quon yﬁu cur TCFV trnnp ché da J¢ Nhi Cong
Hoa. Nrunl nhidm vy toi phen thuAn tuy, T Fhep chd Viét

llom 1fn ¢*u tién giow nhing trong troch chjnh tri cho
mﬂt pho dinh. Dudi anh nrhlt Fl“1 thlch Hién 1hﬂp, TCFV
that su af dine voi tro ele nho Lop hlen ac b) tuce ¢ho

su thlhu sit van kieén phﬂ* 1y cﬁn ven CUﬁ quwc gin. NAm
tron nan phﬂr chd vdi thwﬂ QUYFn bAO hien, bAo ph4p, TCFV
do &3 Anh hudng nine na den chlnh sach cur chinh phu. Hon
nun, cd quon tr ﬁhﬂn £51 SN n"v can ll‘n he nat thlPt voi
nhunp cd c“u ene quoc plﬁ tu ha t mni ugn thUGng tﬁnp khl
homh xu than quycn kigm ﬁﬁt phap 1y cf c cule bAu cu.Ngﬁﬂl
ra, trong tudng 1ri, uy the chinh tri cua TCFY sh n5i bot
hdn lén khi h*ﬂt dong dany phﬂl khdi sdc. Bins Ay  trong-
rach, myt ph i} ldn V“ﬂ menh qujc Fin thﬂt su drng nAm
trvnp tay TCPV. Jﬂn de didt ra o d“] 15 l“m sno ¢cho che
thém phnn TGPV ¢ thé Chh taon bAn rhan cun wwnh tp“ng
tlnh th“n aoc l“p ? Nhﬂ l“p whﬁ“ dn quon tAm rft nhisudén
van do nay, da cd thé chu tonn bon pb n, lust phﬁo de gui
Jlnh s ret nphla vy can Tham phﬂn. ¥a dé ban vc £inh-
th“n 6ﬁc lap trone khi x4t XU nhq 1ap phep cung khing
quén in dinh i m{ ahdng dgc qufen

DOAN T.- NGHTA VU CUA THAM PHAN,a

Khi nhan chie trude sy hi N dien cun Hanh PhAap va
Lﬁp }hnp, ere tham ph“n TCIV ph[1 tuyén the: "PS5i xin thd
tﬁn tAm bao va Hién FPhap v tén tronp luptphﬁp trung thanh
v&# nhiem vy dudc glao hhn, thi hqnh ph"n sy mat grch vo -
tu, piu hnﬁn torn by mpt nhUnp diau ban lu“n luc thﬂm nrhi
vA bidu quyet Trong mol brudn~ hdp , toi nguya an cu xi nhu
mot thAm phnn xine dﬂng v> lucn ludn rild tinh than dnc l?p

Trudc hpt vi nhlgm vy cur TCPV 1» traénp nom viée
disu hsnh ¢énp 1Y do 4+ dudns nhien tham phan TCPV phﬁ1 ca
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thlﬂ vy ban vn Hlen Phnp vh tin trong luat ‘hﬁp. Cﬁnp vi
nhign vy bon ph:t edne 1y trong twnh thin thugng tnn iunt
phnp va ludng tim chuc nghlep them phén TCPV phnl thi -
hanh phan sy m3t edch v& tu va ludn Fit tinh thén
dﬁc 195,

Hon ntn, d& chu torn tr4ch vu duge gisc phd, tham
phan ph“l t{ch cyc tham gin cde cone tﬁc, thanh tre cac
tor an, thﬂm.du cre bu01 hﬁp dai hii dwng vien, cAc phlen
hup Brn VA cnc phisn XU N“Oﬂl ra tham phan TCPV phai
ton trﬁng no1 qui, glu hoon b)ﬂn b mat nhunF dlau ban -
1unn lde tham nphl ¥a-~bicu quyet. Mac du bAt donf nhau
tren phuons dié ¢n, quwn nigm, tham phﬂn phﬂl tranh lom
t5n thuong d%n hor khi rilde cdc ddne v1wn va trong moi
trudng hgp cv x¥ nhu mlt thén phin xine dfng.

Eén canh - vige tham du van efc cd quen trie
pbnn cun Vlcn, nhu Phan{, Bor v Doi H31 B3ng, cic thAm -
phcn TCPV ¢4 thé dam nhlPW C°c c“nﬁ tac dic bigt do Dpi-
Hq1 Dong giao pho. Cag ¢ong tac nﬂv 15

- Quan tri Tu PH4p i Theo 4hs va ph01 hop  hogt-
dﬁnr cuﬂ cac cd quan xU nn, thuyet trlnh ve VIPC qu“n tri
ngenh xU dn va quAn tri nhén vién Tu Phe D

- Nghién ctu Phap luat : Phu trich ve viee 5 -
chuc cac khaa hoi thﬂn, tu nfble dong thdl theo d3i, don
doc cde cdnr thc nghién cdu phﬁu luat vo cham soe viec
gi%u hinh Truns TAm Ludt Phep va cdc thu vign trug thuje
TOFV.

- D&c trach n31 v1pn : Dam nh:n erc vAn de& 1ién
quan dén cac nehi le, lisn lnc n"lﬂ v1en, nng tin, bao
chi, khinu nai. Npaﬂﬂ ra cdn piai quyst cre vAn dge lisn
quan dén ndi vign.

. .- . 4 Ll -
- Dgc ﬁrach npoal vy : Llen 1ne vai cnc CDHF quyen,
¢d quon Can quyen qu“c nﬁl v& cac cd quan quwc 8. thlen
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cu vige tham dy hyi nehi qunc tr viee xufit neoai ds quon
st hay tu nghigp cho mqi nhan vién neanh Tu Phep.

pé cd the thi honh htiu hién c'c nhl““ v vize trinh
béy, them phﬂn TCFV dudc hdng mnt sA dde quyem qusn Lrong.

p0AN 11.- cAc pAc QuvEN BAO DAM SO Blc LRP.-

Iﬁt tridt gla Tﬁv pbddng d~ binh phﬂm <"751 run s¢
vdl y ﬂFhl con n?ﬂdl xet xu con npudl Mhi vay thl nsi 1o
au sy thidu v5 tu cua thﬂm ph"n trong khi Xut x1 da dudc
quen nlen tu lau. Nol 1o Ay nﬁy quﬁ that ro At 18 chonh -
dqn vi thm phﬂn cunﬁ chi 1n mﬂt cnn ngudi v&i nhung yru
kém thudng tinh. Do &3 de bao drm pban nao sy Joc 1ﬂp,phcp
ché an tru ligu nhleu dac quyen chﬁ tham phan. M;o i nhung
dac quyen thonF thudnp dudec t1m bh”” trons qu1 ché thnm -
phan XU 2N, thAm phan TOPV cnn dUdc hudn ¢ nhisu 610 QUvCH
quqn tronﬁ khqc do thAm quyFn tsi phAn chinh tri cus phrp
dink tAi coa nﬂy.

ouy€n bdt kha bai midn. -

PRy 1 su ba~ dam chn tham phﬂn xu dn ehi ¢l thi b
cich chuc, huyun chic hsy thuypn chuykn vi nhUng ly de luet
dinh. Quyen nny dn duac Hién Ihﬂp tuyeén nh"n ae trﬁnh nhunz
s chéd tri ky luﬁt mAt phat ti Yanh Phﬂp 1am cho thim =
ph“n khong C)n dse lﬁp trong kh1 X3 A Rlen; dﬁﬂ vdi thom
ph?n TCFV, quyen bAt khn bAs mifn con ¢ myt £5 quan -
trﬁnf han. Dleu 5? Hluﬁ Phap minh dinh: "Nhigm vu th?w -
ph“n TCPV chfm dut vi mot trong nhun 1y do ssu : men nhlam
ky, mpnh mqt, LU chdc, bAt luc vc tinh th#n hay thé c%nt,
truﬂt quyen v1 con t“l phan quan h?; cAe trong tgl kh# e,
NE“FI C“C trudnp hdﬂ dudc 1iat ke noi dieu j?, khvnp mat
cang quy?n nao ¢ the Ty minh Flﬂl nhlem ¢dc thim phﬂn
TCFV. Chinh vl duge béo dém nhu the TCEV ndi khdnp e nroi
khl ché tai mat hanh vi bft hop hién che Hanh Fhap hay
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Lap Phap. Nhut vqy ©a thay rang muc afch cuﬂ quyen bAt kha
pai mifén khdng phai d& dung tung, the chd cho cdc tham -
phén duge dip tung hoanh ma trn* 1ai quyen nny bdo dam
dude sy disu hanh t3t cho non Long 1y. Tham phﬁn en doc -
lap, khi xét xu khong sg ﬂp 1ye cua tan thé hay cd quan
dﬂ bou minh ho&e tuyPn vS minh thi nhien hau mdl cd su
cong minh chinh tryc, tung rphfn mdi tin tddng & phén quyet
vo tu duge. Tuy nhién, O Vigt Ndn thém phan TCPV nhiem ky
chi c¢d 6 nam lai do Qudc Hoi uuyen chon, nhu vay thd hdi
ae dddc 181 ol trong nhigm Ky td1, cde tham phﬂn C’ an va
tu dé phﬂn quyct nhunp hanh vi bﬂt hdp hién cuo Quoc HOi
khong ? Bﬂy qua thet in mot khuyet ﬁlem ldn loo trong to
chite Tu Phap Vigt Nam. e giai quyet vﬂn d@, 3 My, t tham-

phan TCPV do Tong Thung bd nhlpm cho dén min doi.

11.- Pde quyén bat khd xdm pham.-

Quan n1“m rang cfc tham phan 1CPV co dgc lgp v
nhiit 1% cd s an toan ban thnn thl mdi cé su Vﬂ £t v Ty
do_trong vie cc bidu quyet v phqt biéu ¥ klan elo minh nén
dimu 49 luat 7/68 bao dam ring :"Trong suft thoi glon thi
hﬂnh nhicm vy, tham phnn TCFV khong thr bi truy to, tﬂm -
na, bét g19m hry x&t xu vi nhing j kan hﬂy bleu quyct
cus minh, qu 12 mqt dicu khoun mﬂu ChOb, e5t you nhét
danh cho than Uh 'n TCPV to ﬂn quyen ty do trong VlPC bisu-
quyet v phﬁt bicu y ki8n m; khong sq hei nhung the luc, .
nhing s¥e monh . vu lue bAt od t dﬂu tdi. Dlau Khafin ney
tUOng ty nhu quyrn bat kha xﬁm phqm cun Dnn Bleu, Nghi 51
me te khonp the y Cﬂ 3 qui chﬂ tham ph“h x? dn, 389 4 ed sy
khde blpt n@y 17 v1 TCPV co thﬁm quy en tai phén chlnh tri
le than quyen p1ﬂ1 tan ¢ anh dang, ElﬁT thlch chn PheDes.
T8 Gao Phﬂp Van v1 the> ludng tam xét x@ cd thﬁ duan reo
nhung phﬂn quy*t bAtL ldl cho Hanh Phﬁp, do 43 @& trénh conh

Hanh Phﬁp dung uy 1ue sfn ¢d de khung bo tlnh thon thim -
phon nen lunt phﬂp d{ tuyen nhﬂn quycn bAt kha xom phﬂm
cho thnm phan TCPV. Tudng cung nén noi them, nhdnp bidu -
quyot va y kisn cue tham phin ssu khi men nhigm ky ecing
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khong t}a bi truy £8 vi day 18 mit sy dac mlﬁn vinh v1en,
mqt nguya1 tdc vo troch nhlqm thao n01 dung vo ban chi't
cuz honh vi.

IT1.- Pde quyen tai phdn.-

cung nh3m mue dleh bho dom sy nn taﬂn ban thAn cho
tham phﬂn TCPV, nhung vi nfy khi bi truy t5 deu duqe huomg
nmt thu tue hit sdbdac blut.

1)- Quyon dae mién @ Ngoal VlPC du@c hUGng quyEn
bAt khn xam pham trong khi hﬁnh.nhlem, thAm phon

TCPV con dugc hUGng quyen dac i En ngasl xn hal nin. Thoo
dlpu 59 lugt 7/68 khong thé truy to tﬁn nd, bit giam hny
x4t xQ mot tham phan TCPV nfu khanE gd s chﬂp uhUﬂn cua
2/3 tong sb thAm phnn TCFV. Bﬂ} cung 13 mot quyen dac
biet 6uac dy liau cho Nphl s v& DAn Bieu nhung khdng cd d
qui ché thim phdén x2 An,

Digu 59 co nghln 18 trong suﬁt nhicm ky tham phan
TCPV khong the bi truy to, bt glu ve mat t01 hlnh su
{nhuh g’ e ho sy thi vAn phai boi thudng) néu khong co sy
ung thufn cus 2/3 tham phﬁn TCFV. NhUng khac vd1 quyan
bAt kha xAm phqm, sau rhiém ky, 601 hlnH su nﬂy cé thé bi
truy td ro trude tos. Ly dw cus dinh ché nny 1m trong
suot nhiaﬂ ky dé co ché cd du nhﬂn lyc hoat GOﬁg cung nhit
as glu uy tin cho tham phﬂn, thﬂm phcn khong the bi  Dbat
nhot. Tuy phién, néu t01 trong nay quﬂ nEnyg n3 co thé lam
mat uy tln cho TCPV, 2/3 thﬁm phan TGPV s& bde bd quyan
dgc mifn noy.

Ngosi ra, theo dogn 3 dieu 59 luat ?X68 trong
trudng hgp que teng pham phﬂp, tuc s% 2/3 ndi trén khong
con thlgt, nhung su truy t3 hay ‘bit girm se duge dinh chi
néu co sy yeu cnu cua 2/3 tham ﬂhﬂn TCPV. Sy dy ligu quﬂ
chu ddo nay nhim bds dam su ty do va dQc lﬁp cua tham -
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ph4n chgng lai mo i hlnh thdc ﬂ lye, chup mu hoac khung -
B3 3 tnp x*y ro. Bidu 75 ndi qui TGPV dinh rang : Tronp
moi trudng hop [qUﬂ tang hﬂy khong quo teng vo ké ¢ pbﬁn
qu>c} bi dqi hqi dang quyet dinh truy t5 vé hinh sy, th
phan TCEV se do Dai HJi ;onp TCEV xét xu. 5y qui dlnh nﬁy
dUGc g¢91 thich nhu 1n d8 trﬂnh nﬂh1ch cfnh "quon tda nhd
praty quan ton 18n" vi kiém Sﬂﬂb cun TCPV. Tuy nhluﬁ, trén
phudng d1cn phnp 17 tn thﬁy rang disu 75 chi 19 mot diou
khosn cile ndi qui (thu tuc to tyng phal duwge An dinh bang
mot dgo luﬁt) do dj d1eu nfy cd the trn1 vai mot dsc luat
qut dlnh tham qu;un ton an. Trong trudng hdp nay ngudl ta
co tha di n;h% tinh chit bAt hgp phnp cua disu 75, bdi 12
noi qui cua TALi Cmo Phap Vien khing e5 higu lyc tudng -
¢UGng vdi mat dno 1luit vi dgo 1unt thi dude tu thdo theo
mtt thd tyuc bic dim hon 1a n01 qui. Thi du didu 2 luat
10/68 ng: 2 5/11/68 ban honh tinh trong chlen tranh trén
tosn lnnh tho VNCH du licu N)l vi phﬁm dén trat ty  an
ninh quoc gin deu thuoc thqm quyen toe £n quin sy mat tran
xét x theo thd tuc khan cqp

_ hot thawwphﬂn TGPV bi buje t9i vi pham trﬂt ty an
" ninh quoc glﬂ sau khl dr bi truy t5 theo thu tye h1en -
dinh thi tdn nao ¢I thim th(n thu 1y 2 8 dry te thﬁ} ]
sy mbp1 thusn pida dno luqt va n3i qui.

2) - Cnn to1 ph;n quie : Trong tPUGng hop can t01 phan
quoc hay er ‘e trong t01 kh“c tham phan TCEV ¢o
thz bi Dic Blet Phep Vién trudt quyen.

) nghl khdl o1 co vién dan 1y do phﬂl duac tong
sA quq bin tong s& Dﬁn Bleu, Nghi s bleu quyst chﬂp thuan
cudi cung vdi do so 3/4 tong s3 nhfn vién, Dac Bigt Phap
qun 86 trudt quyun mat thnm phﬁn TCPY. Sﬂu do Dni HQL -
Bong TCPV sa. quyet dinh ve viee truy to, va thwm phnn
TCFV sp do Pai HQl Bong xU. Nhu vay mudn trudt quyen vo
truy t5 mqt thim phqn TGPV can phai qua mht thu tye rit 1s
cam go, sy¥ qui dinh nay cung khong ngoai mye dfch bao dam
duge tinh thn doc 1Ap cun thém phin.
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37 Bat e @ TH e ph“n TCFV sz bi gl?l nhigm khi
bnt ive ve tinh thﬂn hay tha chqt. Dni HY4 ﬂong
TOPV s quydt dinh v&i dn 88 2/3 thne 5 thﬂm phan  TCFV
tal chuc cdn ¢ vao phuc trinh cus mit h3i Jang gism dinh
v khoa gom 5 v si chuyén man do ¥ s dodn a8 cd,

V.- Lddng béng va phu cdip xiﬁg dang .-

D& dude d&ge 13p, dé gint duge dde tlnh tUZQb d01
thanh llem, ) tu, cddnz uruc, thin tronp, ¢hn man, tham—
phﬂn TCPV Cﬂn phﬂl cm ludng bong hau va an ninh dﬂv du.
Trong chicu hucng nay, ﬁng Marshall Chu Tich TCFV Hoq k§
47 ndi "ThLEdng tinh, mit khi sinh k& bi de dos, tht 3?-
chi cung mft ty do. Vi ldl 1ch chung, mudn cho tham pb
dugc hoan tvﬂn dne lnp x&t U thoﬁ thlen 1y v 1uung tam
ludn; bwng cun tham ﬂhﬁn phﬂi day au va kheng boo gld hno
hut vl thud md hoy vi mdt 1y do ndo khéde". (Marshall, prés
sident dec la cour supreme des Btats-Units, Revue de 1o
commission internntionale de juristes; 1959 prgo 167).

Cung mot quan difm 43, Jleu 77 nai qui TCFV ghi :
Thim phén TCEV dide hudng phu cfn tuong xung vai chide vy
va tréch nhiem va duge cung, chp phudn; tign de thi hsnh
nhlam vu nhu b{ the, van phong, vit ligu, pnam phue, gieo

SR : mcﬂp____fw

nhe & od dign nude. NE”“l rr, cdc vi nAy con dugc bﬂo anm
an ninh. MAn nhigm ky 6 nam, thAnm ph#n TCFV duge mong drnh
vi thAm phm TGEV donh ay v5 dude hudng huv bong theo ché
dq do BDei HY1 95ng qui dinh.

V.- Quydh kj fudt i tri.-

pé giu duge su dﬁc 1ap gluﬂ cAc tham phqn va4 nhau
TCFV dugc t~ chdc theo nguywn tac dong nhlpm. Ghu Tich
TCPV khing phw1 1a thudng c=p cun cdc thém phan dﬁng vién
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nen ong khonF the ro lpnh hpy ché thi cac thsm phan dunp—n
vien h(u fnh hudng dén cnc cuﬂc b1=u quy;t cua ho. Do af
chi cw bai Hnl Dﬁng md1 co the canh cao tham phﬂn TGTV khi
v; nﬂ; vi rhﬂm nai qui. NZu thﬁm ph“n TCFV bi canh cao 3
17n trong not nam, sy canh edo s8 duge gbl van hd sd. NhUny
khonr nicu theo nﬂl qui thi nhunp sy ché tdi ky luat nay

co dem lai hﬂu quﬁ phip ly ”1 cho duany su khong 7 Thidt
nghi v1ac Cﬂnh con ghl vao ho sd chi g8 1 nhunr chdng -
t{ch khdng dgp cho tham phén 1ién hé trong cude tAi ¢ &
nhién ky tdi.

VI.- S& bd% khd kidm vd sd vé ndng.-

Bay khang pha1 15 dze quy on, btroi lal day 1a mot
sy cAm dosan d31 vai thnm yhan. Tuy nhion, v1 mye dich eun
su cgn dcan nny 15 d% bdn daw sy dﬁc lap cla thém phein
nén vén do duge trinh bﬁy 3 doan neo 3

1)- Sy bAt khé kiSm ¢ Pitu 55 ludt 7/68 qui dinh
~ Thém phan TCPV kKhong the k1pm nhigm hay dac-
nhlem mot chuic vy cwnr cu hay den cu, nFD”l tru V1Pc glﬂng
huén tgi dai hoc va nhumE chile vy Hlfn Fhep cho phép (chie
vy Chu Tich Dic -Bidt Phdp Vien cur Chi Tich TCFV).

TCIV 18 cd quan phén xw nhung su trqnh ch# ' pidn

Honh Fhep va L}p Phﬂp. TCEV con kifm sost hién tlnh nhUnr
dac luat do Quoc U01 law ra, Hon nuc, cd quan ney kizm sont
hdp hiZn t{nh va hop ;h<“ tlnh cua nhing vice 14p qul do
Henh Phap ban hanh. Do 49 ¢8 od mat sy khach quan v5  tu
tuyot d31 trong vige xet xu, tham phnn khonp dudge kiem -
nhlcm hay dgc nhlem bat cd chic Vi cong ¢ ha y den e nea
ca nhut 18 trong ngnnh pr Ih"p v Hﬂnh Ihﬂp. Do d3, khi
giu mﬁt chde v cnnp ot hay dan ed nao khﬂc, tham phﬂn
TC¥V duge coi nhu dUGng nhidn tu chuc. N&u so sénh  vdi
qui ché Ngh; si ta thﬂy nauyen téc bnt kha kiem duge ﬁp-
dyng trigt 43 ddi vdi thAm phén TCFV vo mam dso cho cac
Nehi 81. Theo NGi quy Thugng ¥ehi Vien, Neghi Si ¢ the




L

- 112 «

dat trong tinh trons dac nhl am ¢cha tdi 2 nam khi gid mdt
chic vy cong ed (difu 174 nyi qui Thugng Neghi Vign). Tuy

nhirn, cunF nhu Dan Bleu, Nghi S:L_.f thﬂm phan TCPV duge |
quyen glanﬂ hufn tai Bati Hoc. 50 df ¢? ng nai le nﬂy bdi 1é

Dai Hge thudnr es mot qu1 ché. dde l:p Ty tri cd tlnh -
nch thi(n cUu chuyan MOn, khing 16 uhu“c chlnh qujén

nan khing 1om hai dén tu cAch dde lap cun thAm phan.

B¢ tranh nhing trudng hop thﬂm ohrn TCFV n201 0
1ai vdp 1A lunt su bien ho cho tung phddn;, luat ds tru -
11Pu cac luat s dic tuan thm phﬁn TCEV nha1 ngung ngﬁy
h#anh ngho va xin b3 s9t tén trén danh bleu Luﬁb st doan
(khi b5 sdt trn tren donh blpu Luft Su Doan thl lust  su
xhong ¢ quyﬂn duge hanh nﬁhe lunt su & cfnh ton ﬂn nia ,
nhung tu cock 1unt s thi vwn Cﬂn) Neosi o, de ca au
thi Fld thﬂnh tﬁdn nhung Vﬂn an hunc vin phﬁn ranp cue
lu@t su déc tuyon, luat donh cho hy 3 thong da dunp cun
van ph&ng.

D& tranh nhing o Tvic bAt c1? tu dau dgn, nhit 1a
Qﬁ? Hanh Pb4p, Nl uhum phan dde tuyun duge dgt ngogi nggeh
¥ quan nhan dic tuyﬁn dUUc dudn; nhlrn col nhu 9191 ngu.
Hon nia 5 ede them ph”n crng 55 dac el yen tnm xet x17
theo ludng tﬂm, khl Mﬂn nhlem ky eac vi nﬂy cd quyen chuyen

sang ngsnh tham pnﬂn x2 én.

2)- su v4 nang : Ngodi Anh hUdnp cua Hﬁnh Ihﬁp, L )y

et

nap lom S0 cha Cﬁng 1¥ lui vao bdng tﬁl, m01
day 1lian he gin dinh e¢on 15 not nguyen nhan quon yeu 1om
cho thgm »han kém vA tu, kém sAng sunt trong khi xet xu .
Do &9 da tronh su thian vi abi v tung phddng, thﬂm phén
_TCPV phal xin hoi ti khi X3t xu mot vu fn s GUdng can
chudng 1¥, neudi bién hd, thu 4y hey luﬂt su cus mdt ben
GUUnE s ln th“n thune, thich thuge cua minh cho dén ‘bde
thu ba. Néu ca sy vi phgm, thd tyc 3 tyng se bi Dgi Hoi
Bong tuyen bS v hidu,
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Cing trong tinh th" trén, ludt chm nguoi phdi -
ngﬁu cun thnm phﬁn TCFV nfu 15 luot su khong duge b1uﬁ hw
trude TCIV. Ngoal ra, cung nhu Din Bi&u, Nehi 51, thom =
phan TCIV vh ngudi ﬁhﬂ“ nghu kh'\nr duge dy v;n nhunF cune
dAu thau hay Ky hep d@ng vai efe cd _quan cnnp quypn. Sy cAm
ﬂo%n nﬂy nham myc Jich bas dam sy va tu cua ca dudng sy
1an chinh quycn, bd1 1z nfu mﬁt tham ph“n hay vg ky hgp -
dcng v chinh quyan thoi ngddl ta ro t de nphl ngd 5y thisn
vi cun chlnh quyen adi voi uvdng 811 ket udc as asi. 1eid mot
cad 51. Banp khﬂc, thﬁm nhﬁn da giﬁ* udc vdi chinh quypn
trong myt conp vige tat nhién sy vo tu va dic 14p trong
nhigm vy X2 dn khdng cdn nue.

Nhin chung, so vdi qui ché tham “hﬁn x®@ an, qui-
ché tham phan TCPV de dat ra nhleu sy cqm darn hon. Tuy
nhlnn, qui ehd nﬂy qus that aa thleu sdt khl khwng cpm cqc
thﬂm phan TCHV hanh nghﬁ thuong mai sy cAm dodn nsy rat can
thidt trong vige bﬁo 6ﬂm sy ﬂPC 1ap nén da duge ghl Va0
qui ché thAm phin x¥ 4n noi didu 20 (du s5 3 nghy 29/3/1954)

DE kAt ludn, thidt nghi vi nhing trong trdch nang
na de 1lén vai ngu&l ban phat c@np 1y vo nhgt 18 nhﬁng
trong trach chlnh tri llen hq adn su sinh ton cua ché &o y
nen phdap che d5 donh nhmeu dde quyen déa cn tho bﬂw dam
dudge sy vo tu, dﬁc 19n SPDF sudt trﬁnF V1ec xet xu. Tuy
nhien ndi nhu thé khang ¢o nghla rant phﬁp chd &5 bao dém:
duge sy Vo tu, doc lap cho them phan. That re luat phep chi
dem lai nhunp digu klen khé 4% de d# ng tﬂﬁ duge sy dwc -
lﬂn chn tham phﬂn mﬁ thoi. Dac l?u hay khong dﬁc lﬁp, vpn
de tuy thuoc nhigu & tinh thfn trach nhlem, luong tﬂm cu7
¢ nhen moi v;. Vo tu hqy khﬂng vn tu tuy thunc nhitu &
tinh thin bAt khudt trude v luc, trude the lge kim tlen.
D nhifn trong nhing lonh vyc nay phep ché khong thé ndo
con du VAo,
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to chic va diu hanh
 tdi cao phap vien



y

- 115 -

BOAN T.- TD CHUC THT CAD PHAP VILN,-

~ . . .~ - # . er ™ i N
Toi Ce> Fthap Vien gom co @ Dai Ui Dong, Vin Phong
- LA A — -
Ban Bao Hiin vs Bsn Phe £n

1.~ %gi HGL PEag.-

Dai HA1 Bgng gam dean thé cde thAm phén TCIV tai-
chilc . |

-

A.- NH

f H
ey e .

- 1)- Nhiém vy £ 1 phén : bai Hnl DOHF 3191 thich Hle

Phép, phen quyet vo tinh cach hagp hién hay bat—
Hdr hi%n cun mﬁt Jan lu t, séc lunt, tlnh crich hdp hién
va hdp phqp clin csc sic lunh nfhl dinh v quy@t dinh hﬁnh
chanh. Ngoni re, Dai HAi Bong unf rhﬂn quyet v1nc Fini
tAn m@t chenh dony ed chu truong va hanh dqnﬁ chong lai
chinh thé Cong Hoa.

2)- Nhiém Vil qugn tri TCIV, np%nh Ty Ihﬁp ve coc tos
an cung nhfn vién trye thucg.

DE quan tri, TCPV, bei HA1 PAng soan thas nii qui,
bAu ¢ van nhong v11n phan p%f% nhiém vu xét xq vm cong
tﬂc thanh tra t)n An glda ¢ thﬂm phnn TCFV. Dai Hol -
DonF quy;t dinh v viuc glﬂW esc Cﬁnp tAac tai nP?ﬂl qunc
cho tham phan 10 V, thqm phen xU sn Vo nhﬁn vién cdc c*p.
Dai HAi Dnn& con QUjdu dinh dlnh chi truy t3 hay bat giam
mﬁt tham ﬂhnn TCEV trong trudng hdp qua tang phon phep
cung nhu quyét dinh Fl?l nhlem mit tham phén TCFV vi 1y
do bat lye. prnp nhl@m v quqn tri nganh T Ihap Bai -
H01 Dong bizu quvet cAec van kign lan auy, quyet dinh ve
viéec bd nhigm , thuyén chuyan hay ché tai ky 1ludt coe
tham phan x@ 4n, chénh lyc sy cdc toa &n va nhan vién
hanh e¢hénh t cAp chanh sy vy trd 1én.
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2)- Necai ra, Pai HSL DAne chi dinh 1/3 tony s Gidm

Sat Vign, kiam k& tai sdn cua Chu Tich Giém 3at

Vlen, lap donh sach kﬂrm s0at tlnh cnch hdp thuC va tuyén
b3 ket qua cunc bau cu Tjnp Thwng va Phd Tnng Thnng.

B.~ SINH_HOAT

Dnm Hnm ,mnp W“l thang hop {t nkéat 1s 2 lEn,ngoéi
ra,dPai HQ Y1 Dong eon cd thé hr bat thudhr do quyét dinh
cus van phﬂnﬂ hay theo loi y&u cAu cua 1/3 Tham Fhan TCPV.

CAc phién hop Dai HJi Ddong do Chd Tieh tridu tdp,
the trigu tap of dafnh kém chudng trinh nghi sy duge  rdi
d8n tn van pkong cua cdc tham phan TOIV trude phifn hop
{t nhat 13 3 ngéy. N&u khan C;ﬁ, cho Tich ed thg trlgu -
tﬁp phien hop séw hon b&nr moi edch. Pei Hoi B“np hop kin
az quv?t dink va myi vin 45 tru nhdni nhlﬁn ot Cﬂng khai
do luat dinh, phlrn hop ebi hop 18 nfu h3i au wic sA qgé
bnn t“nr sf thAm phan lCIV tal chdc. Nrﬁsl ra, Pai Hoi
Dong quyet Jlnh then do s5 tuone 431 cde tham g vhén  hieén
dién neoai tru cde trudne hgp 1ust dinh khsc.

Th:m chan TCPV vdn ngt trOﬂr cre phlen hﬁp Pai -
Hﬁl dwng khone ths uy qu;en cho m» t th”m T“hsm khac bieu
quyet tuy nhlen tham ohén véng mat vi 1y do chanh a4ng
¢? the Fdl ¥ kién dun Cha ”1ch TCFV. Bang v kién nﬂy phai
dugc thnn; trl cho cdc thﬂm phan tham du phien hjp trude
khi biZu quyet. tai Hol “ﬂn{ blFu quy@t theo 151 b3  tham
k{n, ngoai trit truomg hop dn s5 thAn phan dinh Kheae .

11.~ Van phdong.-

A.- THANH PHAN

Van rhng gom ¢ mot Chu Tich, ‘hai phd Chu T;ch
va cde thﬂm ph?h dac trach quan tri Tu Thép. Nhigm ky cus
vin phong 14 m3t nam,
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1)~ Cha Tich van prnp tuc 1a Chy Tich TCEV co thi
vi tudng dudn; chu TlCh QU“C ”“1 de cédc d'n"-
v1en bﬂu 1Pn theo dn s8 tuyét d3i & hei van dru va tuong
481 k& tu vonp thy ba.

2)- Cac nhan vian khde cus van phﬁnp duge bau then
do sf tudn¢ d5i. H91 Vi ph! chu Tich ¢3 thu vi tudng duong
vJi phe Chu Tich Quic Hoi.

B.~ NHTEM V{ :

TCPV Onp trleu tqr va chu tﬂn cac ph1en hop cﬁa
ai F01 Bﬁng, An dinh va tricu tﬁp cac phlun x? vE bao hidn
va &131 tan Phﬂnh Jﬁnp, kiam sodt sy dleu hanh nhﬁ T?ng Thiz
Ky, ap dung n9i qui ve thi haph cac quy:f dink cun Dai -
H01 Dnng.

Vu phddn; dién hanh chanh, Chu Tich 1la chusn chi-
vien n?“n séch cua TCEV., Ong ky céc sic lanh nghi dinh
da quﬁn tri nganh ”u 1hqp cac van k1cn aée bhanr thucnp,
b5 nhlcm,ap dune ky luat va XU dunp c”c tham hﬁn vé nhan
vién henh chanh trong khudn kh3 cus Hlan rhnp va nol qui
phdp vién.

Chu Tich com ¢d thé ky két khe udc e’ the mSt
mlnh quyet dinh chi tleu Ldi 50, OOOS néu hon 50.0008
phal eo sy chno uhuan cua vin phnng, trun 100.000¢  phai
duge Dai H01 Bﬁng ung thuqn.

2)- D¢ NhAt Thd Chi Tich thay thd chﬁ tich khi vi
nay ti nean trd. NEu ca ‘hei bi npan trd, DE Nhi
Pho Ghu Tlch thﬁy the. Cha Tich cn the ay nhl em duwdi treach
nhiem cua minh mot sA nhi®m vu cua ong cho ede PhS Chu -
Tlch. Nrnal TS, 2 vi Pho Cho Tich phyu trach hei Ben Bao-

Hidn va Tha fﬂ.
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3)- Van ;h&np TCEY  Lap chuong trinh nehi s cua
bai Pol Bonp, bleu quyat cac chi tisu t} 50,000
gén 100, OOOS Ve rlup ¥y klen mai khi Chu Tich xét cAn. Vin
phﬁng hop moi thang 4 lsn as 1A chun ke sy trleu tap khan
np clin hu Tich. Van ph ng chi hnp hdp le vdl tuc s5 1
3 rgUdl va bizu quypt theﬂ da Sﬁ quq bﬂn. Pthd cte Cria =
Tich cd tinh cich toi quyet néu d"rﬁ s5 rhleu.

111.- Cde ban.-

Hién TGPV co hai ben : Ban BAo Hién vn Ben Phé -
in, thanh Ehﬁn vﬁm cd cdc thim phen TCPV duge Dai HOi aﬁng
chi dinh moi nam,

A,- BAN B0 HTEN

Ban Bdo Hi%n do mqt pho Chu Tich TCPV disu khién
voi su phy ta cua 2 uy v1en. Van a8 dat ra g day 1a tai
sao thenh l?p Ben Bac Hién ?

Theo Chu Tich Oy Bﬂn Tt Thap dlnh che Thudng Ngh;
V1Pn thi : mSu hlan dlen cua mJt Ban BAO Hlen rét can thift
vl TCPV mai d?y §8 trén noap canv viée vi disn 81l Han -
Phap khong co han dinh nhu’né quyct d1nh hanh ch@nh neo ¢d
the dus lén TCPV. mh-mh th ra khi noi tdl quyet dinh
hanh chanh la moi quyet dinh hanh chanh ké ¢2 nhing quyetI
dinh hanh chanh cus nyt vi Tinh Trudny, Ty Tru@np, kE c¢3
nhunp haph vi hqnh_chanh, nhih £ quypt dinh hemh chénh
lien quen tdi cq nhqn. NEu bay pld khﬂnp e mnt ban gBm
nhing chuyen v1en, gom nhUnr tham phsn TCEV ae chuyen mon
th@ng hleu van da Hien Phap, da tunp thuyet trinh nhleu _
van 3% sé 1am mAt nhieu thl pid d8 khao cuu (BBTNV s& 57
ngay 20/7/68 trang 135). M3t 1y do khec cunp thay duge
neu ra :"... khi ¢’ Ban Phé fn thi ai nhien chung ta phel
CG ban khdc . 431 chod voi ban a5, nhu vay m“t £ chdc mdi
cAn xing, can bing, ching toi roi 13 Ban Bao Hian".({tr.122).
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1)- Tham quven : Bon Bao Hién c- nhigm vy thuygt -
trinh trade Dai Hﬁi Bﬁnf v ¢

~ Viée g£iAi thfch HiZn Fhsp.

- Tinh cick hgp hidn cie cde dso luat, sic ludt,

" t{nh cdeh hgp hiln hgp rhep cus cde sdec lénh
nghi dinh v& quyét dinh honh chénh.

- Vige pizi tdn mit chdnh déng ¢ hanh ding ching
191 chinh thé Gong Hoa.

“~ AN 1N ~ ~ b P 7 7/
Tham quyen nay ds duge thuyet trinh vien gisi thich
ro rang nhu sou :

"Ban Bao Hidn khdng ¢S quyen phén xq, m» chi 4é
-~ ’ ~ g . ~
nghisn cuu va thuyét trigh, chuan bi ho sd de thuygt trinh
r Ll N
trude Bgi Hoi Dong khi can"{trang.121),

Ban B8~ Hifn nhu vay chi cw nhlem vu thuyet tranh
me th01, th& nhuns trong khi thuyet tr1nh, Ban na} cd quyen
bay £ quan digm cua minh hay khing ?

03 m3t s 14p ludn cho rins khﬁng. Ly luﬁn nay cho
ring thes dleu 66 1luat 7/68 "cha Tlch sé rlao h5 s¢ che
Ben Ban Hltn dé 1lam phuc trlnh" aisu 48 n01 qui TCFV"sau
khi hosn tAt vlec nghién cuu hA s0, B=n Raa Hlen se lrp e
Ehuc trlgh gdi Chn Tjch TCPVY qu Ban Bas Hien se thuyet
trinh b%n phﬁc trinh. Theo Tan Ty Dién cun Thenh Nghi,
phuc trlnh 1# trinh bas lai (fﬁ1re un n“uveau rapport).Do
do, thuyot tr?nh chi trinh bay 181 dién tifn sy kign chu
khing cc quyen bay td quan diém.

That ro 151 gial th1ch qua chat ch? nhu vay khang
1am thost nghia duge tinh thon bnp van. That vny, nén dac
bién ban ThUOnF Nghl Vien khi bAn cdi veé sy thanh lap
Ban Bﬂm Hien ta phﬂl thanh that nh?n dinh ﬂang Ban Bao-
Hién cd quyen bay t° quen dism cua minh, Tai dién dan
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Thugng Nehi ?*én, viéc b%y 0 quan diem trong khi hank sy
quzgn tﬁuyst trinh' cﬁnkBaq 853 Hi?n dﬁ du?t me npién R
chap nhan khi do ¢o nhieu y kien doi boc bo sy thenh lap
Ban B%o Hin vi :"... ¢ thé quﬂn didm cue myt s8 rit it
v1 thanm Dh“n TCPV 1ludsn lUﬁn vi duge nhlem vy thuyet trinh
v nh:l_c;m Vi nphlan clu sg 1a quan dién chinh eua TCPV.™
(BBTNV s5 57 neny 20/7/1968 trang 119).

Trong thye t5, xuyén qus nhlng bai thuyst trinh
Cﬁ? Ban Bdo Hién, ta thgy Bon ndy da h;nh s? than quyzn bry
£3 quan d1em v quyen nay duge xem la quyen chuyen quyet.
vi cho ranﬁ ddy 1s quyen chuyen quyet Ban Bao Hlen tuy y
munn k&t luan hay kh\np cunp dudc, chinh vi didn nﬂy andl
ta chi trich sy thidu v4 tu clis ban.

Thi hdi Ben BAo Hifn of nén kat luan theo y ki€n
rieng trong ban phﬁc trinh khﬁnp ? RAL ti:c c:u hoi ;y
lai khong uUUﬂ néu lén toil dian don Quﬁc Hul, vi theo bién
ban khi ban cai thoi chi ¢4 hai lsp trudhp Auge neun len :
Thiét lﬂﬂ hay huy bd Ban Bac Hién Vﬂ h“l lﬁp trudng nr"
dBu m4c nhién chnp nhqn Ben Bao Nifn ¢ quyen bay to quon
diem.

Thidt nghi, vgn 43 bAc hidén 1A qusn trane, thanh
vﬁy, sy hlPD dién cua mjt ban Bnn Wﬂer ae nyhlen cuu, ac
trlnF b? noi vu 1a mﬁt di%u c¢An thidt, ThE nhing cung chinh
vi tam quan tranr cun nhdn; Ll klen bR 2 hlen, ttht tucnp
dp a6 mﬁ+ sy vy ot uuy?u 601, Ban n“" khone nan phnt bleu
v klvn ma chi nin trlnh bﬂy l”l s\ nphlcn cun cuf minh dwng
thoi . 44t nhUnﬁ tlau nde phai 1#n 1udt £iat quyet ¢ho thpm-
phan. Quap nigm n“] th?t ra chinh lai lﬂ quen diem cuﬂ Ban
Bic Hién TCFRV dudc xuft 15 qua doan cu01 cue bai thuyeb -
trlnh trong vy 01?1 thlch Hifn Phap npay 13X6/1969 '"Ban
Bdo Hién cung ¢3 nehi dén vige trinh bay quan dlem cus
chinh mlnh dé ket lujn, nhuhp lai e ng91 s8 cham dén sy
v6 TY can phﬁi t5n trgng 481 vdi thuydt trinh vién...

(xem TPTS s3 3/69 trang 80).
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RAt tifc, mic du df quen nidm rhu vay, thé nhung
khdong higu vi 1y do £, trong m3t s8 vu kién, Ben Das Hidn
1ai k&t ludn theo ¥ kién riéng, vd khong biét vl v5 tinh
hay hitu ¥ me 1udn ludn ¥ ki8n riéng clds Ben nby 1lai 1s guen
giem chinh thic ecla TCFV (xln xem phing vu : Téng Thong
ban hanh luat bai b3 toa an Gdc ulct TPTS 55 3/69 trang
108 mat 58 Heni Vidn klen Hai B “ng ﬂﬁ thanh Sai Gon,TPTS
58 1/70 trang 175, vy Tren Hiu Phugng kién pha Chu  Tich
UBHPTU-TPTS s5 1/70 trang 224, vy gizi thich didu 37 khodn 2
Hidn Fhép-TPTS s& 1/70 trang 236).

Nghi 81 Vo Minh Trén khi lén tlenr chi tr{ch su
thanh lap ban Bao Hién d? 1y luan:"ChunF t01 th1et tudng
rang van dc nay khﬁn thé cho mot quen niem nao dhnp khunp
theo mot sonnpudl mA chunp toi nrh1 ramﬁ nhlem vy xet  xu
tinh cAch bAt hop hiln 15 do Dei HAL aané... (BBTNV s& 57
ngay 20/7/1968 trang 131). Nghi 8T Npuycn Tw Ban clng uu
tu M., cd thé quen didm cie mit s8 rét 1t vi tham phan
TCPY luon luon v duge nhlqm vy thuy &t trlnh vd nhién vy -
nghan CUu sé 18 qusn didm chinh thdc cua TCRV..." (B“TNV
s 57. ngay 20/7/68 trang 119). Phﬁi chzne sy 1o npgai cus
mit vai Nehi 51 tai dién ddn Quic I H31i ¢& trd thanh sy that?

2)- Hoat Ding

D& thi honh nhlgm vy, Ban Bac Flgn ¢ tha md 05c
cuwc didu tra, d:l cAc tai lleu, hai cac nhﬂn chunr, c“c
chuyen v1en v& vién chUb cAo cap. Ban Bao Hifn ef quyen
yan cAu cnc cd qunn conr quyun trung UGnF hay dlﬂ rhuong
llen h@ xuft trinh va cung 09p nhuny tai 1lidu ve van kign
cqn thift. Sau khi hoén tAt vlec nghlen et h3 s8¢ : Ban B7o
Hién s8§ lap phuc trlnh gdi Chu Tich T51i Cao Phap Vign dua
ra Dgi HQi Dong xdt x.

B.~- BAN PHL AN

Do m3t phd Cha Tich TCPV disu khién va gom it nhst
1la 3 phong : Hanh Chanh, HG Vy va Hinh Vy. Mo phong gmn
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m3t chanh thém v» hai h01 tham - Vi chrnh thnm cd thu vi
tuong duong vdi mot chl tich Uy Ben toi Qunc Hﬁl

1)~ Phing 115 Vu xét x& nhung vy xin tléu phé co
tfnh chéit hq su va Ihﬁn dink thim quyén v& nhing
Vi tranh tham tich cyc hev tiéu cye gite cac ¢d quan tai
phan hd Syl

2)- Phon; hlnh vy cunf ¢3 thAm quysn tuong duwong vdi
ﬁhonp hq v 351 vdi cde vy hinh su.

3)- Phong Hanh Chdnh xét x? vé cqc vy tiéu pha ¢d
t{nh chat hAnh chdnh. Fhong cing phén dinh tham

q;ypn ve nhdnr vy tranh thnm t1ch cye hay tieu cue Flua
¢fe ¢o quan tai phﬂn hQ sy vn cnc cd quon tai phan hanh -
chénh. & day ta thny ring néu de chn phjnr hanh chanh phan
dlnh tham quy@n gida cd quan tai thn h“ sy va hanh chénh
thoi lanh Tie tﬁl phen hanh chqnh ed loi h@n Thidt ﬂFhl
iz c? mwt sy Vo tuw, hai phany Honh Chenh va Hy su nén hop
chung as phAn dinh thém quyon

Mot thac méc khrc duge d&t ra 15 ph?nf nao se phan
d;nh than quyen gitda cac ¢ quan tai phin hinh sy vA hanh
chanh ?

DOAN TT.- NHUNG CO QUAN PHU TRJ CHG TGT CAO PHAP VIEN

P& didu honh edng vige, TGPV duge sy phu glup clsa
mot 85 co quan nhu Nha Téng Thu Ky, vin phong dze bigt
cha Chu Tich va m3t ban chuyén vion.

1.- Nha £86ng 2had ky.-
Nho Téng thu kf duge qui dinh bdi sdc 1énh ss 06

TCPV/SL npay 15/1/66 va duge sua doi bdi sde lanh sé 31
ngay 10/10/69.
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Nhe Tong Th Ky TCPV do m3t Tonp Thu Ky didu khidn
voi sy trg giup cua m3t phd TOnP Thy Ky, daw nhigm ¢Ang =
vide hanh chanh tai chanh, quAn trj nhin vién, vat ligu
thude TCPV va toa 4n cdc cap.

D bidt Tong Thu Ky da Bﬂl HQi Bong lya chon
trong, sg tham phéan hoac luat Su cn {ft nhdt 10 nam thame-
nién. Tonp Thm Ky ¢d thu vi va quyen 1gi oA Tﬂnf Quwn Tri
sy vu Quic HOi.

I1.- Vdn phong dde bAiZt cda chd tich 184 cao phdp vién.-

Van phong ndy duge tS chic theo nghi dinh s8 210/
TCPV/NB ngay 15/1/69 Theo d5 vin ph%ng do md3t PSng Ly
vin phong dieu khién c¢d nhlem vy chi huy, kiém soét, don-
dnc nhan V1en tryc thuoc v chiu trﬂch nhigm ve tét e
cnng vige cus oo quan nﬂy. Van phong do Chu Tich toan
quyen lua chqn.

Van phong duge t& chile nhu sau

LY -~ Y.
1)~ Van phong dén sy : Gom

- 36 Thing Tin Bdo Chi : G4 hai phong thong tin vo
BEE:D Ch]’_. x

- S& Nehi LA.

- Ph&ng cong van.

2)~ ¥5 Fhong : Do chénh v5 phdng difu khién- V5 phong
ca phéng an ninh.

3)« B{ Thu Cha Tich TGPV : Fhy trach phdng bi thu.

L)=- Cae eong can ﬁy vian : Fhu trich cnnp tae e
bidt do Chu Tich TCPV gisn pho.

5)- Cac_tham chénh vin phdng : Phy te chdnh vin phong.
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111.- Khé6i chuyén vidn.-

Gom & andl duge qul dinh do sdec lénh sm 12/TCPV/SL
ngay 7/5/69. Cac chuy@n vién duge chgn trong sd thnm phnn
hay lunt si of 1t nhat 5 nam tham nién hodc trong sh cac
luat gis danh t19nﬂ.

Cac chuyen vian sa phu trach nhUng cong vige suu
tam, khao cuu, soan thao cd vAn ve nhing vin d3 do Chu Tich
Phd chu Tich v cfc them phan TGPV gisc phd,

vi cong v1ec cun khdi chuyen vign rft cs Anh hudng
@én ¢fc phan quypt cua TCFV nén luat da bit buqc chuyen -

‘vien phal b sot ten tren danh bleu lugt su dean. Ngoai ra

ngUdl phci npau cua chuyén wvién néu 13 luat s, khong thé
bien hn trude TCPV.




~ thtuc o tung
trudc toi cao phap vien
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Théring, mit ludt gin tén tudi trong donh tac
"L ssprit du droit romein" da vidt "Hinh thie, ké thu
khong dqi troi chung voi dje dodn 1gi 12 chi em sinh &5i
cus Ty do” (Ennemie JurPd de 1'arb1tﬂ1re, la forme est la
jumelle de 1la liborté}. Tu tddnp nny qua thAat dA dlen dat
mGt efeh trung thye 1y do cuo sy hign dién 1At 8 tung.

»

4

PA truAt ph® quysn tu xd cUs tha nhén, d¢i  nhidn

1uAt phfp phdi ¢d pdne dem lei snh scng c¢dne 1¥ cho  tyng
nhon khi d50 tung dinh elng nhut trénh sy chuyén dosn cus
thém phen khi ban phat cone 1§, lust 5 tung d3 co co
trién nd. Teh 1gi cﬁn{ ¢dng bisn minh cho ludt A tung, do
dd mot kh1 thu tuc tn tung khwnp &dﬁc ton trong, su vO -
hleu S& xay ra. The nhung, su quu ne thuc cung rat 1r tai
hq1. Tha tuc t3 tung dai dwnp lﬁm dién tr1 vige xét xu
cong 1y mat thdi zisan tlnh trd nén vo thla, dwny thoi ray
ra nhing thiet hal kha boi ton. Cing chinh ri nhﬂn chan
du@c trnng huonv nqy ph?p ché df tru 1igu m3t thoi han
phan xét ;uqt dinh cho tham phan,

Nhu vﬁy, m3t thu tue t3 tung 1y tudng phgi co
tham vgng bas ve huu hleu quyen loi tung nhan donp thoi
khonr dien tri v1Pc thanh quyet tranh ch“p. Qua lanr kinh
nay, chung to se nhan dinh nhung thu tue dizn tién trude
T84 Cro Phdp Vign,

-~ ~ A ;
90AN 1.- THU TUC KTEM HTEN, KIEM PHAP.-
. 1.- Nhing phidng cach khdi 17, -
s Theo luat 1g hién hﬁnh tru&c mit van kidn 14p -
phﬁp hay 1lap qui bt _hap hien hay bAt hop phap, tung nhan

co hal phuong cach dé xin Toi Cao Phap Vlen thu ly ¢ chinh
t& va khude blen.

gy
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A.~ PHUONG cfcH gufINH T8

Pigu 63 ludt 7/68 qui. a1nh M 1 the nhwn, phédp nhan
tu phep heay phnp nhan ¢ong Uhﬁp deu ﬂw qufen banﬁ phUﬂng—
cnch ch{nh t,j x'|_n TCPV ph’r‘in quyet vé tinh cdch hgp hién ¥
hay brt hdp hién cua Cﬁc dﬁj lust, sdc lurt hoic tlnh cpch
hop h1cn vs hdp phﬂp cua cac sdc lpnh nghi d:nh e quyﬂt
dinh h nh chaqh neu sif ap dyng cAc ben vin nﬁy Lam thlet

hai d8n quypn 1d1 cuﬂ mlnh. Fheép nhen cong phap duge mien
chitng minh 19t feh 43 khdi t5. Don khdi td phai vién dan
ly do va nap tol Nha Téng Tha Ky TCPV.

Dﬁy 1 w3t disu khn%n rat guan trong vl trong esc
vu chinh to, trudc khi xét ve noi dung vy klen, TCPV  vai
disu 63 nay 88 tham dinh v2 hinh thuc, ddn khoi t8 ed thg
dugc ch*p nhan hay khong. Sau khi d7 xét ve tu cfch  khoi
tg, {ch ldw 8 auven cung nhit thoi brn khoi td, TCRV mdl
thu ly ve no1 dunp vy klen. Dn d5 te cqn lvu tam nhleu
trong vige nghisn clu disu N y

1)- Tu cﬁch khoi td : NhUnf ai cd quyen phﬂt dong
3 quyPn ? Theo digu 63 dan thugne, to co s

-~ o ’ L - ] Y ~ “
- Tt ¢a cac the nhan : tie 1n moi ed nhAn, chu -
7 Vi A » -
the chinh y&u cua phap luat.

ks -, -~ ’ r * ’ .~ -~ r .
- Csc phap nhsn tu phap, dn 12 cac hiegp hgpi, cac »
”~ o ’ -~ LY -~ . ’ . b
hoi xa, cac hpi doan ton giao, cec nghigp doan
L s ~
va coac tang lap.

~ Gac phop nhfn cgng phap tie 15 coc quﬁc rie, céc
dia phﬂn hﬂnh chanh phan quy:n (25 Thﬂnh Tink,
Thi XA, XA) vd céc cdng sd phén quyen {cdng s@ cAng 1lap).

Nhu vfy, dieu 63 nAy cha ts thAy r5 ¥ mudn dén chu
héa td tung cus nhd Lip Phap. Nhé Lip Phsp ¢ tham vong
~ - ~ & r ~ ’ ~ el LY ’ ~
cha tal trigt de cac haph vi trai luqt cus Hanh Phap cung
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nhut Lép Phdp bing céch me rong tA qu;En cho moi ngd&i.ﬂgi
vdi cde thé nhén, cac phan nhon Tu Fh“p mh*ng a3 ¢l khd
khan, thé nhung vife xdc dinh crAc phip nhfn cdng phﬁp do
gfy ra nhiéu sy tranh ludn.

VAn d¢ dat ra 15 TCPV, Gilam SAt Vign, Thugng Nghi
Vién, Ha Nghi Vién {ndi chung 1o Quic HGi) ed tu cach
phép nhan khong ?

D31 vdi TOPV, qua thét ta khing of 1gi {ch de dut
vén d& vl khéng 18 TCPV di kidn 191 do chinh minh thy 1y.
D81 vdi Giam 34t Vidn, then mit sA cAc ludt gis, mic  du
luqt phop khong minh thi qui Ginh nhung can ol vea cee X:ﬁ
t3 cun c@ quen, Gidm St Vién ¢ tu cqch phep nh“n(NFuyen
Dy - CSng Phip Tung - Trang 164). Do vas ngc HWl, Gino
Su Neuyen DA tronp sach dan thUdng 45 can cd van fn 1e
Phap cho ranp Qucc Hgl fhanr ¢l tu c“ch phﬂp nhén. VAn dg
tu cach phnp nhan cun QUﬂc HS okl dn gy s rhizu tronh lusn
khi Thudng Neghi Vlen xin TCPV ph“n quyet nghi dinh tang
thue klem wde cun 1lién ﬁw Kinh T& T°1 Ch“nh. ”ha; Gido su
Neuyen Khde Nhdn (Bﬂl kh{n egnh phap ly cua V"n 43 thud
kiom ude. NCHC s8 4/69 trang 126) "Quic H3i vo Hanh Phdp

hanh dang trong CT.\,II'I ChUng I"i:l\t, ’m,lL dfch 14 rphue vu vh T.hg
hlen quyen Lot cus C“HF dPng yude dfn. Wén Chgp nhan réng
Quoc HQl cd tw cach ph“p nh“n thoi phﬂ* gion t1ep Chnp -
nhnn rang Hanh Ph np cung co tu cach phAp nhﬂn, i 3u n”f 1am
cho Quoc H01 vq ”“nh Pth khﬂng cung dai dign cho quyun -
1gi tﬁp the cun conp dong quﬁc don nun. We lunn nﬂy Xom -
pham td1 nguycp tdc chu quyon bit kh'1 xAm pham tdi nguyén
tdc chu quyﬁn bit kha vhan cun quﬁc gla™,

P% bién minh 14p trudmg cus minh, Thugng Vign trong
van thu ngay 9/12/69 (TPTS 85 1/70 treng 132) cho ring Lap
Fhap 12 mot trong nhing cd guon hién dinh cun qugc gin nan
duong nhisn ¢5 tu c¢sch phAp nhan (Dolloz Rep. de Droit public
et admlnlstrntlf Vo personna mnr*le N° 5}. Giﬁo sut Vu Vin
MAw chng cho ring moi Vidn trong Quie HA1 dou ¢4ty erch
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phap nhn riéng bist (l}.

Nhung rit tiSc khi dge phon qu3 it pkny 12/12/1969
(TPTu sh 1/?0 trong 167), TCPV da tre nn né vAn d2 va  dA
chﬁp nh"n V3 hﬂnh thitc don khdi td cqﬁ Chu Tich ThUQng
Vién v3i tu cfch w*t the nhﬂn ¢ sy uf nhlam hdp 14 cua
Thidng Vlen. Nhu v"“ ta du mnt mot dip a2z tim hiau quan
nlem cus An lP va vAn dé n“"

va tu cich the nhén di khdi t3, #n 15 Them Chinh
Vien Phop C“ Vql si2 hon ckn, an la kh?ng chnn nhan mut
cong dﬂn khdi 7 r-l:nngr quyet dinh hnnh chanh tang thud
cun qu“c Fin (An lf nqny 13/2/1930 vu Dufour trong Recueil
des nrrets du ,eonseil d'état nam 1930 trﬁnr 176). Thex pido
s G. Vedpl, s¢ di Tham Chlnh Vign khwng chﬂ; nhen tw -
ach ny chlnh 1a v1 meyi, *nf dAn deu ph“1 d:ng thue, néu
ch? p nhan td QU’“n tun 1n chqp nhsn t3 QUY?H nh:n don {(nctin
popularis) mvt t3 quy#n cua luqt L'1 N“ dudm mru sdc chinh
tri khong ¢on phu hQP voi sy tler url&ﬂ cln lust phop
trong cfe ¥A hai hign dei, nhét 12 tranp mit x° hyi din
chu phap tri {Droit administratif ¢nn G.Vedel - Presses
Universitnires de France, Paris, 1661, trang 404).

Tuy nhién, on 1é Vigt Nam rAt Cgp tiﬁn, theo dung
. tinh than cus nh% Lap Ph{p, TCPY d~ chip nh"n cho cong -
'Bﬂn'klﬂn-ﬁmﬁgghypu dinh hanh chanh tane thul cue quic gin
(phén quydt ngry §/5/1970 TPTS & 2/70 trang 179).
2)- Loi {ch khdi t7 : D ed ¥ dinh md ring t& quyén,
luat phep bat buqc mol phnr nhan Tu thp cﬁnp nhu
the nhan ch1 dugc khoi t35 ndu van kign lam thleu haoi tdi
quyen 1gH cus minh. § duy, nhn an Phﬁp da fp dung ngpyen
tdc "co lgi fch moi o t8 quyen" m3t npuyén tAc can bAn cua

e ma g e M ME N W NN SN mm e e e S R i e e

1 (1) V§ vdn MAu - Ludt Hoc pgi Cddmg - Saigdn 1971, tr. 377.



- 130 ~

1u§t A tung. Tre dung cun Y1 EUY en tdc nham phxng ngun
truéng hgp tu nhan necsn ch nap den bﬁﬂ bai voi 1f d> duy
nhAt 13 pha honod Eh?p dinh 1/m ngan tra su dlpu henh cong
ly. Tuy nhlgn, disu kiern 1gi {ch khoi t3 trude TGPV chit
chd hon trude Than Cblnh Vlen. Then vin klnr 6 chdc tai
Tham uhlnh V1un, cﬁﬂ c; m“b hanh vi kha di lﬂm t5n_thudng
lg du dizu kign &2 khdi t8. 4n le FPhap cung chAn nhn sy
de dai nhu trude Them Chink hlPﬂ Vi&zt Nem. Theo “n 1g
(An van Abisse t C.E lh/l2/19)8} mot ngudi cém troi ed loi
1ch du khdl £ x1n . tidu huy mot quyrt dinh henh -
hﬂ n An dinh thJ L& cdm trai trong mit xo hii mic du
ngddi 48 chua h2 hny cung khong cd ¥ dinh td1 cdm tred
trong xa do.

Trude TAi Coo Phep Vign, xuycn qun m?t vai vy kien
ta thgy an 12 od ph;n hoi khic khe. That vﬁy, trong phen-
quvgt ng%y 7/6/1971 TGPV x9¢ nhAn muin khdi t3, neuydn don
phoi o3 mﬁt loi {ch truc ti%p,d~ phit sinh vA hién hiu
{vu Nguyen Thi “hwong. CBYNCH trang 3825 nam 1971). Do as
trong phan quyﬂt nﬂy, TCPV dn brc dan v1 nguywn ddn V1en
dan tu uach moi cang dan ¢o nphﬂf Vi bro ve Hién Phqp va
1u;t phap & khdi En. Trang mit vy khoe (Fui Nhung ¢/ Phu
Thu Tudng Chanh Phil. CBYNCH treng 7152/3 nam 1971), TCPV
cﬁn de bﬁc don khoi t% cua mﬁt cing dAn chdng loi nhihg
b?n van o chuc bﬁu cu. Then an lu, urnng myt cuqc b;u cﬁ,
chﬂ ¢d ung cU vién vé ci tri 1o ¢ 1gi feh trmie t1ep da
khdi t5 me thai (wy Neuyén Trén, CBVNCH treng 4781 nim 1971)

Trong vy kKhec, An lu chn ring nguyen ddn ch1 chn
chung minh minh bi thizt hai, muc d% thiet hai nh1eu hay
{t tons khong quin tom (vy Mguyen Van Chuec . TPTS s3 2/70
tronpg 179). Ngoal ra, sy thlet hai n”y ¢ the lﬁ tinh -
thon hay vat chit (blen ban Thugng Nghi Vién, s 58 ngdy
22/7/68 trang 13).

P51 vdi phop nhAn c"ng chap, 1u3t mifn chn vige
ching minh 1gi {ch khdl t5. Pieu nay ¢ the giat thich ring
1di {ch t4 qugen tiem ting trong honh vi cur phap nhAan
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d&ng 15n khai th, & 14 sy duy tri luat phﬁp (BB. TNV

91 58 HF“Y 2?/!/68 trang 11) Hon nu=, o c cd quATY khSng
co 19t fch es nhan de khoi t), khi hich su t4 quyur, bao
gld cd guan cung nhon danh fch 1gi chune.

30~ Thd1 hor khoi, td : Taod ”Hﬂﬂ Ch{nh Vlun, thdi hen
ds xin tlpu huy mit qus at din» hnh chrnh 1n hoi

thon?. Phai. nhﬂn rane din Vl?t Nnm it am tddng phdp luut,
ngoai ra, co nUdc chi e¢d mit toa #n hénh chdnh, hon nin ,
cde 1uAt gir edng phop cing hidm hoi nén phin ding tyng -
nh#n nap don khdi t5 thudng bi lac hen. ¥ thde duge nhuoge
diém ndy, trong tinh thhn dfn chu hdn phﬁp tung, luﬁt
7/68 dq khong tru llPu mwt thoi han khoi td nna ca. Pisu
nﬂy ed ngh1ﬂ bat o lue nao tung nhddng cling, ¢o quyen xin
TCFV phe n quy@t nhunF van kion laa phap, 1“0 qu1 vi luat,.
Sy cod ce Teh n“r thift nghl 1a rnt hop ly vi phu hdp vai
tinh thﬂv ctn nhd an Hlpn muln ch i thi t“l@ de nhdnv ban
van cus Honh Phop va Lqp Phap. Tuy nhizn, vi nhu ¢chu on -
¢® phin 1, su cAi td nhy chi hop 17 xhi phin quyét  ed
higu lye dinh chi ma thdi.

Khi dA hdi du diEu kifn vé tu cfch clng nhu lqi
1ch khoi tg tung nhﬂn Tunn s dung phuong afch chinh t8
phﬂl 1rm ddn e~ vién dan 13 dn Kem theo biPn lai d9ng ti
dy phat 5.000¢ tai Nha Tang Thu Ky TGPV. Tién du phﬂ sa
bi tich thu nfu don khoi t3 bi brie bA. Ngo\i re, cie thao-
nh?n, phap nhan c%ng phnﬂ, phe r 1'11'1*n tu phﬁp néu dugc
hUUnp tu phﬁp bas tro sé duge mien ky nap tidn dy phat.

b
(533

B.- PHUONG CACH KHUGC BIEN

1}- Vgn ds ndu khude bien pieu 64 v nhing disu ka
1 6p luﬁt ?/08 dinh rang trong moi vy kidn, bt
ky 3 giai doan nno, k& ca girl doan pha an, dudng tung cung

(1) 161 cao phap vi@n dr chap nhé@n sy gzal thich nay trong
phan quyet ngay 3.1.1972 (vu Bui tuBng Hudn - CBVNCH,
trang 445).
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cd thé bing phucng cfeh khide bian, xin TCPV phen quyet va
tinh ench hqp hién hay bAt hop hidn cun cnc dnu luet, sic
luﬁt hoac tinh céch hop hién v hgp phnp cuq efe sic lenh
nghl (ink ¥a quy: St dinh hanh nhﬂnh. Léu chip nhnn nap -
trinh khudc bign hay khing chﬂp nhnn nhﬂng dq cn sy khigu
nai cue ducng tung, £oA d“ng thi 1+ phn1 hoan xu chﬂnh vy
cho tdi khi cﬁ phﬁn qujﬂt cun TCPV. Dﬂy 1a d1cu khosn ¢d
nhﬂnp hau qu"r hrp 1y rﬂt ,quen trong nén da glal thich ,
thlet nghlﬂ ¢Ain tim kifm v ch{ nha L~y Phap cung nhu qurn
dism cus dn 15.

Ludt minh thi, "trong moi vu kién" disu nAy co
nghfa 15 trong tt ca c’c v len tru&: ton #n hinh, h3,
hanh chénh tung phudna dsu ¢ quy“n rou khuade bizn. Nghl
Sl Phﬂm Van Ba (thuyuu trinh vion) &1Q1 thich : "... Vén-
a3 bﬂw hién lﬂ mﬂt vAn @& md hifn pb““ gian cho TCFV, mqg
ouven tuvgt d8i vt tifn qggég, ghw cﬂ mat Wlnh TCPV ed
thg pifi quyst Juge. Cho nén chung t;ﬂ mdi de anp trong
tﬁt cr mai vu len khqnp ?hgn bift, nfu thiy e sy vi hifn
thi dudng uung ¢ quyan td eAn sy Vi hlcn, vi phﬁp lén
TGPV" (BBTNV s5 58 ngay 22/7/68 trang 21)

Wat khac, ditu 64 chn nii 3 : BAt ky d eied dnan
neo ke cﬁ giri donn ﬁhﬁ ﬂn, duang tyng cung c“ quy%n nau
lén khude bien. Nhu vay bAt ky ﬁ giai dogn nRa, S thﬁm,
thugng th“m, ph“ an khUdc bl;n dLu dQuigc nﬁu ra, Negni o;

Ba lai giﬂ1 thich '“qubn klnm hlzn, K1um ph“p 1n quv@
tUYut doi cun TCPV khong ed mot toa 4n nan O c“p bﬂc neo
khac ¢d quyen nqy. Cho nfn, a dﬁy trwnr phudnr cuch khuéb
bian 49, ching tn khnng ¢’ chch nao khﬂc hon l< phei qy -
dung phddn phﬂp néu mnt khuoe blan bt hdp ‘hién hﬂy bt
haop 1,h“*p duge nau ra trude nhdnr cd qun tﬁl phﬂn neo khac
hon 1n TGPV ngry ca trude toq rha An cuné vny, trong giai
dogn phq °n cung vny, thl ta" thy 1¥ vige khude bi%n'dﬁ
tuyet aéi khong ¢o unwn gl phﬁn Xut-.- tﬂ“ thy ly v1§c
khudb blen d¢ thes nguyen tic phﬁl hoan xu n &y va phai dun
vAn dé nay m3t edch tron ven lén TCPV" (BRTNV s% 58 ngoy
22/7/68 trang 22).
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Nhu V“y y ch1 nha Lﬁﬁ Phﬂp quL £ rd, vi'quv?n k4 5m
hlﬂn kwam phﬁp 1n thnn unAﬂ chuyrﬂ dae cu" TCFV n.n ton
nf y co dac quyﬁn ve khudc ban cune nhu v~ chinh 5. Xac
nhen lai quon dldﬂ nﬁv, TCPV trong rh"n den ly nh“n QUJgt
ngﬁy 7/6/71 dﬂ VIPt :"Chidu chi theo dl&J 81 khern 1 cus
Hifn Phap, v1rc 9161 th{ch hwcn Phnﬁ, phen quyet va tinh
edch hop hifn hay bt hgp hién cua cfe dan lurt, sic lugt
t{nh ach hdp hidn hﬁf hgp phqp cua CWC sdc lhnh nghi -
d}nh va quyct dinh hanh chénh thuwc thﬁm quyen chu"“n b1et
cus TGPV kh\n mot cd quan C“nF quj@n hay ot ca nhan nao
khic cd the tu _bap cho minh thom gquyen Av"(CBVNCH trang
3825, 1971).

TW nhing luin cU vin néu trén, ta ¢’ the thaph -
A - .o
quyzt 3 luat diem sau

a)- Nhizu 1uat gin cho AN 1ugt 7/68 ds vi phrm
mot nﬂUfen t&c can ban cur luat t3 tung, da 1n

nguyer tdc tomm quysn teoi phqn (toa %7 chAnh vy ¢ quyen
@ ludn che dgi trwnh) Thé nhung that re thi khwnp dunp
nhvt v“y Kiem h1En kiam phép 15 tham quyen chume dﬂc cus
TGPV vo chlnh 5 cung nhu khudc blFH, nén trén phudng =
ds én than quyen phé di, TGPV 1a mAt qu1 LWBl. Va khi rham
dén qui ﬁiﬂi tha An thl npuy«n tﬁc tonn quyﬁn toi phnn
khong dudc vp dung . Dny ln vﬂn ds tién quyet nen tM d?ng
thuy 1y phn1 ngung xd d tha cf tham quyen thu 1y V1ec ddl
tranh, néu khﬁn 58 VO h1eu tuyef dﬁi. thng npuyen tdc nay
da dige luat tw tung ch“p ﬂh"n va nhlpu bsn én dF xac -
nhan (xem Nguyrﬂ Vin Hen - Dfn Su 77 Tung - Gisng Van -
trang 104 v lll) M&i day, trudc tos An Quin Su Mat Tran,
khi nguyen don neu khudc bien, ton Mat Tran cung phal
ngung xi ¢4 chd TCPV phan quyet {vu Huynh Tan Nam, Tran -
Ngge Chqu - Xem but luc vy kién trong TPTS el 2/70).

b)- N&u céc duong tung khong néu ro khudc blen,
nhung to8 tu_z.tham dinh tinh cdch hdp hlan th
phap cua mat van klaﬂ lap phap hay lap qu1 thl tos nay phal
ngung, X hay xi lusn 7 Wéu FlFW thich dung tha~ luft ngu
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ban van thi phgi th\nh that ?n dinh rTing ton xQ chinh -
vy ¢ tham quyen bGi 18 lust 7/68 minh thi dung m3t dﬂng-
tul t1ch cic 17 "néur. Néu dudng tung khnnp reu thl taa ¢d
quyen xt ludn. Tha nhung 154 glaq th1ch n? Y khi of the chép
nhan duec. Quan dlem nh Lap Phap qh? rn rﬁng, TCFV car
manh me xAc nhqn quyen kism hién ve kién rhﬂp 1a quyPn
chuyéan biat cun TCHV, khnn@ mot cd quen cnng quvun hay
myt ¢a nhan nao khdc cf the bon_chs minh thaw quyun ﬂy
Nhuw vﬁy, trén binr dign hoc 1y thusn tuy, ts cn the két
lUHn ring du néu hay khong néu ra, nu tﬂ? an cin tham -~
d;nh hdp hién tinh hay hdp phap t1nh cua van klen lap phnp
hay lqk qui h?u thanh quyot thinh e cua dudng tunp, coc
tos chanh vy dau Dhﬂ‘ ngung x¢ cho TCPV chan quyat.

Ths nhung, =adi ng trong ben 4n neay 27/?/1969 cur
ths sn henh chanh (TPTS 83 3/70 treng 59) to thy nguyén
don 1r Sng Dudng TAn Khanh - Quic Tich Dhép, neuyén 1
eSng chie Phﬁp thune neach CIWmiSS”ir aux anquete Sconomi-
ques, s7u duge biet ph“l qun ny“r hone ﬂuﬂﬂ Gis Viegt Nem.
Ve phuong d1@n lUan bing, W“ﬂn HAang phri fp dung th?ﬂ e
Viet Phap ngay 50/15/1949 Tuy nhieén, Nr "n Hang dA dﬁng -
hda nguyén don Ve “hUdn; dign luong b‘n voh nH n vidn
nhém B cun N ohn P%ng Qu>c Gl” do quyPL dlnb 58 251/D ngny
15/12/1955 r5i vdl nhén v1ﬂn ngach bién bmp visn ngfn heng
quﬁ gia do quye, dlnh sa ll/NV/)29/89/C ngqy 16/4/1960.
h;uyen don uhlnh ciu ton day NF 1] Iﬁnt QIWC Gia Vlet Mam
tra nhunf s tién thigt haw do hai quy®t dinh trén ghy rs,
Toe An hanh cbﬁnh trong phﬂn dar 1y Ja cho rang hwi quy st
d"nh tren 15 bAt hqp uhqp V& tuyén XU Ig=ﬂ HPn; Quac Gis
phal boi thudng cho npuypn don. Nhu vay, toa #n hsnh -
chnnh de e y than dinh tinh c¢fch bAt hgp phﬁp cus hai
quynt dinh honh chénh’ trun. Tuy nhl,n, day chi 1a quan diem
cua toa an hamh chanh ms thoi do mﬁ bi don co thp khang
Cﬂo len Tham Chlnh Vign va thudng t3 trude TCPV vi 1y do
vo thfnm quy@n. Thw nhuhp cAn luu y rang, vi thn quyet cla
TCPV chi ¢f higu luc dinh chi npn nguypn don se khﬁnp dugc
boi thuong thl@t hed trong qua khi m» chi dinh chi sy
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thigt hei trong tuong loi mr» thei. DAy 1 mdt ,s¥ phi 1y
trong phﬂp cba hlpn tai nén nhizu lUﬁt gin chu truong
quyen tiéu buy J Them Chinh Vign van ton tal.

c)- Gifdn su LguyFn Khac NhAn trong Plﬂng van Luau
Hanh Chanh dn neu l:n maot. lu“i ditm phu sou

VAn & hinh s dic bleu ve vi Cﬂnh, mot 4n 12 chde chin
cun Phiép che rine ndu trude toa An hinh sy, bi crn péu 1én
mot khuéc bien de chi trich mot tbg 15 hanh chﬁnh 15 bt
hgp ph p trong muc d1ch thodt khoi sy A1 dung the le 4> thi
toa #n hink s ¢3 qUVu1 X€Y L tha lgib‘ ¢+ trlch . ca
th phap hay khonp Ly do cua an lu Phap 1n cric vy hinh su
phq1 chn dddc X2 mou chﬁﬂﬁ vi ns ¢n hﬂu quq tran dﬂnh du
ve ty do cue nEuvi dAn, va mit lv do hinh thWC 1~ didu
471 hinh luAt canh cAi. N !hunp néu trude tos An hinh sy,
mit tung phuwnﬂ neu lLP tink cich hdp phep Eﬁn mt quygt
dinh ca nhon thd1 tos An b ph1p hinh sy phai npﬁnp xu déa
dgi phﬂn QUV”t cun phap dinh h"nh chﬁnh nhu thddnp le.
Neogi le nny cua An ln Phnr ¢ the ap dyng cho t“Y ché d?
Tu phdp qut Nrm “’nb Hﬂﬂ hay khing 7 Theo mat vai lunt gis
ngoni 18 nAy edn ol gid tri vl o

- Brn dam cho quyan 19 bi oo vh d& thu tyc tamy

£3 khing bi nﬁﬁng tré.

- Tvﬁ dn hinh sy ty ¥ thar dinh du khong co don yau
eay, {1

Ve ly do phnp ly, pnhu ¢& trinh bﬂy, du dudnr tung
¢S néu hey khong neu khuide blen, nhunp néu tia #n cAn
thﬂ: dinh t{nh chit phap 1y cuﬂ ¢cAC V&R k19n hau thanh -
quy@t chanh u thoi ton thUUnp tung deu nhﬂi ngun e, xut chd
phan quyPL cua TCPY. Trong phen quy@t npﬂy 7/6/1571 TGPV

(1) Nguyen Quang Quynh - Tbam auuen cua t01 cao pbap vzén -
NCHC SB /68, trang 54.
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da 51“1 thich rit ro rﬂn; ditu 21 khoen 1 Hifr Phap v thﬂm
quyen CHUY 8K RTﬁT kiem h1vn kian php cur minh. Thurr nh1au
luit gis ty h“ﬁ nFu tHe an neu Phuac bién uhl ph#i then thm
tgc Ao ? Pbla rFﬁ dﬂy 15 sy thidu sot CU’ lUﬂt 7/68 cﬂc
nh# Lﬂn Phap o khanp rhat huy ding mie tinh than cun nha
Lay Hién _quo dieu 81 d)ﬂn 1 Iier *1ﬁp mn TCPY df giei -
thfch. VB 17 do thije £, thu hn1 néu vi fch 1lgi cho tung-
nhAn clng nhu tho tuc truy tA dan di thot tni sao st lé
Phop 191 phﬂn b1et trﬂdﬂp hgp quyea dinh h\nh chﬁnh ca -
nhnn o lﬂp qu1 ? Thift n?h1 TCPV dudc an 1¢ quy en kiem -
han, kiam phop cAc vin kan phﬂh 1y d1au nay rit 1g@i chn
tunp nhfn vi TCFV chuvrn “wn ve cing chep, hon nin #n 1§
qUﬁc gia se dugc thudn nhft.

s¢ 47 4p 1% Phap td1 nay vén 230 neuyén  quen -
dlem ctn mink vi tlnh cach b3~ thﬁ cun né phap ludt Phﬁp
quoc. Tai Hoe Ky, LAt cn ctic quyrt dinh hanh ch”nh deu ch;u
sul this dinh hdp phép tinh cua tnq nn hﬁnh sy bdl nguyen -
tdc todn quyen toi pb“n.(l’ Piau an rat de hleu vi nen
phcy lugt Anh Ny dugc to chic tran nguyé- téc nh#t he tai
phnn.

d)- Nhan dﬂy, thiZt nph1 ¢hn nén thonh quyet mnt
luat diam khdc cung lion quan dén thém quyen
cua TCPY do ludt su Lé Vin Pinh neu lén.

Luft 88 3/70 ngoy 26/3/1970 (ng’um chy ca rusng),
didu 20 qu7 dinh :"Mc3 viec trdnh tunﬂ qu ra trong khi thi
hﬂnh lu}t n# 7 thch th s quyen twe An dien dis pvm “thanh
ph?n them ph“n chuyen nghlem xét xu", Hhu vay néu xny rn
truong hgn co mot qu;et dwnh henh cknnh bat hap ph“p lam .
thiet hai dén nguoi cd quyen 1oi vé ruing tudng tranh thikhi

e mE R s R e mE R e O En EE oy mm e e B S R Lm AN m

(1) Xzm B, Schwartz ~ Le Droit administratif américain,p.141.
(2) Xem bai : nhung quyé% &{nh hanh chanh bAt hép phap khéng
thude £h¥in quyéﬁ téi cao phap viﬁh - KCHC 58 4770,
trang 167 v k& tidp.
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nap don kh o tf rpufSH ddr ph;* the: disu 20 1u“t 3/70 hﬂy
then disu 63 lust 7/68 fin dinh phuone csch chinh 7 d
TGPV 7?7 Thao lu”t su Dlnh dudng sy ph‘l nap ddﬂ tai tha An
di®n dia nhu thes IGU 20 lunt 3/70 fn dinh vi day 14
than quyEn'phS du cur tos An.

Riéng trong phom vi kiem h1cn, kiam ph(p, thn?t -
nghi @ivu 20 ludt 3/70 vi phow didu 81 Kiosn 1 Hién Phﬂp
That vAy, nhy 47 trinh bay, trong phnn chy v Dhnn quyét
ngay 7/6/1971 TCPV d# giai thich m3t edch rd rang ¥ nghia
cua disu 8L kh%nn 1 Hlén Phip. Then dd "Kiém hién, kiém -
nhay 15 thﬂn quyon chu én biet cas TCFV, thn? mgt cd gqurn
cdne quyen pao C“ thﬂ ti bon ¢ho minh thom quyen &y" (L1f

Ty ban cho tos dn disn dis thy 1Y moi vige trenh tyng khi
xay ra kh¢ thi hinh lust "Ngh81 céy 0 Rudng", disu 20 lu’t
3/70 43 vi hien. Not cqch tonp quﬂt, moi_ van klen phap 1v
An dlnh tham qugnn cua r"u: tos an dUdc hen h"nh trUUc hay
sou _Hién Ihng /4X6? neu trdi vdi dicu 81 khosn 1 dan -
thudng deu thidu can ben phfp 1y vh disu 63,64 lust 7/68
phai dude fp dyne nhy thuone 1E.

.~ -~ . p = -~ K .o~
2)- Voi nhon dinh ve vén de neu khude bien

Vigc néu khude bién fn dinb 3 ditu 64 ludt 7/68 cd
~ o -
nhung wu khuyet dizm ssu

a)- UYu diam :

- Luat danh chﬁ cfe duong tung quyen bat cu trnnp

moi vy kinn nﬂv, trong bAt cul gial GOWn naa cun

Vi k*pn cung ch qujen neu khUGc blan, nhu Vﬁy cac hanh vi

cus Hanh Phar va Lﬁp Ph?p ndu trai luq- se bi ché tri mot

cach trlet de, do & khude bien se bas dam huu hiéu quypn

1o cang dan trudc edc hanh vi bt hagp phﬁp cur nha cﬂm
quyen.

--h.—_.-—-,..—-u.-.q-...uq-._.— - W W

(1) Trzc.'h phan quget ngay 7/6/1971 cua TCPV - CBVNCH, tr.3825.
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- Fhude bign nPy danh dic quygn cho m3t cd quen ¢o
uy tin nhu TCPV chac chin tunes phuong seé tim
duge anh sfng cing lf.

M ~ ~ * I - M .
- Vi chuyér dic ve c¢hank t5 va khude bian, do af
] - ~ by -~ - "~ -~ ~
t nay 3¢ khong con nhung on van mau thusn nue,

b)- Khuy&t diem.

Tunz nhAr es the law dung phuone cdeh khude biérn
@& dién tr) vy kign 19 dinh trd puine m;y Tu Fhap. Qua
Ey, nhr 1aw lu:t khong b3 buie trong mit vy kién, cde
khudc blpn th1 néu re cung mot 1ldc, thonh th_tung phucng

LY - . " ~ <3 Fl ~ . il
e quyér néu ro tung khude bign mat de ken dei vy kiszn thu

ldl. Sy kéo dai n;y, hon thé ni= con ¢ the thuc hign duge
ch Vol nhunL @ gind dosan so thrm ma c\n 3 gini doan thuong
tham vo pha An. No 0%1 e, kh1 u?C Chl““ vé chinh tA vr
khude bién, TCPV s& tran neip cine viee.,

-1

3)- Thu tyc néu khuwde bién

a)~ Trude hét tung phudne phAat nap don khude bién,
don nAy ph“w ndu ra 1y do. Neoni re, theo v

muén chn nho LQp Fhip de trénh nhing Phudc ban vQ cin -
cU 1lam bﬂn ron ph?ﬂ dinh, luat be bude viec nap don khuoc
bien phnw do dﬂch thon tunp phudnr ho#e luau sy d@ nap
trong phien o thuong 1e cun ton An dang thu 1y vu kién.
Vi nap don trong phién x@, cdc dudng tung S8 g4s Sng Chénh
{n, do 4% nho 10¢ khuyen 31:1 24 thz phimg khude bign vo
cidn ¢ sé dugde tung phudng thﬁy S ma xin rut lui. Hon nde
4% tranh tuny phwne ngoan cv lunt bdt buje don khuode blen
phal kem theo bleh 1si d& dng tifn dy phﬁt 5.0008 tai
phong Luc sy ton an thu ly. Di nhien néu viec diem trl cnua
vy -ar en 1o hon 1% mA% 5.0008 tung phudne khng ngAn neni
gl me khonp ti an bude.

Seu khi d5 ngp don cung bifr 1ai ding tieén du phat
trong phifr toa dane xu, khi cAng t5 vién k&% ludn xong,
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toa an phnl quyet dinh ngny trong rhlen X0 n31 trén ve var
a3 chﬂ“ nhan nﬂp trink don khddc bign hay kh ong lén TOPY
Day 1a mat quyet ﬁlnh thiidng va UUdc “hi Vﬂj st bt ky
phﬂen tda. Khi hﬂn luﬂn tai quic h3i ed ¥ klen chﬁ rﬁnr
neu bule tna an ph“1 quy &t dinh ngry thi & ¢ sy 1am 17n.
chi trich ndy rét xac dﬁn;, nhunr thift nghi thu tuc tran
thau ngén duge bhd7 gluﬂ 1en tung, hon nia ndu tos b’C*
khUGc JUdng tyng ven e7 quvnn khié&u nai. Tos #n thy 1y co
qugen chﬂp nhﬂn b“y khude tu nap tr1nh ddn khUUc biern lénp
TCEV. Néu chﬁp nnqn, ton an thy ly rhﬁw chuvgn ha sd vu k
klen vdi bl@ﬁ 1lai Gﬂnr tien dy nhﬂt den iha Tong Thu Kf
TCPV trone vong 7 n?ﬂy 521 khw e cuynt dinh vn phﬁ1 hoasn
xQ chAnh vy cho tdi khi o phan quywt cus TCRV (Gisu 65
luat 7/68).

b)~ Trdi 1o, ton fn thy 1Y efing o the ta khude
ep trlnh dom khude blfﬂ len TCIV nfn xét nhing
17 do nql dan hién nhién khing xac deneg. Quy&t dinb tu -
khude ph, duge thong boo trong phién ton cho duong s
hyae che luat su cus y. Sy théns bdo cho lugt su ¢n  hiau
1yc tthF bas cho chinh duone sy. Dudne sy co _uyan chong
quyet dinh tU khiide trnrr tho hln 7 nFsy s ngay cd
quvet dinh. Pon khiZu nai cd vign dAan 1y do ph:l duge dang
ky tai phnnﬂ luc sy toa fn thu 1¥. uhﬂnh Iye qu ph“l ddng
dau ngﬂy thens Trpn don neny thﬂn* thP nhﬂn ve kY tpn ching
that, dong thoi phﬂw 17p bién ban va sy thU nhan na AY.

Trong thd1 hon ? ngﬁj sru khi nhan don khloL rai,
tos An thu 1y ph?1 chuyep nA 50 va bidén lei ang t1 2 d?
phat an TGPV va hodn xu chénh vy cho tdi khi ¢ phon -
quy&t cun TCPV (didu 6& luAt 7/68).

Nhu vay ta thﬁy du chgﬁ nhon hey @ chAd n nep trinh
khude bidn thi khude bjén ven duge dé nap trude TCPV. Sy
dy lieu nhu vAy e cqc nha an Ih@p rit phu hdp vdi Hién
Phap, bdw 13 theo Hién Phno chi ¢4 TA4 Qro Fhap Vien mdw co
dde quyor phan xét hop hién t{nh hey hop phrp tinh cus cac
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van kien 15p phap 14p qui. Tda dn thudng tung khﬂng duge
vi 1y do #1 bde khudc tuypt f} don khudP blvn QA tung
nhugng vi nhu tbe 1 ton nAy o tha- quwen xét hgp hifn va
hdy }hap t{nh cvn nhunJ phddnt chiide nau tr Rely khudc bign
va nhu V”V 1% vi hién. RF“al ra thu tue n“y c ﬂ phu hdp vi
disu 64 1uf t 7/68, then &3 treng uyd vy klen v bAt ky &
pind dosn ro5 tyng phudne cing ef qu"on neu khude bigr tridc
TCFV.

Tha nhung tride snu gi thi khuac bien cun# lér td1
TCPV, nhu vay fha 1Ap phap dat rn thi tyc bsc khude  dri-
dng nhd vAy vA1 dung ¥ el ?

Neghi ST Fhom New Sfch c¢ho ;5ng "...dang nto  cung
tdﬁ TCHV nhung dudng sy bdt budc ph”* qun ¢ 1 Lﬂp ngdn chan
nmy Iz lq chi ? dz cho TCPV bdt i m:t ph:n ¢ong v1ec.
(BBINV s35 52 ngny 22/7/68 tromp 38).

Do 47 ¥ mudn cun nhﬂ lwm lu"t 134 ¢3 kéo d'ﬂ1 thu tuc
1an cho tung phdvng chin nan hay ciﬂﬂ bat cong v1ec cua
TCPV NhUny thyc t8 raosno ? Kinh nphlrm cho thny thi tuc

dﬂl dong nhu +rcn ch? 1hm ld1 cho cfc tung nhﬂn ngonn cm
ed tinh dlen tr1 vy klen ma thoi. Duong tunﬂ qun thﬁt

khong b3 cuic bdi 13 tam ly npudi di klun 17 eon nudc ean
tat, hon nus mot khi dF ddng 5 OOOS tidn dy phqt cung mot
lqu v ddh khuac bien thoi ¥ mdn di tdi cung cun tung
nhén df 4. Méu tha thu ly khudc td, nguyen ddn ch1 ph"l
ler don khlou pha ma th01, npnﬂﬂ ra khﬁng Dh“? tin thén
mqt khonn ti an du ph“t noo khﬂc. le " &u kiérn thuan tien®
i vAy, thl chdec chin thi tha tuc ney kh“ng 15m nan 1ong
ot ad, trdéd 1oad dddﬁg tung lai co 1gi 15 kéo dri duge vy
kan. Nhu v"“, thu tuc bﬁc khuac trang Jwru k1en do xEt e
vo {ch. Chang nhdnp 3 4ch tha tuc nry ¢on phy o nhteu
tranh luan soi nn1. Tai dién den Thudng Vaen, mot 35 Nehi
51 cho rangkhl ton #n tbudng tung s, quyep béc khucb nap-
tr1nh don khuab bien thl tds nay chiem mAt qufen kiém hién
klem phﬂp cua TCPV, do df thn tuc nﬂy vi hién. De bénh vuc
¥ kién cunm uy ban tu phap dinh che, Nghi 53 Nguyen Van Chie
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cho rlng :"... Oy Bon ching 31 nehi ring ehi o Pai W)i-
DAng TA1 Coo Phap Vién mdi ¢ quyén xét xu w5 thii. Chinh
vi vay md uy bsn df khong dat tidng hde khude md dA ding
chit khude t2 nep trinh don khude bign me thdi... &’y chi
Lo mat vén A2 thu tye” (treng 30,31 BBINV 5 58). Nehj i
Vu Wlnh Tron nhat quyﬂt cho ring nhv voy 15 vi hifn boi

1e tdo an thy 1y cung c* the khudc tu nan trlnb ddn khude
blan leﬂ lén TCIV n&u xét nhUng ly do nni den hian nhién
khong XAC dﬂﬂg- Khi ma ton thudng tung X9t nhu vqy tie 18
qui vi a7 xét ¢ac khude bign, tdc 14 ndi dung csdc viéc
ngudi ta dus ra JE noi co vi hlgn" (trﬂnp 32 BBTNV s5 58)
That re v kién cuo Ngh1 si Tran co thc chfp nhQn duge , thé
nhung sy vi hién chi 14 gisi doan bdi 18 gou eung khudc
bign cung tdi TCPV.

M3t trudng hgp kho khin khdac xAy ra, néu toa thy
1y sau khi khade tl sy ngp trinh don khude bién cus tung
phiong lai khing chiu nhin 5.000% dv phat cing nhu  khing
chiu chuydn don khude bign 1én TCPV mac di 4 od su khidu

nni chéng qu};t dinh ti khUéb nAy trupg thdi han lugt -
dlnh Trong trudng hdp n“j, thac rn le nng phudng phal

1nm ddﬂ khi&u nai chwnr quyet nehi eun t A An tu khude
nap trinh don khude bign lén TCPFV. PHon nny, phpi trinh bay

sy viéc clng néu 1én cic khude bién sé dé nap tei Nha Tong
Thu Ky TCPV cung 5. ooos dy phqt. TCPV 88 ra linh cho ton
thddnp tunp chuyan h3 sd lpn ge) quen n'" phen quygt (xem
tut luc ho s¢ vy Huynh TAn Mem vA Tria Negge ChAu TPTS s8 2/70)

_u-n---.-..-.-_---..--_-.n-—-......._u_..-q--»---—..-

(1) Thit ra tho tuc néu khiage bié&n nay khdne phai do cac nha
lujt 7/68 sang tao. céc digu 63, 64, 65, 66 luat 7/68 m&
phéng theo thu tuc tréde V1cn Bdo hidh de nhat cong hoa véi
nhing sﬂ khac blet sau :

- toa an nhan ddn xin phar quyet cuna con toan auyen chap
thuidn hay khﬁdc td rap trinh véi ouyen khidu nai cda dudng
sd. Neu cb kh;eu nai dodn xin phdn quy@t s& &dbhg nhign &ﬂac
chuydn 1én v1en Bdo hién. ﬁmuhg tai vién Bao hlen, mgt uy
ban tham dlnh g6m 5 h01 tham ed toadn qugen chﬁp nhan hay
b#c ddn xin phén quyet Quyet dinh cua uy ban tham ‘dinh cé
tinh cach chung qu@t va chi khi nao ug bpn tham dlnh chap
nh&n don cu% dddng su thi vién Bao hién m01 thy 19.

- 7hi tuc nay ap dung cho chinh t&' lan khvde bién. Nhd vay od
net su gian di hoa thu tuc trdde td1 cao phép vi€n d2 nhi cx.
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be kit thue ph:n nhﬁng phudng csch khoi t3, ching

to1 xin ncu ra 6ﬂy wwt sy en? trich v? danh t¥ cue vai

luat g¢in, Thed hy tu ngl khadc tién dung trong ludt 7/68
LS £

la khong chinh xde. Thnt vay, theo lust & tyung thdi

khuac bién 1% nAk sy trd ngai nh"t thd1 1am t@ liet 5 -

quyen do b don nsu lén khing phil Jb tragh ngi ve nji =

dung ma chi d& shi trich 5 hep 1 cun thu tye (Nguyen Van
Hao - Dfn Sy TS ang - Gians vin - trang 27/3).

Trei 191, danh tu khude bien auoc dunp urﬂng luat
7/68 1lai 1n de ohi nhune sy tranh nai Ve ned dung va chanp
nhing bi don mo ngny cA nquyur don d3u cm quyenrwu khude -
blcn. Do ds, tu hpu phan chi duglc dung 3 day qun that khong
ch{nh xdc. e ed mot sy phu hop ~1uﬂ ludt ngd va ngi dung,
thist nghi dinh thic &di tronh cd the they thé hdh 1y cho
khude bien.

TS 1ni aé cf the bic vé vifn Phdp vA ludt ohip g
qugc gin, pwﬁﬂ than quy%n pini thieh Hién Ph%p, TCIV se
tham <inh hgp hidn tinh vh hop pbnp tinh cf¢ van kign 19p
phﬁp ‘5p gul. TCGEFV trong mnl trudnr hdp sé khnnf ty y
thy 1y mn tuwr phuong phﬂ1 phet d)ng 3 qugpn bang phddng
c“ch ch4nb £ hay khUGc blen nhy vu~ trinh bﬂy. qu kién n
nPy nhisu khf eny bAL 1gi chanr nhunv ch” nen quac phap
mé sinh hqnt ch {nh tri d5i lic trd nén xAo trwn vi sy
ch?m tre cuﬁ cvnr l*r

Tren rhuong dlgn chip 1y thusn tuy, ngoai 1di {ch
khdl 4 qus khdc khe, tam JEreneg nys ﬁhuc dav tuneg dinh" cus
LY r il
quan chung da la nhdng trd ngml den g ke o lam sang to

)

nhing lUﬁt diam quan jeu cur nan phap ch @ cung nhu 1dm mAt
nhing dip moy cho cd quon tai phen ché thi edec hanh vi tréi

{1) &. Nguycr duy Thanh 8. Phan vdn Tam cho raig ; sﬁ kidw
soat cda TCPV vé tinh cach trong hzen cua ang Thona khong
didde hiuu hiZu 1¥m vi TCPV c¢hi giAi thich hién phap khi
dﬂéc ycu cdu, chi’ phdn »dt céc hank vz Iap qguy Iap pha{
khl ed sd truy tc, Xem lai vin d&"kiém soat sy t6n trong
hlhn phap cua Tang Thorq NCHC sor4/71 tr. 25
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luﬁt hnu mang lai sy on toan che phﬁp lﬁ cho ¢ong drn.

Tren phuong dien chinh tri, phap 1y khgﬁ on cg
se pﬁy hoang mong, throe mie tod hn* cho sy dnen k&t qu Se
gla. Mat khnc, phot dong e quy@n khwnp dung luc cung s
la nhing cd th khi&n céc xfo tron chinh tri c? dip bie -
ph{t. Do &5 de ¢s tha _vugt qua chc trd _neai phdp lﬁ vﬁ
chlnh tri viuer ke, thlet nehi vdi su chip thuan cus ds s
thwﬂ ph“n, TCPV ¢o quyen dudhp nhien thu ly cse vu kiem -
hlﬁn, kist nh“p. Trong Dh"r che hien tni co quqn tat phﬁn
t34 ceo chus cs tham quwen ns Y, the nhunp dn dﬂp unp vai
tinh the, TCEV trang val ban an da hinh su quywn duong -

nhién thy 1y.

Tranp phe quygt neay 7/6/71, sou kh1 cho r&nr
nguyan don khong of 1gi {ch a& kh&i tg, ;h!n dan ly v1xt:
"Chidu chi tuy th fn don khot td Jab vér d3 hdp hidr cus
myt trong bo quyﬁn can b%n, vAn du n“Y “J thf gy T théc
mic trong V°1 ;idl va nen t7nﬁ rhﬁp ly cuﬂ c"c cd ché
hlen hUU VHQ 1uc Saﬁ t5 chic crc cue b‘L cu Ha Nghi Vlin
va Tung Th}ng. Chidu chi, do d3 nén chhp nhan don khdi
t5 ve hinh thite” {CBVNGH trang 3825 nan 1971).

Khi hanh dong nhu vay, TCFV quﬂ thﬂt da vi luat
(V1 duong tung knong ¢ 1ql {ch khdﬂ t3) thé nhung rét 13

.ﬂf

chn thiat dﬁ day dng vol tinh th? Lic bA v gid.

T1.- Thi fuc dién tin irdde t&a.-

CAn nen noi neay Vr ch{nh 8 hay khudc bien thi
tuc dien tién trddb toq deu glwng nh W, Thu tuc nﬂy sa
xny ra nhu the noo ? ¢d ﬂay du de bao VP quyen 1¢i cony
dan khong ?

A.- TRINH BAY THO TUC

Don khdi th hay khude bign Se khi da duge dg ngp
dinh kem céc van kién chung minh phai dugc dr trinh Chu -
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T$ch TCPV. Chu Tich se LlHO h) so chﬁ Bon Béo Fién 1dm
phuc trinh, don? thoi Chu T1ch re chi thi cho thyc hién cac
thn tyc thong tr1 don khdi td hay khuoc ban trang ¢ho
vign chmdng 1y va bi don.

Tuy theo mﬂm trudng hop cu“ vy £n, Chu Tich fin dinh
thot han ¢ho hai ben nguyen don cung bﬂ %dn xuft trlnh
bien mlnh trang va khanp blen lupn. Néu men thoi haon An -
dinh mA ddUnf s neo khanﬁ e d@ nap blgn minh trﬁng hay
khanp blgn lu"n, ngﬁd1 do sé& duge coi nhw khing c¢om ly
18 gl de bao chua (didu 68 ludt 7/68).

Vign chudng lf c6 thb1 han t31 da 15 hei theng dé
k&t ludn trang. TAt cn ac k&t luan trang, bién mlnh trang
va khang bién luan deu phai duge thong tri cho cAe duong-
sy trong vy An (didu 69).

Khi cac thu tyc tren da audc thi hanh nghlem chinh
chu TlCh TCPV fn dlnh phlpn XU cong khBl, trigu top Dai-
H01 Bong va th"ng bao nzay gld vhién xi cha v1en chﬁdng ly
nguyén ddn vo bi don. (disu 70).

Meoi ph1cn X2 cua D“l HOr ang S cnng khni va
dat dudi quyen chy toa cua Chu Tjch TCPV. Chu T;ch sou khi
klem diem thﬂnh phqn hdp 16 88 tras 1di c¢'o thuyat trlnh
v19n, md cuac thﬁﬂ vAn va 1An luge trro 1¢i cho nguyen ddn,
vien chUUnp 1y va bi ddn. Sou khi cuwc tranh luan K&t thuc,
Dai Hoi Dong su ngE1 9n tronp phong tham nghi. Phan quyet
cus TCPV co v19n dﬂn 1; do se du@c tuyen doc trong nh1en
ton cong khoi. Quyet d;nh ve V1ec tich thu hay hown 1ni tlen
du phat khong chn phﬁl V1¢n dAn 1y do. Fhﬁn quyet tuyen ba
mot dgo 1um-, hay sde luit bAt hgp hlen ph"q hAi ctu dn so
3/4 tong s th?ﬂ phﬁn tai chuc. Tha nhqn pﬁe thigu sd trong
luc bleu quyat co quyen ghi lﬁp truong cus minh npey dudi
ban 6n .

Vs thu tuc trude tos ¢d voi nhan dinh so Khoi
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1)- Tha tyc kiZm hién, kiem phdip trudec TGPV tuong-

ti@ nhu thu tyc op dyng trudk tos #n hinh sy,

2)- Wha 1ﬁm lunt da khong an dinh mdt thd1 _han nhpt

t{nh hﬁy
Sy thleu

dinh nac bd - buoc TCEV ph”l pkﬂn quy@t Ve hdp hién
hdp phqp tlnh ¢cac van kan, lnp phwp hay 1ﬂp qu1.
s0t n“] rat 1a nguy hiem. Tbﬁu vay, vl Cﬁn nhPF G

dinh ring bi ddn trong nhung vy klen klen hlen, kiem phap
la an Fhap va Honh Phﬂp, nhUnp canp quyen ¢l du uy 1ye

nhat cua
he on nhﬁt
¢5 thé e
Phap 1am
trgn ven
van klen

quﬁc ﬂln. Do a3, néu luwt khqng An dinh mot thoi
dinh nnn buoc TCPV phﬂL Tﬁhrn xet tbl ngUGl ta
ngnl ”Hng, cac cnng quyen nay vA nbat 1» Henh -
ap luc vdi TCPY de kéo d*i vu klen hpu thi h“nh
uddn{ 1“1, chink sach cua mlnh Uhnn anh qua cac
phap ly vi luat, ’hlnh cung vi nhnn ch“n dUGc hiem

hqa nwg , Iuat s? 10/71 n;ay 26/0/19?1 sua doi ve bh tuc

luat sb 2/68 da bn nuoc ring " Chu Tich TCIV trong thdi
hqn mot thang phoi An dlnh phién s cong khai k2 ti neny

cac k&t lunn trnnh, bl?h minh tr‘nr, khﬂng bien luan duge
thong tri cho csc ducnp sy (disu 6).

3)- ¥$ thu tuc nAy nha 1am ludt df coi trqng van -

kien lap phnp hdn 1 cqc vin klun lﬁp q11 Then

qi6u 75 luﬂt 7/68 phon quyét cua TGPV v5 sy tuypn b3 bnt

hop hisn

cae dac luat, sfe luat phai hai du 3/4 tonp sh cdc

tham phan TCPY tai chuc (3/# trong 9 vi hﬂm phﬂn hlqn tai

15 7 v1)

Trai 17214, dhi vai ph“n quyef tuyun s Dat hQP hler

hay bAt hdp nhﬂp cAc vin kien lap qul chi cfn hoi du dn so
tuong ddi cAc thﬂm phan hlnn dign mo thgl. Mat khﬁc 3 dleu
37 ngi qui TCFV “n dinh rang Dai H01 Dong TCFV ch1 co the

nhdm hgop
TCFV tai

hdp 1é néu h01 da tue so qun ban tong sn thﬁ. phan
chuc. Nhu vﬁy, trong hlgn trﬂny, chi chn nam  tham

phan 1la Dai HOl Bong nhom hep hep le v vd1 be vi lﬂ cac
van kien lﬂp qul ¢d the bi tuyen bo 15 bAt hdp phe 'p hay bAt
hgp hién. O d"y ta ean nhan dinh rang ky thuat cua TGPV

hihn nay

plon& vdw ky thunt cun Vid ¢n Ba; Hi%n nam 1960. That

vay, c¢a hnl Geu 1Ay hidn phép 1om nén tang chung cho ky =
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thupt Ve crc VAR kﬁun lﬂp nhnp auge cni trong hon c"c van
klwn lay qui. Pidu 25 luAt so 7/60 neny 2;/12/1960 n dinh
to chic vn d1eu hanh Vlen Bao Flen du llgu : Quyet d}nh v
Vlen tuyen bn tinh ¢cach bﬁt hgp hien cuﬁ mgt dno luat hay
sﬁc lust Dh”l dudc 1t nhft 6 tham ch“m thuan. muyet dinh
tuyen bd t1nh chh bAt hop hlcn cua TP qui tac hcnu chﬂnh
phn1 dudb {t nh ‘e 5 _tham chap thuan (Vign Brao Hien g>m
mjt chu tich o 8 h91 thrn),

s af ef sy phﬂn blet nﬂy vi cac vin kleﬂ 1o P phap
dude lam theo mﬁt thu tuc co vao dom vh phwn anh y chi cua
Ot sh donp nguoi hon 10 coc van klwg 1¢H quy chi do mgt
ngudl lom ra. Troi ;ﬂx, tai Phap, Hien Fhﬂp nam 1658 noi
dleu L1 cho rhép h“t sdc lonh ¢ the huy o mot deo IUﬂ
XxAm pham voo lanh vyc lﬂp qui dn duge Van Phnp minh dinh.

A)- Cﬂc dizu 68, 6,, 70 71 ludt 7/68 An dinh thu-
tue dien tien trude tHs cus td tuns kl?m hlhn, kiam phap
khéng tru 11"u trudn; hop khuyet t1ch cur ede tung phudnr
dn dr mot luﬁt dlﬁm kho khan Jat re o dnvy ln 11eu ta co
théa ap dung cAc dlpu ¥horn cun bﬁ Dan Sy T4 Tung cho thil-
tye kizr hidn . kiem phap khong ?

The> bG Dan Sy T3 Tyng New Phon (nghi dinh ngdy
16/3/1510), ¢3 bn trudng hop xoy ra

- Khuy®t tich npuyén dgn, chanh #n sé tuygn ph%n
khuyet tich edc nguyen don vo bnc don khdl 3
khong cAn xét dfn noi - dung. Npuyén don c¢d 30 ngoy de
kKhen g 3.

- Khuyet tich bi ddn : Toq tujpn an khuyet tich adi
voa cnc bi adn ¥o chﬂp nhfn cAc thinh chu treng
don khdi to néu thinh cdu hop 1y, bi don clng ¢d 30 ngay
de khang 3.

(1) Xem “#§ chde tid phdp UNCH®, BS td phap xuat ban nam 1962,
trang 146,
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A
£

- XKhuy%t tich nguyén bl ddn : Tor sé béi bd vy kign
Thidt nghi, bn trudnp hgp khuy&t tich trrn curT bo
DAr. Sy TA Tdng khgnv h“ “ﬁ dyng c¢ho thi tac kiem h1an kiém
phap vi thv tue nﬂy la duong tich. That vay cac ﬁlPu 68,69,70,71
lugt 7/68 rqt ru rﬂng Jlml 71 doon 2 minh thi : chiu ti ch
sau khi kicom ﬂﬂaw thﬂnh ph? hdp ln s& trao 191 cho thujet
trinh vien, ﬂd cuwc th"1 vAn ve 1fn lugt trao 101 cho nguyen
don, vién chudnt 1y v& bi ddn.

Nn? Vﬂ; vi thu tuc A?Pm h?en, kidm ﬁh”p la dudng-
tich nr bAt e trucne hp neo (khuv;t tich nguyén don
khuvet tich bi don) TCPRV d%u phai x9t XU vA tuysr phan duong
tich.

e phudng dicn ﬁn 19, trong m*t phan quyFt TCFV .
da chnp nhan quan dwwu ny That. vr y, trxnp v Thidng -
Nphl VIH“ kw@n nghi d1nh a3 1569 vr v1¢c tang thuf kicm-
wdie cu“ lién BS K4 ne Wb m°1 Chenh, ThUUng Ighi Vien Quan-

n1am Jﬁy kbﬂnF “h“l 1~ mﬁt Vi Pnen aTi tung nen nhat -
quy@t khins 11u xuat dlnh nhu #in 1enh tiéu tham da dﬁy .
Do df lwen By Kinh T3 Tri Chanh néu nhudc bien khuyet -
tich nﬂU;Pn dUn de x1n mCIV bac don cuﬁ ThUQnF Wghi V1en.
Nhung trong ph o qu eL neay 12/1?/1 69 TCIV da khﬁﬂﬁ chAp
nhﬁn khude b1qn nﬂy vi :"Phlﬁu cbt thu tuc ono h1en khac
blet v to tung dan sy, cde digu 63 vh P tlbp cur lugt
sd 7/68 nfﬂv j/0/1968 khﬁnf dif 11ru trudng hgp khuyet -
tich ngujen domn nnn thwnh co “u k& trén cua lién BD Kinh T&
Tai Chinh khing the chfr nhin duge”, (1)

B.- PEE BINH 'THU TUC

BF ¢ ¢d3 nhin xac dang ve thu tuc a“ durg VIPC kiem
hlen, ¥ién phap trude TCIV te eon nhan dinh ring trong nhing

e o w oms e S s R wr B4 = e o w s mm e e ot e s A = v s vk

(1) xem TPTS sB 1/70, trano 1685.
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vy kién thudc loai nAy bi don ludn lu’n 17 Hanh Fhap ve
Lép Fhap, tdc gi» cus nhilng van kién bi chi trich.

Ngodi ra dé nhan dinh nhine wu khuyét diem, ta s

7’ a L K] @ -~ bl > .
so sanh thu tuc nay voi thu tyc tieu huy cre quyet djnh hanh
chénh trude Thom Chinh Vign,

Tride Then Chinh Vign, khi nhin duge don khdi t0,

Chu Tich Thnn Chanh vlen cu mot th?m nhan t 21 toa lam ﬁy—
v1en thu"et trinh. Uy vian thuyet trinh ¢d nhlam v thnm
cuiu hw 50 v« 13m phie trinh, tudng dudng nhy vel tro cuﬂ
Bnn Bao 1i&n TOPV. Snu khi da thAu nhnn cung nht tran d5i
enc blén min" trong vh khAng bién luan, Chu Tich Thamn Chenh
Vlen sa QUth dinh chc dané dudng. Trudc toa cAC dudng sy
sp dude mat rﬁ, ¥hdi dau uv vien thuypt trinh doc td due
Ket, s ds Ghu Tich Than Chinh Vlen 59 trao ldl nguyen -
ddn ¥ bi don trenh luan trude toa. pisu chn nhén mo mh 13
thu tuc trude Thez Chink Vlen et tinh cach but tung nén
cde tung phudnn chi Juge phﬂp glﬂﬂ thich nhdng diem 4F dude
ghl trong blan m1nh trﬂng va khnnr blen lunn ma th01. Sau
ph’*n rnnh lurn 1 dén phwn dnc ket luan trang cur uy vien
chanh phu. Kat 1uﬂn Jrang cun uy vién chanh phu mqt khi
da dgc xong, ton ﬂhﬂi tuyen b5 k&t thic vy qun, cac ﬂudng
su khnnp dudc ben cni gl ca. Tham Chinh Vign s& nghi an
\'s tuven doc an van.

9

Nhu vAy dé so ssnh thu tyc trude Them Chinh Vign
5 trude TCPY tn thiy od nhing diem khec nhou

<
7

1} = Trude TLYV thu tuc ¢d tinh cich khau dién chd
kh*np phai lﬂ bt tung nhu a Tham Chlnh Vlén. Nhu
ds trinh bay, trong thu tuc klem hlen, kiem phAap nguypn don
18 cong dan kien cac cong quyen, tac glﬂ cae van qun lap
phap l?p qui. Do do 48 ¢a mnt su chénh lech v8 the lye cua
hai bén. Frong hunnr trﬂng nny but tung co loi th3 cho cong
dan hdn 1 khhu dien. Trudc Tham chinh Vlgn, cong dnn m3c
du thifu klnh ngh*em tda an, thu tuc but tung da ban dam
hou higu quyen 1gi cun hg. cong dan thudng khong sqg bi
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mau thjan trong 1ap trudnr cus mink. Tuy nhi&n 1gi {ch 1y

r el
thuv:t nﬁ" tr: . thue & cung e’ the dot duqb voi thu tyc
khin gien vi siy hizn dien cun LU?* su hhlPW cach,

2)- K&t luan trans 3 Thaa Chink Vien du ﬁy vien

chrnh ﬂhJ =8 thno, kit lum trang J TCEV 191 do
V}eﬁ chuan ly ﬁe nﬁp Cnn nzn minh xfc m*t _quen nlqm sai
lan, uy vien chenh ﬁhu g Than “h1nh Vien khong Dh“1 s
mqt i én chUc nhu Jv vien chanh phu trude tha fn qu su,
nnt chic v1*c truq fhuoc Hnnh Fhan luwn lunn dai dien cho
cinp quyen n?y de buae t i, Tres lqi uy ¢1er chénh ohu
cum Then Chwnh Vian chi 13 mot thﬁm chén dic 1"0 ﬂwt luﬁt
su vo tu chi dai dign cho ﬂhﬂp lunt, thanh thiz ty dn két -
1u“n trong khuim kho phdp luqt hi?ﬂ henh.

D trenh sy n”: nkgn noi urgn, ginny su ¥aline dn
&5 nghi they chi commissaire du gouvernamant biAne chil
comuissaire de ls loi (xen Nguyen Van anr - bnri Thﬂ1 Chinh
Vien trong chi G5 Tu FPhap Viét Newm Sng Hon = TPTS 83 2/69
trang LO).

Khac vdi Ther. Chinh Vién, k&t lufn treng & TCPV lgi
do vien chudnﬁ 1¥ <@ nap. Vién chddpa 1y theo d1eu 51
iunt 7/6% 1a mnt ¢d quan trye thure Honh Phip 34 edc kat-
luﬂn trqnfhcuﬂ Vien nﬂy 1udn luor bénh vuc ¢hn co quan chanh
quan- Nhu vay Lrude TCiV, cang dfin nguyen don Phl doo tung,
d?nh Se th1qt th01 v1 gap h“m 451 thu mqnh mne cuf chanh ~-
quy@n dﬁ 13 vien chddnr 1y va ¢d quar cing quyen tranh -
cham vOi tung phuong tud nhﬂn. Doy qu that la mit khuyét
jem 1dn leo trong thu tuc tn tuna trudc TGPY. Thu tuc nﬂy
v& tirh di ngFuge lai tlnh than muﬂn ind r)n@ 8 quy@q ie cha
t3i ¢A¢c hanh vi vi hien,qul phap mr nha 19p hién &F ds ro,
That TR, khl bicu- quvet d1ou 51 1luat 7/68 thiet -
lﬂp vian chddng 1; gom nkﬁnf th'* phon cong t1 tryc thuqc
Bo Tu Phﬂp (dien nfy bidu qujet trude khi bisu quyet thu
tuc t8 tung ta dong xét) df pdy nhifu tranh luan. Thes DAn
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Bicu Tén Thit Hicu :"TCPV ¢d tAt eo be thinh ph;n : ThAm- .
phfn 3& 59, thgmﬁphﬁndcﬁny’tg ve cﬁg v %uﬁg s, toi soo
khi ¢cen mot v cong to, chunse ta khon” de mot v* tham phen
cong 5 trong TCEV ngﬁi gbg cong 37 Mhu vay e th lf
hon khrnp ? Tt soo chﬁng ta lad kPu %QLAVE Chl 15 chitdng
lj cun mnt t5n thudgng thom ae nr11 fhz conr £ tai  TCPY?
Vi vay, chw ﬂt“ chung tai cho ring qu;?w T Phap b 13 thuac
Honh Thép & dien dd"(Bién bar Ha Nghi Vign 8 45/68/H/BB
ngay 20/6/1968 trang 20).

P& bsnb vyc quen diem cua U} Ban T Fhep #inh ohe
Ha Nﬂ%* Vien, ﬁnr Chu 1ch cho ran? :"... Chung tai td&ng;
dimu ni y khdng ¢f g1 trd ngai, chi & trdi vdi nguyer tic
thing thuong cur th chie toa An md th3i"(BBRENV s3 45 ,
trong 27).

Dac du kkﬁng ndi ro nhung yuyxn qun, blen b"ﬂ tai
Ha Mphi J1eL nru01 ta nhan thﬂf m&c erm vl hﬂen van de“ -
GUOl Cﬁc nh# lgphphﬂp khi khing chfp thunn v kién cur DAn
Bisu Ton That Yigu,

That Vﬁy, the: disu 77 Hl@n Phﬁp, mgi tdn fn déu
phgi a mft thift lap vl w3 6 thimh Hh?n thém Dhﬂn xXd  fn
vA tham phan ofing t7 CHUYEN UGHTEP. Khi dfc cw wao  TCEFV
du not tham hhﬁn trude kin 10 tham rhan cong t5 cﬁng .
duong nhﬂrn trd think than phﬁn(xu an ) TCPV. Do ad néu de
mut vi th e rhﬁn TCIV (du trude kin 13 thaw phan conF to)
nral £l g C:“F 4 tgw g rins se Gi naldc %31 Plnh t&ﬁn CBF
nh# l?p hi&n vi Hien Ihrp b bude phm ¢ thanh phan tham

L) F . 4 -
phan conz 3 chuyP“ nﬁhwep 1), von piin,néu ¢~ thiet lap

d}ﬂh ch. uy vian chﬂnh Dhu nhu tal Thawm Ch? ‘nh Vign thi vi
n“y cung, k?ﬂ?g ph?t 15 tham phen ¢ling £ chuy an nghlep
hién dinh.

A . at - . — wh -
(1) Tham phﬂ:n wngy ¢ chuyén nghigp 1la thdm pha{n chuyén vé
bugc tPi vdA tric thudc bg tu phdp.

(2) Nhd vay phai chang thanh phén h;én huu tali toa ah hanh
chahh vd tham chihh v1€n vi hi&n 7
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Tran phugng d‘@ﬂ oh P iy thu”ﬂ tuy, lu“n cut nﬁy
rat dang GUGC chap ph;n vi phu hap vd* tink th ‘1 F1e1 -
Fhapy thZ nhuhy ta phoi nbnn dinh riﬂr khi bleu quypt ulPu
77 05 1¢ cac rhs 1A p hién ch* npha dén v1~c ap dung cha cac
t5ﬂ nn hinh s1? va dén sy m® th3i. Tharh thu kh: ap dung
d18u ndy cha phnp dinh cAng phép neuoi 8 thAy nes y:mit
s bat cong x"y ro.

pe kit lua on, thiét nghi cAn ¢f mot sy cAi th phep
1y cap thlet dé nhén sy ph1 hap véi ndi dung ngAnh luat.
Dai Fﬁl Qonp TCHV chuypr xét xQ va conp phap, do do S
thizt lﬂp dinh_ chd Uy v1en chﬁnh phiz (nhu tqi Them Chanh
Vlen) & TCFV 15 mit disu ean yéu de ¢d thé bac ve hlu higu
quyen lgi cong, dAn.

3)- Not diam khdc bigt sau cun; 1a thu tu phat np)n
cun cAc dudng tung trddc phlen toa, Nnu da trlnh
bay, tn1 Thaw Chinh unn phler tM hit dhu bing boi thu}et
trinh ml'1 uv vien thujbt trlnh k5 d7 15 tranh luqn GU”
nguyan don vo bi don. Cudi cung 1n ket luan trang cus uy
vien c¢hénh phu.

& TCEV, trude net la bnt thuvat trlnh cur Bon Bﬂ
Hiﬁn, k4 ad Chu Tich TC“V md cu c thA % vcr, troo 104 1%n -
iugt ch> nPUjPﬁ don, v1‘n chﬂdwr 17 va b1 dem D“y 15 thu
tuc dudc ﬁp dung trﬂdc ton on hlnh su. S0 di trddc tos £n
hlnh bi don duge ndii cpu sou cung v bi don & voo vi tr{
yeu kém ludn 1udn bi edng td V1en bu\b fo1. Tread lai trude
TGPV, bi don 1a cd quan ¢Sng quye nen 03 mat vi thé rgnh

- me hon tu nhAn khdi to, hdn nun bi don ndy ludn 1uon dwdc

su hA trg tlch e cun V1en chUdhr 1y D> dd khi khdj +8
trude TCHY, cong dan ph"n thft 1g¢ vi nguyen don phﬂl noi
trudc, b1 don dudc noi. sau cung. Trong, thu tye td& tung
ngudi noi soU cung ban pld cunp ldl tha hdn v{ khi van
phong nghi, an, tham phqn thudnp chi con nhd dén nhdnp lunn
cu duge trinh bay sau CUﬁi g THan Chinh Vlen khuyet dism
nﬂJ da khnng phﬂm phﬂ1 vi nﬂu61 nd4 seu cung 1o ket luan-
trane cuq uy vién chanh phu va nhu d8 trlnh bny uy vign
chanh phu dat dien cho phﬂp luat nén rét vo tu trong vige
k5t luan.
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Mac di van bift rine conr lyluc nao cung la cong 1v,

th%rﬂuﬁwftham.phan cling chi 13 mqt con nchl vOi nhine yeu

kém thudng tinh , do 4S8 mat thu tuye thuan tlen cho nguoi
i kien chac chidn s& neng 1si cho cnnv dan nhitu hy ving
hon. Do do moi sy tu chﬂnh thu tue tA wung trude T01 Cao
Phap Vien theo chizu nudng cur Thrm Chinh Vién 15 mat
gidu déng khich 1é vay.

111.- Tha Zue bidm hién, kilm phap L4 2ok tung hay phi tung?

; 1a mét lUQt dlem da gay ra nh19u tranh luan nhan
vy Thugnr Nphﬂ VIPH y@u cnu TCPV phan quyet t{nh cAch bAt,
QP hien vo bAt how phap cus r9h1 dirh 1569 ngay 23/10/60
ve vige tang thue kign ude vh Cisu 4 sdc ludt 20/61 npay
29/12/1961 xin xen but lue h3 sJ Vi ki¢n trong TPTS g8 1/70)
pay 1n Phan quvpt dAu tay va k1em h1rn, klem phﬁp cu TCFVY
TCPV trone vy n"" da chn ranf thu tuc kien hi en, kiem -
phﬂp 1n dA+ tung (vhen quyrt npﬂv /12/1969 Tuy rhien ,

‘néu then dvl khufnh hadng cua an 1& trong nhins nam vuc qun

n?ﬁdl tr thay ring TCPV da khong con iU vunc quen dwpm
phép 1¥ cun minh,

o
¢ mat cai nhin tO“n dlen 7 rﬂ TS t va luft diem
nrhi nén x8t que dien trinh bifn chdjpn cua Sn’

T).UJ

o TR VRS

¥
nav, thie
le.

1}= Quon dicm phap 1v cua TCPV trong phan quyet ngdy

Chidu quyet nehi cun Lhddnf ”Qh1 Vlan, Chn Tich
Thugng Wghi V‘Pﬂ npAy SXll/lODQ cd Fd1 mat vin thu jeu chu
TCPV phﬁn quy:t thao t%u tye khen p ve tinh cnch bAt Hdp
hlen va bat hgp phﬂp cun nghi d*nh lien BQ K1nh T¢ Thi Chanh
s 1569 BTC/BKT/Nﬂ/LB nrﬁy 23/1969 1i8n hé dén viée tanr
thué suat, thue kiam uwdc.

Do hien Wlnh trong neny 18/11/1969 Thugng Mehi -
Vign lei thinh cAu TCPV phan quyet them hgp hién tinh cun
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dicu 4 sde luat 20/61. Do uo trong b*n nn ti8u them npay

19/ll/lj60 TCPY an tuyen hoon phl@n xu de lién bd Kinh T8
T”l Chﬁn* co du thi Pld nghign cu vo tranh luan vé thinh
cr u nd1 rﬁnF n13.

Trons vin thu nepy 26/11/1969 cEﬁ cho TCEV, Chu
Tich Thugng Hrhi Vﬁ3n cho rans '“Tnl rat ngac nhién khi n
nk"r dudic c“c khanc blen luan car ludt SL dai dien cho
hci onn Topr Trudnpe Kinh m& Thi Chenh va qn tidu tham cun
quy vidn neay 19/11/1969 A7 coi vin thu ngay 05/11/1969 cue
t6i nhu 1o don. kKhdi ta tronf mot vy kién sons phuwnr Fils
1 bén 15 Thugng Wghi V1qn va mot 2r 15 hai Ong Tong Trudng
Kinh T4 T84 Chf <nh", Thes dnp Chi Tich Thugng Nehi Vien day
khonf phﬂi 1a mit vy tremh tung song phddnp, dn ad h91 ong
Tone TrJdnE Xinh T&, Tei Chanh khong c2 L céch nhu 15 bi
ddr cung nhy Thuodng Mehi Vlcn s& khong cu e d19n vdi tu
cach nFUYFﬂ don trong phﬂen pra, sdp todi nhu ph”n chu vin @n
tien tkal de "truyen mol cac duemp tuny xuAt dinh’.

Tuy nhien, trong phan quyet ngdy 9/12{1969 TCPY
dA bide bo quan dlen cta Thudnﬂ Hehi Vipn ve xﬂc nh?n thu
tuc nn dyng cho nol vy lﬁ thu tuc dﬁﬂ tunp. Phip drn 1y
cho rane :" ChiZu chi dl@u 63 vr kS tl@p cus ludt ?/68 ve
phen quyﬁt tinh cach bt hap hifn hﬂv bét hdp phep cua ban
van 1ap phap hny lnp qui du 1izu £ha tuc Nt tung khong
rhdn bict 3 quyen gudgc xt dung bang ﬁhddnﬂ crch chlnh td
hny khude bieén. u thﬁn» tri ho so chv cac audny s cun;
ngav dld phien xu, cuac trenh lu“n ads tich trudc phien tos
conr Phal, d<nh £t "nPuYen don" V"1 "bi ddn" duge minh thi
nhic d@n nhisdu 15r tran; ede disu laft na Y s chUn‘ minh
ranr tinh cach hop h1cn hﬂ" hdyp phap cu mat,_ban Van 15p
phﬁp hoy l!p qu1 ch cn th dudb xat xu theo mot thu tuc
a61 tung ve ve vin dé nuv khonr co dosn vin nny khién llen
tuong ¢én thu tuyc phi tung". (TPTS sd 1/70 trang 148 vo ké
tisp).

FPhen quyét nﬁy chi g C“p @én thinh cpu phnn XU
nghi dinh s3 1569, theo do Thudne MNghi Vién 1» npuyer don
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A

v® chc Ang Tang Trudns Kinh T& Thi Chanh 17 bi don. Neosd
re Dhﬁn qurgt khapv dn dong o1 G8n thinh cAu phan X0

hgp hifn t7nh 1ru 4 sac lust 20/61. Do ds troeg vin thu
nf’f-\y 11/12/190(3 cue ’“hu l‘“‘}“ Thugng "g’h‘l Vli-n #di TCEV ¢d
doon :"Vdi phen quy &t n;uy 9/12/19&% vén @i duge dgt re 1o
ai s5 l: Li don tronf V1ec Tbudh" Nehd V1en yeu ooy phﬂn
dinh V3 tlnh cach hgp hign v hdp nh:p e Jieu 4 SdC lust
20/61 n-s q" 29/12/1961 vi tac 1“ séc luﬁt n"" 17 Tonp -
Th?nc DP Hhﬂt Csnp Hoa, mhu vey then quan n1@m ph ™ quyet
t1eu thpﬁ Tong rI“if'mnp' g8 1A bi don. Nhﬁn' chifu dleu L2
”an Phap 20/10/1956 sic lunt 20/61 ngny 29/12/1961 dS
tro thanh mQt e luab vai su im line cun Quoc Hoi da Nhat
Oon{ Fon s-u thoi vlﬂn 30 ngcy sAu MQL nAM Quwc Ho: dzc ~
biet uf quvpn cho Tont Thﬁnf Gé Nhiat Cang Hoa. 'rong
trudng hgp nn" nfu 15 mdt vy kién sang phddng vAn d% cAn
duge xde dinh 13 a1 s3 13 bi don"(TPTS s5 1/70 treng 152)

Pe trr 107 thic mic nay, TCPV trong uunn quyét
ngay 12/12/1969 Flﬂn t1rp xac nhnn t{nh csch adi tune cla
vy kién va cho ringz Thudnr NﬁhT Vﬂ*n yun 1o nPuVen don
vitn 1 bi an. Phan quypu viat :"Chifu Chl, mat khrc,trong
van thu nrqy 11/12/196G | Thudng Nehi Vién xﬂc nhﬁn rinyg
sdc ludt & 20/61 &5 trd thanh dno luAt chifu dizu 42 cus
Hizn thp nan 1956. Whu Vﬂy khnnr the quon n1rm rang Thugng
mph1 V1Pn 1a* dunr don chw trich t{nh cdch bft hgp hlrn hogc
bAt, haop ph?“ e myt hank vi lcp phﬁr mEc dn  do Quoc Hn1
1656 da ‘lam ro nhung the” nguren tac "lien tyc" cu'1 quie
gin, phat duge k 15 ¢ne Lap Phop ndi chupe" (TPTS s7 1/70
treng 172).

Nhut Vﬁ" phan qujrt n"ﬁv 12/12/1969 cho pinr dhy 1a
nat vy, kt@n 441 tung do d- Quwc H01 kh“nf the ding nguyen.
don chi trich mAt hanh vi 13p phop cus chﬂn minh.

Ket lupn, xuy e que phnn quyat ngey 12/12/1969 va
rd rét nhit la phen quyet cin bon nsay 9/12/1969 qun diem
chinh thde cur TCPV vé thu e kjpm h:kn, klem phap 1o :
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Trong noi tru&nr hdp, bénf DhUUnf c:“h chiph td

hay ghgdg b]f‘nA thy tug kicn hidn kirm phip eae van  kign
1ap phdp hay 190 qui ludn luiu lﬁ"do* tung”

2)- Su_chuyen hudng cun on le

Cha @fn bay pid, xuyéd: quo dlzr tr;nh b]gn chu*gn
cu° &1 le neuoi ta phi nhen mot 85 phqn g yct ve kiem «
hién, kwnm phap nhune khine theo thu tuc dAi tung (tde phi
tyng) .

- Phan quyét ngoy 20/&/1971 {(vy Dan Biou Trudng Gin
Ky Sann x1n tuy en phnn bA hdyp hlen, "bAt hdp phap
quyet dink sa 1 n; hy 6/4/1971 cur Tjn; Thy K¥ WAi Dang T4
Chie BAu CU bo tic Ung cu vien thﬂm phén TCIV) (CBVNCH
trang 2766).

~ Phan quth nedy 7/6/1971 {wy Neuyen Thé Fhuong
ti Ham Dinh Xin tuyﬁn bl bt hg hj?ﬂ sdc legnk
sn 510 neay 10X10/1968 cur Tonrs ThAng Vltt Nz Cang Hos
vh dieu 4 ludt 7/68 nmay 3/9/1968 ds qQuic UQ! ludng vign
chung quygt va Tong Thins ban hrnh)CBVNCH trng 3825).

- Phﬂn quyet ngqy 26/6/19?3 (vu Le uﬁnﬁ Trm  xin
phan qu»Pt bat hop hign disu 5 1luss s6 7/71 neny 5/6/1971)
(CBVNCH trencz 4478),

- CAc phon quygt nr;y 13/7/1971 (cac vu Npuyzn
Tr;n, Tran u5n quc, GCro Lhe Duns xin tuyér bl bft hagp hign
disu 10 khorn 7 1ludt 9/71 nedy 23/6/1971) (CBVNCF trane 4,781)

- Phﬁn quyéc nrly 16/8/1971 {(vy Trudne Gie Ki Sarh
xin tuy = &n b3 bWt hgp phip quyet dink nppy 29/7/1971 ete PA1
Pong TuyPP o2 Trungs Uons )} (CBYNCH trons 5348/1)

- Fhén quyat nepy 21/8/1971 (vy Pham Kim Vinh xin
tuyén phfn bft hgp hifr diéu 14 doan chdt ludt sd 9/71 ngiy
23/6/1971) {CBVNCH trangz 5646).
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LI

Wbt viy tht hoi trong thu tuc kiew hién, kiem -
phﬁp khi nho thl df3 tyng, khi naa thy phi tung ?

Khi ching 1a® quan Giem cun cac d%ng vien, them -
phan t37 coo Pﬂuvrﬂ Vin B1en chn ranr : "Phy tuc £3 tyung
du 1 su tu ¢ Zu 63 dfn 72 cun 1u“+ S‘ ?/08 khire  nhit
thift 1» thu tuc a5 tung Mo ed the 1'1 thu tyc hnic dni
tung hnac phi tung tuy thpn e £i6u cun Gon khdi *o. Trong
- mnt 3 tunv an ph“n quvhJ ve tinh céch bAL hdp hifm hpy
bAt hdp rhau cus mot ban vin lﬁp phnp hay 15 poqui, nguvcn
don ¢d the neu mic tieu , nhung khonr kien ifch denh m«t
a5 }hudnﬂ nno. Trong tIUUni hgp nﬁy, nhUn; ngud1 nho ¢o
quver g d@ bénh vdc ¢3 thé xin xen vao vy hodc duge Ao
ra dy sy" (TPTS s4 1/70 treng 151).

n se md phonp mit phin ¥ kifn d%r thuong d@ tim
’» . ? I .
hudng @i cum dn lg. Te phin bigt ha' trudng hop

o) Trugnz hop 1 @ Neuyén don chi xin tuyin bl
bat hgn hzgn, bét hgz phfp mat  van ki%n phep
1y nfo thdi thu tue 4 tung 1o pht tyng (xem Ehﬁn quy?t _
nery 26/6/1971 v phan quyit neny 21/8/1971 den thugne ).

Thé nhung, trong tru5ng hap n:v MAc du nguyer don
kh:nﬂ néu dfen denh mat uo1 phuons n”\, nhuns nhuny ni
Cﬂ quy an 1gi da Lﬂn“ vyc co two xen veo vy kién de  bry
£ quon d1er nhun:- thu tyc v“n ‘1a pht tung (xir xem  cAac
phitn quyft nedy 13/7/1971 dAr thugne).

b) -~ Truone hop TT @ Néu npuy:n don trong khi xin
tuyrn b3 bat hdp hién bft hor pher =it vin kﬂen
. phrip 1y 1a+ neu dfeh denh @34 phuong (thuong 1r trc pis vaEn
kidn &7) thoi

~ D3 phudrn ¢3 the dunz b! dov nap khenz bién lugn
Day 1a trone trudnr hon thon; thudng (th'r du rn
nhisu nhu cdo phan quyet n""y 7/6/1971 v= phan quyPt ngey
16/8/1971) thi thu tyc la ddi tung.

Lo - P31 phuong cling ¢ thé xan vao vy kign d& by to
¢h ... quan diém nhung thu tyc 18 phi tyng(xem phan quyet ngay 7/6/71
* ... - vea ngay 16/8/71.

b

o ‘ " *

LRI -
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- DA§ phudng néu xex thgy khing dch lgi ¢ling eo
the khong thow dy (xem phon quyét ngey 20/4/1971)
ve d¥ nhien thu tuc la phi tung.

Whus v"" tr)np M 1, truong hgp te the y rin” do1 phudng
dsu Cuge tosn quv‘n ty do ¢rn di? he y chii con du VA0 vy
k1en. Dac bi&t hon nus lﬁ trong trdﬁnﬂ hgp nruyen udn nau
dich danh ass phudn" nUOP] _quyen nﬂv, khi can du Vo v%
klgn, asi phUUn" con co thp dun; tu cncb bi don hay chi dy

sy de bay £ quan aiam, S0°dl nn lg chﬂp nhan myt sy de -

nw nhu vag boi le mdc du n”uyc“ ddn cq thang kiun thoi ddi
phudnp cunp khong ph“1 bow thUGnF v1 ban an chi eo thu lye
dxnh chl. To d4 vin da xde dinh bf con trong t3 tung kiem
hlen klP” phap trdot TCPV khong co tan mic quen trgng nhu
trude cidc cd quen tnd phﬂn khrc, '

V.- Hi€u Ridc bdn an.-

Phen ouj?t tuye“ pbﬂn LAt han hifn cac daoo lunt ]
sic lUﬂt tuye- phren bst hdp h1en hay LAt hgp phap coe sde
lénh, nsha d3inh hanh chanh en hieu lyc

- Chung quygt.
- Tuyét 451,

o 7
- Dinn chi .

1)~ Hieu lUC chung quyet : Fhon quygt kién hid kiem
phwp cqc vian len lﬂr phﬁn lnp qui cus TCEV dqu
xem 18 chuns qu;et. Cﬂc tyng hudnp, stu khi TCFV tuyen -
phan, Khong con ¢o the su dyng bat et mot phudng creh tn
cnu nao trudc bft ky e quan ‘tai rhon ndo ninr. Phén quyet
cun TCPV dqu coi 13 cing 1¥, b"t ky moi hink bhuc tal -
tham ndo cun; khong duge chgr nhﬂn. Higu 1lue ne y ap dyng
ché chin» t3 cling nhu khude bign.
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?ﬁy cling 12 ?1““ phap ap dung ¢ho 9 tyung tieu -
hu cwc qujf dinh hanh chenh lﬂp qu1 hay ¢ nher bAL hop
ph\p g Than Cﬁlnh Vientrudc aﬂy Trr lw:, trddc tor Jn
hanh chanh, Cﬂc phwn quyet t1eu hu; ¢ quybt dinh h nh-
chanh cﬁ nhén lién quon dén e¢dnp chic hanr B trd xuwng
khwnﬂ cm blm_ lUC P“j Cne tyng yhddn; sru kh1 ¢ phin-
quyet cuﬂ twa én hAnh cnanh con e thw khang ¢an len Them
Chénh Vlen XU chung ouyet

2)- N1§u 1lue tuyct «lf : Crc phan quygt ve k‘éﬁ hicn

kje“ nh“p guﬂ TGPV ed hieu luc bUfLu G54 . le
t{n chat nnj pbnn quget ¢3 hizu lue A vdﬂ ma i nguoi chd
k¥hong r1png el nzuoi di kian. Cung chink i tlnh cnch oho
quit cua hlPh luu, uﬂt ?/68 bit buﬁc phén quyEt phﬁi ﬂudcc
danr vna cong bao ko U neay tu}E* fn chw mQ i ngudl bict.
CAn nhin mﬂnk 17 du phudn; cnch chwnh t4 hry khude bién,
phﬂn qujpt cus TCPY cung vau ef hi cu luc tuyes ag+.

NEu chn S0 Sﬁn“ vdi 7 tuns ti6u hﬁy truéc Thﬂﬂ
Chank Vwen, tr nhan tbﬂy hﬂ1 3 tyng ] mﬂt dl&m ﬁ13ng nhru
l% pbqn guvet ve chinh t5 ¢d higu lhu thPb dn1. Tuy nhwen
ban #n cud Tham Ch1nh len khong pit buoc p%ﬂl dang veo
cﬁnr Dﬂr, hon thé nuﬂ trﬁdc lU”t ;/68 cae khucc bign khong
cd h &u 1ue tuywt g5i ma ch¥ cn hﬂu quq rat bé van k1en bi
chi trfch Jn— Jdl vy kien, nh ' dd ¢ khude bién mr thoi,
& ady dunp ¥ chﬁ tai triot d& cAc hen v lﬂp ph“p 1ap qui
khong co cin bon phip 17 cun luat 7/68 duge thiy r3,

Ngani ra, trude TCPV, céc pth qu&ét bée don khoi
t5 hoy khudc bién xin 'phan quypt va hde hién t*nh th
phap tfnh cfc vin kien ki@n lup nhﬁp lﬂ“ qu1 chi co higu
lJC tUth doi, tuc 1a ¢hi of g1ﬁ tr ass vai n{udi thua kign
md thoi. JO da, ve sau mot nEuoi khpc clng ¢o tha dﬂ klen
chlnh quyet dwnh as bi ch? tr{ch a3 va trvnr u ki thit -
hai nqy, T“PV ¢ the tuyen bA bAt hep hlen bAt hqp nh?p crC
quvet dinh néu xét thay tung phUUnL Phdf tn vien dan dqu
phing luin cd phép 1y vine chédc c¢d the chan nhan duge. CAn
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nhcn manh ranp, uﬂy khﬂnv phn1 1n sy thay a5 15p trucng
cua TGPJ me aay ch’ 15 : ot vin ur k“ thugt £~ tunv. v
d1pm nny neudi te a;c thﬂy Gung y md rjnr Lyng qujen klem
hién klem hﬁp chy tAt eo WOW npudl cus nhn 1sn 1uft. Cunp
c¢hinh vi higu luc tudng 484 cun ok“n qaynt bﬁc don khad t5
hay khude bién md o thﬂ ran} cbl noi vy ch? trfch d1eu
10 hnoah fi lunt tn chide bpu cu Iﬁnﬂ ”Pons, Fho Lonr Thvng
ds 00 L v klen xﬂy ro d> cac ong NFUVPH TPAP, THAT AR
Quoc, Can TH@ ung, Lwdng Vian Thy khai ta.

3)~ Kifu lye dink ehi :

Cudi cung, phan quy&t cus TCPV ¢ higu lue dinh chi
thi hdnh che dicu khoon bAt pr hign, brt hgp phep cun ce
vé&n k1en lar phab, 180 qui ki tu nesy dipe VAo cong beo
Vipt Ham ”“nw Hnn. DAy clng 18 r19 ph“ duige ép dung
trude Vién Ban Fifn 1§ T Ging Fon (aibu 87 Hifn Fhip 26/10
1956).

UhUHF n:u so senh v 3 tung tieu hﬁ} trude Thaw
¢hanh Vign to *hﬂy cn mot sy khéc biat quan brdhp. Thaw dy
38 neoy 9/11/1954 t5 crde  Thorm Chéinh Yign mit quvpt dinh
hanh Chﬁnh bAt hgp pth sa do cd quan L phﬁn ne ] uuy 3T
bd "thi tieu bﬂy "tleu huy" nehis 19 ¢ni quyet dinh nﬁ}
nhw horn twan khang co, khﬂns dude bon henh vai tft o
nhiing hau quﬂ phép 1y cur nd. Do d4 van kign tren duge coi
nhu khwnp ¢ can ben phap 1y tu kh* khn1 sank cho dcn khi
b} khati tu. Tran; thot piar slnh sfine bAL hgp phﬁp nny,

n&u unet dinh gﬂv ra nhing ton hﬂﬂ cho dAn CHunz, cd quan
hanq chanh dsu phqﬂ bm thUUng neu o sy khleu nai. Th ~nh
tht thi gien sinh evn; cua quvet dinh bt hdp phap cong
dai th} nhine sy tan hai x“y ra cﬁn" 1dn lao. 1~ chus ke
nhung thiet hai kHOﬂp tbp bai tnn duige, B .3 v{ nhu c?u
&n ¢d ;hap ly cung nhu trenh 51 khﬁ khin trong v1uc ted
1ap neguyen trang, thoi hen khot t8 trude Thew Chﬂnh Vien
da JUUC qui. dinh chdic che 1f hai thrinp. Tim 1ﬂ* nn van
tieu huy trude Thar Chanh V19n e hieu lye h3i t3.
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Trai lai, trude TCPV phén quyet tuyen bd mot van=-

klen 1ﬁp phap hay lap qui bt haop hlan, bat hdp phap chi
co hlau luc dlnh chi si2 thi hanh cac ilpu kho«n bi chi -
trlch ke ti n*ay phen quyet duge iang ao cOng bso, Nhu
Vﬁy, van k19p nﬂy dugc coil nhu la ¢0 gia tri phép 1y trong
sudt thdi glan tit khi duge ban hanh cho tdi khi ban én dugc
didng vao cong bao. Va ctung chinh vi ﬁudc c01 1a hgp phﬂp,
hop hlen, thanh thi trong thoi glﬁn nﬁy néu vin kien co
gay thlet hai cho cong chung, th1 s thl@t hai nay khong
dugc boi ton. Néi khée phan quyet xhong ¢¢ hiegu luc hoi o6
va van klgn bi chi trich cthCO gla tri trong tuong lai.

Va cung chinh vi co ,quan ban hanb vo trach nhiem trudc
hanh vi tréi luat cua m?mhg nén ludt 7/68 dA khdong &n dinh
myt thoi han khdl té ndc ca.

Do ﬂo, J TCPV hieu 1uc ban én yéu hon la trUGc
Tham chinh Vign., 3u yeu kém nay dem lei nhing hau qua sau :

a)- Vi vo trach nhiém trude cac henh vi phdp ly
nan bAt ¢ Iue ndo mubn thi hanh chinh séch ,
dﬂdng nudng cue minh, oo quan Fanh Phap cung khong &y ndy
gl khi ban hanh nhing van kien bét hgp phap.

b)- Higu lyc dinh chi s8 gny thigt hail cho cong dan.
That vay, du van kler chi tr{ch bi TCPY cho 1e
bat hdp hién, bat hdp phap, th@ nhung vi phﬂﬂ quyet khOﬂg
eo hieu luc hoi to, tthh thu néu ¢d bi thigt hai, cong
dén cing S5 khong duge boi tan.

e)- vi quyet d1nh hanh chanh ch1 mAt higu luc sau
khi phan quypt duge ding Va0 cong bdo cho nén
nguéi ta ¢o the ngh1 ngd cd quan hanh chanh sé dung nhung
tisu xéo 0 tung hau dlen trl vu kl@n ngp hau thi hanh
trigt de quyet dinh bét hop phdp cus minh trude khi bi TCPV
tuyén bd trai ludt.
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DOAN 17.- THO Tuc GIAI THICH HTEN PHAP
VE GIAT TAN cHANH PANG. -

1.- Tha tuc giai thich hizn phap.-
1)- Pisu kidn xin giai thich Hibn Phdp :

Theo dieu 73 luat 7/68 chi ¢d Tong “honp , Ghu Tich
Thugng Nehi Vlep, Chu Tich Ha Nghi Vlen , 1/3 tong $6 uan
Bisu, hoge 1/3 tong s Nghi 31 <o quypn yeu cau TCRV glal
th{ch Hign Phdp. Mudn giai thich Hién Phdp, cdc vi wﬂy
phﬁ] nap van thu taw Nha Ton& Thu Ky TCPV va dude mlen tler
dy phat. Dai Hoi ﬂong TCPV phal phan quyet trong thoi hﬂn

)

tdi da 18 hai thang ke ngay nhan duge van thu yeu cAu.

Ve tu cach xin g181 thich P*en Phap, kh1 dem o
xé ﬂleu “BL tail dien dan Quoc H01 da ¢d nhieu ¥ kién phat
bisu rét ba {ch.

DAn Bieu Nguven Hoang dat vAn da *“bhung toi rhsn
thay rang dﬂj 18 mot chu trddng, dunf ¥ cua Uv Ban TW Fhap
BHinh Che muon danh cho conf dan quvur khoi t6 lan TCPV #e
phan quyet va tinh cdch bAt hgp ph?p hay th hdp h1wﬁ cus
phing van klan 18D phap, lap qul. gan quven jeu chu 9181
thich H1en Phap th1 Uy Ber chi giao chn TOﬂg TFong, Thu -
Tddng, Chu Twch Thugng, Ngh1 vién, chu Tlch Tta Nghi Vlen hsy
18 1/3 Dén Bweu, Nehi ST me thoi. Fou chu truong nhu VPy,
ching toi thay ring nd khong dung voi tinh thﬂn cus H1ah—
Fhap, theo do mq1 conp dan deu duge quyen yeu 09u TCPV g191
th{ch ve Hidn Phap cung nhut xin TCPV rhén quyét vé nhirg
ditu vi hifn".(BBHNV s3& 46/H/BB ngay 21/6/68, trang 7).

Noi trang 10 bngn ben, Ong Pham Duy Tug, Chu Tich
Uy Ban Tu Phap dinh ch® Ha Jehi Vlen giai th{ch nhu s=u
"... ching tGi +hay rang ban van gial thfch Hign Phap co
gla trj ngang hang vdi ban Hidn Fhép vd néu bﬂt ky moi cong
dan nao cung co quyen de don trddc TCPY xin glai thich
Hién Phap... Chung t31 thist tudng thu tuc de dang do se
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dua TCPY dén mot tinh trsng 1a tran ngap conp vmec. Du Uy
Be chung toi khong han che quvﬂn xin glai thich Hién Pbﬁp
cua ngUGl dan, chung toi ven nghi rang trong trudng hgp ap
dyng mot van kiun 1ap phap hay lap qui nso do ed phUdng
hai 48n quyen 1¢i cus mlnh ngﬁdl dan ¢ quyan khdi 5
trude toas an dang thy 1y de xln TCPV phan qufpt ve tinh-
cach hgp hlen hay hdp phap cua vin kien do, Vs nhu vay
bang céch nay hay cdch khac; TCPV clng phal glaa thich
Hién Phap". Sy glal thich eua Uy Ban Tw Fhap Dlnh Cha Ha
Nghi Vlen rat 1a hiu 1y nen d4a duge Qude Uoi chap thuan.

Fot ¥ kién khdc duge ddt ra toi dien dsn Ha hNghi
V1en : Thu Tudng 1a nguoi thi hanh ehinh séch qube gia, cho
nan ¢o the s6 co nhing thdc mdc v3 nhing vide van kién liu?
quan toi vnn @6 hanh chanh thl tai seo lail khong cho Thu -
Tudng quyen cude y&u chn g191 thifch Hign Fhap ? De glnl -
thlch ta ed tne ¢ho rénp, dai d1en ben Hanh Pbsp as ¢o
Tong Thong, nén khi ¢d thac mic gl, Thi Tudnp s& thirh cfu
Tonﬁ Thong n4p don xin 51?, thich Hibn Phﬂp va chéc chaﬁ
Thong khong cd 1gi {ch gl khi kkong thos mAn 100 yéu ciu
nay. Tha nhing bén Lap Phap, Chu Tich Thugng Fghi Vien ,
chu Tich Ha Nghl Vlen da ¢o quyen xln F181 thlch Hién Phsp
thl tai sao Tan QlPu, hghﬂ 51 lai con ¢d quyun nA; ? pe
glai ddp thic mdc, ta nén nhan dinh ring thudng thudng khi
xin gigl-thloh Hizn Ph%p 1a @8 co mSt sy tranh chdp ngﬁm -
ng?m hay cong khai gids Kanh Phap va L?r Phﬁp, do do nhieu
kbi cude tranh chap 1ai bat 1gi cho Hanh Phap, tharh tha
d@ tranh sy chuyen doAn cua Chu Tich Ha Ngbf Vlen, chu . -
Tlch Thudng MNghi Vlan, luat d4A danh quyen xin g141 thich
HiZn Fhép cho 1/3 DaAn Bieu hay 1/3 Nghi Si.

2)- Thu tyc disn tifn trude tos :

Trong hign trang phap che, thu tuc didn tidn trude
tos dé xin giﬁ‘ th{ch Hi&n Phap da khong @d@c minh thi quy
d;nh nhu thu tuc kiem hlun, kiam phap VQP de dude dat re
18 ta ¢d tha ap dyng trdn ven tha tyc kiam hlen, kiom phap
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duge dy 114u noi disu 68,69, 70, 71 cuﬂ luat ?/68 cho thu
tye glal thich Hién Phﬁp khong ? Xln noi ngay 1ﬂ ta khéng
the Ep dung thu tue klem hi2n, k1iem phap cho tha tuc xin
giﬂi thich HiGn Phap badi 18 dAy 13 mgt vu kign luon lucn
phi turg i khong cd nguf&r ddn cung nhu khonp co bi ddr.
Do dd muon tim hieu thu tye dlen tlen trude ton nhu thé nao
ta phai Xxem qua nhlUng phén quyét cun TGPV, Nhing diem sau
qugc ghi nhan i

a)- Trong phan quyét giai thich Hién Pbﬂp &su tlﬁn
(viy Qude HQ1 hep chung hey hep riéng de bicu
quyat V1¢c Vi@t Nam Cdng Hoa theam du hos dam Ba Le). Mot
nguyen tdc tien quyet dA ducc 5n1 P01 Dong T81 Cao Phép -
Vién phqn dinh, trong cde vir da gIQW thich Hién Phép, sy
hign dién cua Cnng T8 Vign ¢d tinh ¢fch bd bude (TPTS -
treng 51 80 2/69).

b} - Thu tyc trudc tos : Khi nhgn duge van thu xir
g191 thich Hién Phqp, Chu Tich TGPV se giso cho

Ban Bao Hlen nhlem vu thém ctu ho sg lam thuyat trlnh Vi
nhiém vy nay, Ban Bao Hién sa tha khﬂo ¥ kién cus Hanh-
Phap, Lap Phﬂp, cus nhUng Dan B1eu Qude HO1 Lpp Hlen, tham
khao séch vd... Trudc toa, khoi dsu 18 badi thuypt trinh
CUq Ban BA0 Hlen, tlep thec 18 két luén trang cua Cong TS
Vién va sou khi nghi luan, TCPV se ra phén quyet glal -
thich Hien Phsp.

Vo1 nhing dd kign via ghi nhédn, ta cd hai nhédn -
dinh 8su :

aj=- Nhu da trinh bﬂy nhigu lan, mo i khl dur tdi viéc
giaﬂ thich Hi%n Phap, t@ 1& d& ed mot sy tranh
chfp ngén n%am hay cong khe i glua Haph Phap va Lap Phap ve
mot quan diem phap 1Y nﬁo do. cung ¥ thie dugec sy v tu can
co trong viec gi§i quyet cdc tranh chap tren, nhd 1Fp higr
a8 g1ao cho Tu Phdp dam nhan val tro nay Tha nhung rét
tidc mdt nguyén tdc tien quydt dA duge Pai HIL bong TCPV
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phdn dink 15 sy hign dién cun Cong T6 Vign cd timh céen

bdt buge. At cung blet% Song T Vién lﬂ mot cd quen  tryc
thuoc Hanh Phdp, thu hoi nhu vey thi con gl 18 cong bing
trong cugc tranh chfp phép 1y gide Hanh Phap va Lep Prap,

b) - Hien Phép, noi difu 81, seu khi tuydn rhéir
T“PV co quyen claw thich HiZn PhﬁE, kiem hidr
kle phap cdc van klEﬂ lap phap 14p quy va giai tan chahh
Jﬁng, doan 3 diéu nqy viét "Trong nhdng truong hdp ﬂny,
TCPV se hop kkoang dai tofn Van, cfc dni dign Lep Phap
hoéc Hanh Phap cd thp tham di as trinh bqv quan ﬁlem."
Disu 81 doar 3 dugc 5191 thich nhu th® nso ? Sou khi doc
bién ban Quéc HQi Lap Hién, ta théy disu 81 doan 3 ngy y
Trn*g nhﬁng trd&ng hap n:y, TCPV se hop khodng ﬂal tosn
Vien va trude khodng dai tosn Vién n,, dai dien cun Hanh—
Phap ho#e Lap Phép cd the tham du de trinh bay gquan diem.

Su g151 thich n?y con dude yém trg b&l Jieu 74
luat 7/68 :"Sau khi nh“r duge van thu yeu cqu giai tén
mot chénh dana, TCPV phal ra ch1 thi 1am thu tuc thong bao
cho chanh dang bi Bdn bidt d& xin tham khao ho 50, d? nap
blpn mlnb trﬁng va cd dad dlen tdw trlnh bay 1y 1le trong
ph1en xu con& kltad cua Dai Hoi Dona Toi Cao Phap V1en Tﬂl
phian XU nav, dai leD cua Hanb Ph?p va Lap Phap a0 quyen
tham diy de trinh bay quen diem cus minh".

Nponi ra, trong mot phdn quydt cua TCPV trong phan:
X L4 r
drn 1y co doan sau

"Chisu chi... nai vy khSng pH;I la m5t V1§c trenh
chﬂp 161 tung, khong o npuyon don va bi ddn, Lap Phﬂp hodc
Hanh Phdp ¢d the o dai dlen trinh bay quan diem cus mirh
trude Pai BGi pong TGRV..." {Phdn quyet ngay $/12/196%
TPTS s6 1/70 trang 149)

Whu V“yi dai dien cus Hinh Phﬂp va Lap Phép trinh
bay quan diem cue minh trude Da= H01 Dong TCPV {xem them
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A

Hign Phdp chd thich - Truong Tlpw Dat, trang 317}. Tha

nhimg, dge que veri ho s xin f1~1 thlch Hidér Phép to thiv
rang dai dien cta Panb P“ﬁp va Lsp Phap lﬁ* duge triak bay
quan dism trudc Ban Bao Hi&n TCPV they vi trudc Dai H Ho* -

at

Don; TCPY nhu Hién dinh. (xin xam bu+ luc hd so phan quypt

g181 th1ch HiZn Pﬁsp np% 31/1/1960 cus TCPV trnng 62 va
k& tlep - TPTS s 2/63; phnn qu}et xin piai th:ch HiZ~ Phap
ngay 13/6/1%69, trang 5 v/ k& tiédp - TPTS s& 3/69)

Nhu vay, voi thi tuc them khao V ki&r hig- tal ma
TCPV dang ap dung , ehing t0+1 e rinp nd khéng ho'p v é
gpon cus nhd Lip Hién khi qui dinh  dieu 81 khosan 3.

- 5 " .
3)- Hieu luc cua ben sn :

Muon g1a1 thlch Flen Pbap, _TCFV chi chn hi du
mot da so tudng dbi cua tong 85 thﬂw phan hién dlﬁn. Phan
unPt giﬂi thlch Uién Phpp cunr co hlev luc tufeu doi ve
phai dang vao cong bpo Yiet Mem Conp Hos tPOnU vong 15 ngay
Mot quan an* dugc blpu lo trong phﬂn quy@t se cod hl@u lyc
nhv 13 mot disn khoan cu9 TT1en Phap. Do dd bAt el mot van
klpﬂ lﬁp Dhap, lPD qui nso trai vdi phan quvet E’Rl tk1cb
uien Phap cus TCPY ﬂﬂdc xem nhu 13 vi thn (xem ph#r quyét
ngdy 5/5/1970'1- TPTS s3 2/70 treng 134 v& ke tidp),

IT.- Thi tuc glad 2dn chdnh Bdng. -

Cung nhu khi 51“1 thlch Hién Ph?p, muon x1r TCPV
glPI tan mot chanh anp phal co sy yeu cs fu cus rf’cmf“ THOﬂp,
Chu Tich Thugng tghi Vlen, Ghu Tich He MNghi Vlen, 1/3 torg

-85 Dan Biau ,hodc l/} tong S0 Mghi Sl. Van thu yeu chu giai

tén chﬂnh dang phal de nap tod I'ha Tong Thu Ky TCPV v» duge
mien tién dy phat TCPV phai phdn quydt trong thei han 18
hai thang ke ti ngpy nhér duge van thu yéu esu.

Sau khi nhan duge van thu yéu cauﬂgiéi tdn chanh
Qang, chu Tich TCFV ph11 ra chi thi 1ar thu tuc thong bio
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chén® dang bi don bidt da  thrm khao ho 30+ de nop bién-
mln“ trang va cu dai dlen tdl trinh ba ly 1a tron; phlpr
xu cong khai cua Hai N01 Uong TCEV., Ng091 re. chn Tich TGPV
don; thoi ph“l ginso cho Ben Bao Hién 1om thuyat trinh. irOﬂg
cae vy giai tan Chdnh dang, dni dien Hanh Phap, Lsp Phnp
¢ quyen tham dut de trinh bay quen diem cuﬂ minh. Ve thu
tue dién tifn trudc toa ts co tha s0 phong theo nhing dieu
dudc qu1 dinh cho that tue iciam hlen, kiem phap. Tuy nhlen,
gan phal nhan dinh rang trong cac vy kl@n npy chi ¢d b1—
ddn ma khong co nguyen don. That vay, nhing nhan vat you~
cau TCPV giai tan chdnh dang cd quypn hlen d1en tai ph1en
Xt y khong phnl le tu cach ngufen don ma chi dy sy aé
trinh bay quan diem. Do dd thu tyc ludn ludn la phi tung.
Hien nay, that ra TCPVY chua thu 1y mqt vy glﬂl ten chénh
Janf naﬁ ca, nhing ta co the phong dodn thu tuc trude to"1
se dlen thn nhh sau Tr&dc hat 1a bai thuyet trinh cus
Ban Bao Hidn, ¥ kifén cuq dai dign Hanh Phap vn LPp Phap (cd
18 TCPV lai cho thnm khoo ¥ ki&n trude Ben Bao Hian nhu

khi giai thich Hian Phap), 101 buoc t41 cus Comg T6 Vién
vs seu cung 1la bidn minh trang cus bi don.

Vs hleu lUC an van, phﬁn quyet g1a1 tan chdnh dnng
phal héi du ds s8 3/L tong 85 th?m phen TCPV tai chic. Phén
quyeb ¢d hieu lyc tuyot 461 VP ph i dang vao cong bao V1ut
Nam Cong Hoa trong vong 15 ngav ke tu ngey tuyen At Hdh
nUn, phnn quy@t cd hleu lyc 5191 tén chéph iang Ay ke tu
ngﬁy tuyen phén. Fgodi ra, theo qui cha chanh dang (ludt
s6 9 ngay 19/6/1969) khi mot chdnh déng bi TCPV glal tén
th1 tdt ¢o nhing to chie tric thuge chanh dang do cung
phn1 tan vd luon. Trong phan guyef nay, TCPV con co quygn
sung thau tai san cua chanh dang bi giai t8n VAo cong quy
quéc pia.(didu 32).

POAN T11.- THU TUC PHA AN.-

Pigu 2 luat 7/68 mink thi qu1 d1nh : TCPV cd th:mr
quyen phan quvet ve cac vy thugng td cdc ban dn chung them
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cus moi tos fn khdng phdn bigt. De hanh si tham qugén ney,
Ben Pha 4n TCPV gom 3 phﬁng : Hanh Chanh 4o Yy, Hinh Ty,
moi phong sé dam trdch vizc phs nhing ban an thuge qui-
gini lién ha.

Trén phuong dign ky thudt phdp 1¥, thu tyc phé #n
hd vy va hinh vu giéng nhsn md ta thubng goi 18 phd £n Tu
Phap. Tuy nhign, vi tinh cdch dZc hiu cus hg théng phép ~
dink hanh chénh, thu tye phd €n hénh chénh hodn tofn khic
bigt vdi thu tyc pha &n Tu Phap Do do dé tim hisu thu -
tuc ph# 8n trude TCPV, te cin khao sdt riéne bidt phe #n
Tu Phap va phd An Hanh Chanh,

1.- Thd tuc pha an 12 phde [g8m hinh vu vE h§ va)

Theo dizu 81 ludt 7/68 thos thit tuc thudnp t2 hwen
E dung trddc toq phé &n khonb trai voi nhung disu khosan
cun luﬂt nay van tam thdw ap dung. Do dd tre= binh dieh
phap ly, khi xat d8n thu tuc pha an Tu Fhap, chung ta phﬂl
ciin cu vao thu tue do dy sd 5 ngay 18/10/1940 qui dinh va
Quge sUn 461 boi dy sB 27 ngdy 2/9/1954 to chie tos phd dn.

1) - Nhing nguzén tdc cln ban Lrong viéc phd #n.

a)- Trong giri dogn phﬁ ﬁn, phén ainh chi tham xét
va phWL 1y chd khong xét dn tinh 1y cus vy kign.
v _do 1a vi Ban Phe £n TGPV kbong phai 14 mdt 08 fn toan
tham ag tam: cap, mgt cd quen tai phﬁn thi ba dgt tan 1a
tos s0 tham v thudng tham. Hon nua, mQt cdo quqn to" Redile
nhu vay s khong co au nhdhg dleu kan Vot Chrt ae X2 lai
tat ca nhdng vy klen do to& 8n cap duel chuyew len. Do do
thudng 6 phP an khéc voi khnng cdo, no khong o hleu -
lgc pho tham. Toa thucng thar xU mot vu kien vé cea hai
phudng-dien s kign ve phap ly, trai lai phnp dinn pha ar
chi kiém 808t lai nhung yeu to phep 1y cu? vy kién v& them
dinh tinh cach hop phép cue ban én bi chi trich. Nguyer -
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tde nay df duge xdc nh;‘n 121 nhieu lan truc?c Ban Ph¥ An TQFV
{vy ThAi Vin Minh ngqj 10/4/1070 TPTS sb h/?O trang 39) ,
(vy Pham Van Tong ngay 8/5/1970 - TPTS s4 4/70 trrng 52),

(vu Chau Tu HO ngdy 20/2/70 - TPPS s8 3/70 treng 20).

b)- Phnp dinh pha an khong ¢o nhigr vy due T8 mot
glal phap nao cho vy kien. Phap dﬂp“ Ay chi
huv ban Fn toa dudl vo chuven vy kan cho mot ton khac
X0 1ai.

c)- T tyng pha dn nfoﬁi lf do d& bro ve quyéﬂ -
19i tung n rhan con co tae dUﬂg 1n duy tri mqt
An 1é thusn nhft trong khudn kho 1u9t pbap quoc gia, Do
dg, ngosi cfc tyng phudngj Coéng T Vlan vi 1¥ do {ch 1gi
cua phap lugt con ¢d quyen thugng £6 pha #n.

2) - QAc phuong chude phé ap :

Theo disu 7 dy s6 5/43 ngay 18/10/1949, chi ¢ the
xin phé an vl ede 1y do sau dfy

- V5 tham %u¥5“ hay lam quyen.
- Vi luat.

Wrong cac gl“j o va thu tyc to tyung hnf trong
cac ﬂn vin khong tuan theo thé thic md luat phﬂp
47 d4at ra vd dd An dinh rdng nfu khdng tudn theo thi sd

v3 hiau.

> . .o D ’ - 2 = -~
- 00 sy tuong phen gius ha’ ban an cung xu ve mgt
viéc cua hai to0s dn khdc nhau.

(1) Thec Gs. Vi vdn HAu chy ludt & didy eon dwde hidd 1x tuc
tue Ic v& 1Y tri’ thanh v¥n. Xem : "Sd kiGh sobt tue lé
va 1§ trf thanh van trudde t31 ezo phap vign”. T&:nhﬁé
t3p san s 3/::q troano 197 va ke’ tzap. thng chﬁ'luat &
diy eo bao B &g nién phnp h?q kh&nc ? Thidt nﬁhf’vé*
'phé an oni’ 1a Kidm sobt hdp phap tinh an vin m& hiéh
phap lai la lufit 31 thddhg cva quac gia n“h chd luat
nay phéz bao gdm ca hlan phap. 939 15 van 88 kidm soat

hidn tinkh chc phan gug@t cida tca an.
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That ra, diy chi 1a nhing phuong chude cur luAt
PhAp md ©& chép lai. Neodi nhifng phudng chide nfy, an 14
Phqp aa chap nhan trong nh1eu phan quyat xin phd én  vi
1v do khiém khuyét c&n bon phap 1§ (Motulsky le manque de
base lagala, Pierre de Touche de 1la teChDIQUP JurldquE s
J.C.P 1949, page 1175) fn 1§ Vigt Nam clng hchAp nhan
phuong chUdc phé dn vi thidu can ban phep luat (pha an
29/11/1961 PLTS 1962 trang 11, vy Vo Vin Finh} {(pha an 31/
8/60 PLT3 1961 trang 118) (xem Nguyen Huy Dau - Dan Sy
TG Tung - trang 665).

3)~ Thu tuc_dion tidn :

Mudn xin thUGng to, dudng sy phal 18 mgt tung phudng
g8 du a0 vz tanh tung J toa dudi. Ngodi ra, GUUng sy chi
dudge phpp phd én v: nhing disu quen he d8n quvpn lgi dar

sy cua minh tuOl, nhung cung co the xin phd ar vi  mdt
kho an khoi t8 ndo cue ducng sy ds k“ong dirde toe thUGﬂg—
tham xet den, cung nhi xin phs nhﬁn bﬂn gn tos thugng -
tham xi kKhdng chﬁp nhgn vige khipu to cun y. Ngoai erc
tung phudng, Gong To Vign cung ¢d the xin thwdng td n&u
xét ring V1ec dd eo 1ch lgi cho lust phdap mic dnu cre
duong sy bat dONgL. v dan sy v  thuong sy muor xin pha
mot ban 8n dudng su phai khai trwnh (cd the banﬁ do»  hay
kha - mleng) t91 phong luc sy to% an nguyen tham trong har
15 ngay sau ngay tong dat bsn an den df{eh thon hay trd sd
ngud1 ﬂudng si. Con cong 5 Vlun co lenF cun Tong Trudng
T Phap mdd co tha thudng 0 ngay sau khi ¢ ban an, neu
khong thoi phqw dgi thai glan 15 nﬂay noi tren qua kh01.
Su thugng 5 nay khong lam dinh ch1 sy thi hanh ban sn.

Ve hlnh sy, thdi han khot to ban an clua tos thugng
tham 13 3 ngan tron ke tu ngﬂy tuyen bd ban £n. Conv 1 Vign
trong thdi gian do cung co quyen xin pha ban dn cus tos
thudng tham, phé #n hinb s vi 1y do nhén dao ed higu lyc
dinh chi s thi hanh ban dn.
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Sau khi nhan ditgic ho s¢ do toa dudi quyen chuve'
1Pn, ong chanh thﬁm phOn; Ho, Hinh vy Ban Phe ﬂn TGPV se
cut mqt trong hai vi h01 tham 1am thuyét trlnh viean, Toﬂ se

cin cd vao hd sd de xét x sou khi nghe ong th tham
thuyet tr1nh v19n doc bai thuyet trlnh nghe cdc ludt su
blen ho va sau cun& nghe cong 4 VIw' ket luan.

TGPV s& bdc bo don hay thu tian an Van trung hgp.
Neu chap nhan o thidrg t6, LC“V s& truyen d1 giao cho
mot toa An khac cung chp byc va cung tinh chAt vdi tos nguvpn
tham de xét xu lai. TCPV cung co the di gl?o cho toa nguyan
tham xd lai nhung véi thanh phﬁn kbac. Néu tdn Pn duge di
glﬂo van gid y quan diem phep ly cun toa an ngund tham
va n&u od thuong td nua, Ban Phda £n TCFV sé xu 1lsi vdi tat
ch cac Ehong hop lai, vs toa &n th¥ hei duge di giso bt
buoc phai tusn theo quen a1 ém phap 1y sau cung cua Tepvil)

Do d0, $& co nhling trudng hop TCPY khong truyon di
giso, 40 18 :

- TCPV bdc don thugng t8 vi cho rérg ber én  khing
ti tich .

- TCPV phé ban &n sau khi Congz T3 Vidn thugng 8
vi {ch 1¢i cua phép ludt.

e

~ TCPV phd mdt &n van khi ¢d tuong phen gide ha
phan quyét.

- TCPV hdp ale bﬂn da xu chung qu“-t vy thugng 5
15n thu hﬂw v1 tos dn di ginro dF khong tufr theo
quan diem cus TCEV.

- Toe thugng tham dA phﬁn xét trong mSt vy es
kheéng cdo bt hdp le hoac qua hﬂn va bar 8n
thugng 3 bi pha vi cac 1y do n?y
(1) Gs. V@ vdn m&u cho rdng tha tuc nay phié“ﬁ phic va tén

kém vi di du li%u nhzeu lan thddng t® theo Gs. thu tuc sé
gign di hdn néu phuc quyet cua TCPV ngay lan dau dﬂdc coi
13 ¢d gia trz thuc bubc 46’ v61 toa di giac. Xem luat hoc
dai cddng - Sazgon 1971, trang 167. ' . |
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I1.- Tha tue phd a# hanh chanh.-

Vi gisu &1 luat 7/68 thoi thu tuc ph? an hanh -
chdnh g Phong Harh Chénh Ban Phd £n TCPV s& 1a thu tue Ap
dun trude Tham Chanh V1§n. Tuy nhi&n, dy 39 ngﬁy 9/11/54
o chUc Tham Chanh ijn khong quW dinh chl rhigu ve thu tue
pha an, do do ta phﬁl cdr ¢ vao én 1lg vA ludt henh chenh
da tham x&t vAn de :

1)~ 3o snn% td tung phd An hinh chdnh v& t3 tung
k1em ghﬂp ;

L4 ,

a)- T4 tung pha 2n bﬁnh chﬁnh t5 tung k1;m phep
va to tung tleu huy deu r“10?19 nhau v3 cung dat
cho tham phdén vén de kiem sost hgp phap tiah.

b)~ Tuy nhidn, hat t3 tung cing c¢d nhing diem khdc

nhau
- Khdc blé ctin ban 13 t3 tung kiZm phéwp duge
dﬁn dn chong mot quyét h.n11 hanh chanh tra1 171
Sng mot ban dn chung tham

to tung phq an dudc dung de ?h
cus phap dinh hanh chdnh .

~ Them phan chi tuyér bd bEt Hdp phap trong £0 -
tung kiem phnp, trai lai tham phan tuyén bd
tiau huf ban én bi phs,

- Phuong chudc xin pha én cling 18 phdng chude xin
t1eu huy trd phuong chide lam quyen khong duige chap
nhan. Sd di co su khec blet nhu vay 1a vi VlPC ch@ tHl sy
lam quyen cun mgt tham phAn bing cach pha an khong hitu hicu
bang phﬁdng cach dgt trach nhlem ca nhan tham phan (2)

O EE e A Bl B v R i M S M S M Sk W e e T e A Em A e s

(1] 6. Vedel. Droit administratif, 1958, p. 404.
(2} G. Vadel = page 406.
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-~ T5 tung kiam phﬂp duide su dung boi rnhing ngudi
co lgi ich, trai lai phﬂw ,1a mqt tung phuong das
dy vho vy tranh tyung o tda dudi mdi c¢d quyen phd en.

- Th&i. hﬂn as ph# #n hanh chﬁnk 1~ myt thﬁng, to—
tung klam phep vi khéng An dinh nén c¢d the khai
to bat cdi luc nfo.

2)- Npuyan tdc phd 8n

Phang Hanh Chdnh Ben Phd ﬁn TCPY s& dus tren rguyén
tic ndo de phd dn ? Cdc ludt gia deu cho _réng cung nhut
phn an T Phﬂp, Phong Hanh Chanh TGPV chi them xét ve phudng
dién phﬂp 1y ma khong xet den tink 17. wvu kien (Wguyon -
Quang Quynh - Them quycn cur TCPV - NCHC sb a/69 trang 55)
(no Quang Hue - TCPV va td tunF thugng t3 phdé &n nhung
phén quyét hdnh chénh - TPFS s8 2/69 treng L8).

Tuy nhién, md4 d;f trong m5t phen quyet, mot npuyﬁn
tdc dA duge xAc nhan :"Toa an hanh chanh co tOFH quyén XAc
dinh cac su klen vat chato tuy nhién TGPV xut phé An ¢o
nhlem vu kiem Soat va ndu lén cdc sy kieén vat chat sat lac
néu ¢d" (vu Denis Freres X/BS Tﬁﬁ Ch#nh, ngny 28/3/1969 ,
TPTS sb 2/69 trong 173). Nhu Jﬁj, trong phﬁ 9n hanh chanh
thnm ph“n se khong may moc tudn hanh trist s nguyer tic
chi thﬂm xét ve phan 17. rhe nhung trong tridng hdp neo
thd1 tham phAn co nang quyen tonﬂ them va trong trugng hgp
ndo tham phan chi kiem soft va m&t phép 1y ban 8n 7

a)= Theo ludt hénh chénh cus Phip : V1 nhing 1¢ do
dic thii cun td tqug hanh chenh, 8 tung phq an

trude Tham Chinb Vlan tusn honh nhing nguf@T tie trai -
ngude trude tdn pha an : Tham Chinh Vian kiom soft thye -
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chat cus nhing sy kign ma toa ph“ dn tU chdi kiom sodt ,
nguge 1ai Them Ch{nh Vién chi klsm soat mdt creh lorg 120
trong v1ec dinh danbh cde sy kie ¢n, trong khi dS, Toa Pha
fn kiam soft rAt chit che.(l)

Nhu v:s, theo luat hanh cbﬁn% Bk ﬁp, tPOﬁf m01 truong
hdp, kh1 pha an, Tham Chénh Vien ¢d quyer tham xét ve phAp
1y 1n tink 1y Vil kldn.

b) - s luat a1 om nﬂy cua ludt han™ chanh Phdp
thift ngh1 ¢d the ap dung cho Vigt Mam. Tuy -

nhién cﬂn tbantrong 1a trong ha thong phdw dinh hanh -
chénh cia Fhé: chi od tdn fn Ernh Chanh ve Tham Chanh Vig n,
trai lai tai Viegt Jism, qu1 gisi hanh chinh gom tds dn FAph
Chanh, Tham Chénh Vign va Ehon{ Honh Ch#anhk Ban Phe ﬁﬁ TPV,
Nhu vay tai nude ta phnp ¢ink hanh chdn™ trong mot v91
trddﬁﬂ hep dF dugc to chie theo nguyun tde ludng cgp tad
phﬂﬂ vai quyPn phd an nhu phép dinh tu phap.

Vé4 sy khﬁc bigt nﬂy tuy trudhg hgp tham phén cd
nanr QUan toAn tham haxy ch1 kltm Soet v phﬁdﬁp dicr
phap 1y cua ﬂn vin. 5u Flﬁl thich n#y hodn todn p@u hgp
vdw 7 mudn cum nhd LFp Hleq ”hat vay, khi dude hoi v?
1y do tai smo Ean thaoHidn khong dqat neguyen tdc chi klem
S0ft Ve phap 1y Khl}ph“ 2n, thufet trin vien Ban Thno Pleﬂ
cho bi&t :".,,Con ve mit Tu Phﬁp hlen nay thfm qufer cua

Them Chinh Ulen that sy khong phal ch1 xét vz cdc V“ﬁ de
lua+ phap ma thol, con ¢o nhlou bnn 4n hanh chénh cus tos
an hanﬂ ch?n1~ xu xong so¢ th?m ro+ dus 12n Tham Chlnh Viun
van x2 1si cq no1 dun&. Vi thé chung to1 khong uhe quyet
din* ngny o trong np; {Hian Fhﬂp) 15 chi xu ve phpp 1y duge.
Tuy nhidn, ching t6i ndi ro 1a TCPV phan quyét Ve cAc vy

e e A R WY W A an

{I) Ainsi pour des raisons propres aux contentieux administratif,
le recours en cassation obéit devant le conseil d'Etat & des
régles inverses da celles suivies par la Cour de Cassation
le conseil d'Etat contrdle la matérialité des faits dont la
Cour de Cassation se refuse a connaltre; auw contraire le Con-
seil d'Btat n'exerce gu’un contrdle assez lache sur la gquali-
fication qui est, auv contraire, l'un des points sur lesguels
le contréle de la cour de cassation est le plus strict
{G. Vedel-Droit administratif - 1958, page 406).
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thugng 4 cac bﬂn an chupg thﬁm, ve sru vff sg ¢co mot dao
luat néi va thu tuc va than quypn, lue o chung te se qu1‘
dink trUdng hdb nﬂo duge xat v pham vi luat phap ve trwdhg
hgp dude Xet va nGi dung oon ﬂn..."(Blen an Quoc hqi Lap
Hign sd 78 ngay 28/2/1967 ~ CBVHGH - #n ban Quac 401 trang
333)

¢)- T nhimg di¥ kign trén ta od the phong dodn
ring :

- Trong cic vy ton 4n paiph Chenh xt so v chung-
thnm nht nhing vy ve thud tryc thu hay dong hos
vdi thu& truc thu (khonU qu~ Tham Shlnh VanJ thos khi
thUQng 8, ?CPV cd ouven them xét v phap 1y 1An tlnh 1y
nO'I vy (dien hinh 17 chén quyét ngay 28/3/1969 cun  TCEV
dan thudng]

- Trong céc vu Them Chirh Vien X0 chung thgm (nhu
vige xin ticu huy qufpt dinh td khuode xuﬂt ben
bao cﬁﬁ Bo Fhonp Tin) hey so v chung tham (nhu boi uhUGng
cho cne cong chiic heng 4) thoi khi phé an TCFV cung ¢o quyeér
tham xét va phap ly lﬂn tinh 1y cun vy klen.

- 0on trong cac vy ton 4n hanh chdnh xU sd th;m
{nhu cfc vy klen a63 boi thudng iien quen dén phap

on hanh chanh) xong phal phiic tham 1&n Them Chlnh Vien
(d1 nhlpn 1a tom nF fv tuong dudng vJdi toa thudng tham 88
xet ve tinh 17 1an phPD 1ly). Khi thUGng to, vi khonp pb?l
13 toa an de tom chp nén TCEV chi Su tham xét ve mau phap
1y ma thoi. TGPV trong trudng bdp nﬁy khong the ndo ty ban
¢ho mlnh nanr quyen tofn tham vi néu nhw thd nguyen tic
1udng cAp tai phdn 43 khomg duge tdn trgng.

3)- Dien tidn thi tuc :

buong su phﬂ1 nap don x1n thUth to tai tos nguyen
tham trong thoi han mot thanﬁ ke tu ngﬁv van &n chung tham
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duge tSnp dat cho iudng s, hode mot thang k5 i ngay khing
dn khuy%t tich. Thdi han da cho quoc zla thugng t5 phd #n
cung lq mot thangs thhE ludén ludn ké tu nany tos duds tuyén
dn, Ban an bi thugne 45 khonnr dinh ¢hi sy thi hanh, nhung
trong nh1:a tradng hdp co the xﬂf ra nhung th1~t h=i kkong
the bod ton ducc, thn phan ¢o the cho dinp ch1 thi henh.
Chanh tham phong Henk Chenh khi phé- duge ho sg se gisc cho
not h01 tham nghien clu lam phuc trinh. Ton 58 xu cdn cut
theo ho a0 sou khi nghe h01 tham thuvat tr1nh vian thuyct
trinh, luat su b"un hq va Cong T8 Vien keu luan. Néu chﬂr
thuﬁn don thugng to, TCPV se di gi=o no1 vu cho tos nguyar
tham xu 1=i (vdi thanh phan khfc hay nhu cu cung duge)
nhung toa an di gine bét buge phei theo quan ai ar phep ly
cun TGPV (cung chlnh V1 toa di gian phBl theo quer dlam cos
TCrV nen ton nguyPn thﬂm dUGc di giro du vdi thﬁnh phﬂ

cu, vige xu én khODL co g} trd ngai). Mhu véy, thu tuc ph#
an hanh chanh co uu dlem 14 nhank hon thu tuc ph" sn Tu Phap
. The nhuhg thu tuc HPV sé that 1gi cho cong de n khi kien
oo quﬂn hanh chénh. Qua Vﬂy, trude kia trong thu tuc phﬂ

an trUdc Tham Chénh Vie en, uy vién chinh phu 15 mdt tham -
phﬁn vo tii dgi dign cho pbap ludt, tréai 1ai vdl TCPV,Cong
6 VTQﬂ lai dai dlan cho Hanh }nﬁp. Do dd cong dnn khi
phn an sé gip hai adi thu : Co _quan Hanh Phap v~ Cong T
Uign. Ng0ﬁ1 ra, thu [A¥4 pﬁﬂt ng on cung 1 mat that, 1gi cho
cong dan nhu ads phar tich o phnn thu tuc kiém hién ki am

phap.

Tuy nhiun, ngUG1 ta cung phal thanh that ma nh?nd;nh
r&ng : Tham quwa phﬁ dn cua CPY sé bao dam cho ¢dng dan
nhl@u hdh vi trudc day hu thon{ phip dinh henh chﬂnh chi
co hoi c*u toa, hlhﬂ tad phap dink han» chénh va phap dinh
Tq Phap dsu dat nﬂh tene trennguyén tdc ludng chp tai phan
vdi sy pha an cua TCPV.

e @
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KET LuA N

Fh et bbb e bbb b g e b b b bbb b b b b

5¢ hién dien cua 76i Cao Phap vién trang ché’dﬁ de
nhi €Ong Hoa l1a mdt chdng tich cua nén din chu. That viv ,
khi hanh xd nhdng t& quyén cohg phap trdac t&& cao phép -
vién, ngﬁai ddn da lam mot hanh vi d5i i3p to phép hién -
dznh véi cac cény qugen. Tuy nhi€n s& hi&n dién cua mdt
dinh ch2’ khéng co nghia la tat ca. Binh chd’ td na chi 13
khung cahh, l1a nguyen tac disu hddng md sy thuec hién saég

d@ng tuy thudc vae hoat d&ny cua con nguodi.

- I 1
Trong chiéu hﬂbng nay, thiat nghi T61 Cac¢ Phap -
k] ~J3 < - -
Vién chi hoat déng hiu hidu kki héi du cac didu kién sau

1)- sd _hién hiu cub mbt quyén td phap doc 13p, co  kha

wt + !
nang, cg uy tin.-

Can ldu y réng digy kién nay trong thic té phap 1y
chihg may qudc gia dat d'u‘ac. nh&t 13 trondd lahih vyc cBng -

phap vi ap lﬂc cua cac cong quyen cung nhe sﬁ hon donq
gida phap Iy vi chinh tri. Do dé sd tu sda d;nh che chi cd

thé& anh hﬁ&ng phdn nae sw &30 i13p cua quyen t phap}! co le
bbi eadvva dién trinh 11ch s& kinh te: xa h01 dong vai -
tré quydt dznb
- . - - ’ _,\' - o
2)- Sd_hign hdu cua mot hanh phap bigt tuan trong ludt
phap.-

- ! . i ? ‘ ;
Td ban chit ¢d quan tai phah chi co tinh cach tidu

¥ - . - * -~ e 3
clc, thu déng kiém soat va chd tai. Do do sd huu hieu coa
t - T -
de tam quySn tuy thudc tinh than trong phap cua hanh phép.
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Phan quydt cuz cd gquan tdi phah chi thic sd hdu higu  néu
hanh phéap tudn trong (l}. Hdn nia sy de doa, su tra +ha
cua hanh phdp sé 1a trd luc ch& tai cde hanh vi phap - 1y
1éch lac cuz nén qube phap.

‘ 4 -~ -
3)- 54 _giup gur cua cong dan.~

T8 chite m?t tSItqng ma ¢dng d&n kkdng am tuddng cing
nhfl khdng dim hanh xu, thdl d&y 14 m&t that bai 1n . No
cbﬁﬁg to su thidu thic £ cua cac luat gia hay tinh than my
dén cua cac cbng quyén. ;

/M8t nh&n dinh cho thé; cac nguyén dén khél ta’trﬁéc
761 Cao Phap Vién de sardéh thubc giai tdng thuédng - 1du
thanh th;. Hdn nda s& vu kié&n ddﬁc t81 cao phap vién thu -
'ly qua it ol (2), cho thay réng cdéng 1y chi 1a mdn trang-
sdc dic tién cua mét thign =& thudng Iduy thanh thi.

Nhd vy sy yéu kedm cua quén chung ve y thﬁb phdp -
14 vi thleu mot sach lﬁéc gzao huan cua chznh quyen la mct
didy khdng the chdi cai di@dec. Cong dan chi> ¢ thic dide
nghia vu va guy@n hqn cuz minh d&" ché tii tai phan cac ho?t

déng léch lac cua cong quyén.

(1) Phan quydt cuva T6i Cao Phap vién ngay 5.5.1970 tuyén 7S
bat hép high guyet dlnh truy t® dan pidéu Tran ngoc (hpu
(TPTS s0 2/70 trang 140) nhidng hanh phap van giam g:u
nguyén dén.

(2) T diu n&m dén thahg & n&h 19?2, 61 Cao Phap vién chi
md1 thp 10 co mdt vu kiém hién, kiém phép.
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Tuy nhién mét sd ¢ thuc phap 1y g th3t chda da.

Dam si dung nhidng phuddng ti®n phap 1y d& cfi sua caé cbng
quéh m81i 18 vdn 48 then ché% (1), Chi’ khi nao boz d% ba
ditu kién trén thdﬁ s hign rdu cua 6% Cao Phap Vién

trong chd do mdi thit sd cb y.

Yaigon, ngady 19 thang 8 nim 1972

NGUYEN NGOC DIEP

S min o wl e et T ER W A R S mm R M ST m mm v Tem oAl

(1) M5t 58 1dn nhd;g vu bai nal tr&Bc ?éi Cao Phap vign cho
thﬁy diéu nay. Pi&n hinh la cabc vy ngay 24.6.1370.
. (D@Ong Ki'cn th“zbng; L& vin Hoang} va ngay 31.3.1970
{ Nguy&n Kinh pde). cab dieng st xin TCPV tugen phan bat
hgp phap cac lenh goi nhip ngo ,nh&nq t3t ca déu x;n ‘bai

nai vi da thi ‘hahh Iénh goi nh3p ngl v&‘dang Ia 51 quasn
trj bi nén muBh tranh sd dung cham w3i BS Quac (Rhong.

A



- 179 -

THU TICH

L b gt 3 L LD b el L el 2L PR T L R A R R TR Y

SACH

LE BINH CHAN - Lu@t hiBn phap v cab dink ch? Chinh thd
ViEX Nam - Saigon 1971.

NGUVEN VAN BONG - . Lut hiln phdp vd chinh trni hoe -
ndm 1971.

NGUYEN Huy BAU - Dan sd 26" tung - 1969.

- )
“NGUYEN B0 - Ludt hdnh chank - Sdigon - 1970

A"' ] ’ ¢ - . -
TRUONG TTEN BAT - Hilh phdp chi thich - Sdigan - 196§

vu vAN MAU - Egﬁi Hoe Pai Cidng - Saigon - 1971,

T3 chde 1u phdp Vi2z Nam C?ng Hoa - BG 1 phap xudt ban
Nam 19617,

GLANG VAN

-~ . 5 r
LE QUE CHI - Tu de cing egng - Cd nhdn ba Cong phap - 1271

NGUV@E-@? - Cﬁng phdp Tung - C& nh@n ba Céng phdp - 1971
- G&ang van ban _cac hoe & phap dt nhat
cdp Lu@t khoa ~ 1971,

NGUYEN VAN HAO - Dan 44 5" tung - Cd nhdn ba Ludt khoa,1970

NGUYEN KHAC NHAN - T phap dinh ché - Ndm thd nhdt ban
do'e st - 1971,
- Luat Hinh chdnh - Ném thu ba ban #5ec
A - 1971
' - La&: Hinh Chahh - Ban cac hoc Haa v&éh
Qude gia Hanh ahdnh - 1971,
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TRAN CHANH THANH - Bd mang cac qudl gia chdm £ién -
Cd’ whdn bén CBug phap - 1972.

z

TAP CHI

80 QUANG HUE - Té4i cao phdp umen va t¢' tung thddng 15"
pha an nheng phdn quget Hanh chdnh - T@ phdp tdp
dan 8% 2/69.

LE UAN-PINH - thng quyet dinh hdnh chankh bAt hop phap
hhong thude tham quyeu 6% cao phdp vién - Nghién
cdu Hanh chanh 85 4/70.

- Quyex diph hahh chanh thide 154 cao phap
vign Viet Nam Cang Hoa - Td phap tdp san 80 3/69.

NGUYEN VAN BANG - Tham chihh vidn tréng che aq phap
Vigt Mam Cing Hoa - T phap dp san 85 2/69,

MGU?EN QUAHG QUFNH - Tham qugen eda £5% cac phap vién -
Nghitn ciu hdnh chanh 4% 4/68.

!

- Cu&c hhing hoaing v& thanh phén £5%
cac phap vitn. Sap d¥ng tnong i phdp 12p san -

- T8 chic vd thin quytn t04 cao phap
vidn - Bdc san i8n chd’ dg tw phap
1970,
NGUYEN 'DUY THANH - PHAN VAN TAM - Vah 27 hith sode ad
t6n t&ang h&ih phdp cua Téig Thing - Nghitn culi
Hanh chanh §3 4/72.

NGUYEN THOONG TOAN - Cde quyt dinkh thanh vin co th iy
kith sodt bazt hdp phdp hay baz h§p hi®n : Phd ap Ej
t@g 6an Y 2/71.

NGUVEN KHAC MHKN - Khia canh phap £§ eda van ag thu?d
ki8m ddc - Naghign cdu hdnh chdnk 56" 4769,
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NGUYEN HUU LAWK - HOANG XUAN HAD - Ché thich phdn quyBl
ngay 31.3.1969 cua 764 cac Phap vin - Phdp Ly
tdp san 40 3/68,

TRAN VAN LINH- Quyéhn yEu cdu phtic nghi cda Tong Thing
Vit Nam Céng Hoa - T phdp t@p san 88 1/70.

vl VAN rau - Sd kidm soat tuc £2 vd Ly ni thdnh uan
xaddc to& cac phdp vitn - T phdp tdp san 86 3/69,

Qac Aan T&n ch@'do 2 phap" Trnung t@m Ludt phdp vidzt
Nam dn hanh - nam 1970.

BAO CHI

NGUYEN VAN BONG - TOL eao phap viln vd nén d€ nhi{ Cing
Hoa - Bdo Cap Tien ngay 9.6.1971,

PHAM DINH HUNG - St hdp h&en cda thanh ph@n 3% cao phap
vién - Bao ag Tien ngag 4.5.1971.

TRAN AW BAT - Ud&I mdy deo d¢> tdi 285 cao phdp vi%n -
Chinh Ludn ngdy 25/4/1971.

TAT LIEU KHAC

Cae phdn quyﬁi cul T4 Cao Phap Vign
Cong bag Vitt Nam Cing Hoa.

Bign ban Quie Héi Lap HiBn ndm 1967.
' Bién Ban Thadng Nghi Vign

S8 56FNV/BB ngdy 18/7/68
S 57TNV/BB ngay 20/7/66
S5 58/ TNV/BBngdy 22/7/68.
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* Biln ban Ha Nghi Vién
© L .. 80" 42/68/HJEB ngay 17/6/6%. &,
wof S6 43/68/H/BE nghy 18/6/68.
.88 44765/H/BB ngay 19/6/6%.
St 45/68/H/BB ngdy 20/6/68
| S6' 46/68/H/BB ngay 21/6/68.
i . SG 64/68/H/EB ngdy 16/8/68.
* Cde vdn ki&n phdp £y quan trong
e . Hitn Phap 1/4/1967,
Ludt 7/68 ngay 3/9/6% t6 chile vad didu hdnh
T84 Cas Phap Vitn. .

N&L quy To4 Cac Phdp Vi%n ngdy 22/11/68.

TAI LIEU NGOAI NeD
* David (R} - Les grands systemes de droit contempohain,

¥ Puvergen (M.} - Droif constitutionned
In Lan £hi' 9 - P.U.F. Paria,

* Schwantz (B) - Le Drnoit administratid Américain - 1952,

* Yedel (6.} - Droit administratif - Presses universitainre
de France - 1959,

* waline (M.) - Drodt administnatif - 2 année ~- 1952,
| - Précis de droit administratif - 1969,

e e
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