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dan nhap

THU-VIEY QU 6C-G|AJ_

ﬁ%/ kign goan thao Hién Phip bAt ngudn vao luc M cée
phong frdo chéng 43i chuyén ché ¢ 40i hoi ty do bocphit manh
mé. Dién hdnh 12 Cuoe cach mang Phap 1789, dua den ayl xuat
hién Hién Fhap 1791 (Phép gqudc).

T do, Hien Phdp ﬁd@c col nhu 1& mot théng 1¢i cus quan
chung den tranh, mQt bao dam can yeu phal ghi 1lai trong mot
vEn klen long trgng Do do, Hien Phap &uqc coi nhu mgt dao
luat co tinh cach toi thuvng5 chl phul quyan lgl va nghla A
ngudl cnng dan, cung quy dinh ?lLC t5 chite guong ma g Quoc Gilas
nen phal cO mot gia tri uu thé hon mgt dao luat thUﬁng Vi vay,
met dao luat knong duge tral v3i Hién Phap va néu trai voi mgt
hay nhiéu dieu khoan hién d¢inh, dao luat qucde coi 14 vi hieon.

Nht vy, van de kiem hién, bao vé Hién PhAp bao gom chc
hénh vi kiem soat hifn tinh cac &ac luit cing cac vin kién
1ap quy cop dudi duge a3t ra. Kiem hién tle 1la diéu tra, kiém
soat 1At cA nhimg vin kidn, hanrh v phép 17 6 hé cap kém hdn
Hién Phép, xeét xem co pht hgp 105 n@i dung cua Fién Phap hay
khong?

Neu khong co sy kiém sodt hién tinh ndy, tat ca nhimg gl
- ghi ndi Hien Phép sé khong con gia tri nua.

HhUng ai eco quyen neu +inh cach bat th hien cua mot dao
luat va cd guan nac co quyen x&t x12 tinh cach hgp hign cua dao
luat &6?

TruBe cau hoi nay? $at ca chc cAu tra 13i deu khong
glong nhau. Hhﬁng giai phap -aung tren _phudng dlen chinh tri
va thyo te- da dudc dua ra va khi dem ap dyng khong hin 1a
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khong gap nhidu khé khan, phdc tap Pieu nay chung t0 van de
khong gian don nhu nhidu ngudi tudng . -

- Tuy nhién, can noi them van de kiém hién ddc bidt khong
dﬁt ra trong trudng hgp cua nuse ﬂnh mot Quoc Gia doc nhat co
Hlen Phap tuc 1c. G anh quoc ehi can mot dao luat thuong, cung
cd thé huy bo mot tue 18 A4 duge ap dung trong bao nhidu dal
Khong co cd quan nao cac hon Quoc H91 Nhung dao Ju;t do Quoc
ﬂDl lam ra ve sau, didng nhien hay bo nhung dg0 luat va tue l¢
da co tu trudc va noi dung nguge lai dac lupt moi . L&C toa an
khong gip phal kho khin gl trong viée phan xu'v1 ohl can Ap

dgng dac 1uat mdi cung nhing dao luat cu va cac tue 1l¢ khong
trai véi ludt mdi.

Con &oi vdl cac Qudc Gia khac, thUGng co 2 khuynh hudng
trong viec ikiém hién. C6 Quoc Gia chu trudng phal d&t ra nhing
cd quan chuyen blet co quyen xét xu hay &inh chi thl hanh hoac
ﬂuy bo mot dao luat bat hgp hien. Khuynh hUGng nay quan niem
réng voi mot ¢d guan doc 1lap, thi Hién Phip de dugc ton trong
hdn.

Mqt khuynh hudng khac, 1@1 hoan +0an tin cay 3 Suoe HQl
Lap fhap Khuynh ﬂuﬁng nay nhan manh vao tlﬂh cach dan cu chu
réng Quée H91 do dan bau 1én dung theo y muon cla Hlon Phap. vi
vay, 1Ue 1am ra céc Jao luat, uuoc Hoi da phal co v thuc dao
lu@t dc khong trai vdl Hlen Phap Do d6, chu trﬁdng nay quan
niem rang, khong san phal 6ét ra mgt U quaL rieng blet de kiém
uoat hlon tinh cac luat 1€ cap duﬁlg hau tranh nﬁng na cho ¢d
cau quoc gia. Bo 1a quan nlem.cua cac nha 1ém luat duci +thoi
ﬁe Tam.cong Hoa Phap quoc

Quan diem nayda duz dén nhieu kho khdn treén phudng dien
ap dung thyte té. Trdﬁc nhat, mot dac luat trai vdi Hién Phap
mot cach hién nhién va da thgc s gay tai h@i cho mgt nguﬂl
cong dan nao, thi ngdﬁl nay co phﬂﬁng cach el d¢ xin huy bo
dao luat &O hau bao vé quyen 1gi cua minh hay kXhong?

Thu den, theo quan niém nAy, trén nguyén t&c Hien Phap
¢6 tinh cach uu thé hon mot deo ludt thudng; nhmng vi viy,
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trén thyc t€ khong ¢6 cd quan ndo duge giac cho quven xet xu
nhung vy kien tuong tg nhit trén. Toa An khong co quLn nay vi
néu thyic hien e réng qe pham VAo nguyen t&e phan quyen. Hanh

Phap cung khong cd quyen can thiep neu khong muor 11! 48t minh
lén trén Hién Phép,

Do &o, chi con g quan Lap Phap (tde Qumc Hgl) aa bieu
quyét chA p thugn dﬂo lugt bi chi trich vi han sa phal lam Tra
dgo luat khac huy bo dao lugt do di. Nhung van 48 s& trd nén
nan glal dc dang Gua den syt bé téc hoan tosn, trong trd&ng
hdp chlnh Quoc hgl khong'cong nhen gy bat hgp hién cua da.o
1luat ay. vay thi ai co quyén xét xu?

Thanh ra, néu duy tri tinh trang, ngudi ta se dlhg truﬁc
mqt tinh +rang rat &ac blet 1a mgt dao luat bat hdp h¢en van
¢o tinh cAch hgp phap, van duge ton trong va &em ra ap dung
cho mgl ngudi. ip dung vao thyc te, ¢b khi not toa anvi khong
muon gay thidt hai cho ngu61 1lién quan dén vu kicn nao da do
5? aAp dung dao luat tren? se tranh né tim cach khong 8.y dung
1o, Hhung st kien nay chi cé thé xay ra_ R co g¢a tri che tung
vy ma thoi, Khong ai, h&n nh1cn1 co quyen cam doAn t0a an ﬁa
xéet XU nhu trén hay mgt toa ﬂn khac xu dung Jdao luat bi chi
trich vao nhimg trudng hop cua cic vy an khae.

F -~ Lt ? -~ o~ —
Do do van de +rd nen ric roi, bat thuan nhat.

Poi v3i giai phAp thl nhit (glao nhign Vi kiém hién che
mot cd gquan chuyén bigt), Hoa Ky da &p dyag o hon Mot the ky
nay 14 glao cho mpt cd quen rlang o rhlem.vu kiem s04t hién
tinh va nhung A kien kiém hifn Etro thanh rhing an 1¢ quan
trong. Do 1a i Cao PhAp Vién(Supreme Court) Hoa Ky .

le mQt guan dlem thuc te, cac luat gla Hoa Ky thdi zua
vd ve sau 48 tim thay trong mﬂy Ziéu khnan cum ban Hisn Phap
Hoa Xy nhung 1y le can thiet gé giao cac toa an nhlem vy kiém
soat hign tinh cua cac daoc ludt Lidn Bang va Tieu bang (11,

Nhung bing vao kinh nghiem thuc tg, cong viee kiém hién

(1) - Didu 2 (dogn 2): Toa an x? theo °* cong bing hay chiéu
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c%c dao ludt, néu gizo cho cad quan Td Ph“p khong hin la mot

glul phap hay . Vi réng Bbe ngn i cAc vi tham phin cb veé vd tu-
V1 hieu blet sau sde ve luat phap, nhung ben trong b thuﬁng
ne le bdi chc chinh kién cua ho va nhien khl xet xu thien 1ech
iila) khoﬂg hz Y - Sy thien lech do cang nguy hiém khi nd dlnh chi
sg ap duyng cua mot dao luat va co anh hudng siu xa dén sii tién
bo xa hoi.

Hon nta, &g trén phudng dién 1§ thuydt, ngudi ta khd
16ng quan niém duge vi sa20 lai giao cho cd gquan Tu Phap mgt
quyen qua 1on, khién cho nh vugt len ca quyen Hanh Phap va
Lap Paap trén mgt lanh vige ma thyc d&ung 1y ra chi qhyen Lép
Phap mdi dung +3i duge.

s

Nhung @6 ehi 14 loi suy lugn cua céc lugt gis thude khoi
La tlnh Con tnuk quan nlem lugt phap cua mgﬁdl Anglo Saxon
thi ﬁﬂong co gl tro ngal ca. Theo hg, luat phap not phﬂn 1dn
12 do An 1€ tao ra va nhu vay d1 nhlen toa an dong mot vai tro
quan trong trong vlec u@o re. cac an 1€ nay. Vi thg hq khong
ngan neai gino cho cac tez an vige kiem gedt Hiln Phap

Poi v31i nhimg quoc gis khac, do khong phai 14 mdt giai
phip hoan toan dem lzi nhing két gqua nhid y. BSi thé cho nén,
nhicu nude T4y phucng du thay sy tai hai vi khong ¢cb ¢d quan
bao hién nhﬂng cung khang chin theo glam phap nay . Mnﬁ; dhn
nhing quoc gia mdi dgc l@p.a Sy au tri cus nén dan chu1 cua 1o

theo phép ludt nhimg vidc xay ra vi sy ép dyng Hién Phﬁp, luat
ph&p Lién Boamg hay hiép dde®

a Ditu 6 {(dogn 2)* "Hien Phﬂp, luat phup 1idn bang v eac h1¢p
dde 12 lugt tdi cao ecun gquoc gia mh cde tda An bit huqc phml
theo, phai ap dung mic du nhing lugt 18, dién Phup tiéu bang
co nhilng didu khoin trai nguge vdi nhing quy tdc k& trén' .
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chiic chinn tri vﬂ cong quyen, cho nén du co mo phorg theo
nhing mo thitc ecna ngudl inglo Saxon, cung khong dan giac nhiem
Vil trong dai do chu mgt [aTa! guan T Phap thuan tay va du 2o
thanh 13p, két qua der lai cung khong cho ngudi ta nhien lac
guan.

ird vé Viét Nam, Hién Phép’ 1-4-1967, thiét 1dp 161 Cao
- Phap Vlen da dung hoa 2 gl&l phap trén, du ring hdi thién
nhieu ve giai phap thit nhat (TCPV duge coi nhu mot hoa An toi
cao, qu&n tri nganh Tu Phap) ahung Tnﬂnb phan nhap Sy, mang
sfc thai chinh tri qua hinh thie tuyen chon,

Quan nlem nay la mgt dung hoa giua chinn tri va, chqyun
won , ﬁem gén ¢d quan mqt nh1¢m v thie su. Wo cbap nhan mot
thanh phan chinh tri va bo tinh cqch vinh vlon cua chitc V@ ac
tranh mgt sy bao thn qui dang. Bong thdi zini phép cung chip
nhan ky thuat cta ICPV Hna Ey de cho mot nguﬂl dén nzo bi thidt

hai do dao lu@t gaj ra ¢o the x1n tieu huy hﬁy it nhet mhung
ap dung dao luat ay nia. Thém vio go, TCPV'Vlet Nam uong Ho&
con duge Hién Phap 1-4-15€7 ban che mgt 50 quyeén hen khac Vﬁ
tao cho cd ché n nay mot vi thé dac blgt trong sinh hoat quoe
gia.

pe glﬁm thiéu 3y kho khan do van de khaa ol dem dén,
chung toi khai tren dé t4i dudi hinh thite hon hgp. 8 trlnh
bay se khong thuan 14 thuyet 1y, ma dung &en phddng phap &oi
chleu, so sanh tdng'phﬁn fung yeu 40 mQt cu1 Toi Cao Phan
Vien VHCH v8i cac od che tudhg tu Aua mot val chinh the khie
trén thé glﬁl Mong rdng st ofp ?ep nhit the, mang dén not nh@n
dinh ro rang hon, eo thé cho cuupg ey nlem so sanh va nghi
dén chc phudng cach tudng doi va 1ot dep nhat.

Do vay, m01 mot chi tiét sé dudc mo ta theo 1y thuyet mot
coch ad lUGc, roi ﬂdgc phan tich wva nhan dinh theo phddnb phap
quy chleu Sau cung tu nhung trinh bay nay, chung .61 co g&ng
nhin ve mgt 761 Cao Phap Vien huu hicu va hoan hdﬂ hon, nhan .
khi ph%n tach nhung kha khin md trong cac nim cua nhiem ky ﬁau,
TCPV phai dudng &0i va nhing phitc tap khd khin khéc ché sin
trong tudng lai.

000
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e ehtde caa Toi Con Phip Vign

j[} ay 14 phan co tinh cach ly thuyet, chung ta khao sat
TCPV ve phUﬁng dién 4o chuci dga vac Hién Phap 1-4- 1967 lu@t
s0 007/68 ngay 5 ~0-1968 (to chuc va dleu hanh TCPV), ban noi
gui PCPV cung cac vin kién bo the ké tlep

Theo disu 80 (Hlen Phap), TCFV gom tu 9 dén 15 thim phan
&u¢c Quoc Hoi tuyen chgn va, Tong Thcng bo nhiem theo mot danh
sach 30 ngual do tham phan dodn, cnng t5 doan va 1u@t su doan
bau lén; va theo &icu 8;, TCPV co ngan sach ty tri va co quyen

lgp quy de quan tri ngl bo cung guan tr; nganh Tu Phap. Nhu
vay, TCPV ¢o mot thanh phan nhan sy kha d3c biet do thé thic
tuyen chqn tan nén va mgt cd cau disu hanh aoc 1lap, tw tri voi

quyen 1ap quy ty tao.

DOAN I. 10 cullc NHAN SU-

1) THANH PHAN.

1/ Trong diéu 4 cua Lujt so6 007/68 va sau duqc sua &oi
do luat 30 10/71 (29~ 6 71}, qui dinh trong nhlgm ky dou thénh
phan tham phan TCEV gom G vi Va Luat 007/68 &a an.dlnh ring
giita n¥m thi ba cua nhiem ky nuy, s to chite va tuyen chgn
them 6 tham phan Tuy nhlen, Va0 thang 4~T1 hol dnng tuyen cu
bo tuc chc tham phan TCEV co ra mot thong cao &e 14 “ochde cuoc
vau cu tuyen chon & vi cho du 15 nhy Luidt to chiic _TCRV aa quy
djinh. Hhung sau ﬁay, ong Trudng gla ky Sanh da ngp &dn kien
vi hién thoug caoc &6 va TCFV &3 xét xu chmp nhan ddn cua ong
Sanh, tuyén: bo thong cao trén vi hién.
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Vu An nay da giy nhicu soi dong, v3i nhUhg y kién chi
trlca nUﬁng ve TCFY, cho réng TGPV khong muon co thém 6 vi _
tham phan alh  va CLl nuon giu nguyen thanh phan 9 vi hien Lai.

-
F

) A"
Hlen nay, 9 vi tham rhan TOPV gon o ong: Trin vin Linh,
guyen vin Bien, Nguyen an fponb? Iran minh Tl%t Trinh xuan

Ngnn Mguyen an 31, ﬁguyen mong Bich, Mai vin in va lran vin
Lien.

them ky cun Thom phan TCEV 14 6 nim. CU 3 ndm & t6
ch&c hay cu v& tuyén chon 9 hofc 6 tham phéun, tuy trudng hgp
&€ thay thé nnung than phan man nhlcn. Pay 1a thdi glan trugg
binh, khung dcn HDl qua ng&n hay qun dai va duge nhiéu nude
trén the 2idi chﬂp nhan, chéng han 3 Pan Mach, Lcuador Hon=-
duras, Niearagua.. Cd nhiem ky 5 nin dude thly 3 Bro Gll Lgi,
Colombluﬁ Parasguay | Syrle, Nga So0...

Riéng tal mét 86 quoc gia tham phan TCPV tai chic &én
man ddl$ nhu & Bi, Ba Tayi_ﬁltn Dicn, Gia na Pai, My3 Trung
Hoa Quac Gia, Figp n&ci Nan Dudng, B dao Hha... nhlem ky nay
cd thé dem ﬁan sy lien tue, vung ch11 cung syt on co nhung
‘cung eo the 1au cho cd quan dn na ngqnh Ty “IWP bl oia Jao
cham cﬂ¢p de dang aus den nhung tul tuﬁng hm} cac an lL co
tinh cach bao thu Nguge ]ﬁlﬁ nhlem ky qua ngin, s8¢ cobd sg
khiém khuyet vl thﬂy dci Juon chc tham pﬂan hi¢u nidng chéc
chén bi glam sut vi Thleu kinh nghlom do thdl.plan tao nén.
Trong coec nude trén thée gidi nhiem ky ngén nhit e 1é 13 3
ndm ¢ El Salvador.

I) cicH TElC TUYER CHOW THAN PHAN TCPV.
Thé thite bau ou tuyen chon tham phan PCEV rhie te 5] v

ddQc tnuc hlen gquz nhiesu gini &can. Coc ung cu vlen phai h01

du nhimg disu kién hién dinh (dleu 80,Hién Phap) va Luat dinh
(Luat 007/68). Cach thic bau cu cung dude qui dink trong luit
dan thugng .

1/ Ung CUs
Buge Mg tuyén Tham phin TCPV, nhimg théu ohdn xu An,
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tham phén cong $6 vA ludt su, h§i & nhimg didu kién dy 1idu
3 dieu 5 luat 007/68.

0o tat ca 6 @lzu kién, ve quoc tich, ve thdi gian hanh
nghé, ve tu cAch, chinh kien, khong tu t9i v& sau cung 12 hep
1¢ tinh trgng quan dich.

ch uﬂg tuyen vlan au dlbh kien, pop don ung cu tll th
ﬂong £o chuc b LU cd, cham nhat 14 1 thang trudc ngly ba cd.
Thanh phqn cua th &ong neLy gom co:

- Chg Tich Thugng th}_Vi@n oha ¢1ch

- Chu Tich Hg Nghi Vier ¥ho Chu Tich
~ Mot Nghi bl dgi vien

- Mot ban bieu -

- Mot Tham phén xu an -

- M@t Tham phan Céng %0 -
- Mot luht S -

Hod, dong co nhlem vyu to chue v gial quyét cde van &e
lien guan don cuoc bawu cu.nhu cttn xet cac ho s¢, don tu khiéu
nni. Mgl quyet dinh cha p nhen hwy bac ho ho 8¢ ﬁng,tuygn phéi
duge da 86 phidu qua ban (4/?) vA quyetdinh nay co tinh cach
chung quyet |

Hgoal ra, h@l dong vdl da s0 5/7 20 h@i vién c6 thé huy
bo todn the uuqc bau cu néu thay co sy bat th ig quan trgﬂg
1am sai 1éch tinh cach thanh that va Lét qun cua cuoc ﬁuu phleu.

2/ Bau
Tham phun TCFV duQc tuyen chon ﬂéng 101 bau cu theo
ddn d%ﬂh ngp tuyen ¢o tinh cgch tric t1ep V8, hln
b4, Hﬂl ng%nh phai lap mpt uy bﬁn co nhiem vy +0 chuc cuge
bau cu:rleng cho tung ngunh da bau 1én thanh phﬂn e trl &aan
Uy ban nay con cu nhlcm.vg glal quyet ehung tham mgl van de
lien quan dén viéc bau cd cu tri dodn cta moi nganh.

Thanh,phzn moi cu tri ﬁnan duge bau tneo the thile llen
danh, 4o so. Moi 1ién danh co 10 ngual va m01 cu tri co quycn
chon o1 da 5 lién danh, FEm 1icn danh cd nhisu phlEh nhat se
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abc cd. Nhu vay, cu'tri doan bau tham.phan TCIV gom 50 Tham
phan <t an, 50 Tham phan Cong o va 50 luat ad.

R Sau do, danh sach cu tri dodn s& phai nap len h91 ﬁong

to chuc ban cu (cham nhat la 20 ngdy ssu khi ¢o ket qua bau oul
cua moi &oan).

Tiép theo, moi cu tri cb quyen tuyén chon toi da 30 nguﬁi
trong danh sach {theo the thitc ddn danh, hdp tuyen), moi thanh
phan toi da 10 ung tuyen vién.

Ba mudl un tuycn vien thec ty l@ moi th&nh ph:n 1/3 dugce
nhicu phleu.nhat se trung eu ung tuyen vlen Tham phan TCPV.
Che Ung tuyen vién ﬁong 806 phleu trong mcl thanh phan se duﬁc
sép theo thu by tham nién hanh nghe va tuwoi tac.

3/ gxen chon: |
Seu aay 24 gid, hoi aong 5 chitc bau cﬁ.ph:i 281 danh
shoh cung ho sd 30 ing tuyéen vién dfc tuyen &on vin phong
Thugng nghl vien va Ha nghi vién.

Mgt phien hop khoang dal 1udng vien se ﬁuQc trieu t@p va
hop kin ae tuyan chgn trong 86 30 ung tuyen'vleni < That phan
TCPV bang mgt cuge bo phiéu kin.

4/ Bo nhlE:m
LS Ty
Tong Thong sé bo nhlem che Tham phan theo danh sach
do Chu Tich Thugng vien chuyen 1én sau cuuc tuyen chon.

34 di cuoe bau cu Tham phan TCPV 1@1 phal qua nhieu dlen
trinh phic tgp nhu vay, 1a do ¥ chi cua cac nha 12p hlen, o
tac mot wuy the cung nhu sy aqc lap cua Phamn phan Tham phan

TGPV duge coi nhu 1a thu quyen glan tiep cua nhan dan quea sy
tuyen chon cuz 2 6d quan dan ou Quﬁc qu

Thé thite 28 Quée Hdi tuyen chon v vi 10ng Thong (hey vi
nguyen thu Hanh Phap) bo nhidgm cac Tham.phan TCPV duge Tuong

u.ap dyng tai nhluu.quoc gia, nhu 3 Albanie, Bolivie, Bao
gin qu, Cﬁsta Rica, Dan Mach, Domingo, Ecuador, El Salvador,
Tay va Pong Puc, Nam T, Guatomala, Honduras Nicaragud, Lo

b
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ma Hi, Thyy 5%, Venezuela Rifng tai nhiby nude khic, Tham
phan ?CPV do od quan Hanh Phap tuyén chon, chﬁng han nhy & Hoa
Ky, Bi, Gia ni g1, Tich Lan, chi Lgi, Phan Lan, Hy Lap, Haiti

1) QU cnff olh trAM PHAN popy. y

) Tham phan TCPY, trude Xhi nhia chite, phiy tuyén thé trong
mot phien toa long trong cua TCPV trube SY hign dién cda Hank
Phap va Lap Phap. L3i tuyén thé nhy gau:

"BOi xin the +3n taAm bio ve Hién Phip va +dn trong luat
phap, trung thanh v3i nhidn Vi duge gino phd, thi hink nhiém
v mot edch vo U, giv hoan todn bi mat nhing dicu bin luan
lie tham nghi va bicg quyet.

) Tfong mpi Eru&ng hép, tod ngugén cu x% nhu mot Tham phan
Xuhg dang va luon ludn gid tinh than dgc lap",
Chc tan Tham phén ICEV s¢ nhan chite met ngdy trude kni
cge Tham phin TCPY tal nhicm man nhidm ky; va Thon phan TCPY
&uge hudng mot quy cha rieéng do lugt as 007/68 (3-9-68) quy
dinh tu dieuw 53 adn diy 63,

Theo a6 nhing nét ehinh yéu ela quy ché nay duge trink
bay nhu sau:

1/ 2inh cAch bat khd kism nhiém:

be giu tinh chch dge lap va sy cong minh trong déc
hanh XU tham quyen, 1uit 007/63 a3 mirh thi ring:

~ Tham phén TCEY khong duge kiém nhiem hay dc nhidm mot
chite vu cong ci hay din cd, ngoni try vig¢e giang huin tai cac
d2i hoe va nhitng chite vu khac do Hién Fhap cho phéip (nhu Chanh
Tham Dic Bidt Fhip Vigén, Chu Tich che hoi dong tuyén ct Trung

Usng ... )

BSi nguyén tée bit kho kiem ahigm @6, chimg ta nhdn thay
nhiung hau qua say:

a- Néu luat s &fc tuyen Tham phan TCPY, phai ngung hagh nghe
Ngay vA xin bd s6t t8n trén danh sich luit su dodn, cung cbd
thdi han 3 thine af dong cua vin phong ludt su cua minh
trong suct nhigm ky. |
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b~ Cac Tham phan afc tuyen duge ait ngoai ngach.
¢- Cédc quén nhan dhe tuyen duong nhién coi nhy giai nga.

Tuy vay, auge hudng quycn 1gi, 14 thdi glan phyec vu tai
ICEV duge tink tham nidn cho che dudng sy trong nganh cuz mink.

2/ Quyen &%c miln cia Thém vhén TaPY.

Cung &¢ bao v¢ tinh chit dpe 1ap 81 mie t3i da oua
nganh v PhAp, nhat 15 bac dam hit higu sy phan quyct cong
minh theo lugt phap va ludng +am chiie nghi¢p, didu 59 cla Luat
U07/68 da xac nhan, nhing thim phin TCEY duge hudng céc duc
mien nhit khéng the bi truy to, tam né hay bi bt giam, xét xu

-

vi nhing ¥ kidn va bily quyet cta Thim phin TCPYV.

Cre vi Tham phan TCPV chi o6 thé bi truy ta, b&t giam
trong 2 trudng hgp:
a~ Néu ¢b ay chap thuldn cus 2/3 tong 6 Thim rhan TCEV tai chitc,
b- Neu qua tang pham phap. Nhhg teong trudng hop nay, sy truy
t0 hay bt giam cung duge dinh chi néu od s yéu cau cua
2/5 Than phan TCPY.

5/ Cae nhi¢m vy vi quydn 1di khé
Ngodi ra, 4e bao 4am sy@ vo tU vA tinh than doc lap,
cung tréinh nhing vige hoi mai quyén the, Tham phan TCIV ciung

nbu ngudl phoi ngau khong duge au vao nhing cude d&&u thiu hay
ky h¢p dong voi ¢d quan CONg quyen.

trong trudng hgp ngudi phoi ngéu hanh ngh% lunt sd, ngudi
nay s¢ khong duge quyen bign hg trufe TCRV. Wéu ¥hong a6 coi
46 nhu mot hd ti cun bAn An.

Tham phin TCIV eon duge hudng nhiing quybn 1¢i khic nhu:
~ 00 the duge t4i (g o sou khi min nhien,
- Dudng nhien quy hoi ngaeh cu néu cham dirt xong thdi gian
phyc vy cho TCPV, . _ .
- D6i vdi thdnh phan Cong 6, Tham phén co quyen chuyen sang
nganh x¢ an.
20m 12i, quy chi trén, nhim dun alnp sy b0 dam gg Thﬁé
phan TCPV yén tim zét z1 my khong s¢ mgt &p lue hay anh hidng




""" http://sachviet.edu.vn

N

nio., Va nhu thg, Tham phan TCPY mdi c¢é mot tu the doc lap
Nhing trén thye te vi _nhing 1y do chinh tri, nhu cay khqn
thiét, cap béch cua quce zia &% 1Am cho TCPV doi khi trd thanh
ca quan mang nhicu sfe thai chinh tri, long khung trong nhing
aAp litc Iy nhung thoi thic ti nagdi the dan gcy ¢ho [asm phan
TCPV khe 1ong vi Hicn Ph“p, vi guan diém phﬂp 1y {Point de
Droit), ma trai lgi phai hinh dorg cho phu hgp vOi hoan canh
thiic tos (Point de fact) .

4/ blj cham dirt nhlemnMi
Thim phain TCPV ¢b the bi cham ditt nhiem vu vi mot
trong 4 1y do sau (ngoii viec duong nhién nan nhigm ky):

~ Ménh mot,

- Tﬁ chue.

- BAt duc ve tinh than hoy the chtt do dai hGl &ong TCEY
guyet dinh vdi da so 2/5 tong ao Tham phan TCIV tai chtc,
cdn cif vio phuc trlnh clua H@l dong Giam Pinh Y khos gom 5y
g1 chuyen mon do y si dodn ag

- Bi truat quyen vi can toi ph:n quoc hay cac trong toi khic.

Nou co trudng hgp kbion khuyet 1 hay nhltu 1ham phan TCEV,
vi Chu tlch 8e thong bpo cho Tong Thong, Chu tich Thugng, Ha
vlgn va LGuoe Hui S€ @0 30 ngay dé tuyen chon ngudl thay thé
theo tha tuc an dinh trong Luat 007/68.

th'vny van & tuyen chgn trong bat ky trdﬁng hgp nao
cung deu gino cho Quoc Hoi va &ac biet Lap phﬂp co qayen tuyen
chon ngudl thny the mQt hay nhieu vi tham phan PCPV ua bi chnm
durt nhlem ky vi 4 ly do trén ma khong qua giai dogn bAau ou dnu
tien.

DOAN I. 10 _cufc ¢d cfu vA 18 cHOC DIRU HANEH-

Theo Lu@t 007/68 va bhan nol quy dlLu hanh TCPV dugc
bicu quyet ngay 21-12- 1068, TCFV gom c6 cAc o3 quan chinh yeu
sau ﬁay _ ) .
~ Dai hQi Bong = Ban Bno Hien

-

- Vin Phong - Ban Pha in

LR Wl AT S ercare - - o
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I) P4l HOI DONG-

1/ Thanh phan .
Gom todn the Tham phan TCPV .

2/ Nhiém vu:
bai HQl Eang o nhiem AT
Quan tri nginh Tham phén xo an, cAc tda An vA nhin viin
trife thuoc lrumc kia vlec nay thuoe be iu Phap. Nay Bo vy
Phap chi con pay dung v2 guan tri nganh Tham phan Cong 10 ma

Giai thich High Phap, phén quyet tinh céAch hgp hién hay bat
hdp hidn cua cac dao luat phﬁp 1uﬁt° Tinh cAch hﬁp phap
hay vat hgp phip cna cde S8c Lénh, Nghi Dinh vi cic quyds
dinh HC.

Dudi thdi &¢ I oH (Hien Phap 1956), nhiém vy ndy mgt
phan duge giao phd che Vi¢gn Bao Hidn (thﬂnh lap do Tugt
1/60). o
Phan quyot ve viée giai tan mot chlnh dﬂng €O chu trudng
va hanh dong chang lai chinh the CH.

uO vdi Hién Fhap 1956, chung ta khong nhen thiy disu
khoan nao quy dinh ve nhlym vz Ay .

Scan thao noi quy TCFV. Noi quy nay ﬁd@c chung quyét ngay
9?-11 1968 gom cb J chudng va 99 disu khoan (duge ding vao
cong bao VNCH ngwg 14-13-1968J

Quun tr; TCFV, glal quyct cae van &e HUl bo

Lau o vin phong vién vA phan phoi nhlem'vu xet Td gitin cde
tham phan TCRV.

Bﬁl Hoi Bcrng3 con ¢b nhlam Vi guye &t dinh dinh chi vice truy
_to _hay b&t giam 1 Thim phan TCPV trong trudng hop pham phap
quﬁ tang

Cung nhu Tong Thong va Quoe Hoi, DPai Hoi BBng TCPV co quyen
Chl dinh 1/3 tong 84 Glam sat vién cﬂa Giam 84t Vién.

Eam nhgn viée 10 chltc bAu ou Tong Thﬂng va Pho Tong Thong.
Klem soat tinh cdch hgp thuc cug cuoe bau cu va tuyeén bo

N " > = ”, # pli

. VA cac Ginm sat Vlen
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5/ Khoa hop:
EgiﬂHéi Jong hop thudng xuyen goi thang 2 1an tri thoi
gian huu tham. CAc phién hop Baj hoi dong do Chu Tjch trigu tap.

4/ Dieu hinh:

, ., Cdc phién hgp cta Bai hoi Dong TCPV phai hoi an the so
qua ban (5 ngudi) tong 88 Tham phan tgi chite. DOi vdi che vy
thong thudng, Dai HOLi Dbng ehi cin bicy quyet theo an s& tham
phan hien dign.

Tuy nhién, theo &iou 75 Lugt 007/68, phin quydt cun TCPY
tuyen bo mot dao }u@t, S&c Luat bat hgp hién, hay gini tin mot
chanh dang phai hei &0 an g0 3/4 tong so Tham phan TCRV.

) VAN PHONG TCEV-

1/ Thanh phan:
VEn phong TCPY gom:
- 1 Chu Tjch.
- 2 Phd Chu Tich (d5u 18 Thim phan TCPV va do Pai HOi Dong
bau len).
- Chec Tham phan d§c trach xu an.

2/ Nhiém ky:
Nhigm ky 13 1 nim, thanh phan trong vin phong TGPV
ndm trudc co thé tai g cu.

3/ Nhiem vu chinh: |
Vén phong TCPV dam tréch nhilng rhienm vy ¢d tinh cAch
@01 ndi vA doi ngoni dudi hink thit dai dign TCPV. Nhitng nhidm
vy chinh cua vén phng TCPV: _
- Dai dign TCPV treng che buoi 16 chinh thie.
- drigu t3p vA chi toa cac phién hop cue bai hai BEng va cua
Vin phong TCPY. -
- in &inh vA trifu tdp cAc phisn %y cong khai vé bdo hién va
gigi +4n chénh dﬁng.
- Ap dyng nji quy vA thi hinh quyStnghi cua Poi hoi ddng TCPV.
- Kiem s0At didu hénh cda Nha Tong thd ki |
- Ban hanh, phdn phdi nhiing théng cdo, vin thu quan trong trong
va ngoddi TCEV,
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4/ Diéu hanh:
TN phong ¢CPV lgp chudng trinh nghl syt cla D@l hgl
ﬁong Vin phong nop moi thang thﬂdng xuyea 4 lan va co the hop
bat thudng khi ¢6 s tridu tap khan cap cua Chu Tich TCPV.

Van phong bieu quyet theo da 80 qua ban vé dinh tuc so 1a
£0i thleu 3 ngudi trong moi phién hop.

II) BaN BAQ HIEN-

1/ Thaph phan:
Do 1 Fho Chu tich TCPV didu khién vA 2 vy vién,

2/ Nhigm wu:
Ban Bao Hién co nhidm wy tuyct trinh trude bai hoi
dong cac ve "n @& lien he sau:
- Vige glal thic Hién Phap
- Mnh eAch hgp Liln hny bat hgp hién cva cAc dao 1uat S&e
Luat; tinh cach hdp phap cta Séc Lenh, Nghi dinh va cAc Quydt
dinh HC.

A/ Thu 1 _tuc bieu quyet

lh._h i

Ban Bao hién bieu quyét theo da sa hoi vién,

IV) BAN PHA AN-

l/ Thanh phan
Ban PhA An do 1 Phd Chu tich TCPV &iéu khién va om

3 phong:

~ Phong Ho vy,

- Fhong (dnh wy.

o Phang Heanh chanh.

Moi phong qg diéu hanh duge trao pho cio 1 Chanh tham va 2
hoi tham

———.-I—-.—.—hu

o Phogg ho vu: Xét xu nhung vy thuvng to zxin tiéu pha ¢0 tinh
cach hp gg'va phan &1nu tham quycn vé vy tranh them tich
cgb va tieu c\le glua cac ed quan tai phan hg sg

b- Phong Hinh vy: xét xi nhung vy xin tiéu pha co tinh céeh
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hinh sy, nhing vy xin tai tham tich cye va tidu cye gita
cac ed quan tad phan hinh sy,

Cw Phnng oC xet xu'nhung va xin tieu pha cua cac vu.klen HB va
phan d}nh tham quyen ve nhing tranh them giva c..c cd quan
tai phan HC.

Hgoai ra,TCEV con co mot Vlen Chudng Ly tryte thuQc Bp
Tu Phap,hanh 1ﬂ'quyen cong to.Va ve phdﬁng dlen dieu hanh HC e

mQt Fha Tong Thu Ky &3t dudi sy kiem sodt tong quat cua Chd T}dl
TCFV.

Phu trq can Tham Phan TCFV gom mpt khoi chuyen vien, Them vao
do neu HQi dong Théam phan dude thiét lap se ¢o nhiém vu c6 vAn
phap lust cho TCPY
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T han Guyen  cuna 8 Cag Phap Vién

Tham quyen cua TCPV, dugde dy lieu ndi cac ciic,u khmn
8l vA 82 cua Hien Phap aelﬂ CH (1—4 196?) va ndi dieu 2 ena

Luat 007/-';8 ngay 3~9-1968. Cae tham qu,yen na.y duge trmh bay
rai rac va chua he thong hoa. Ve van de Ny, ¢o6 nhieu khac

biet've chi tiet giua cau tac gia luat gia, nhung A&z so as
phan chia tham quyen cua TCPV, theo duﬁng hudng khao 84t sau
day ma chung toi nhan dinh 13 tuong A0t hgp 1y:

ham quyen klem nién.
E Tham quyen glal thich hién phap
E Tham quyen Tu Phap, ¢o tinh eich tai phan gao gom:
- Quyen kiem phﬁp
- Quyen pha an
B Céc tham quyen khac gom 2 quyen chinh yéu:
- Quyen co tinh cach chinh tri.
- Quyen ¢0 tinh cich HO.

Mye I
THAM QUYEN xi1sM HIENW

Tham quyan kiem hién nay mang ﬁen TCFV mot hinh thic cua
mot ¢d quan bao hién (nhu'V1en Bao Hien vdi Hien Phap de I CH
1956) Trude ngay 1-11-1963, tham quyen ngy thuge ve Vién Bao
Hién (qui &;nh do Hien Phap 1956 t dicu 85~86) Vlgn nay do
Lu%t OT[BO ngay ?5-12-1960 An &;nh ta chitc, diéu hinh cung cae
thu tye_ ap dung trude vlgm Vién Bao Hién cb tlnh cach chinh
tri nhidu hon tai phan; &isu nay &uge nhan thay ngay trong
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ITHU’ 1’!“4 QUOC GlAl

co eau t0 chitc nhin sy (V1 trong THAnh phAR
Hgi).

. ] - . A0 -
co 4 dan bieu Quoc

V3i Hien Phap do I CH, TCPV dam nhigm tham gquyen cun Vien
Bao Hién v3ity chch 14 mot cod quan dai dign nganh Tu Lhapﬁ
duge dit ngang hang vdl Hanh Phap vq Lap Phap ug tlly aoi nay
duge mo phong theo phwn naa quan nlen to chUc CONg quyen cus
Hoa Ky, danh quyen kiém soit hleq tinh cua cac vEn kign.lap
phap va lap qui cho 1 cﬁ quan glong nhu toa An thay vi echo
mot 6d quan, hay mpt vy ban ¢d tinh cach chinh tri.

DOAN I. PHAM VI KIBM HIEW cBa TCPV-

Ph@m.vl kién hién cua TCEV &UQC qui dlnh ngi &1Lu al
cua Hién Paap 1-4-67 (dogn 1). Theo @b, TCPV cbd thim quyen
phan quyet
- Tinh cach h¢p hién hay bat hgp hién cta ecac Pao Luat, S&e

Luat.

~ Pinh cach hgp hién hay bAt hgp hién cla che Ske Lenkh, Nghi

dinh va wuyet dinh HC,

?1eng thim quyén phan quyat vé tinh C%Gh hgp phap CUd cac Séc
.Lenh hghl ﬁ;nh va Quyet d@inh BC, néu xét ve ban chat ne thuac
ve nhlem vy tai phan hon nhienm vu kiem hién fdu van thuge tham
uyen cua ban Bao Hlen) Do &0 se dude trinh ouy nhu la mot
them qu;en kiem phap cua mot ¢d guan Tai pkan ¢b tinh cAch
chuyen mon v& hanh chanh.

I) CAC DAO LUAT-

Lk P A I-—u-.u-.---uq

La. nhtng luﬂt hinh thuc bao gom nhung vﬁn kien lap phap
do (juoe H3i biéu quyét theo l thu tue duge Hien Phap quy djinh
va HAnh FPhap ban hanh,

Nhung ngo i cAc Dao Luat thuan tuy ra, ed quan Lap Phap
aon bleu quyet nhung vﬁn kigén co gla tri phap 1y tudng dUﬁng
co thé dong hoa nhy chc dao Luat; do 14 nnl quy cua Thuﬁng va
Ha Vien, Nhu vay TOPV ¢d ca tham quyen kiem suat céc bam nod
qQuy nay-va hanh vi nay phu hgp v3i tinh than Hién Phap qua
disu 81 ma khong < 3 sy 1an quyén,

TCFV ; hal cu tham quyen rnng rai khong phai dé kiém soat
[ thy wéu KHOA HOG TONG HOP

g - 863
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" tinh trang thuc e eun Quoée Hoi ma chi kiém sodt trén phudmg
dien ph&p ly, tr;nb truvng hgp cac ed guan Lap Phap dzn cu
soan thao va bieu quyet cac ngi quy mang 121 cho chinh cac cﬁ
quan nay qua nhlcu quyen 1¢gi ma dang 1y ra Hidn Phap cém chi
hay khung noi d@én, Hgoal ra, khi od _guan Lap diun 3a trao cho
TCP? nhung tham quyen glal thlch Hién Phwn va gldl fan Chanh
&cng {(ma Vlen Bao Hifn ol khong co), tat nhlen cung da nghl
hode mong muon TEPY Kiém soAt than trong tat ca nhunf hanh vi,
vdn kién phap 1§ theo nguyen tfe ton trong Hién Phap. |

So sanh vAi Hidn Phap 1958 cuq Phup chunp tﬂ thﬂy van &e
cung tudng tu nhu tren H?l Eong.B 0 Hién phai ed thnm quyen
kiém soAt hién +inn cAc ban an quy trudc khi auge Ap uung
Tal VNCH, chi xhic 13 hhong &UQC ﬂlen Phap minh thi ch“p nhan,
nhung theo quan niem giai thlch rgng rai nhiy tren, chung ta eo
the chap nhan sy chap thuan cua Hién Phap 13 mot. dlcu mée nhien

I) ciAc sfc LUAT-

Co tlnh cach 13 mot dao Luht nhdng da quyen Hanh Phtr
lam ra vA chio thi hanh ngay v3i ag chuan nhan sau @6 cua Quoc
Hoi. Hien PnAp VNCH (1-4- 196?) khﬂng minh th; chap rhan quyen
‘Hanh Phap bang S8e Inat eua LOng Thong do syt uy nhiém cua Quoo
Hoi va eni qQuy dinh trong dleu 64 rdng, trong oie trUGng hop
dic biet, Tong Thong cé thé ky 88c Ludt tuyén be tlnh trang
bao dong, gidi nghiém hay khan trucng tren 1ot pban hay toan
lank tho.

Tuy nhién, trong hién tai, cac Séc Luwt duge Hﬂnh Ph1p
lien tlEp ban henh cdn o V&0 lu@t Hy quge; cua Quéc Hoi da
cho ngudi ta thay mot y nghis trai nguge dlbu 64 tren. C6 the
cho réng tinh trang Quoc Gia hi¢n thdi & vac mot tinh trang
d¥c bigt (chéng han nhy khan trudng do chién tranh aay nbn)
nhung Hanh Phap da khong ky Séc Iuat trUUc dé nhan su nhe chuan
sau 0 cus Quoc HQl Nhy vay$ kho ed thé quan nlem r&ng luat
Oy Quyen cua Quoe Hoi 1a mQt hinh thite pho chuan hénh vi cua
Hanh Phap theo nhy tinh than duge ghi nhgn ¢ khoan 2 @ibu 64 {L)

———

1) Quac Hoi phai dﬁ@c trigu tap chqm phit 12 ngay k¢ i ngiy ban

%

honh S3c Init g8 chuan, sun dod hay bai ba.
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Vi r&ng sy phe chuan hau thién mang mat tinh cach kiém soat
cac S8c Luﬁt cua Tong Thong chu neu la tién thlen bing mot

Luat ﬁy quyen thdi vAn a0 sla doi hay bai ho khong duge chiz
trong nia.

Do do, &n dc chinh yéu cuq TCLV, néu thye sy thi hanh
&HQC tham quyen cua minh, khl van de ﬁuqn ﬁ@t ra. trddc TCrV 1z
kiemn anat tinh cach h@p hlen (Chl can vé hinh thdc) cua lugt

ﬁy quyen xem xet Eu uy quyen cusn Quoc Hoi thi fng cho Hanh Phap
co ton trong Hidn Phap hay khong? (1).

Egoal logi Séc luqt ke trén, hién thdi TCPV c¢& tham quyen
kiem soAt ve phuﬁng dlen bao hlen - l“al S& Luat sau:

- Cac Dy, Chi Dy, 8%c Du hay Pac Dy co treng thdéi gisn trude
1956, cung cac Sfc Tudt duge ban hanb trong thdi giun hon
loar san ngay 1-11-1S63 khi chua cm cd gquan G8n cif. Can chu
y1 cac Dy, dgo Dy, Se Luat nay néu chue bi Hien Phup 1-4-67
va cac dao Luat ve sau huy bo van con dugce ap dung va CO sia
tr; nht mot dgo Luat.

- Che Séc Ludt ma HAnh Phap co the ky dé bLan hanh tung phan
Ngaﬂ Sich che tai khma t81i néw Quoe HDl 2 vien ﬁhong chung
quyet xrng trude cuoi nim (dleu 44 Hion Phﬂp) Didu nay aqu
Ap dung tudng tie t“l nhieu rude. Chéng han, 3 31 Tﬁy, neu
Quac Hoi khong chuyen dyf luat Ngqn Sach din Tung Ths S VA
neay 50—11 thi Hgan Sach cb aé ﬁUGc tal tuc. 3 Hoa Lan, Néu
chua co ngan sach mdi, Hanh Phap 20 quyen thi honh ngan sach .
ed cho dcén hét 4 thang ﬁau cua tAi khoa.

) SAC LENH, NGHI BINH VA CAC QUYET BINH KC-
Duge goi chung la cac phap quy fC, thudng thugc quyen lap

(1) Hitn Phﬂp khﬁng mink thi chnp nhan quycn 11p phap bing sie
Lugt cua Tbng Thung do sﬁ ty nhign cua Quic Hoi. (Hhicm vy
cuaChamh thim tda Hinh, cua Nguyén viin Lugng, L& thi Trién,
Trin thic Liph trang 19)
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qQuy cua Hanh Phap (ngnai ra con cuz cac od quan hién dinh khéc,
nhung tam quan trong thap kém hdn) .

Cac phﬁu quy HC gom cAc S&c Lénh cda Tung Thong , Thu Tudng,
Ngh} dinh ocva Tong, B¢, PO Trudng, chc quyet dinh HC cua Tinh
Truﬁng Nen ghi nhin r&ng, cap tham quyen trén cb quyen ban
hanh nhing vén k1¢n cua cac cap dudi, nhung nguvc lai, thdl
khong duge néw khong nuyet dinh HC se bi coi vo hiéu vi v4 tham
quyen. .

An 1€, cho thiy doi kbi nd con bac gem nhung thong cwu
(nhu vy fru5ng gin Ky Sanh kien mot thung cdo cua TOFV ve cuoe
bau o’ bo tuc ung tuyen v1en tham phan TCPV vao thing 4—1071
va phan quyet cua Pai hoi dong TCPV da xac nhan tinh cAch vi
hien cua théng cho nay (l) )

Trong khu vgt nayﬁ cac luat gia thuﬁng rhan biet quyen
L%p phﬁp cua Quoc HQl va quyen Lap quy cua Hanh Fhap. Trong
ban chat 2 quyen nay tU6ng Ty nhau d cho an dinh nhung quy
t4c truu tugng. an djinh nhung quyen 1¢i va nghla vi chi ph01
uguéi dan; cac vin klennay quy djnh ho phal 20 nhdng &idu kién
ndo mdi d&uge hay bi cac quyen 1¢i va nghia vy do,

Cac quy téc &o cung a4t ra cac titu chuin xdc dinh phan
va luﬁng cua quyen va, nghia v aol vdl nguﬁl dan. Hhunh 2 quyen
tren duge phan bigt qua pham vi cus mui quyen va dﬁng cap glua
2 quyan Mgt &@o luat thuoe khu va &au thugc vA0 than quyon
nguyen thuy cua Lap Phap, quyen Hanh Ihap khung thé Ty y nau
len. Nhuhg trung thu& te, dao luat khong tho quy &;nh tl mi
chi tiét dugc nén chi dua ra_ cac chi hudng tong quat roi uy
nhlem cho Hanh Phap dung quyen L%g quy di4t ra cac quy tHe di
sau vao chi tiet &e co the ap dung trﬂng nhung pham v1 nho
hep hdn. Hhung Hanh Phap khong the dung quyen nay @ée ldl dung
vao "ké hg" cua luat 1e dusn ra nhung nguyen téc héng nhung'vﬁn
kien lap quy cap duﬂl trai voi Hien Phap. Do &0 van de kienm
scat hién tinh cua cdc van klen lap quy &udc ddt ra,

. v

(1) Phau quyét ngdy 20-4-1971, CB =4 22 nghy 1-5-1971
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DOAN - THU TUC AP DUNG TRUSC TCPV-

Dci v8i tham quyen kiém hlen cua TCEV thu tuc kiém
hlen ap dyng trude TCPV, danh cho tat ca moi cd guan uong quyen
¢0 tu cAch phap nhan cong phap (rinh, Xa..), vm eho ca t1 nhan
(the nhan phap nhan tu phap) (lJ ﬁhu vay, thu tyuc co tinh
cach rong rai. Nhuhg tal day ch 1 van de dude neu lén 13 TCPV
co thé thu 1y ddn cuz Quoc Hoi (neu. nhan ddﬂh Quoe Hoi klen
vi hlen), xin phan quyet ve hdp hlen.tlnh cua mgt vin kien lap
quy cua Hanh Phap hay khorng? Vi ring Gude ﬂol cO the coi la
th phap nhan kay khong9 Hﬂl cnch khac ddn kien xln bao hien
cua Quoe Hgl d@ ngp, chl cb thé dugc cqap nhin neu Guoc Hoi ¢o
quyen khdi t¢ e 1a cd tu cach phap nhan.

Cau tra 18i cd nhiéu phite tap va mau thuan giuta phﬂp 1y
voi thgc tai, Luat hoe cnng nhan phap nhan Quoe Gia biéu trung
chu quyen 1g1i tﬂp thé cua cong dang Quc,c Gia. Trong quan diem
ay, khi khoi quyen lQl ma phap nhan biéu trung b1 mot phap
nhan khnc hay thé nhan xam pham thi phap nhan xU dyng nhung £G
quyen can thidt e xin ché tai.

Quoe HDl va Hanh Pﬂap hanh ﬁong chng chung mot muce ﬁlch
12 phue v va bieu hign quyen 1¢i cua ccng ﬁung Qumc Gia va
tcan dan Heu chap nhﬁn Quoc Hoi e tu cach phap nhan thi thl
glan tlep chap nhan Hanh Phap cung cO tu each nﬁy Disu nay
lam cho Qucc Hoi va Hanh Phap khang ﬂlng ﬁal dx?n che phayp
nhan Qube Gia (quyen 1¢i tap the cua cong dong quo; dan) nua.

He luan ndy &ua dén y nlem xam pham nguyen téc bat kha
phan cua Quoc Gia. ch Qumc HDl va Hanh Phap co tf cach phap
nhan rieng tite 18 moi ber dal dien chen mot khoi quyen lql rieng
thi &au con 13 ¥ nignm chu quyen Quic Gis ddn nhat nun.

Tuy rhien tren thue te, ngumlcdc bien phhp‘hlen dlnh o
tinh cach chlnh trl nhu cha* ?qn klem.soat bat tin nhlem
Qunc Hoi phal co ﬂﬁt phudng cach phap 1y de zin TCIV kieén hlan

(1) Pidu 63 Luit 007/68 ngay 3-9-1968
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hau phat gibe sy vi hifn ola Hanh Phép. Va lai, day ctng khing
phai 13 dge quyen riéng cue Quic H3i mA dinh oho hai bin nhu
nhung phudng tién kiém sodt lan nhay. hpt ed quan vugt qud
quyEn han hién dinh, ¢d quan kia trén rhudng dien thye té eb
thé hdnh x¥ thd tuc xin kids hiln truGe TGEV. Trong hon 5 nin

nay, phudng cach ndy da duge dung den rat mhisy.
Tom lgi, @51 v8i thd tye kidu hién, TCEV chip don moi

noi. Nhung ve n@i dung , chi cé gﬁt thu tuc hou kiém (2 poste-
riori) va 2 phudng cach khang t0 (chinh 6 va khude bien),

1) IEU TUC KIfM HIAN cb Ting CACH HAU THIRN-
Jghia 14 kiem sodt tinh caeh hgp hién cua cic cao lugt,
S&c 1¢nh, nghi &inh vA quyct di nh HC sau khi @5 duge ban bg
va da duge thi hanh.

801 nguge v8i ché af hau kidm nay, 1a che &) kiem scit of
tinh c2eh tién thien (2 priori) hay duge goi 1a tien kiems s17
kiem soat hdp hién tinh duge thye hign trude khi dno 1uat duge
ban hanh. Thi dy nhv 3 Syrie, sau khi 0t dyt 1vAt dude Quic
Hoi chung quygt, néu Tgng ThSng hodc 1/4 tghg s0 d4n biew ¢ho
r8ng dy luat @6 bat hdp hidn, ay luat & aude chuyén den TCRV
¥€ o0 quan ndy x4t dinh. TCPV cf théi han 10 ngdy dé phan
quyet. Néu bi TCPV eho 134 bas hgp hién, dy ludt st duge chuydn
vé Quoe Hii G tu chinh. (9idy 63 Hien PhAp Syrie 1950). Hign
Phap Beuader 1946 cing 4p dung kj thust gan gidng nhu the.
Theo eic diéu 66 vA +iép theo olde Eifn Phep nday, sau khi nhan
duge ban dy ludt eta Quie HO4 chung quyét d¢ chd ban hanh, og
quen Hanh Phép néu thiy dy ludt &b bat hgp hidn, budc phai tra
vé Quie Hoi kém theo chc 1y do dan echitmg. Quie Hoi neéu dcng y
voi Hanh Phap s& hiy bo @ao lugt @& di. Con néu khong, Quoc
Hoi lai chuyéh dy luat lén TCEV xin phan quyet va phan guyét
nay cé tinh céch b&t buje, Tgi Phap va Sénégal (67, 72, Hién
Phap ngay 3~3-1963) cing 1ap ché do tion kicm nhi trén). Che
49 nay cb 1¢i @iém cin ot vao tinh cach phong ngda hon 14 agi
¢ dao lujt roi méi kidn xd. Nhy vay tranh dude sy Ap dung
gay re nhing tinh trang da roi, dua dén nhung hay gqua géng
tigc, lam nguon ggc cho sy bat cﬁng, nan dgo luat &0 ve sau
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mai difgc coi 13 bat hgp nién.

Nhing ché dg ti8n kidm cing bi onl trich, 13 néu TCPV phan
quyet ve mdt dao lugt (khi con 14 mdt dy luat) va fuyén phan
dy ludt ay bat hop hidn thdi ab 13 mot hAdrh ddng xAm phamngyuyén
tc phan quyen, mot hénh vi han ché quyén 1ap. phép vi cing han

ché tinh cieh dje 12p cua Quoc Hii.

Do &0 quysg Tw Phap sé can thidp vic 1anmh vie 1ap phip,
3% ra mot sy cam dodn mA nhd 1ap phap phai tuin theo.

,-f

Trd loi vdi tinh cheh kidm hidn hau thifn, thi tyc hau
gigﬁ cua TCPV VNCH m¢ phong phan 16n ché &f thing thudng dugo
ap dung tai cae quac gia trong sy kiém soht hgp hieén tinh cua
cae dac luat nhv § Hoa Ky, €¢dng Hoa Tidn Bang Tzy Dite. Thu
tye nay cung @A duge Ap dung tai vien Baoc Hien (Hién Fhap
1956, d¢ I CH). Nhimg TCEV ngoai nhiem vy kiém hién edn od
tham quyén gidi thich Hién Phip, duge cci nhu 14 mot hinh
thic phong ngitr ¢d tinh chch tion kiem, nhung chi trong mot
gidi han ndo &6 md thoi,

T) giC PiUdNe chcy KHANG 13-
Thy tuc kiém scAt hien tinh trudc TCPY van duge duy tri

rhing thi tyuc Ap dung trude Vien Bao Hién de I OH, vdi mot vai
thay d51 chi tict. fighia 18 trén nguyen tic chung, van con quy
djnh song hanh 2 phuong efich khing to:
- Chinh %4
- Khude bien.
1/ Phuong céch chinh to:

Gon gei 13 kidm soat hién tink bing cAch thu 1§ trifc
tiép. TCPV v3i thAm quyen bac hidn cé thé dinh ol sy thi hénh
mgt dzo 1uat, ndu tinh cAch bit hdp hidn duge xAc nhan, Kiém
goat nay duge gei 13 trye tisp vi vige kiém hién mdt dao luat
do sy khdi +0 trye tiep. *

Cach thu 1y ndy ¢0 3 dic Giem:
- Duge Hién Phip quy dinh. X ,
~ Pgo luat bi &lnh chi coi nhw bj hiy bo va khéng eén hidu Iyc.
- HBu qua cun sy kiém hién cé tinh cach tuyét @oi, hidu lye a51
vOi bat ky ai.
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Dudng sy m quyen 1¢i bi thiét hai do sy 4p dwng cua mot
d2¢ lugt hay mgt vin kién 14p quy g3y nén, ¢ thé nap thing
ddn khoi t3 tai Nha [ong thy Xy (UCPV) d¢ xin phén quydt ve
tinh cich bat hdp hién cua vin kien @,

Don khoi to, phai vién den 1 do, ching minh gy &p dung
cAc ban vén 14p phép hay lép quy ay 1am thigt hai trye bicp
hay gian tieép quyen 1di oua minh. Riéng phap nhan cong phap
duge mien ching minh 1¢i fch &4 khdi 41,

) BG% v?i the nhan, hay phép nhan tu ph&p, néu don khéi to
khong co 1y do hofic nei dung 1y do khang ZAC déng, don khdi t0
86 vo gla tri vA TCIV s& bac ddn va phudng dien hinh thic. B4
cung 13 nguyen tie csin ban trudc cic +da an thong thudng, b
quyen 1¢i moi duge &i kidn va quyen 1¢i niy phai bi xAn phan
hay bi gay thigt hai,

TCEV se thy 1y tryc ticp xem dgo lujt, Ske lgnh, Nghi dink
quyet dinh HC bi khéi %0 co phan hién hay khong?

Don chinh t¢ edn phai dinh kém theo bidn 1ai dong tien dy
Phat 5.000¢ toi Mha Tong Thu kj TCPV vi tidn ndy s8 bi tich
thu neu ddn khdi to bi TCEFV bac ba.

2/ Phudng cach khudc bign:

Con goi la phudng cach kiem hién bing cAch thu 1y gién
tiép duge d¥t ra nhu mot viéc phy d3i, nhin mdt vy kitn 4 toa
&n czp dudi, tinh cAch bat hop hidn cva mot vén kién phip 17
duge a3t ro.

Faudng cach ndy duge quy djnh noi didu 64, 1ludt 007/68
ngay 3-9-1968. Mudn hinh xU phudng chch nay, dudng sy phai
dang tranh chép ndt vy kién trude mit tda an (Hinh, Ho hay Diec
Bigt..) va bat el teong giai doan nao, ké ca giai &oan phi 4n.

Néu mit bén dudng tyng thdng d0i phucng cuve minh (k& ca
toa &n), Ap dyng mdt ban vén ludt phép hay mot quyet djnh HC
noi chung, nhan they ban vin Ay trai voi Hien Phap va sy 4p
dyng nay 1ldm phudng hai &én quyznﬂlgidcﬁa ninh thdi @du cd
the dung phudng cach khude bi@g de chong lai. thia 18 yeu cau
Toa an dang thy 17 khong dude Ap dung ban vin do.
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Treng truong hgp nai trén, dudng tgng ohai dich than hodc
rho ludt sy cua mink thay m3t, nap &4n khude bign trong phién
XU cua toa dang thy lﬁ chanh vy. Irong don phai vién @n 1y do

va ngudi &ung ddn phal dong 50005 tien Ay phat tai phong lue sy
cua toa an nay.

Tai day, sé cap bidn lai va bién 1ai phai 1am ot lugt
v3i ddn xin khdﬁc bien thl mdi &Jdc el xet Toa an _hgay
trong phien % noi tren se quyet dinh chap nhan chuyon don cua
dUﬁng sU hay khong sau khi nghe dai dien eus cung to két luan
Quyéet ﬁ;nh nay chi 1a mot quyet dinh thuﬁngg duge ghi trong
but ky cua phlen toa, Trong trdﬂng hdp toa an chap +quan chuyen
don, thl ho sﬁ vu hlen ddn khude blen va bién lai tisn du phat
se dddc toa an nay chuyen len Bha Jong thu ky TCFV trong thdi
h@n 7 ngay va Toa De dinh Chl chanh vi cho &én khi &b phar
quyet ait khaat cua TCPV vé don khude blen Khi do, nei vy sé
duge dem xit lai chanh Vi, cdn o vao phan quyet cua TCEV.

Féu toa an tu khude khnng'chap thuan chuyen ddn len TCPV,
vi ly do nai dan 14 dgn khuGc bien "hién nhidn khong Xac ﬁang"
va neu ducug sy tiép tue khiéu nai thi toa &n van phai chuyen
ddn 1én TCEV va _hoan xut. Thdi gian khieu ngi chcng lai quyet
dinh t2@ khude cua toa an ig 7 ngay sau ngay co quyet alnh ndy.
Trong don khiey nal cua trucsng hdp nay cung phal viegn dan 1y
do doi khang va cung ngp tai nhnng luc su toa llen he Chanh
luc 8y se ching nhan va lap bién ban v viec chap nhar ddn
khieu nai. Sau ﬁé, tca an co th#m thﬁl han 7 ngdy ke t neay
nhan don khieun nai de chuyen ho s déb len TCFY,

Tom lal, thu tuc khude blen dénh cho ngudi dan tranh tung
trude tda an mot quyen han qusi rong rai voi mgt thoi gian lay
dai.

IT) THU TUC PHAN X
Khl nhan duvc ho sa chlnh o hay cua toa dual chuyen
len Chu tich TCPV se 40y theo tam quan trong cua vu an me,
an ﬁlnh cho hai ben mqt thdi hgn nao @6 aé nap bidn minh trang.
Neu man han nay ma bén 1ao khung nap bien minh trang cua mlnh
thi k& nhu dude coi 1a khong con 1y do bao chua cho mlnh ngodi
nntng 1y do ghi nhan trong ho sd ddn khdi t5. Tat ca bien minkh
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trang cva mgt ben s& duge thing bho cho bén kia biét lap trudng
cﬁa &ci phudng ma bac chla cho minh.

EKhi da day du thu tye, C I ti ch MOV s€ an dinh mot phlen
XU cong khai va loan bao ngay gid xd dia diem cho hai bén ro.

FPhan quyet cua TGPV se ddqc cong bo trong mqt phién toa
cong khai va phal vlen dan ly do. ileng quyet ﬁ;nh tich thu hay
hoan lai tien du phat khong can phai vien dan 1y do.

Cic phan quyét cua TCFV iuyén phan bat hgp hién céc dao
1uat, sfc 1uat, cac vin kién 13p quy co hiew 1lye tuyet doi
trong thoi han 15 ngéy ke tu ngﬂy tuyern an, nghia la co hieu
lue dlnh chi hoan toan ban vén trong tuﬁng lai ho#c mot hay
nhieu dieu Xhoan bat hgp hien cua‘vén kien nay.

Con doi voi Dhan quyet bac &dn khoi tc hay khude blen chi
co mot higew luc tuong qoi .

Ngoal ra mQt aac ﬁlem dang chir v 13 phal co mot ga 80 d;c
biét hoi an 3/2 tong S0 tham phan TCEV tal Chuc &e phan quyet
tuyen bﬂ mot dac luat hay séc lusgt bat hgp hien. Dleu ki@n da
80 d%c biet nay khong ap aung cho nhung phan quyet thong
thuﬁng9 hay cac phan quyet tuyen bo tinh cach hgp hién, h?
phap cua cac ban.vﬁn lap quy. péi vdi cac vin klen nay chi can
mot &a 86 qua ban cuz khoang dai toan vien ma thoi.

My I
THAM QUYEN ¢IAI TuicH HIEN PHAP

TCRV co quyen giai thieh Hien Pnép ¢8, tham quyEn néy 13
&Qc quyen cua TCPV, nhung TCPV se khong ty ﬁgng glal thlch
Hlen Phap ma chi glal thich khi nao nhimg nhan vat ¢6 tham
quyen yeu cau ma thoi.

DOAN I. Tal S40 cAw GIAL THfcH HISN PHAP-

Be tra ldl cau th n&y, thlet tudng ner ban ve mon
Luat Hlen Phap5 e =R the hien cua cac hign thuyet trong mgt
cgng dong wng ¥y (consensus). Cic nha nghién cuu Hién Phap deu
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nhin nhdn che quic gia khing dong ¥ nhau vé nhilne &idu khoar
nen c6 irong mot Hien Phap. Na Uy vist Hién Phap v3di 25 trang,
du ndi 18n 4t ca nhing gl mad cac nha 12p hién cua quoc gia

nay muon noi, trong lue ngudi An DY phai chin ding dén 250 trang
(Hién Phap 1950) .

Vé ndi dung, ngudi ta nhan thay 2 chu tridng ro ret:
~ Cac Hién Phap nhit mgt tai ligu hgp phap trong dd chi ed cic
diéu khoan ludt phip va khpng co chi khée. o 13 tridng hgp
dién hinh cua Anh Quoc va mot vAi qude gis chiu anh hudng.
— Ho¥c coi Hien Fhip nhy 18 mot ban tuyen ngon, mot cio bach
cac tin didu, mdt tuyén duong 1y tudng, mot 1y thuydt chinh tri,
dieu henh tong quat od ofu va dinh ché cin ban cia quée gia.

Va ngudi ta, do &0, thudng @it ciu hai: "Mot Hién Phap cb
the gEm nhing g1?v

Ong John Marshall, Chd Tich TCPV Hoa Ky (1801-1835), mot
trong nhing nhd kién tric quan trong cus Hién Phip loa Ky, eo
noi n¥m 1818 ring:

"Néu mgt Hin PhAp phai chim dung rhing chi tiét cXn ba
vé tat cd nhing b) phin phy thuge va vE &t ca nhimg bidn phip
ap dung de thi hanh thl Hidn Phap nay cH the sé chia phin cbi
dai dong, vun vt cda phdp didn (legal-code) va of the tu tudng
con ngudi khong dm 4p hét, cong chimg ¢o thée khéng hidu duge., W
vay tinh cich cua Hisn Phap @&oi hoi chi nén ghi ro nhing dai
cudng, trinh bay nhimg myuc tiéu gquenr trong, nhing thanh phan
nho cia myuc $iéu Ay nén trich re tU ban cha% elz chinh cae
myc tieu nay" (1)

(1) "..to contain an accurate detail of all the sudivisions.. and
of all the means by which they may be corried into execution,
would partoke of the prolixity of legal code angd could searcely
be embraced by the humen nind. Tt would probably never be unders
stood by the public., Its nature, therefore, requires that only
1ts great outlines should be marked, its importanmt objeectives
deslgnation, amd the minmor ingredients which compose those
cbéects be deduced from the nature of the objectives themselveal

Tran-~van-An,"Din chu va Hidn Phap®,Salgon 1966, trang 76, 77.
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Nhiéu nhd nghién ot va hoe hii ve Hidn Phap cling dong ¥
v8i quan diém cua ong J.Marshall, tdc 14 Hifn Phip chi nén od
cai t0i thidu vd t6i yéu mi thoi.

Tuy unhién, cac nha thao hién thudng gip phii nhimg kho
khdn ndi ngudi nhgn 12nh Hién Phip, a€ ho khoi gap nhihg trudng
hgp nan gial hay t6i tém. Dimg trén bioh dién thao 13p Hién
Phap, nguyen téc toi thicu vA tai yeu, dai cudng co phan de
lam cho nhé 14p Hicn, nhung trén thyc +8 khong cho phép hg ding
lai & nhitg dai cudng md théi, nhit 13 ghp rhai nk ug van @e
khan thiét cia Quée gia. Va lai, khong mgt hinh thie haynoi
dung cua Hién Phap ndo cb thé 1dm wAu myge cho mpi cong dong xa
hoi, vi Hién PhAp 18 phin 8nh sic séng cua nhan dan mgt Quoc
Gia vA diéu hudng chinh phi trén dudng 13an doo. Nén Hién Phép
phai thieh hdp vdi dan toc tinh va Qudng +ién oua dan toc.

Them vao 4o, ban chat cua moi sy vat khong ndu trong trong
thai tinh, md bi chi phoi mién vién bdi linh dong Lhuyet. Nhy
vay, trong tudng lai, Hién Phip chfc chén khong thé phl hgp mai
voi tinh thé; sé cdé nhidu vAn nan duge &4t ra.

Nmmg vin 4¢ sun chita, thay doi (tu chinh HiSn Phap) khing
phai theo nhitng thi tue thong thudng, nén @e tranh nhihg can t15
ngdn dong cta thdi gian, Hién PhAp chn phai duge giai thich va
sy giai thich ndy phdi dung hoa giia sy ton trong Hién Phap va
sy phu hop vdi quyen 1¢i trudng ky cléa Quoc gia.

Ngoai ra, kinh nghiém cho thiy, cd nhihg vAn do khong 1o
thuge vac logi ndo, phai 1i8t vdo dunh sich 4, B hay ¢, boi vi
ngon tu khong du dieén ta mdt cdch chinh xfic vA phin minh mi
thudng ¢6 nghia rgng vé md 4m. Cho nén khi ngudi ta chu trucng
viét cho thit rd, that day &d, thudng 14 khong ré va do thidu
96t. Do @0 van de giai thich nhing nghi van, nhing trudng hgp
khong quy dinh trong Hién Phip dua @én vidc can thiét phai
giai thich Hién Phap. )

boaw 1. VAN DE eIAT THicH HIBN PHAT cUa TCPV-

Vdi quan niem d&uge trinh bay, ziai thiech Hién Phap 13
met nhigm vy tAi phédn vé khi hanh xu thim quyen ndy, TCPV N
khong thé chi hinh Gdng nhut mt tda 4n thudng, nghia 13 khong
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thé chi bidt nhimg ki thuat chuyén mon ci2 nhigm vy tii phén.
Vi 13 mot rhiem v bao hién trude nhing tranh chap giua,
Lap Phap va Hanh Phap nen luat OD?{&B (5—0—1968) noi dleu 75
1a khcng phai bat et ai cung oo quyan yeu cau TCPV giai thich
Hién FPhap, cd quan EUhg yeu cau khong phal 14 tu nhéan ma la
dai dién Hanh Phap (Tong Thﬂng)ﬁ dai dién Ldp Phap (Chu Tgch
Thugng Vien) hodic 1/3 tong s nghi si hayl/3 tong s& dan biey.

Nht vay, khi ¢o ud yéu cau gLal thl ok Hién Phap, chung ta
phal quan niem ngam.hleu rﬁng no bt nguon tu mot sy tranh chap
cong khai hay ngam ngam glua Hanh Phap va Lap Phap Vl le de
hieu la tren thuc te, Tong Thong se khong xu'dung quyen yeu
cau TCDV glai thich Hién Fhap de xin rhan doan, kiem suat chlnh
hanh vi cua minh tru khi nhdm mge dich tranh chap tham quycn
hay bat dong quan ﬁlem v3i Lap Fhap va nguge lal, Quac HOi cung

hanh xu quyen yéu cau TCDV giei thich Hién Phap vdi myc tieu
tuong tu.

?e die diem cua thu tuec glal thich Hién Thap, chung ta
thay co m@t vai van ﬁe d&ng luwu ¥ nhu sau:

~ V&n thu yéu cau giai thich Hien Phap dude mien nap tien
dy phat

- Bai th dung CCPV phai phan quyét trcng thdl han toi da
2 thang ke tu ngay nhan duqc vin thu yeu cau va phan
quyet cua TQPYV ylal thlch Hién Phap cung co mot gia tri
hien lyc tuyet doi.

Cac trudng hop dien hanh xay ra se dugc trinh bay ve phe
binh trong phan hoat d@ng cus TCIV {chuong II}.

MUC IT
THEM QUYEN TAT PHAN ¢3a ToPv

V3i tham quyen tal phan TCPV gld mat vai tro bac nhat
cua nganh Tu Phap, vua la mot ed guan co nhiem vu kiem soat
hdp phap tlnh cua cac uan v#n 14p quy, vua 1a mot toa an toi
cao ¢6 tham quyen pha an.
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POAN I. THAM QUYEN KIENM PHAP-

Theo to chife noi hg cua TCEV, tham quyen nay duge giao
cho ban Bao hién vA khi quy &;nh 0 tgng ap dung trudc TCPV,
luat GO?/SS cung g d%t tham quyen klEF phap vao rong pham vi
cua thu tye bao hlen Nhung ve ban chat tham quygu nay co tinh
cach tai phan nhiéu hon 14 bao h:l.eni Vi _réng trong thyc té, nb
oo nghla 14 kiem godt chinh nha cam quyen HCG, voi pham vi gn

dinh cac nguyén tée 1dp quy; cac v#n kign HC réng bude guyen
1¢i va nghia Vi ngudi cong dan,

Ty nhién, ve phutdng dien phap 1y, ong P.Duez da cho rﬁng.
luat va Hien Ph;p cung mqt ban chat phap lyg chi kh@c nhavu ve
he cap9 quy tic Hlen Phép véi tinh chat wu the dleu hdong su
soan lap luat le, cung nhut luat la khucn kho cua cac vHn klen
lap quy . Nhu'v@y ve phap ly, =30 ¢ kiem hlﬁn va kiém vhap dugdce
coi la mot loai, chi kbéc nhau ve myie &9 ma thoi.

Trd ve luat thgc tai, dudi thdi de I CH tai VN tham guyen
kieém hién do Vlen Bao hlen dam trach va viec kiem soft khong
thuoc pham vi bao hlen nén dugc giao cho mut cd quan khac, 13
Thamn uhanh Vien v8i to tung chong théng quyen Tham Uhanh Vlen
voi thu tuc nay, hanh x tham quyen kiem soat tinh cAch h¢p
phap cua cac hanh Vl Hﬂ vai mac &1ch che c¢hd ngudi dan chnng
lai sy lam dyung cua cac chite quyen HG.

Ngay nay, quyen klem phap duge gaao ve TCPV vai mnt vai
Sy sun doi ve thu tue t0 Tung.

Muon hiéu ro than quyen LAY can phal xet aen van de hdp
phap, thu tpc £0 tgng roi phan tich ban chat cus 6 tgng nay
: hau nhan chan nhung sta doi va nhing kho khdn do i ban chat cwm
£ tung kién phap gay ra.

I) THE NAO LA.HQP PHAD VA'VI PHAD-
Trong dao luat 007/68 va trnng ﬁleu.al cua Hién Ph
ngon tu ”bat hdp hien“ dude dung 4¢ d0i chifu v8i "bat hdp
phap". Bat hgp hién 14 vi phem dén quy t&c trong Eien Phap,
con bat hgp pha 12 khi _vi pham mgt qui t&e phap ly,ngoai nhumg
diéu khoan ghi trong Hién Phap,d%c bidt 14 vi phgm mot dgo 1ugt
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ve ké ca nhitig quy the cua An 1é.

Lu@t khong minh thi ghi nhing dieu klen rhai tufr theo do
sg thlet lqp cac quyet dinh HC duge hqp phap NhUHg voi sg suy
1uan dﬂl nghlch, ching +ta nhan bist nhimg diéu kien, dua vao
dy 86 38 ngay 9—11-19)4 to chuc Than Chanh Vien., Thec Du nny,
kni quyet dinh tha tiéu mot quyet dinh HC, Tham Chanh Vien chi
can nhan thay sy vi pham mot trong 4 nguyén tc saw:

~ V6 tham quyen
~ Vi luat
- Khong 1y do hay 1y do khéng xic dang
- Lam_quygn
Bﬁng cach suy lugn o1 ngh;ch nhung t1 tlch tren mgt ban

vin lgp quy hdp phap khi no phu hdp nhuhg disu kien ve hinh
thitc va nhimg dicu kien ve ngl dung.

1/ Pieu len ﬂdﬂmghap ve hinh thub (1egallte formelle)
Bao gom Jien kien vé tham qhyen va thu tuc, mot quyet
dinh HC phal do rha chic trach ¢6 tham quyen quyet 2inh ky tén
ban hanh ton trong nhung thu tuc ¢ 5030 la (trong thdi glian
phap d;nh v3i nhing thd tuc thiet veu.. )

An 1é Tham Chinh Vien Phap cung chap thuan cho phép Euﬂng
su dudo chi trich ay hgp phap cua mot quyet ﬁ;nh EC khi nhan
thay trong khi dang thidt lﬁn, da co su thiéu adt mot thu tuc
nao do.

2/ Bieu kién hgp phdp ve noi d dang
Quyet dinh HC hgp phap khl xhong vi luat Ve n91 dungi
nghia 1a ton trong cac quy tdc cip trén. Jgoai ra ngl dung cns
mﬁt ban vin lé;:quy phéi co 1y do vé hai phudng dlen phap ly
va vat chat them vLU do 1y do phal Xac thue ﬁay 14 mgt dieu
klgn co tlnh cach chu quan va danh cho tham phénm gt quyen.han
rgng P

Sau cung, sy h¢p phip cua ban vin 1dp quy 138 phat duge
thanh lap dung theo muc dich ma ludt phap tru lieu cho ban vin
1ap quy do.

Neu khi ban hénh 1 quyét &inh HC, ed quan hiu trach lai

= i - - - ~ L~ ¥
deo duoi mot mue dich khae voi myc dich 43 duge du lieéu, thi
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quyét dinh 88 bi coi nhu vi phip vi sy trd quyen hay lam quyen.

I) HINE THOC 76 TyNG KIEM PHAP-
Lugt 007/68 &4 dong hoa thu tuc kifm phap vHi thd tye

kiem hien, vi v@y& t5 quyan xin phan quygt ve tinh cich bat hdp
phAp cua mdt Shc léun, Nghi &inh hay cac quyét dinh HC clng
duge danh cho tat ca moi ngudi (thé nbdn) va woi od quan cf tu
cach phap nhan, cb quyon 1¢i &8 hanh x0 14 quyen. Riéng phAp
nhén cong phép duge mién chirg minh 1gi ich &8 kndi 18 trude
TCPV,

Trong thyc t&, da mdt 1lin, TCPV cb mot phin guyét ngude
lgi v6i trudng hgp can vién dan 1§ do 1¢i ich doi v8i mdt the
nhan va c6 $hé tao thinh mit 4n 1§ dun Adn mot tibn 1¢ quan
trong cung dic bigt,

Irong ca 2 phudng dién kiém hién vA kidm phap, ai kien thi
phai cb quyen 1¢i. Tuat dinh rmt vay, khong e¢d quyen 1gi, tha
nhan va phap nhan tu phip, khdng @i kién dugc, ho¥e ddn se bi
bac vé phudng dién hinh thitlc va TCPV khong xét zi den noi dung
vigc ngudi @i kieén thinh cau. Tuy nhién phai ban &én mot vy
kign d¥c bi¢t vio thing 4-1971, khi ong Nam Binh Neuyen-the-
Phudng kign vi hién Shc 1énh bo nhifm che Tham phén TCPV khi cd
syt réc roi trong vige dinh bAu cu be thc 6 Thim phan cho TCEV;
sy vi hién va vi phip cua thinh phin higén hitu cua od quan niy
duge it ra va Ong Nom Pinh 43 khdi don 41 kién S&c 1énh trén.

Iac bay gid, bdo chi b d¥ng t31 phin quyés (ngdy 7-6-71)
d&ing trong cong bao,{ngay 14-6~1971, trang 3825), ve vu 80
12-71/TCPV-BH vé vy Nguyen thé Phudng xin tuyén bd bit hop hidn
Séc Lonh 80 510-SLh-TT (19-10-1968) vi ditu 4 ludt 7/68 (3-9-
68) . Trong phan quyet &6, mic du TCPY xAc nhin ong Keuyan—thé-
Phusng khong ¢o quyen 1¢i 4¢ khdi 43, co quan nay cung da vién
le rdng vy kign b tinh cAch quan trong &€ cit xét xd ve noi
dung va cudi clng xAc nhin thinh phan TCPV hgp hifn ohit khine
vi hién nht ong Nam Binh va bao chi néu 18n (1).

(1) Theo bie Chinh Lufn, 88 2260 nghy 16-9-1971
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Vay thi, mgt vai trudng hop cho ching ta nhan &inh van de
quyen 1¢i di kién, &6i khi trd thanh met chuyén nho hay khong
dang chu ¥ &én. Didm chinh y&u 13 mitc dp quan trong cia vy kidn
Nhung noi nhu vay, khong eo nghis 13 mei trudng hgp vé sau,
TCEV cho ta hy vong mdt dien trinh tudng ti. Hoe thuyét ve 1udt
phap cung khong chép nhdn nguyén the higu lyc tuyét @oi cua mot
an 1§. TCPV ve sau, van todn quyén bic adn khdi to ve hinh thie,
khong xét @én ndi dung. Ap dung nhu vay, dung ludt, van reng
nhiu 1¢i ich cho TCPV, mA mot 1¢i fch quan trong thiy ro rang
12 TCPV co the tranh nhing khd khin ve ngi dung.

K Trd vé thu tuc kieu phép, cung thgy co 2 phudng cach +0
cdu duge dung trong thu tuc nay. Theo phudng cach chinh tgg ddn
khéi to co vidn dan 17 do vi nap tai Nha Tong thu ky TCPV va
theo phudng cach khude bién (d a8y goi 13 khude bidn bat hgp

phéap) thi nap ngey tai tda 4n dang thy 1y chanh wy.

EhuSe bién bat hgp phip van dude néu 18n trong mei vy kién
(hinh,ho hay EC) vA b&t ky & giai dogn ngo cua vy An (86, chung
tham, ké ca giai doan phA 4n).

Trong ca 2 thi tye chinh t8 v& khube bidn, dudng syt déeu
phai ngp trudc mét &6 tisn ay phat 5000§. V& phan quyét cua
TCPV tuyén phan bat hgp phip mot She 1énh, Nghi djnh hay quyét
dinh HC van o6 hiéu lye cung quydt va tuyét doi.

lai) higu lyc thi hanh efc Gidu khoan bi tuydn bo vi phap, ke
til ngay d¥ng trén cong baoc VNCH, nhung khong cd higu lye tigu
huy {trong qua khit), nghia 13 coi nhy Gisu khoan bat hgp phép
khong c¢b VA c¢ quan cdng quyén ¢ nhidm vy &i lap tinh trang
thong thudng di cb néu khong vi didu khoan bt hgp phép, tinh
trang sé khong thay &6i. D6i voi TCPV, ndt hidu lye nhd thé
khong duge chap nhdn, sy &inh chi hidu 1ye 14 coi ban vin 1§p
quy khong con trong tuong lai md thdi, cAe thay 451 do ban vin
bj chi trich gdy nén kndng duge ®&n boi vA tAL 1ip tinh trang
CLl.
o) NQI pune cUas T8 TUNG KIfM PHAP-BAN CHAT VA DEc PIfM-
1/ Nhdn xét 43u +$ién 13 phuong cich chinmh 5 xin phéan

R Diém dang chi §, 14 phin quydt ndv dlnh chi (trong tudng




http://sachviet.edu.vn

- 34 -

quyet tlnh cach bat _hep phap cua cac quyet dinh HC trudc TCRV

¢6 ban chat glong to tung chong th@ng quyen trude Tham Chanh

Vien vl ¢4 hai adu thuge logi t6 tung ching thing quyen eo tink
cach khach guan.

HhUMg trong noi dung ena to tung kiém phap, TCIV khong
xét deén nhﬂhg don khdi 0 xin boi thudng thigt b2i dbn sy wd
chi tuyén phan ve tinh cdch hop phap hay khong cua vin kign
lap quy bi chi trich md thol Con viée xin boi thudng thugc t0
tyng toan dien t21i phin cua Toa An HC hay Tham Chanh Vien.

2/ Rleng doi voi phubng cach khudc bien trong to tung kiém
phap trddc TCEV, thi ve ban chat tuang tu nhu phﬂﬁng cach
khang to khude blen bat hgp phap ma dudng sy kkhdi t6 khude blen
1la mgt tung nhin, néu 1én trong mot vy kien tTUﬁc mpt toa an
Tu phap (Hlnh hay Hg) thUﬁng tgng, de azt van & tién quyet khi
toa an thay can tham d;nh mgt hanh vi HC. Pay cung la t5 tung
xin tham djnh gia tri mot quyét dinh HC.

Khi chua co 1uat 007/68, én ﬁlnh t5 chitc va &1cu hanh TCPE
th nén 7y Phap VN a&a phan chia céc phap &inh HC va cac toa an
Tu Phap thanh hai he thong khac nhau v4i sy phan dinh tham
quyen ro Tut

Cac toa an Tu Phap khong cc tham quyen phan quyet ve tinh
cach th phap hay vi phap cua chc ban vin hay hanh vi HC,
tham quyen nay duge gino cho chc phep d&inh HO. Do &o, khi co
mQt quyet ﬁ;ﬂh HC duge néu 1én tinh cécen th phap hay khong
trude cac toa an td phap, thi toa nay phai dinh chi phan X
vy kien chlnh yéu {chinh vu) aée chuyen dodn xin khudc bién bat
hgp phap cua dudng tung 30 qua toa An HC.

Ben khi ¢o0 phan quyet cus tdoa an HC, toa tu phap moi tlep
tuc xu igi chinh Vil.

Hgay nay, hég tﬂcng cace phap dinh He, khong cqnla mot he
thong riéng bigt cua nginh Ty Phap, ma truc thu?c sy quan tri
Dua TCPV (qua Phong HC, Ban Pha An) va cac t0a an HC chp dudi
chl duge coi nhy mot hinh thife phan cong Do do, khude bign
bat hdp phap chi duge chuyen 1én TCPV vi chi cd TCPV m&i doc
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. Mot khic bidt nitz, 128 v8i 44 chie Tu Phap hién nay, phén
quyet -cua TCPY vé cac don khdéi to chinh to hay khugde bien chi
trich sy hgp phap can mpt quyet dinh HO of higu lye tuyet adi.
S0 v3i phén quyét cia cie tia 4n HC khi xua, thi ohi che thay
mgt higu lye tuong dai qua vi¢c d2 phin xq md thaj,

V) NN xBr VB 76 TUNG KTfM Puip.
1/ Trude hét, dpe quydn oia TCRY trong 3 tung kidm phap

meng d8n 1¢i @idm 13 trénh may thuan an van duge tuyén Phin
g%ﬁa CEe Ehép dinh HC veo vige tham dinh gia trj hgp phap tinn
Cua cac ban vin hay gac haoh vi HO va lap quy.

Ngay nay, TCPV a3 ném tron tham quyén nay, thdi sy thong
nhat quan diém 143 vige tudng aoi 4o thie hien,

Thit aSn, BOPV hén nhidn ¢b vy thé oo hon Tham Chénh Vidn
ve tu cach doc 18p doi véi Hanh Phap,se co thé cudng quyet hdn
trong viec chong thing quyen hau che chd, bac ¥§ him hiéu ngudi

2/ Nhmg, to tung kiem phap trude TCPY wang lai mot higu
lye tudng @i y8u kém hon higu lye trong phwng cich chdng
thing quyen trude cac toa An H ¢ trude kis.

Vi ring &n vin tuyén phin bat hgp phap cua TCPV of hau
qua dinh chi nén hieu lye yéu kém hon én vén trong t0 tung
chong thing quydn; &n vin ndy 6 higu lyc tidu huy nay thu
tieu,

Mot quyét dinh bi thd tidy khOng con ton tai trong phip
ché nlta va hanh vi bi tiéu hiy dugc coi nhu khong bao gid co.
Sau khi c6 phin quyst tidu huy, chik quyen HC lién hé phai thi
hanh phan guyet nay; phai thye hién g sy thu tidy moi héulqua
can thiet; néu syl thu tidy gay ra mdt cho chong, chiie quyen
HC lien h¢ b bon phan tai 12p tinh trang phép 1y va thyc tai
néu hdnh vi, quydt djnh bi thu tidu khong duge ban be, Sau
cung, phai disu chinh +inh trang phu hgp v8i phén quUYet cua
Tham Chénh Vién.

b
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Prai lai, v3i TCFY ngay nay, thu tuc kiém phap dem lat
mot phan quyét eni tuyén phan phip tink cga cac phip guy HC
ma khong ¢é hieu 1yc thy tisy phap quy Ay. Vi thé non phan
quyét cua TCPY trong to tung kicm phap cd hidu lge yéu hon 4n
vin trong to turg chShg'thang quyeén. Vi phan qQuUyet cua TCEV,
quyét dinh HC vAn hién hu, né chi bi ainh oni higéu 1ye thi
hanh trong tudng lai, vi phan quyét khong ¢6 tinh cdeh B3 to,
k¥hong giy re chp trong phap 1y. Néu vin kign bi tuyén phin 14
mot quyét diny & nhin, tinh trang cas dudng syt chi duge aidy
chinh cho phi hgp vai phdn quyét cda TCERY v3 khong t4i 14p tinh
treng cu trong khodng thdi gian trude. Dudng sy khong ¢ quyén
xindtéi lap quyén 1¢1i ma Gang 1y ra y dude hudng néu khong e

K

Quyet &jnh bj tuyén phan bat hdp phdp chi phoi.

tu khi hanh vi phét kndi adn khi co phan quyét ods TORY thudng
mat rat 13u), thdi hanh vi nay clng d& der lai cho reudi qan
nhuhg haw qua 1am x40 trgn quyén 1¢i va nghia vy cua hg. Sy
x80 trdn ndy khong duge d8n bu. Nhy vay dudng tung bi thiet
thoi nhisy.

Nhig &lng trén binh digén c¢dng ich, sy &lnh ohl thi hanh
de dang thye higén hon sy t1du hiy vi rat kho khin trong vide
dde lugng thiét hai, dd boi thu'ng cho tt nhin khi quyds &inh
bi chi trich a8y £on thudng quyan 133 cua ho, va cung rat kho
khin (hay khong wudn ndi 12 khong tudng) &S tai 18p tinh trang
binh thudng trude khi oo quyét dinh bi tidy huy .

5/ Khoan 3 didu 81 cde Hiln Phap, dy 118u rdng TCEY &
hop khoang dai todn vién khi phai phin quyét v& tinh cach hgp
Phép cua quyet djnh HO, thi e ring TCPV s& khong thé ndo cp dn
thoi gid 1am vige hét. Nuihg Ske l¢nh, Nghi dinh va che quyds
dinh HC (ke ca cua chinn quyen dia phuong s& lam cd quan nay
bi tran ngdp. Thém vaoc aé Topy 1igw ¢d 4u t4% ca nhihg yeu 1o,
du ki¢n dja phuong 46 x4% djnh mt quyét djnh HC cdp X3, Quan
hay kharg? '
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B Pe gidi quys+t kho khiin nay, gido su Nguyén vin Béng (1)
khi d§t cdu hoi TCPV s8 bi tran ngdp bdi nhing vu xin x&t xu
cac quyét djnh HC cla moi ocdp +it Chu tich vy ban HC XA dén
Tong Thong, thi 1iZu TCPV vdi 9 tham phdn (v& sau ndy 15 vi)
1igu c0 thé xét dinh cic quydt dinh cua:

- 2552 Xa
- 254 Quan
- 50 Tinh, DS Thénh vA Thi X3 hay khong?

De nghi giai rhap 14 can phin dinh tham quyen cua cic tda
an HC, Tham Chanh Vién. Chi cin giao cho TCPV tham quyen phan
quygt ve chc qQuy et d@inh HC quan trong, thudng 1a cua chinh
quyan Trung udng.

R ¥goai ra gido asu Nguygn quang Quynh (trong KCHC, tap XO,
80 4, trang 49) ciing cho rdng sy tap trung tAt ca tham quyen
kiém phip vAo TCEV s& cb the trank dugc, néu phan chia che
cic phap dinh HC ¢ap dudi tham quyen ndy tiy theo mfe &§ quan
tr?ng cua hanh vi bi chi trich, ho¥e tuy theo cap bac cua tac
gia hénh vi nféy. D nghi ndy, theo gido su, cO &iém 1¢i 13
cac phAp dinh HC cb thé phan dinh ngay roi xu ludn chinh Vi,
thay vi hoSn xu d¢ dgi phin quyét cua TOTV. VA néu c¢o nhihg
méu thudn gila cée toa an oip dudi, van con gidi phip thong
nhat 14 chuyén ho s¢ 1an ban Pha An (PCEV) xin phan quyet.

Tuy nhién vOi cAc &6 nghi ndy abu g mot trd ngai vi eaén
phai tu chinh &idu 81 dogn 1 cua HiSn Phép nua (2).

MOt de nghj khéc, cta ludt su Trudng tién Dat (trong
Hi€én Phap Chir Thich, trang 517), 1a TCPV chi can hop odn vién
khi quyét dinh vé tinh cAch hop hifn cta ohe dao luat va ve
sy giﬁi tan Chanh iﬁng, 12 2 van @e quan trong,

(1) "Luit Bi%n Phip vh Chimh Tri Hoc", Saigon, 1971 trang 677.
(2) pisu nay gino mgi tham quyén kiém phap cho TCPV.
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TW de nghi ndy, chimg t6i thict tudng TCPV cing ohl nén
hop toan vién &€ phén xu ve phap tinh cda cic ban vin lap quy
g4y nén mot hiu qué chip hanh quan trong va 16n lacs, Con doi
vdi cho hanh vi khic s& giao cho timg thanh phan bao gom mot
80 tham phan TCPV ma thoi, &€ xét xu.

D61 v3i &8 nghi ndy, oo diew 1¢i 12 van cdn phan ndo phu
hgp v3i diéu 81, TCEV van eon gil tham quyen kiém phap.

Tuy nhien trén thye £, sau hon 5 ndm hoat dong, tinh
trgng lo 18ng niy van chum xzay ra, mgt phan do trinh dap dan
tri thap kém, sy hidu bidt ve luidt phap chua phai 13 nhu cbu
pho quat; thém vAo &6 dAn ta van khong thich dinh ddng a&n 4oa
an (vd phic d4oc tyng ainh); nhat 14 ai kign cac cd quan HC.
Thém vdo &b, kidn cho trude TCIV véi 1¢ phi 50008, th} @i véi
ngudi din qué, qua 13 didu khé khén va trd ngai, nén cie wy
xin kiém phép tudng adi it.

4/ Mot khuyet diém khie, 1A 50C0§ dy rhat tuy ning vdi
ngudi dén gqué muon khidu nai tritde TCPV theo phudng ecach chinh
t0, khong phi hdp vdi chinh sich mang cong 1y 18i ghn ngudi
dén; thi 12i quid 1%, ¢b thé giy nhisu lam dung @01 vdi nhimg
tyng nhan ¢o gian 7, hinh x4 phwng chch khude bién b3t hgp
Phép v3i chu dich khéng chn luu ¥ den phan quyst cua TOPV ms
chi can tri nofn vu ki¢n trude toa A&n cAp dudi. Phuwing cach
ndy c¢¢ thé 1am cho guong miy T¢ Phip bi 1 dong v& ngung tré
tung nhan co thé ding 5 00§ &C kéo dAi chénh vu re hing thing
co khi nhieu ném, néu gép phai udt tung nhan @A thim hiéu 1udt
1¢. V1 vy can quy dinh lai 6 tien dy phat.

OGN N . THEM QUYEN PHA Ay-

Tham quydn cua TCPV trong lanh vyc ph& &n, hoan Eoénm
¢t tinh céch tu phip. V4 TCPV 18 co quan duy nhat hanh xU than

quyen phan quyét ve cée Vi thugng to nhihg ban An chung tham
cua mpl tom &n, khong phan bidt. |

Ban 4n cua tda cAp dudi, ¢ thé coi nhv 14 mdt thit doo
ludt, tuy khong ¢o higu lyc pho quit, nhing 14 mot dzo ludt ca
nhan rang buge quyen 1g¢i va nghia vu 481 véi dwr'ng sy tranh
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tung. Bei 1§ do, khi tugin ot ban An, tham phan &Quge coi nhit

-+

lam ra mot dao luat. Do @0, néu chc nhd 13p phép phai cin o
vao Hieén Phép 4 soan thao va bidu quyet chc dno luat, thi
tham phin khi phin x& v& tuyén 4n cung dya cac daso ludt &o

LY "y e
lam khuon mau.

TCPV khi xét xem mdt ban an oo vi luat Lay khing clng
lam mpt vige tuong dudng v3i tham quyen kidm hidn mot dac ludt.
Néu thdy mQt ban An vin vi  TOPV =3 pha huy (tlc 1a phé 4n)
va 6Y phé An ndy chi c#n ot vao 1y cua vy kién chit khong vao
tinh,

Trudc ngdy 31-10-1968 (ngay thinh 13p TCPV), cic vy thugng
to ve hinh sy va h¢ sy duge gito cho tda an tai cao, menh danh
1a toa Pha dn, DAy 14 t0a 4n cao nhit trong he thong cac toa
an T4 phAp. Con cdc vy thudng 5 ve HC thuge tham quyen PhA
4n cua Them Chénh Vién.

Hién nay, tAt ca nhitng vy thugng t6 phd An duge gino
chuyen cho ban PhA An (TCPV), toa Pha An duge huy bo va Tham
Chanh Vign chi @bng vai tro mdt toa 4n x 88 thag hodc chung
tham cac vy kien ndi toa &n HC cap dudi, v3di mgt than quyen
duge thu hep.

V3i cai to ndy, TCPV &3 thye hién mot syt thong nhat va
1d ¢d quan TuPhAp duy nhat quan tri ca 2 h¢ thong toa Tu Phap
va toa an HC.

Twy nhien, ve thu tge thugne £0 xin pha an, cho den nay
van chua duge myt dao luat, mot van kidn phdp 1y mdi nao quy
dinh. Vi v@y, trén thye t&, thl tuc thugng 4 vo dan sy va
hinh syt ven con bj chi phoi theo thu tuc 0 tung do noi Dy 50
5 ngay 18-10-1949 va Dy 85 27 (2-9-1954) sia dadq Dy noi trén.
Riéng thu tye thugng to trong céc Vit kien HC van con do Du s6
38 (9-11-1954) quy dinh %6 chic Tham Chanh Vign, chi phoi.
Nghia 1a c6 2 thu tye thugng t0 tiy tinh chit vu an, dude thi
hanh trong 2 phudng céch khdc nhaw. Chl cg mot sy thong nhit,
la ngdy ndy, moi thim quysn phi &n d3u gizo cho TCPV, qua ban_
Phé &n vd do moi phong (Hinh, HY v& HC) dam trich tuy tinh chat
-an vin xin ti8u pha.
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Ngoai ra, vii ¢idu 81 ghi noi lugt 007/68, mdt thy tyc
dgc blet duge quy dinh, do sy phén quydt cia ban Phi 4n vai
tat ca cac phong hop chung. DAy 14 thy tue x¢ 1ién phong.

I) U TU¢ THUCNG T8 PHA AN VE DAN SU VA HINH sy
tde giao cho 2 phong h¢ vu va hinh vy; thu tuc Gude ap
dyng van la thu tuc cu ndi toa Phd An khi xua, khong ob diéu
nao thay I6i. Vi vay, su khao sit thict tudng khong can @ cap
den. Nhimg trong lanh vye kign tidu pha cic ban an chung tham
HC, co vAi sUa &6i trong thy tuce.

T) THU IVC THUGNG T8 TRONG VU KIBN Ho-

Cde diGu khoan do Du 8 38, ngay 9-11-1954 (t6 chite Tham
Chanh Vién) khone traii véi dieu luat tong quat 81 luit o3 007/
68, van con dude Ap dung. Tuy nhien khi thi hanh diou luat nay
ching ta thay ¢b rit nhidu sy khé khin vi Dy s6 38 rAt khiém
khuyet ve thu tuc thugng to (vi ghi nhin manh vé thu tie chSﬁg
thing quyen v& quy dinh c¢ ciu to chilc, dieu hinh Tham Chanh
Vien) nén phai cin cit vdo 1uit EC thé hidn qua cde tion 1€ va

L2

cac én 12,

1/ Cac phucng cAch thugng td:

Ngay truGc, nhimg vu ¥ién nio do Tham Chanh Vien xu
chung tham hofic: vi % 1ai cAc bdn An cua toa An HC, hay vi xu
56 roi chung thim ngay tai Tham Chanh Vign thl ban an k6 nhy
chung quyét. Nhung ngdy nay, véi luat 007/68, cAc ban An
chung tham &y con cé thé thugng t0 xin ph# An 1én Phong HC,
ban Fha An (TCPV). |

Rieng ve 1y do vién dan & xin phé an, clng L& nhing
phugng chudc xin tha tidu trong 0 tung chong thing quysn,
ngodi 1y do "lam quyen" khong duge chéap nhan. Nau viy con 3
phudng chudc xin pha An 13 4n van do tom an HC hay Thai: Chanh
Vién xd ¢d tinh cAch vé tham quyen vi ludt ve ngi dung hoyc
khong ¢o 1y do hay 1y do khong xhc thue. Xin ghi nhd 1y do
"lam quyan" duge neu ra trong to tung kiém phap.

2/ Thu tuc an 1ién phong:
Thu tue nay chi ap dung trong cac vu thugng t6 vo ho
8Y hay hinh sy (dicu 81 lujt 007/68), con doi véi che g
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thugng to vé HC, khong bao gid hop llen phong &€ xu. Sau khi
mot il klen &a GHQc xu'tai mgt toa an HC hay Tham ChAnh Vlen
duge chuyen 1én TCPV xin tieu pha, JTICEV (qua Phong HC),

quyen di glao chn toa an nguyen'tham xif lai voi mgt thanh phan
nhan sy khac va toa 1n duge di gino nay vt buge phal 11 theo
quan Giém phap ly cua TCPV Thu the 1a khac vdi thu tuc trong
cac vy hlnh va ho, toR an augc di glaa van ¢b the chong lgl
quan diem cua TCPV nhung neu ban Pha An xu lml v3i t8% ca sy
hoi hop cua 5 phong, thl sau khi co phan quyet (goi an lién

phong) toa an duge di gimo bht buge phai tuin theo quan diem
cua TCPV.

Y4 To tung thucng to ve HC va to tqu;klem phap:

Hai %o tgng'nay dua tren nhung phUﬁng chudce gdn glong
nhew (tru phuﬁng chude lam quyen khong dting trong tn tpng pha
an ve cac vy kign HC) va mye tieu tuong tg.la dat dcn viec -
phan 1t chc hanh vi, vin klen 1ap quy cua chilc quyen HC. Fhung
co nhing khace blet can ban seu:

K To tyng keiem phap danh cho tdt cA moi ngudi con tromg thy
tuc thudng £ G, to quyen chi danh cho nhung tung phﬂdmg tranh
chap trong nhUng vu kién HC ma thoi (k2 ca tda an xét xu) .

R To tung kicm phap co muc dich tuyen phan hgp phﬂp tinh
cua che ban vin lap quy (She 1¢nh Nghi dinh, cac quyct dinh
HC) trong khi to tung xin pha an trong eac vu klen HC chi
hudng ve VLgc xin ticéu ph2 mot an vin chung tham md thoi.

Nhy vay, to tung kiem phap co mnt pham v1 rgng rai vi mQt
muc tieu to 13n hon to tung thugng to vé HC rat nhisu.

_ 4/ Ngoai ra, Phong HC va cac“Phoug khac (Hgo va ﬂinh)

cung xu de pha.n dmh tham quyen ve mmg vu tranh tham tich hey
tieu cﬁc glu& cac cd quan.tal phan HC va c&c cg quan tai phan
Hinh,Hg.Hi¢n nay,thu tye ndy van chue Guge An dinh bdi vin kign
na.o. :

oQo
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MyQ IV
CAC THIM QUYEN Kuic oda Topy

Cae tham quyen néy &uge nhan thay rﬁi rac qua Hién Phap
va lugt 007/68, co thé phin thanh 2 loai chinh tiy thuge 3 ban
chat cua np: )

~ Tham quyen chinh tri
- Tham quyen HQ.

Tuy nhien, sy phan chia chi ¢b tinh chon tucng @&oi. Vi
thl du v4i tham quysn gial t4n Chinh dang, trén phudng didn
phép 1y duge glp chung vao than quyen bdo hién do Ban Baoc Hidn
(TCPV) dem trach; nhung trén thye t€, phin quyét gidi tan mot
Chanhk dang, mang dén mgt hdu qua chinh tri nhieu hon 14 phép
1y (vé phip 1V nhu cudng ché trén t4i san, dong cia cdc ed quan
phy thuge..); anh hudng vdo ddi song Chiuh dang cla qudc gis
rét nhieu vé mjt thé dy khic céin ot theo dogn 4 didu 88 (Hién
Phip 1-4-67) TCPV cb tham quydn kifm k& tii sin On tich Giam
Sat Vién va clc gidm sét vien, thdi thui tye ndy co tinh cieh
via HC, rhung cing w2 co the 13 mot hanh vi chinh tri cd tinh
cAch kiém 908%t, thanh tra. Chimg toi phan loai theo sy chii
trong vio hiu gua do céc hanh vi phat sinh ¥ sy hidnh x0 cac
tham quyen ndy.

BOAN I. THAM QUYEN ¢6 1iNd clem cufwm TRI-

I) QUYEN GIAT TAN cHANH piwa-

Khi cdc nhd 14p hién dinh quyén gidi tAn Chanh dang cho
TCPV, d& b} Uy ban 1lanh doo quic gia thdi 46, phin d6i vdi 1y
do vién dan rdng, chi ¢b cd guan Hanh Phap mdi co &0 yéu o
ae xét dinh xem mot Chanh ddng cb dAng bi gidi tin lay khéng.
Nhing quan diem ndy d& bi da s6 Dn biéu Oudc Eji Lip Hién bac
bo. Cic nha 1ip hién chy trudng rdng neu trao quyen gidi tan
Chénh &3ng cho Hanh Phap, se 1a nguy cd cho chidu hudng hoi
tdp Chénh dang nhit 13 trong giai doan dén chi tdp ténh. V1
véy, nén glac cho ¢d quan Tu Phap t0i cao (TCPV) vi rdng cd
quan néy it mang mdu sfc chinh tri vé oo tu thé tudng doi dde
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1§p; thémﬂvéo 45’ Harh Phip c¢é thim quyen v8i nhimg yéu o hoi

M, co thé gdi dén TCPV xin phin =i giai t4n wdt Chanh agng.

1/ Ly do gifi tAn chinh ddue: -

Ngoal 2 trudng hgp ty § gisi tin (theo dien 30 1udt
quy ché chanh dang ngdy 19-6-1969) vl 13 do cb tinh cieh noi
bo hay khbng du disu ki¢n hgp thite héa, chénh dang cdn c¢b thé
b} giai tan theo phin quyet cla TCPV, véi 1§ do quy d&inh ndi
Hien Phap.

Theo diéu €1, khoan 2, TCPV ¢6 tham quyen phén quyét ve
viée giai tén mot chanh dfng cb chn trudng va hinh dpong chong
l2i chinh thé Ogng Hoa. Ching lai chinh thé Cjng Hia 14 mdt
hinh vi phan hien vi bt tudn diSy 25 cua Hién Phip, dibu nay
Quy dinh mel ngudi dén &8u cé nghla vy bio vé 0 qude v& ohinh
the Cong Hoa.

Them vao &6, &ieu dau +i8n cua Hidn Fhip edng nhdn VN 13
mot nude Chng Hoa, doc 1dp, thong nhat, 13nh thd bt khs phan,

Do nhihg du kidn tren, ching ta suy luan rdnu, chong lai
chinh thé Cong Hoa trude hét cb nghia 13 xam pham hgy lam nguy
hai sy hien sinh va ton sinh cua nan Cong Hoa, thit dén 13 xaw
rham dén sy toan ven cua 1anh tho qua ¥ nigm mdt qudc gia dAon
nhat,

Ngoai ra, v4i luit adi nghick vi SY quy chiéu, ching ta
nhan thay TGPV con od the gidi tan chanh dang vi nhing 1y do
khac hé suy tit nhimg hinh vi phan logn "shinh thé Cong Hoav,
Thi dy nhu: x8m pham ty do trgt ty dan chd, chd trucng phuc
hoi che 4¢ phong ki€n, quin chi hodc thiét 18p mdt ché ag
khao chgng ngude vdi nen Cﬁng Hoa,

2/ Piéu kién thé hién vide chong lai chénh thé Cong Hoa:
V3di 1§ do quy djnh ndi @icu 61 Hién Phip, chénh dang
phai chong lai "chénh thd Cong Hoa' bing "chl trudng vA hanh
dong” ,
Chu trudng 14 mye adch ma dang phai muon dat adn béng




http://sachviet.edu.vn
- 44 =

phudng tien tranh.ﬁau chanh tri cua minh, Chu trudng co the
minh thi ghi trong dang qui hodic ¢6 the 18 nhung mic tleu

them kin ma daug muon thytc hl@ﬂ (dudi 2 hinh thitc, muon truy
t0 chénb d8ng phai chd &g nhiung bing ¢d),

Qua cach hanh vin cta &ieu 81, ching ta nhan thay mot

- chanh dang chl mdi co chu trudng nhuhg chia o hdnh dong chong
lzi chianh the Cong Hoa thl chua hol &u 1y do a2 gisi tan. Nhing
treén thuc te, su phan biet gitta cha frddng va hanh QDPT r8t kho
¥hin vi eca 2 ¢ phisu trung dgng Thong thudng ong Trucng (neu
co bang cd) chong l2i chinh thé Odng Hoa, tul chu trudns phail
co hlﬂh thic the hién hodc béﬂg van tu hOJL ngon ngu thai S
the hién dudi 2 hlnh thic ndy cling cd thé coi 1a mot hénh dgng
chong lai chanh the Cong Hoa.

Trong trudng h¢p chénh dang hoat dong chong lai * chénh
the Cong Wua‘? Sau khl &a thanh lap th phan, LLFV meen glal
tan chanh ﬁang ay phal minh chung didu kign chu trﬂdpg va
hanh &Dng chang iai Hien Phapﬁ nen Cong Hoa.. Hen chu trudng
ghl trong uang auy duge coi la hcp phap thi muan BU nhan qhyet
th au 2 yeu to LIV con phei cdn et vao cha tragng tham kin

va. thye sy oua chanh &ang

3/ m}u.tgc va hau.qua vige giai tan q&ggkigg%
Trong luat 0C9 ngay 1%-6- 1969 (an &inh _auy che cnanh
&ang, khong ndéi ro cd guan nao co Quyen truy t6 chinh ﬁang ra
truﬁc TCPV mic du cin cU vao dieu {j ;uat GOE/GB (31 1968)
an dinh t5 chuc TCEV, a qQuy &*nh chi o Tcng Iﬂong, Ghu tich
Thd@ng nghl vien 1/5 tong 86 nghi si hm} 1/5 tong s6 dan
bl,u, co quyen yeu cau TCPV phan quget g;al tan mqt chanh

dang co chu trudng va hanh dong chong 1ai chanh the Cong Hoa.

Thu tue khdi o duge ap dung tuﬁng ty nhy trang ham qqyen
xin glal thich Hién Phap, cugeg duge mien nap tién dy phat.

Sau kKhi nh@n dd@c vﬁn thu yeu cau nay, TCEV phal lam thu
tue thong béo cho chanh &ang bl ddn biét &€ xin tham Xhao ho
sd, d¢ nap blen minh trong va ou dai dlen trinh bay ly 1le
trong phién xu cong khai cua bai th &nng TCPV.

Trong pbién xu ndy, dai didn cla Lép Phédp vA Honh Phip
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cd quyén tham dy d¢ trinh bdy gquan &iém cla miah.

b4 Muan glal tan mot chanh dang, TCPV phai hoi &u 3/4 tang
SO tham phan TLPV tai chuc .

Phan quyet glal tan ¢o hleu lyc ke tU'ngay tuyen phan
chanh &ang phal dinh chi hoat dﬂng va glal tan., Tat ca nhung
t6 chike truc thugc cung bi ngt hgu qua tucng ty (nhit cd s
kinh tai, baﬂ chl » mang danh hi¢u dang) va trong pﬂan qhyct
nay TCPV con ¢b tham quyen truyen sung t21 san cua chénh &ang
bi glal tan vaoc ccng quy quoc gia,

4/ Nhan xet:

Tham quyen glal tan cua TCPV chi d8t ra ﬁ&l v4i chanh
&aag duge hgp thite hoa, nhung v3i thu tue glal tan trddc TCPV
rat kho u@t 3/4 tuc so tham phan dé phan quyet co gld i 18
Cho nén, trong thuc t&, viéc klum s. at chanh ﬂang da ndm phan
1dn trong tay bg mgl Vi qua sy glal thlch quy ché chanh dang
qua chet hEp khi an djnh nhing thu tuc de ap dung luat quy
ché chanh dang nay (1).

Thi du nhu quy che chanh &ang co rang buoc chanh uang
thong bao cﬂo BO qu Vi ve v1ec hgp thile hoa, cung nhU‘nhuug
thau doi cua ban chap hanh Tlnh, Thi bD hay ban chap hanh
Trung udng, nnung nha lam lu@t thicu sot khong an dinh thé
thiic cud sy tqong bac nay, Vi vag b Ngl Vu bit bude cac chanh
dang ngp quyen darh sach &ang vién ﬁF Kien soal. Hanh vi nay
cua Ho 38 v1onaﬁ dleu 1.7 cu qQUy ché chanh ¢abgq cho phep
chanh aang ¢o quye glu bi wat hay cong buquytn S0 ndy, tru

r

khi ¢o phan quyct cus tos Aan.

Chung tol nhan &jnh, trong viec th tnuc hoa mot chanh ‘
dang luat rien aUGc tu sua theo ducng 10i ohi danh quyen th;
xét 80 danh sach &ang vien cho TCIV hay cac toa an uap dudi
dugc TCPV chi &inh (trong trudng hgp ¢ dia phudng). Sau do,

TCPV se xac dinh sy hgp thice cua quygn sc nay bhang mot vin

(1) Luln vdn *Quy Ch& Chdnk Ding va Doi Lip Chinh Tri® - 18
phude Niph trang 56.
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thu gdl qua bo Noi Vu., Nhu the& se ton trong tinh than luat
quy dinh ve Chanh dang .

B-Mot nhan xeét nda la luat hlbn hanh chua ddt van g glal
quyet tinh trang cua mQt dang vieén déc ot mgt chlc Vi dan tuyen
(t0 Xa cho den Pong Thnng)khl chanh dang nay bi gini tan bdl

phan quyet cua TCPW Sy glal tan chanh aang co lam "mat ghe“
cua dang vien nay hay khong?

Néu chanh dang bi glal tan co hanh vi chong lai chanh the
va dang vién khl hoat ﬁung tai ¢S quan dan cu, thca dUﬁng 101
chu trudng cua ﬂanu minh, thdl hin nhién hanh vi cua Lang vién
nay phaw phap, phUﬁng khai dén luat phap, an ninh quﬂc gla
Nhu vay, nen dung nhdng phuﬁng thuc hien dinh tru ligu tnu
tuc truat quyen ge ap dung V&0 dang vien.

) Quyhx cHI pINH H M1 bﬁn‘ GIAM SAT VIBN-
Theo dicu 90 cua Hien Phapj Giam Sat vlen gom co tu <
den 18 Giam sat ?1en5 trong gu moi 1/3 thanh _bhan ziam sat
vién s& do Qude Hoi, Tong Thong hotic TCPV chi dinh.

Va theo luat g6 009/ 68 (dleu 2), thanh phan cua U1am aat
Vign dude an ﬁlnh.vdl Mot con 50 nhat dinh 1a 18 giam sat vien.

Nhu the TCPV duge quyen ehi dinn b6 glam sat vien trong mot
phlén hqp cua Jai h01 dong {102V va s chi dlnn nay duge
Tnng 1hnng xac nhan trong thdi han 15 rgay, kc tU ngay nhan
dquge van thu cua TCPV,

Theo giam sat vien.Ph@m dinh Hung, thé thite chi dinh cac
vi Glém sat, an dfnh ngéi dlau G0 cua Hien Phép, ia phén anh §
chi cua chc nha lap hien muon duy tri thé guan binh g¢ua cac
cd quan Lap Phap, Hanb FPhap va Tu Phap, qua sy dai dien aong
dsu cua 3 cd quan nay trong Giam Sat flgn Gong thai cung a0
1ap mot sg hdp tac chit che giva Lap Phap, Hanh Phap va Tu Phap
trong cong cuqcbﬂl trd tham nhung.

V3i quyen chi dinh, TCPV cung b quyeén bai nhidm céc
Gidm sat vién do minh chi dinh vi 1y do bat lyc trong cong v

hofic lién can truc ticp hay glan tiep vdi cac henh vi tham
nhung qua bat kv hinh thic ndo.
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ID) QUYAN TAM DU 18 _culc chic \C cudc BAU cif-

Trong cuoc bau ¢ DAn bidu g, nghl vien va Nghi si
Thugng nghi vien, TCPV dong vai tro mot toa an Lrung udng Xt
chung tham nhdng vy kien cao, chi trich vé sy thiéu thanh that
cua cuge bau ow cung moi khidu nai khac.

V3i cuoc bau cu Tong Tnong va Fhe Tong Thongi TCFV con
glu mgt val trd hét sub quan trong Theo &isy 2 luat D07/68
ngay 5-9—1959 TCPV co tham.qu;en lap danii sach Mg o vien
Tnng Thong va Pha long ‘hong nung k ¢a s0At tinh cden hdp thuce
cua cuoc bau cd‘va tayen bo két qua. Jua thiie te, doi véi cuoe
bau e o ng Thong vua qua, 1uat 009/11 (23 5_1971) quy dinh
the thUQ bau cy Wong Phong va Pho mong Thong, cho +a thay vai
tunng cua TCPV nhu sau:

I) GIAZ DOAN TIEN BAU -

i bl S M e 1, o o S ok

TCEY o nhlem Vi

- Whan gon va ho 3G ng cu.

- Xt d;nh tinh cach hdp l¢ cua cac ho 3¢ nay

- Hiem yet danh sach cac llen danh Urg cd lan +thit nhat
(?4 gid sau khl hét han nqp ho sﬁ)

- Gisi quyct cac Adn khleu nai ve tu cach ing cut vién.
Niém yet danh sach lan thit 2.

IT) GIAL PO&N VAN BONG TRGIE of-

TCPV giu mgt val tro trung Jap$ tleu cUc va neu trong
trudng hgp chl co 2 2 1ién danh ing ci, Chu Tich TCPY se chi
4inh wpt Tham phan dong téa 1am trudng ban van dong tranh cu.

I0) GIAT DOAN HAU BAU CU-

D ICPY dude giao phd nhigm vy tong két tam thdi vOi vai trd
mang nhieu tinh cich HC.

I Klem scat tinh cach hgp thdb cua cude bau cu‘va tuyen bo
ket qua Hgp thitc khong phai chi 14 hinh thitc be ngoai, no bao
gom ludn moi lanh vye hink thie va ndi dung (reguller et
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ccnvenahle) bao gom 2 khia canh tinh than va vat chat Cho
nén sy th hlen va hop nhap chi 14 mqt khin canh ous. sy hop
thide, Phai hieu 23 ﬁnt hanh vi hop thic dudng nhien 13 hﬁm

hién va hdp phar. Nhung ngude 1ai khong phai ei hgp hién va

hép phap da la hdp thue. A

Clal quyet cac dén khoi 46 khieu nai Ve tlnh cack cua

cuqc bau e, Néu co sy sal lac, TCPV se tuyen bo huy bo cuge
bauw cu.

DOAN IT. THAM QUYEN HANH CHANH-

I) QUYEN QUAN TRI NOI BO VA QuYEN LAP QUY QUAN TRI NeANm
TU Prip-

Hau tao mot tu the &oc lap cho quyen T Phap, hlEﬂ Phap
danh cho TCEV quyen l@p GURY ﬁe quan trl nol bo va c0 ngan sach
do chinh minh xu dung (Theﬂ noi guy ena, TCRV ngay 21-12-1968,
mqt vai thi du ve tham quyen nay nhus:

- Vi phong T “GP? co quyen bieu quyet ve nhung chi tiéu
s 500018 @én 100. 0004,

- Chu Tich TCPV 13 chuan chi vidn nghn sach tu tri cua
TCPV: duyet ky trong p1am.v1 quyen han do nql quy an
dinh nhu cac Sfc léenh va Fghi dinh théng thudr.g lién
quan dén vigc qaan t“L ngﬂﬁh Ti Phap, cac vin kign bo
nhiem, thing thicing

Tgan sAcn cua TOPV 13 ngan sdch tg tri, nhung khung phal
1a ngan sacn tu tte, nghia 14 céde knoan chl'van phal do ngan
sach qumc gia dai tho qua ngan kho trung udng va cac khoan
thu do TCPV wa cac cd guan truc thuoc vhu tien du phat bi tjch
thu, cac an phil tyng le déu phai nap vio ngén kho,

1/ Quyen quan tr; noi bQ bao gmm.v1ac bau cu Chu Tich TCTV
v& nhan vién khac cus vin phong, theo &1nu 55 ngi quy “GPV
quy djnh hang nim Pai hgi aong TCEV lap bang phan phoi cac
chuc vu tai eac ban (bac Hién va Phd An) va Phﬂﬂg'glUE cAc
Tham phan TCEV. Thhm phan TGPV cod thé kiém nhlum nhieu chite
vy tai cac Ban va Phong ndy, new Sy dam nhiém cac chuc vy bi
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ngén trd hay véng mit, Dai hoi abng s chl d¢inh ngudi thay tha.,

Chu tich TCEFV duﬁc bau nhu sau: Ung ed vidan nio &udc o1

phleu qua ban tong so Tham phan TCEV tai chun ge uﬁc e, Neu
khong dat GHQC, 2 ung ou vién nhleu phidu nhat se vao vong nhi.

Neu 3 vnng nhi nay cung khong GO &Udc da so thidu gua han thi
bau lai lan thu ba, Lan nay imng c¥ vidén ndo dugde da S0 tuﬁng

&oi se d&fec ou.

dleng cac nhan vien Phac dude bau ting neudi tirer tung
chucvu vii &a so tudng adi.

2/ Ve i thu; Chul tlch va cﬂc Phe chu tich TCPV dude coi
ngang hang véi Chu tich va FPhd chi tich Quoc Hoi.

Cac Chanh Tham ﬁam nhiem cac Phiong tr@ng Ban Pha an ¢6
thit vi tudng duong cac Chu Tich uy ban tai Quoe Hoi.

Tuy nhlen, gua 1uat doi chleu chung ta nhan thay trnng
hau hét céc quoc gl& tron theé gidi, thyc te quyen Tu Fhap luon
luon dudc CDl 15, quyen thdﬁy&u s0 voi Lap Fhap va Hanh Phan v1
T Phap chi nhan mot: =3bi uy quyen gian t:ap qua trvg gian cua
Lap Phép va Hanh Phap.

Trén danh sach cua tha tw cade nha lanh dao quoe g¢a Chit
Tich TGPW (ﬂay vi &uné dav g quan nganh Ty tJhap) luon luocn
duge xeg dung sau cac vi dai dle Hanh Phﬂp v Lap Paap. Thi
dg nhu ¢ Phap véi S&c lénh sé 58-11E7 ngdy 2-12- -1.958, Chanh
Hhat toa Fha an (“hmm phan cHo cap uhat) il Lang uhU‘ll sau

Thong, Thu Tuvng, Ohu T;ck PJLgﬂga Ha Nghl 1en1 cac B39
TTUﬁng,Chu Tich Vlon 360 dan S lich cac th uang

3/ Viéc trao quyun ty quan 255 cno TLPV da, ﬁdﬂo nhiéu
nUﬁc 1p dung ¥hu o ﬁrgentmne TCPV co quyen tu quﬁn npl bu,

co ngan sach riéng, quyen doi v4i nhan vién trye thuge, guyen
kiem sodt cac toa an . Pisu a7 Hién Phep Ba Tay, dieuw 77 Hién

Phap Nhat nan, dicu 86 Hién Phap Ch1 Lgi, disu 156 Hién Phhp
Costa Riea.. cung du'lleu quyan quan tri ngi bo cua TCPV.

4/ Rleng veé quyen quan tri nganh Tu Phap, trong an quy
cua TGPV, chiung ta nhan thay

- Tham phén TCPV ¢d nhiém vu thanh tra cic toa an.
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- Thiet lap cac ban van lap quy lien quan dén viéc quﬁn
tri nay.

- Quan tri nganh tham phén xu An, che toao An vA nhén
vien trye thude.

o e e mm b, sk

Thém quy&n kiem ké t4i san 14 nhlem i cua Glim uat Vign
401 vdi cac nhan vlen thugc cd Quan cong quyen k& oa Tong

 Thong, Pho Tong Thong, Thu Tiudng, Nghi 3i, Dan Bieu va Chu
Tich TCPV.

Hleng doi vdi Ghu T;ch Glam 3at Vién va cac Glam sat vlen
vlec kiem ké tai san céc v1 nay ﬁd@c trao TCEV de co kot qua
kha quan hon trong vige kiem ké. Vi doi v6i t4i san rat kho
ma tyf kiem @€ cho ngudi khic bidt.

Vlec klem ke tal san chi co tinh céch HC, két qua cua
cac vlec kiém k& nay khnng mang lei mgh hlnh anh hhy hau qua
phap 1y nao, ngoai Vlec thi hanh aung thu tuc hién dinkx. Theo
khoan 2 dlau 89 (l} cus Hlen Phap chung ta co the suy luﬂP
TCPU cung co uyen cong be két qua cac cuge kicm k& tai san
nay Khi thau luan ve ﬂleu.khuan nay, cac nha, lap hlen da
ch LD nhan blen phnp cong bo ket qua k1em ké tai san cua tat
ca moi vien chic cong quyen Y muon cua nhs 14p hién la khi
cong b6 nhu vay, nguﬁl dén néu co thay tbieu aot, sé t0 cho
them nhUHg &ong s4n hay bat dong aan cus v1ﬁn cmte &0 khong
ghi dSn, &¢ bo the.

T¢IV giao nhiem vy nay cho kai koi dang.

(1):' Giam Sat Vign ¢S quyén cdng bd két qua cufec didu tra.
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Ehuﬂhg ha

s '
Hozi (f!':ing cua 6 Cao th'ip Vien

W/ 1 xhudn khé han hep cde lufn vén, chime t8i chi xin
nhan manh dén cée hoat dgng thidt yeu cua TCEY trong sinh
hogt cua cgng dong quic gia, cing trinh bay vé phé phén mét so
vy an quan trong, ma tinh cdch quan trong cua che vy kién ndy
¢O thé hinh thinh nhitmgén 18 trd nén cac +ibn 1¢ d%c biét cho
sinh hoat chinh trji va 4di song phip 17 cua quoc gis Viét Nam,
mot qudc gia deng tdp ddi khuon cheh dan chu, hiu tim hién
nhung thanh cong va that bai, cung nhing kho khin, nghi nan
cua 06 quan hién &inh £6i cao ngdnh Tu Phip tromg tisn +rinh
x3y dyng nen din chu phip tri. Ching 454 xin khio sit &én
nhihg dlem nghisn offu sau:

- Hoat d§ng cﬁ@ TCPVY trong cong dBng chinh tri quoc gia.
- TC¥V va syt cai thién nganh Tu Phip.

MUC I
HO4T PONG CUA TCPV_TRONG CONG DUNG QUAC GIA

Hogt dgng cua TCPV duge thé hidn qua che mdi tuong quan
vel cée oo quan edng quyén hidn dinh khéc. Nhuhg tudng quen
nay chi duge trinh bay so luge ve phwing dién phap 1y va dude
chii trong bing nhing hoat ddng thé hien qua cac vy &n quan

trong.
BOAN I TCPV VA HANH PHAP-
Piéu 55 Hién Phép 43 I CH b&t buge, khi mhdm chite
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Tong Thong phal tuyen tha "bd@ ve 1o quac, ton@ trong Hiern
Phap" vii sy ching kién cua TCPV.

V; nguyen thi lénh aau Hanh Phap, duge Hién Phap du lleu
cho nhieu phﬁdng tlen de +thi h&nh nhlem v va trong trach cua
minh trude quoc ddn voi tinh than va hoai bac ton trong [Iién
Phap.

Do sy am anh cus ché & 48 T CH, cde nhd 1dp hién da tra
1leu nhiéu blen phap kiem soat ug trong hien va trcnp phép,cu&
Tong Phong va cac chile quyen khAc cua nganh Hanh Prap.

Van &e duge Yt ra 15 giao cho od quen nao kiém godt che
hanh vi cua Hanh phap Hien Phap da tru 1leu ngaal LhungphUﬁng
tien kiéem ant cua Quoc H91 (nhu' bAc bo 131 yéu cau pnuc nghl
mgt dg 1uadt cun Tnng Thong, bicu quyet mot dao luat nuy b vﬁn
klen bat hqp hlen hay bét hgp phap cua Tong Thmng hogc khuyen
cao chinh phu,ve cAc hanh vi vi hién hodec Vi phap ), con trao
chc TCPV cde hanh vi bao ve Hién Phap, glal quyet nhUMg Tranh
chap glun Hanh Phap va L4y Phap, ho#c phan quyet cac bat tuong
ﬁong ngE 2 quyun nay .

Cac nha lag nlen 1967 da chu trﬂﬁng dung 1LCPV kiem soat
hién tinh cua cac dgo luat va cac guyet dinh HC v3i quan nlem
réng khl hanh xd quyen nay? TCEV _cung chi hﬂnh &Dng tren nguyen

t8c kiem soat mid thdoi (1). Nhu vay xhong thé coi la co su:xam
phamn nguycn tﬁc phan cuyhn va ﬁﬁf cho TCFV mot vai tro sieu

cd quan trén cz Hinh Phap A uﬁp ELap Vi ring TCI? ual dlen
cho nganh Tu Phap, do ¢ ban chat vA nhiém vy bat ky 8 quoe gia
nao Lﬁng la ngﬂnb it nguy hlem Zén cho quytn bty deo chlnh tri,
cin ban cua cnng dan vi quyen nay {1 kha ning ngin can hay

xam pham den cac quyen ao.

V& lai, khi phin xu, TCPV chi phai c¥n ¢ trén Hién Phip

VA h% thong 1uit phap quoc gia, chil khong phai trén cac hanh
vi cua Hanh Phap.

(1) Theo bidn ban QI Lip Hifn nghy 0L-03-57. 56 79 trong 6.
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Tom lai, khong nén qui lo sg aén sy Vgt quyen cia TCPV
md chi s¢ ring Hanh Phép vii qui nhidy rhiong tién, co the xu
dyng nhitng anh hudng quyen hanh, nhing &4p lyc cua cée Tyic
lugng chinh tri d¢ tao site &p ning nd a41 vai cac phan quyés.
Trén thye t&, cd nhing phin quyet hode nhihg gisi thich Hidn
Phédp Ga TCPV ud Hinh Phép khong chip hinh do sy vé +inh hay
co v (dién hinn 13 v an Tran ngoe Chau).

_ 8o sanh moi tudng quan gite Hink Phap (ma doi didn 14
Tong Thong) va TCPV trong ljch sut chinh +i Hoa Ky, cing nhan

thiy nhisu trudng hgp ma Hanh Phap giy nhidu anh hudng bing
cac hinh thAi 4p lue @i voi TCPV.

¥au ném 1936, véi sy ung h¢ menh mé cta ddn chimg, ngay
khi bt @3u nhi¢m ky thit 2, Tong Théng Roosevelt 145n ahudn
b} mot cude tranh dfu & chéng lai TCPV Hoa Ky . Ite bdy gid,
TCPV gom nhiéu vi Chanh 4n cd quan &iem cho rdng nhidu disy
khosn trong "chinh séch m&i (Wew Deal) -ma Tong Thong
foosevelt ban hanh nhim myuc tidu cAi cAch kirh +4 va x5 hoi-
14 bat hgp hién. Mudn cho TCPV thay asi thanh kien, Tong
Thong Roosevelt dé nghi 14 cdc chénh &n nén vé huu khi t8i 70
tuoi vA néu @3 70 tusi ma khong vé hwu thdi Téng Thing 86 oo
quyen bo nhim thém mdt vi Chénh 4n, cho 31 khi tong ©8 Chanh

an lén t0i 15 vi mdi thoi.
Du lugn khp,s bing 1ong Gng hé gﬁ nghj ndy va nhiéu ngudi
¢ ngai la he thong gquyen L&y Yhap, Hanh Phap va Tv Fhap can
abi v3i nhau va kiem sodt 1an nhau s& vl 4o nghi ndy, néu
thye higén, 1dm ton hai vi mat théng bing. Tuy vdy, trong cude
tranh hdp ndy, Tong Thong Loomcvelt van 14 ngydi dfc théng, du
de nghi tren khong duge thi hinh; vA t dé trd &1 TOPV 45 wét
XU nk:3u vy an va phén quyet theo tinh thin thich hdp voi
"chinh sédch ndi" vi e ngai nhihg econg kich, chi trich vao Tcpy
cua Tong Thong, néu van bao thu nhimg tién kién (1) |

(1) Phang theo "A Erief History of The United States™, Frarnklin
Escher Jr.
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Lrﬁ ve VN, trong mot vai trudhg ndp1 vigc hanh XUt quyen
bao hlEH, chinh tr; va tu ph1p, TCPV cung &3 bieun lq duge syt
doc lap va uy the cua minh aoi vdl janh Phap. Cac truﬁng hgp
nay dude ching mink bang cac phan quyet quan trong cuz TCPV
qua nhug him Chmp churg cua nhién ky dau {1968-19?4), dien
hinh 18 vy An Tran ngoc Chau (1) va vy thue Xim wde (2).

Tuy nhien vi tinh +rang ¢ tri nol chung cin nén dan chu
vé mot vai khlem khuyet cua thu tue kiém sodt sy ton trong
Hlen Phap cua Hanh Phap truﬁc ICEV (tudng ty nhu thu tuc kiém
hlen, glal thich Hién Phap va kieén phap...}, che nén hieu 1ue

cua st kiém soat nay khong hodn todn hitu higu, vi nhing nguyén
nhan sau:

1/ M3i tuﬁng quan giva TCPV va Hanh Phap, thub ra tuy
thuge 1¢n lazo vac moi tudng quan giuta Hanh Fhap vo Qudc Hed.

Hanh Phap co the anh hidng déen sy tuyen chon cua Quoc HDl
do khoi dan bieu va nghi a3 than Hanh ?hap nén cac dhg tuyen
vién tham phan TCPV phai tim sy ung h¢ cuz Hanh Phap (3).

2/ Du vi thé ade lap, TCFY khi phan X\ cung khong tranh
khcl nnung quan nigm chu quan cua Théan phan va dc 30 sy phan

quyet no le Phong it thi nhieu véo chinh kien cua nhing vi
tham phan nay.

3/ Ty tuc 0 tung triude TCDV gay kho khin cho tu nhan(4)
viee kiem snat vi &0 co tinh céen 1n tp trong khi nhung hanh

i :Lap quy cua Henh Thap 1a nhing hanh v:u. thudng xuyen, lién
tye v& rat nhieu.

(1) Fhan quyet 2-5-70 vu s0 P/?O - TCPV/BH

(2) Phwn quyet cung ngay vy 80 35/50 TCPV/DH

{3) CAp Tién nguyet san - 88 37 - Trang 79 (Tuong quan sida ecae
¢d gquan c¢dng quytn trong chd dg ngI CH - Pham dinh Hung.)

(4) Xom 1lai phan phé binh thu tyc kidm phap
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4/ PhAn quyet cua TCPV thcng thuﬁng chi c6 hleu lge dinh
chl e khnng bo khuyet v&n klen lap quy cua Tong "hong (va
cac thuoge chuc), nén TCPV khong the @& nghi myt sy sua doi,
tu chinh nao.

5/ Theo Hlen Phap, Tong Thong, ngoal 2 trucug hop duvc
ky Sic luat, chi cb tha thyc hlen.quyen lap quy dudi 2 hlnh
thize: by khdi va chuyén hoa {hay le thupc) Tuy nblun doi véi
su kicm soAt cua TCPV, Hanh Phap co thé dua ra che phﬁﬁng
cach thy dong, khong hanh xu'quyen l@p quy cva wmink &6 hoan
thanh nhung nhlgm v can thlct DOL vii nhung truﬁng hgp nay
TCPV khong co tham.quyen, vl hénh vi chua phat khdi.

K Trong mot vai Lhu.va d%c bict, Hanh Phap cur g hanh xu
nhdng quyen co "tlnh cach Ty Phap" hay xam pham v lanh vife
nganh T« Phap cua TCPV.

ax ggyen an xa cua iorg Thong
Bl&u 61, khman 2 Hién Phap &z I CH an dinh che Tong
Thcng QU@C quyﬂn an X2 va an glam hinh PﬂEt cac phzm nhan
(quyen an xa cuva Tong Thong khac voi quyen dai xa cua Quoc
Hgl béng mot da0 luat} Day 13 di tlcn tot dep con sot lai
cua ché &g quan quy«:.nS nha vua nfm ca 3 quyén, cd quyen xét
XU hay khoon hong than dan.

Quyen nay co tlnh cﬁch A Phap, nhung chi duge hdnh xu
khl ed quan Td Phap het tham quye v* da thy 1y Xong v1 xét
xu chwng quyet Khi 4o phan qpyet cua TCPV hay cac ton 2&n an
trd thanh nha‘t ﬂ;u:lh va co uy lye quyét tung, toa an khong
the tAi tham du eo sy ngo phan,

=

Do do, doi khi, qayen an xza cua Tong Thong 18 mot hlnh
thife can thigp € lam dju bdt tinh cach _nghiém khfc qua dang

cua hinh phgt. Nhung thong thuﬁng "quyen Tu Phip" nay cua
Tong Thong meng nhiew sic thai chinh tri hon, thé hién trong
nhing d‘_l.p thénh le quar trqng

b= Gan &ay nhat vdi ay uy quy%g oua Quoc HQl, Tong -
Thong ngyen van Thleu co ban hanh Tong Thong Nguyen vHn
Thleu ¢ ban hinh Shc 1ugt 013/72 ngay 6-9~1972, tai lap
toa an Quan gy mit tran, me. trong Ao cO quy d}nh nhing dicu
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khoan xam phaw &€n gquyén ty quan nganh Tu Phap eus TGPV, Pai
khai nhu:

- TCPV b0 rnhiém Chianh thAnm quan sy vio tda An Mit Tran
phai dya theo danh sAch che Chanh tham do Quén khu
quan hat de nghi,

- Trude t0a 4n Quan sy mit trin, Gudng sy cO quyen xu
dyng khude bifn bat hop phap vA Sic ludt quy dinh thdi
gian bo bu@c TCEFV phai x&t xu trong vong 15 nesy .

R Tom lai, rigdy nay hau nhu quoc gia nio trén thé g1di clng
déu céng nhin quyén 14p quy cho vi nguyén thu Hanh Phdp. Do b
sy thanh cong hay that bai cua hodi vong ton trong va bio veé
Hién Phép iy thude vio sy thuc hign hay khong, thién chi dan
chu cua vi nguyén thua nay. Thém véo a6 nhimg bign phéyp kiem
scdt khong duge chit ché, hay bat thanh higu thi vi ndy od rit
nhiéu cd hgi lam dung quyen 18p quy cuas ninh @8 xAm pham &én
tham qQuyén cua che oo cha hién dinh khac.

ROAN I. TCPV V4 qulg AdI-

Chiéu nguyén tée phAn nhidn s Hifn Phap cong nhan noi
dieu 3, moi ¢d ché cb nhigm vy duge giac phd ridng bigt, Tuy
nhidn d¢ c¢o sy hoa hgp h%u thyto hign ”tz@t ty xa hoi va thinh
vugng chung", TCEV van c¢o them quyen kidm sodt chc hinh vi
1ép phap cur Qudc HYi va ngay &én oa an noi quy cua woi vign
Quée Hgi. Fhidu quic gin con cho kidm soAt hicn tinh che 4
luat nhy Phap, Syric, Sénégal.. Dudi thoi d¢ IV CI Phép, moi
khi mgt @go lufit duge bicu quyét xzong tai Quac Hoi, 14p tite
duge chuyen qua Uy ban Bao hidn (comitd constitutionnel) aé xét
Xem c¢o hgp Hién Phap hay khong .

Néu Uy ban xét 14 vi hién thdi s8 chuyén 1én Tong Thong
va vi ndy dua lai cho Qude HPi thdc luin. Quic Hgi cb the huy
bo, nhung cit nhit &inh gilt lai dac 1uat thi Hién FPhép phid
dudgce sie &oi cho phu hdp. Nhu vay ta thay quan &igm cua ﬁy
ban b2o hién ndy nhifu khi cd 4nh hudng mgnh mé v3 @oi khi
dus dén tu chinh Hidn Fhip,
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Dudi thdi de V Ugng Hoa, quycn nay bi giam bdt va 1te bay
gid noi dong Baa hlen {con591l cnnstltutlonnel) chi con quyen
duge tham khao y kién &di vdi du luat va neu Tong Thong chap
nhan s€ &inh chi hay cho ban hanh dy 1uat nay,

Du r&ng, tudng quan nay glur cd quan Bao hién va Quoc Hoi
ed dieu bat tien, 13 cg quan bao hidn thuung chu txgng den
khia canh chinn trq_ va tinh cAch hgp thdi cua dao luat nén it
khi quan tam dén phddng dlen phﬁp 1y; m3 moi thinh phan cua ¢d
quan nay thudng khac nhay ve chinh klen kno long dot dén sy
nhat tri. Hhung cung co wu dién 14 glal phap nay khoﬁg khu khu
om 1ay Hién Phap, chdp nhan nhung sy doi thay moi - ho&n eanh
Xa th t20 nén dé zin sang don dudng cho mot 3|t sux d6i Hién
Phap hau thich nghi v3i hodn canh tiéy hoa méi.

T&l VN, TCEFV khmng duge giao giw tham quyen nay v1 y chi
cua cic nha Lap hién ludn ludn bi bao trum bdi nhung bat on
08, hau qua 1a hnn 1oan hay &Qc tei. Do dbd doi woi Quoc an
TCPV chi cb quyen hanh xu syt kiém soat hidn tlnh A dao luat
dz thanh luat va chap hanh. Thém vao &b, quyen nay chl phat
khoi khi cb sy khdi to, chi tricn tu ndi khic gdi dén ma +thoi.
TCEV khong the tu mlnh phan doan cac dao luat do Quoe IIoi lem
ra va neu khang th an nhihg &icu kien ve thu tuc5 TCPV khong
¢ quysn xAm pham ddn 1anh vijfe lam 2uAt cua Quoc Hei .

K Tuy nhlen, TCLV chng ¢0 thé anh huﬁng aén sy diéu hinh
cua Qude Hoi mddng vién, nhu trong phdn_ggygﬁ_gg ay 6-12-196
giai thich dleu 29 khoan 3 Hien Phap da bét bugc vhai co U
hqp chung cun Thugneg vsa Ha nghi vién && phé chusn viee de e
phai dodn tham dy hoi nghi vé khoa bian VL el Paris.,

~ Chanh phu VHCH ehnp nhan tham du hoa dam Bo Lé. Va theo
Hién Phap (ﬂlem 39 khoan 3), phal doan tham ﬂu phal co sy chip
thugn cua Quoc Hoi. Nhung Hién Phap khong noi ro cﬂch thuG
hop chung hay hop r16ng tung vién cua quoc Hoi. Bdi the Quoc
Hei nhd &én TCPV yeu cau phan quyet glal thich van as nay.

Theo phan quyet Quoc Hgi can hqp chung 2 Vién de thao
luan vice chap thuan hay khong cho chinh phu gdl phai Goan
tham dy hoa dam Ba Lé.
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Quan dién cua TCEV la dua v“o Hién Phap khong noi ro
hinh thite hop cua Quoc Hoi &c quyet d;nh viee tuyen chieén hay
nghi hoa nén chi Joi vdi vlec ngh% hca la v1%c quan trong
can phai hop chung 2 vien d¢ phan anh y chi cua toaAn dan.

Phan quyet nay aa gag nhicu s0i ndi ban cai mgt thdl Ca

ngusi cho réng phan guyer én vi phan Hien Ph“p vA nham ldn
Theo tac gia nay, Quoc Hpi chi hpp chung 2 Vién trong cac
trudng hgp rhién dinh sau:

- Be tu chinh Hién Phap (&.104)

~ Dé phuc nghi mot dy iuat theo 131 yau can cua Tong
Thong (& 45 kh. 2)

- Dé nghi 1ong ihong doc thong diep (theo tap tye xa
gizc thudng thay tai ecAc gquoe gia).

Gon ky du cac trﬂﬁng hgp thong 1@, phal theo z3inh hoat
rleng cua moi v1en Neu khong, moi khi co vige, cuU vién dan
ly do quan trnﬂg ac hop chung, hoa ra ché &9 ludng -ign trd
nén vo ich va wau thuan.

Va iai khong phw: hop chung h&n la phidng cach phan anh
cai ¥ chi ecva todn dAn. Then thu tue thong thUGng? nhy khi
18m 1uat Hz nghl vien bién quyet da.0 luat chap thuan cho
chinh phu_du hoa dam Ba Le rol gdl 1eén Thddng nghi v1¢n . tat
nhién cing phan anh v chi cus toAn dén oa lai hgp hién hon

Tuy nhlen vii y kién niy, can wAs phicu thoi gian, khong
aoi pho ch p thdi vdi thytc trang Va la_, viéc nghl hoa khong
can the hién bdng mﬁt da.o 1dmt Them vao 0, ¢o nhleu dien
khoan quy dinh quysn hen cun Quoc Hoi ma khung noi ro ecach
thite hgp.

Thi dy nhu khoan 1 disu 42 An dinh Quoc HQl co quyen
khuyen cao thay the fung phﬁn hdy toan the chinh phu.vdl da
80 2/% tong so0 dAn bieu va nghi si,

RO doan 3 vlet tlep “trmng trucng hqp Tong Thong khuﬂc
Lt khuyen cao, Quoc H01 o uyen chung quyet sy khuyen cao
vadi da 8d 3/4 tong s6 Dan biéu va Nghi si".

Nhu vy, muon khuyen céo hay chung quyét sy khuyén cho
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nay voi da so 2/3 roi 3/4 tgng 50 Dan biéu va Nghi i, tat
nhien 2 vién phai hop chung. Nau vay, vdi phan quyet ngdy 6-
12-1968 tren day, TCPV dA khdng dya vao nguyen tdc chinh &ing
md dyr trén sy giai thich rong rai va trén quan diom hing dung
cua vAn d&é: 14 sy 1¢i ich cta quie gia, dan tge, 14 sy khat
khao hoa binh.

R Thén vio &b TCPV cing con oo thin quyen kiém soat tinh
cich cOng bing, trong sach va hgp phap eta chc cuae bau oy v&o
Quée HYi v& ché tAi cfe wi vham. Suy luan cho thay ban an toa
vo higu hoa sy dic el cua mot lng vidn Dan bisu hay Nghi i
ot 1i8n danh Thigng nghi vién eé Anh hudng Gén quyét dinh
hgp thitc héa cua Ha nghi vién va Thugng nghi vien, Va du duge
hgp thue hoz, thdi tu cach cuz Dan bieu vA dis vi cua 1iln danh
d&c cu Thugng nghi vién bl sy chi trong phé phan cua dan chung.

R Hguge lai, Quée Hii cd tham quyen +ifn khdi 1én lac o
voi TCPV, 4nh hudng manh mé a%1i vii et guan ndy khi Quoe HoOi
XU dung quyén tuyen chon tham phan TCPV cung quyEn 5o nghi va
quyet dinh khdéi 13 ra Dic bidt ohap vién dé truat quyen cac
Tham phan TCEV trong ehc trudng hgp can t¢i phan qudc vA cac
trong toi khdc. Song song vl quyen nay, Quoe H3i cd quyen
chi @inh 5 Nghi si v4 5 DAn bieu gilt chitc hji tham Bic it
phap vigén. Néeu Chui tich TCPV 13 bi car, thoi ghé Chanh Tham
duge giao cho Chu Tich Qudc H3i, tire Cha tich Thugng nghi
vien (1),

Cac quyén hifn dinh ndy aq ching to uy thé ctia Lip phip
&5i vdi Tu phdp. DOL Khi Tham ohan TCTY hinh xd quysn phén
quyét ¢ thé de dii chAp nhén quan difm cua Lip phép &é 14y
long cho cuge bau o nhidm ky 181,

DOAN TI. TCEV _pdI Vi1 NHONG TRANH CHAP ¢Iffa HAWH PHAP VA
LAP PHAP-

(1) theo cdc diBu 85 86 vh 87 cun Hifm Phap.

LS
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Tudng guan "ng re glua TCIV voi Hanh Pbap Lode Lap Phap
thudng rat it nh@u thay mot cach ddn thudn va néu ¢ ch{ duqu
thay ghl trong Hlen Phap Tren thuc 6 khl co mot su yeu cau
TCPV glﬂl thich Hlen Pnap, thdi thuﬁng co sy tranh chap hotic
bat ﬁeng quan diem glua Hanh Phap va Lap Phap Vl chi @b Tong
Thong, Quoc HQl hay mat phan Quoc HQl méi eb quyen yeu cau
TCEV glﬁl thlch.Hlen Phap do &0 neu Tomg Thong dung quyen nay

cha le ds yeu cau phan quyet 9191 thich nhong hank vi cua minh
hay sao?

Chung ta da trlnh bhy va nhan dinh phan 1y thuyet ve tham
quyen glal thich Hién Phap thugc nhiem vu bao kién cua TCPV
trude nhung tranh chap gida Hanh Phap va Lap Phnp Nen ndi
dozn 1'1:3.3,'.3 ehung t01 Xin trinh bay va nhan zeét mot vu an dlen
hinh Ge hleu ro hon tam _quen truﬂg cus val tro TCPV trong cac
tranh chap gida 2 ¢d ché cao cAp cua quoe gia.

1/ Phan quet ng 3191 Ul—l9ﬁ9 cong nhan quyén yéu cau
phuc nghi cua Long lhanp &oi vii Luat Ngan sach,

an Su kj@n

Ngay 13 thang 1-1969 co 22 hghl <1 trlnh bay trong
mot van th gdl len TLPvIﬁﬂgﬁgaj G169 Tcng Thong VICH co
gdl thong &1ep yeu cau Quoc Hoi phie nghi dy 1uet ngan séch
chung quyet ngay 6=1- 69 nhuﬂg theo _quan dlem cua cac Eghl si
nay, thong dlep yéu cau phun nghi but kha chap thuan Vl luat
Hgan sach 14 luat i@c blet dug Hien Dhap trong mot dleu khoan
riéng (dleu 46) chi dy lieu trudxg hgp bat &Gng y klen glua
Thuvng ve Ha nghi vlen nhUhg khong dznh cno Tnng Thong quyen
yeu cau phuc nghl Do dc cac Nghi 81 yeu cau TCPV glal thich
Hién Phayp vé diém sau day:

"Chiéu Hien Phap, iong Thong co quyen yeu cau Quuc Hoi
phic nghi dy ludt Ngin sich hay khong?"

bx Phan qpyet cua TCFEV:
"Ghleu cac ¢1eu 43, 44, 45 v3 46 cun Hién Phap,
Tnng Thong co quyen yeu cau Quoc Hoi phuc nghi du 1uat Ngan
sach ti ¥ doi vai wot hay nhidu Chudng, Myuc ngan sach thuoc
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thanh phﬁn cug, hf_. phép va chi theo sg yeu el cuﬁ cac quyen
doc lap khac goi voi chUﬁng myc ngan sach thaoc céc quyen hy

(co nghia 18 chi ¢b 11p phap mdi co quaen yeu ceu thay dol ngan
sach danh cho Lap Phap, hmy khi day lu@t duge Quoe H01 Dhﬂp thua1
TCPV b thé dung vin thu gdi Tong Thmﬂg ki dung quyen yéu cau

Quéc Hgi phuc nghj nhing khosp ngon sdch lién quan dén chudng
mgc danh cho TCEV).

co Nhan d;nh

Phan qayet nAy cong nhan quyen yeu eau phuc ngh;

cua Tong Thong doi voi dy 1uat ngan sdch, dya trén nhing 1gp
luan Saus

— Theo gy phan nhiem va phan quyon cun ba ¢d quan Lgp phhp,
Hanh phap va Tu phap

- Sg im 1dng cua dleu 46 Hien phap khang the ﬁBng héa.vél
st loal ho quyen Veu cau Quoc Hoi phuc ngh% cua Tong Thong aci
vai dy luat ngan s“ch (vl 1é luat khong nodi dtn 13 khong can
&Oan) V& lai ludt ngan gach mic 4t ¢O nhing khac blgt vdl luat
thong thuéng nhu ve sang klen lap ph“p (dy thac luat ngan sach
chi do Hanh phap 1lam va chuyen den Quoc HQL), thoi han &g nap
(trdﬁc ngay 50 9), thu tgc thao luan va théi gian biou quyot;
no cung chi cc hleu lyc mot rim (khae voi luat thuﬁng)g nhuing
ccn the bao gom "".IhiEh chudng 'l:rlnh, Uhanh séch cua uuf‘c gla tao
anh huﬁng lau d2i den quybn 1di cue. uang dan do ﬁo ein ¢b sg
cong tac giua cac quyen t giadi Aoun ¥hoi Thﬂo dsn 14c ban hanh.

- Dieu 46 dean 1 Hién Phap aanh _cho Iong Th“ng Slﬁg quyen
dy thao toan be ngan 5ach nht vay Long Thong cung co quyen
tg;y yeu cau phuc nghl doi voi nhung ay thay doi do Qune H01
bieu quyet VaO phan ngan sfch cua ﬂanh phap va khong co quyen
nay d6i vﬁl ngan sach cua Lap phap cung nhu Tu phﬂp ﬂe tranh su
lan quyen. Hhﬁng TCPV khong hanh e duvc quyen yeu cau Quoc
hgi phuc nghi, vi vay TGPV se nhd dén Hanh phap gdi thong diép
yeu cau Quoc HDJ.. phuc nghi A0i voi ngan sach cua TGW

E Quan diem cua 22 nghl 51,phu nh@n quyen yeu cau phucluﬁi |
niy cua Tnng Thong,da vign dan ly do réng luat ngan sach khong
tao ra mgt trach 'z} phay 1y nio &0i vdi dan chung .Nhing tréch
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Vi nop thue ie tao thanh nhung khoan thu hhong bt nguon i
chinh ban vﬁn 1ugt nggn séch ma b&t ngunn tu nhuhg dao ludt ve
thue khoe rleng biet va Aai con nhung kKhac biet ve hlnh thUC
thu tgc thao luan va bieu quyet mgt 1Uﬂt ngan sach ,nen 1uat
ngan sach khac vdl dao luat thudng*

De phan dinh nhﬂhg 1y do nay,chung ta can nhan E;nh ve
trao luu tlen trinh dan chu va on dinh cc cau . Ké tu the ky thi
20,quan nigm dan chu kKhong con dgt tren nen tang bat can.thlgp
nua me dya vao nguyen t&c phoi hgp v ﬁleu.hoa Chc quoe gia
dan chu b&t bude phal ¢ nging chénh phu mgnh va hia higu, do
do xu hudng téng cuong quyen luc cho hanh phap xuat hl?ﬂ mgl
ndi. 5g'klem S04t va klem che hanh phap ae tranh syt lam quyen ,
vugt quyen. hay 1lan quyen van ﬁUQO xem la can thlet hhung neu
Su kiem ant nay 0 tlnh cach qua may MmO ,tin dieu va ba bugc
nhat la can trd s tlen bo, huu hleu cua céc hanh vi ecta hinh
phap dcu dan dan bi glam.thleu tnl da..

Ngdy xun quoc gia khong the "mot ngay khong vua',thoi
ngay nay,chanh phu khong the mgt nedy khung co ngan sach Vi
chinh qua ngan.sach duge thiet 1ap,chlnh quyen mdi ob the thye
hien &ugc nhung chanh sach, ke hoach cai tgo za hoi,dem thinh
vugng an lanh cho quﬂc dan quge.

Song song voi v1§c ndl rgng quyen hanh phap,cac nha 1%p
hién cac quoc gla as, thlet lgp nhleu hinh thie kiém soat hanh
phap (tEng quyen cho Quoc Hoi., thlet lap cac dinh che kiem soat,
cac hlnh thite bao ve hlen.Phap cua cac uy ban, hoi dong Bao
Hien, cic TGPV ) Hhung ve ngan Eﬁﬁh, cac nha 1&p Hien da
danh nhing &isu khoan riéng bigt va thudng gicng nhau.

Tom _lai, TCEV v31 phin quyet nay da gldl thich Hién Phap
theo chleu hudng thuan 1@1 cho Hanh.Phap Lam nhu vay, TCPV
khong phai thuin theo hanh vi cva Hanh Phap wd 13 sy giai
thich phu h¢p voi tinh than cua Hién Phép 1967. Theo ludt su
Tridng tien bat, nguyen Tong thu ky Quoc HQl Lap Hién (1966—
1567), ban chat cho thay, ngan sach khing hﬁn 1a mpt daa luat
nhy cac dao luat thong thuﬁng Tuy nhien, no cung duge col 14
mqt dy 1udt vA sau khi ban hénh 14 mot dao 1udt. Thu tyc ma
Quoe Hd phal thi hanh cling 14 thu tyc thong thudng khi 14m
ra dac ludt khac (1).

(1) Imén Phap Chu Thich, trang 225 - Tridng-tién-Dagt.
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2/ Phén quyét cua TOPV vé vy thué Kidm udo:
Viec ban '.zuh Wghl &inh lién Bg Tai Chanh va Klnh e

80 1569—BTO~BKE/HB/LB ngay 25—10m1969 sda doi thué suit Klem
{dc &2 gip nhidu phen thg manh mé trong ng&nh Lap Phap. Van
&e duge &4t ra trude TCPV voi 1ap truong cua Hanh Fhap 1a cho
ring Nghi dinh 1569 aa EuQc lien BQ ban hénk chiéu theo Jbc
ludat 26/61 (29 12—61) 1ac bay 2id van con higu iyc, thlet lap
thue Kiem udc va &1eu 4 cua Séc luat nay uy quyen cho ieng
Trudng TAi ChAnh v& Kinh TE sin dci thué gudt Kigm udc.

vé phia Lip phéyp, nhiéu vi Nehi si vA Dan biéu 48 cho
ring S%¢ luat 26/61 co tinh cach vi hien va v¢ hieu luc vi 42
bi Udc Phap tam thdi ngay 19-6-65 huy bo. Thém vao &6, mot vai
vi cung chu trudng ring quyen danh thué thude ve Lip Phap.

Ngdy 19-11-1969, TCPV @& tuyén phan bat hgp phip voi
nhilng hau qua luat dinh Nghj dinh 1569.

Phan quyet dude hinh thanh qua nhleu.glal dmgn phuc tap
va mAng ning mau séc phap 1¥. C6 1 do anh hudng vao kha ning
cua hau het chc Tham phan TCPV. Ho 12 nhiung "chuyén vien" Tu
Thap, nen khia canh "dung hay khﬂng ding luat" quan trong hdn
"hdp thoi" hay "khong hop thdi". Pong thdi, du phan quyet
tuyén phan bat hgp phap Ngh; d}nh nhung sy ap dgng vé ben
Hanh Phap van duy trl. N6 noi lén mot uy the cD dcn cua TCPV
vdl mot quyen 1yc duge hanh XU trén glay t3 va mgt suc manh
cua Hanh Fhap.

Riéng vé thu tye, co mot sy trénh né cua TCPV, 1y dc van
1a "phép 1y" . Trudc hét, do vén thu &e ngay 5—11-1969 Thugng
nghi vien da yeu cau TCPV phan quyet theo thu tuc khan cap ve
sy vi hién va vi phap Nghi &inh tren.

Tuy nhién, Hién Phap v ludt 50 _1/68 (3-9-68), khong co
gieu khoan minh thi cho Qubc Hoi quyen yeu cau TCPV phan quyet
mqt hanh vi l@p quy . theo thu tuce chinh t0. Vi r&ng Quoc dgl
khong phai 14 mdt thé nhAn va cling khong 14 mdt phdp nhén,

Do @5, TCPV 43 hudng vén de sang hinh thite mg+t vg"aai
tung” glua ThUﬁng ngh; vien va P Bq Kinh T& v4 Tai Chénh.

?1Qc nay trai nguge vdi quan diem cua Thugng nghi vién cho
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nen TNV khang chap nhan thu tuc cua TCFV you cay doi bén xuat
dlnh va de cham At vy kién, ngay 12-12-69, TCPV 43 tuyen

phan vén thu*ngay 5~11-1969 cua TNV duge zem nhu khong c0 theo
hién trang ho sd.

Vi sY tranh né naéy cua TCEV, Ngh% si ngyen vén Chuc a3
1ay tu ecach mgt cong dan ag nap ddn khdi 4 Bp Kinh T¢ va 741
Chanh. K&t qua la TCPV chap nh@n v3i phan quyet tuyen v Nghi
dinh 1569 bat hgp phap (rgay 5-5-1970).

Phan quyet cua TCPV ve Vil nay cun cho thay mot v1 thé
map me cua Quoc Hoi trong viéc hAnh xu tham quyen hién &;nh
cua minh, Tai sao Quoce Hgi khong uung thu tuc Lap PhAp @& bai
bo Nghi dinh nhim phye vy trye tlep quyen 1gi cua nguﬂi dan,
Vé ngudi ta eo quyen rghi ngd Qude Hgl da dung thu tye yeu
cau TCRV phan xy dé tranh mqt sy kho khin cé6 thé x- oy ra la
Quoc Hpi khing h01 du da s hoan thanh deo luat moi hode ae
chang lai sy yeu cau phuc nghl cua Hanh Phﬁp Pay 1a tlnb
trang phan tranh quyen luc quoe an giup cée od ehd hién dinh,
thuﬁng XAy ra tai cae quoe _gia cO nén dan uhu.yeu kem Noi ao
la mmt hinh anh manh lyec cua Hanh Phap, st yeu thé cua thicgu
s0 Quoc Hoi wva syt "dua do" ena od quan TCPV.

20N IV. TCPV VA GIAM ST vIfn-

Ngoai nhimg tusng quan o tinh cdch phép 17 do Hidn
Phap quy dinh nhu:

- TCPY ©h quyen chi d;nh 1/3 teng 80 Gidn s4t vién.
~ TCPV kiém k& tai san Chu tich va cic Gidn gét vién.

con ei.c van de thuc té sau hon 5 ndm thi hanh Hien Phap dugc
dét ra giua TCPV va GSV van chua duge giai quyet Ve phai can
den nhimg gidi dap hay bo tic trong tudng lai.

1/ Trudc hét TOPV co tham quyen kiem hién v kiém phap
cdc quyét d;nh ché tai ena qgv hay khong? Noi khde cb thé coi
nhung quyet dinh nay 14 nhung vin kign 1lap quy va 1a nhimg
quyet dinh HC khong.
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. 2/ Wéu quyét djah cﬁahHéih&Bng Giam S4t Vign bj ha t1 vo
hinh thUE hofe vO tuim quyen ve npi dung, ducng can ¢o quyén
thugng 0 1en TCPV xin tidy ph2 hay khing?

Do 18 2 vAn &8 chinp yéu mi Gidm sit vién Phan &ink Hing
thudng ast ra ($8p san Nghién Gl He sg 1/72 treng 131 va
Nguyet San Cép 1idn s3 37 trang 85).

_ Cung theo Ong, cac quyét &inh ban hinh trong pham vi hinh
XU quyen gidm st ous Gidw 84t Vidn, chidu theo dieu 81 cua
Hién Phép vaAn phai A3t trong sy kiem hién vA kil phap cua
TCRV vi ¢é nhw viy th) Vige hénh xU quyén giim sit =@ khong
biéf thanh mot gién quyen, dua t3i nhing vy than nhuag va lan
quyen,

Do @0, can phai tu chinh Hidn Phip xdc dinh o rang TCEV
co tham quyen kiém sodt hién tinh va phap tinh cde hanh w3
cua Gidm sht vién dudi bat ky hinh thite binh zi quyen hen ndo
ve bat ky gial doan nao. Vin 48 ndy tuy thude véo SAng quyon
lap phap cua Quic Hgl va Hanh Phap cUNg oy quan tAm cua ake
Glam gdt vién hay dap g nhu ciu bai try tharm nhung cing moi
hanh vi hoi mai quyeén thé &3y phudng haij ﬁ@n-quygn l¢gi riéng
va chung.

3/ Van dé thit ba duge d3% ra, 13 khi Tong Thong Nguyen
vén Thigu giao trach cho Pho Tong Thong Trin vin Hudng quyeén
han bai tri tham nhing trong cac ¢d quan cong quyeén, xi nghiep
qice doanh va cong ty hop doanh trye thuge Hanh Phap thoi
quyen han ndy cb duge coi 14 mot hanh vi xam phan (hay 1an
quyen) a0 vai quyen hién &inh eus GiAm A% Vign hay khdng?
Neu c¢d syt yéu cau giai thich, TCIV s& phai phén quyét ra sac?

Theo ching 81, TCPV ¢ thé chip nhin quyen han niy ous
Phd Tong Thing, vi coi &b nhy 14 quyen kiém sodt b timh chch
ngi bo cva Hinh Phap do Tong Thing Uy nhidm. V4i quyen 1lanh
dzo Hanh Phip, dudng nhiln Tong Thing c6 quysn kiam soot 18
104 1am viec va thc phonz cua nhin vien, cong chic v& noi
chung 1a cac thude chitc.

Tuy nhién, dé quyen han vi nhiem vy duge giac phd cho
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Pho Tong Thong dude hoan tit +5t dep, 15 47 nnisn can &én sy
cong thc wit thidt 731 Gidm B4t Vién trong tinh than sy phin
quyen va phin nhiém duge phoi hgp, &isu hoa.

4/ Sau cung, mdt vién chipe bi Gidm S&t Vién aily tra,

thi héﬂh ciac quyet dinh che tai, théi ob quyen xu dyng khude
bien bat hgp phap Xhdi +4 lén TOYV hay khong?

Néu chap nhan quyén xu dung khude bién nay,thdi @SV duge
col nhu mgt tda An cdp dudi.Cdn néu khing.ai sa phén x hanh
vi bdt hgp phdp cda GSV 9

Theo thién nghi,ching ta cpl nén chip nhin cho TCFV phan
XU che quydt dinh cus GSV vo phudng dien hinh thitc,nghia 13
qué't dinh na‘,y¢hgp hién va hop phép hay khing:chit khong xét xu
den ngi dung cta quydt djnh ( che tai ngng,nhg 6 chinh ding
hay khong.,..) '

olo
MUC 1T

I0I CAQ PHAP VIEN VA SU cAI 78 NGANH TU PHAp

De tham dinh ed sy edi t5 hay khong trong ngdnh tu phép,
chung t31 thift tudng cfin phii trinh bdy sd lugo ché aj tu
phép trude va sau khi c0 ¢d ohe TCEV , tie 14 trude va say
Hién Phip Di Fhi Cong Hda (1.4.1967)

DOAN I. CHE D0 TU PHAP TRUGC NGAY 1.4.1067
I) YAT TRG o4 BY TU PHAP

Ché &g tu phép cli cua nude +a phong theo cha 4o tu phAp
oua Phép-La Tinh.

Theo ché &5 ndy,nginh tu phap Vigt Nam trudc khi of TCPV,
phan 13n do Bo Tu Phap,mot B¢ cua Hinh Phép chi huy.Bg Tuf Fhap
quan trj hai ngénh thiam phén:

-Ngénh xi an )
-Nganh cﬁng to | |
Tuy. nhien chi b nganh than phén OEﬁé 0 chiu trye tigp
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sy chi nuy cua Bo Tw Phag Con nganh tham phan XU an Gufgc cioc:
lap trong vlec Bhan X, Tong Trlidng; T Phap khong co quyen ra
chi thi buge thAm »4n phai % theo guan diem cua minh,

Bg Tu Phép kiem soht nganh Tham.phan xu an theo 1uat T6
Tung, cung chi huy trub tlep Cong 16 V1en gom cae vi Ohudng
1y %62 Thugng tham va blen ly t0a 8¢ tham. Bo Tu Phap kien

soat thuﬁng XUyen cong viéc cac toa an gua Vien Chuﬁng Ly va
Blen 1y cuoc

? T@l Bg Tu Phap o 2 Nha chuyen mon: Nha ﬁq v va Wha Hinh
vy, dong vai tro nghlen cuu cac phuc trinh cua vien Chuﬂng Ly
de xem ludt phap 00 auge ap dyng aung 3&n khong: Neu thay eo
sy g4 xuat ong Tong Trdﬂng se chi thi Ong Chuang 1y va Bién

ly khang cao nhung A2 du & gliai doan sd tha,mi hodc thugng t0
18n toa Phé An § giai doan thugng tham.

BQ Tu Phap 0 tham quyén trinh Thudng hgl aong Tham phan
nhén xét cua minh ve henh vi mgt tham _phan de hoi dong nay
quyet &;nh xem tham phan dc o pham loi hay khong,'va d3 ngh;
blgn.phap thich nghl Tong WrUﬁng co quyen yeu cau tal xet
nhung sau &6 phai khust phuc trudc Thugng hoi &ﬂng Tham phan

Ty clic DEc PIEM xHAC-

l/ Vo1 cheé &g Tu Phap nay, m&c du tren nguyen téc co 2
loai Tham phan: xd 4n va cong $0 nhung trong thue te 2 loai
cni la mot,

Ehi xuz, mpt Tham phan dude bo nhiem lam Chanh an hey
ban ly ma khong can co su phan biet, nghla 15 khong bao gid
ﬁ@t van de chuyen Thamn phan tu nganh xu an sang nganh Cong
0 hay ngd@c lai. 3y chuyen nganh do X8y ra tg'nhlen Truﬁng
th dien hlnh la t§1 cac toa Hoa Giai ang Quyen mm mgt Tham
phan via J nganh xd &n vis 6 ngénh cong to (Chanh An kidp
luon Bién Ly.

2/ Trudc khi ¢6 Hién Phip 1-4-67, vé van d¢ phén nh;gm,
cdc Tham phan duge chia lam 2 loai: Tu Phadp vA HAanh Chanh:

~ CAc Tham phan Tu Phdp dude b6 nhidm tai che cd quan
tai phan Hinh va H3 ay.
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- Cac Tham phan Hanh Chénh duge xep vio mgt ngach rieng,
chuyen XU car vu.k1¢n HC theo quan dlem tham phén HC,
ngodi cin ban 1uat hoe eon pha:r. cd nhuhg kinh nghién ve

HC, quen thuge vdi hoat dong HC.

5/ Ve he thong cac phap dinh, to chite Ty Phap VN phSng
theo to chiec Tu Phap cus Phap thlet 1ap

Tu ndm 1949, ¢o cac toa an HC va & trén ca toa aAn toi
cac HC thugc ban HC caa TCEV. Ban nay duge Xép ngang hang véi
ban Pha An ve tu phap cung tryc thude TCRV.

Deén ndm 1953, TOPV of bi bei bo, VI thdi Ay ob 2 he
thong phap dinh:

o H@ thong phap dlnh Ty Phap agt dudi quyen toa Pha fn
gom cice od quan tal phan cac cap (Hoa Giai, Sd Tham
Thu¢ng Tham) xu ve Ho va Hinh.

- He thung phap d&inh HG gom céc toa an HC cap dudi va
trén 14 Tham Chanh'V1en co tham.quyen quan hat bao
trim todn lanh tho.,

Vé tham quyen phan xu, cac toa an HC chuyén xu sd va
chung tham nhdng vl kien co tinh cach boi. thudng hay lien
quan dén thué tryge thu va xu mgt vai 1isn quan Adén bign sy
thu tiéu qQuyet d;nh HC bat hgp phap (cac vy kien xin tiéu huy
mgt quyet dinh ca nhan lien quan dén nhﬁng cang chic dudc bo
nh1§m b&ng Nghi dinh Tong Trudng hay ﬁng quyét dinh Tinh
Trdﬂng, chc cong chuc hang B, C, D), cac vu tranh tung 1len
gquan den ?l?ﬂ tuynn cu hang Tlnh Quan Kﬂ khi ¢0 ddn khiéu
nai ve thu tue, tG chite cung nhyt ket qua

Riéng vé Tham Chéinh Vign, theo ché d¢ ol ndy, cd 3 nhiem
vy chinh:

- Xu chung than cac ban an do tna an HC xu 83 tham.
= Iu'pha &n ecéc ban an do toam An HC da xu chung tham.
~ X thu tidu quyet dinh HC bat hgp phap (voi bién sy

chong théng quyen)
Ngodi ra con cd che nhidm wu:
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- Xu 86 va chung tham nhihg vy kién xin thi tidu (todn
dign Tai Phir) cAc quyét dinh do Sée lénh cua Quoe
Tauﬁng (ve suu 14 TShg Thong ) hay Nghl dinh Tghg Trucng
bo nhigm céc edng chite cao cap hang A.
) Cac phap dinh HC tuy cb td 1949 nhung hoat dong van con
yeu 6t vl @inh ché +31 phin HC con xa la v& nhiéu khi ngudi
dan chua hieu minh ¢6 thé kidn Chinh phu.

4/ N&m 1960, luat 7/60 ngdy 23-12-1960, thiét lap wot
Vien Bao Hien, thanm quyen han hep, mang rhiéu mau sfic cninh
tr bon, vi ngedi nhitg nhiénm vy x@ 4n con cd nhiém vy tu van,

giup &3 Hénh Phip vA& LAp Phap, 48 2 cd ohd néy ton trong Hién
Fhap. Vien Bac Hien chur xfy dyng mgt 4n 18 ndo déng k4.

DOAN I) SU CAT THIEN cHE D0 TU PHAP VAI TCEV-(theo Hifn Phip
1-4-1967) .
V3i Hien Phap 1-4-57 v& qua ludt 007/683 ngay 3-9-68,
L o . . -~ 2 -~ ~ ) %
vien Bao Hien bi bai bo, (thit ra 42 huy %0 sau 1-11-196%),
Con toa Pha An bi ainh chi hoat dong, sAt nhip vAo TCPV qudi
hinh thite ban Pha An cd than quyen rong réi hdn.

1/ V3i Hién Fhap 1-4-567, Tu Phap 13 ndt quyen vd dude
traoc che TCPV, Do do che toa An ngay nay seé tryc thuge TCPV,
chit khong con chju sy kiém sodt cun Bo Tu Fhap niia.

, Tuy nhién chi 66 thim phén x1 4n 13 chiu sy théong thude
cua TCPV, Bo Tu Fhép van e¢dn kiém sodt nganh Cong t0, theo doi
sy ap dung ludt phip dé bao ve trét ty cdng cong.

Ehi cac nha 14p hién thao 1ludn vE 3 chitc Tu Phap 42 o
met s0 chu trucng chi nén cb mot ngach than phin xd 4n duy
nhét, goi 14 tham phén Tu Phap va che vi ndy cb thd duge chi
djnh d¢ x¢ vé H, Hinh va HC.

Hién nay, Thém phén xU 4n van chua co mot dgo ludt mdi
chi phoi. VA TCPV quan tri tham phén x¢ &n van duy tri 2
nganh ct. Sy quan tri ndy bao gom vide tuyén bd, thing thudng
va thuyén chuyen.

2/ V61 dno 1lugt 007/68, TOPV dude 46 chic vA dAudi ché
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a0 nay, ngenh Tu Phip v8 phudng didn t4 chite 443 phan chi &h
met he thong duy nhat do TOPV aong vai trd toa An toi cao.

K Vé phip dinh Ty Phap, céc toa an s6 va thugng tham van
con duge duy trl véi sy kidn sodt ova TCPV qua ban Phi An
(Phong Hinh va HS wy).

Cac toa &n S¢ than cb &Ry ad 2 thank vhan tham phan xu
an va cong $6., Do @b, tos Hoa Gidi Rong Quyen bi bAi ba (boi
dgo lugt 008/71 nzay 15.6.1971)

R Ve h§ thong phip ainh Hinh Chénh,Tham Chinh Vidn vi cde
% . -, ™ » ot b
Ton An Hinh Chanh van con duge duy tri nhimg tham quyen bi e
¢0i dpi khAi nhu:

—Téa in Hanw Chénh ¢hi cdn thinm quyen thudng tung &6 xt
ve bign sy todn dien t31 phin.
-Tham Chanh Vién nat &i cho tham quyEn xu phi an va xu
tieu huy cég quyet dinh HC;chi con hanh xu vide xét

XU chung tham cae vy an do Tda An HC a3 x¢ sd tham.

Nghia 1& néu 8o sénh v4i phép dluh Ty Phap, Tham Chanh
Vien va toa an HC gon gidng nhy ton Thugng tham va toa &o
tham.

Riéng Phong HC (Ban Phd An) TCEV, xit phd 4n ode ban 4n
do Tham Chénh Vién 43 x@ chung thém.

3/ Cac %oz An phai do mdt dao 1ugl thiet 18p, nghia 14
can chi Hanh Phip hay Tu Phap 18p ot loai toa 4n, nhurg dude
quyen thiét 14p mot loai toa 4n 45 b tai dia phudng.

Hién Phap 1-4-67(dicu 77) vd 1vdt 007/68 khong chap nhin
mpt t02 An A¥ec biét vOi thinh phin che thim vhan khong chuyén
nghigp. Co quan Hanh Phip khong thé t¢ ¥ 14p ra mdt tda An va
phong cho bat cit ngudi ndo 1am Chanh tham hay Uy vié cong 1.
Tuy nhien, khong phai 13 khong cb che tda &n d4c biet (nhu toa
én Lao BYng, Quin Sy Mit Trin), miégllé nhihg toa an ndy 4o
met dao lugt thiét 1dp vA do cac tham phén TGPV phan xu.

Gan ddy, voi Shc ludt 013/72 (6-9-1972), Hénh Phip tai
13p toa an Quén Sy Myt Trén. C6 thé coi &b 14 sy lan quyen
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V&0 nganh Ty Phép.

Nhung trong phap 1v, neu &a chap thuan su uy quyop cua
Quoc le cho Toné Thung5 thoi Sfc 1udt oo gla tri nhu mot dao
Luat, o quyen thlet lap mot lcgi toa an. oni MANg réng, hau
qua cua su'uy quyen 1a eap thdl tai lap tlnh trang én od da
chién tranh chy ra, hon 1a Sg.xu dvng quyen niy de thoy doi
¢d che Quﬂc Gia,

oo

Ching ta gla thu neu van &€ tla an m@t tran duge neu 1én
trﬂﬁc TCPV thﬂl TCEV o the phan quyet chap nhan sif tai lap
cua toa an nay vl hau qua cla "luat ﬁy Quyan” cho phep nhung
huy bo sy 1an quyen cua Hanh Phap-vdl hanh vi duge the hien
trong S4c Lugt ndy, nhu TCEV phal 1y2 chon Chanh tham trong
ngt danh sfAch Thanm phan do ving chien thuidt chi dinh.

MUC I

TCRY vA.KHGﬁH 7 DIRU 10
(LUAT B&Uu od TOng THONG 19571)

Cuge bau ot ¢ong—Thung vio thing L0/I971 44 bién thanh
doc od ma nguyen nhan phap 1y la khqing 7 diéu IO lugt 9/?I
quy dinh the thiic bau ott Tung lhong gay rz, tao cho lich su
lunt hoe va the gidi mot &¥c &idnm oo 18 chua bao gid ﬂay nhieéun
ban cai sai noi Then vao do, sy vi hién hay khong cug, chc
bau oyt Tong Thong thy thu?c vac tinh cach cua khoan 7 didu 10.
Phan quyét cua TCPV xét xu h¢p hlen dleu khoan nay cuné nhy
&2 tao cho mot sy hgp thic cu@c bau eu. Vi viy, noi mgt cach
khung qua &ang khao sat t cuge d doe c§d§-10ungl 18 chi khao
52t khoan 7 dleu 10.

DOAN I. cic BON xHOI T0-
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Luat OD9/71 nguy 23 6~107l ndi ﬁleu 10 khoan 7, quy
d;nh the thitc bau cut Tang Ihong, a3t diév kien g cu vien
phai duge sufgldl thi% " hodc cua 40 Nghi si, Dan bieu ho#e cun
100 _Aghi vien cac hoi dong Bo, ﬁlnh Thi Xa. Bleu khoan gay
nhiéu ban cai, tranh luin trén ke binh dién: phAp 1§, chémh
tri va doi khl ca ludn 1y nik.

Bon cong dan Nguyan Trén, Tran cong Quoc Cao thé Dunb
va LUdng vin Tho da khdl &on chanh 5 xin TCPV tuyenljguldleu
kKhoan tren 14 vi hién.

Uhung toi xin so ludc trich dan che 1y do ma nguyen idn
?l?ﬂ dan,tri ddn kl@n cua Dng LUUng vén Tho (vi sy luan quan
cun vin B2, st hiéu bidt ve phap ludt sd glan)

I) poN EKHGI T8 o0A NGUYEN TRAN AN (24-6-1971)~

Trong ddn thinh cau TCEV xvat trat dol quoc zia VE &én
Lo xXu khaan 7 dieu 10 ludt 009/71 vi hlen ong ngyen Tran &a
vien dan che 1y do thec & disu 10 khoan ? vlon dan vi:

1/ Vi phon dieu 2 kha&n 2 Hlen Phap 1-4-1967 an dinh
nguyen téc binh dfng zill cac cong dan.,

2/ Vi phan &ieéun 13 khoan 2 Hién Phap, thec @b quyen bau o
chi ¢b the h% gidi han bdl 1y do trat tu cnng cgng, nhung Sl
gidi th1¢u cua khoan 7 didu 10 khong 13 mot gidi han ¢o tink
cach trat ty cong cong.

/ Vi pham diéu 39, 4O 41, 42 va cac dicu ke tl@' cho
dén ﬂieu 49 Hién Phap5 chl cho ph@p nhung v; dan e hanh XU
uyen hanh do nhin dan uy nhiem ma thoi, Hién Phéap khong co
dieu kho&n nao cho phep Nghi 81, Dan bieu dugc quyen £i0i thieéu
ung cu vién Tong Tnong

4/ Vi pham dieu 70 Hién Phap, khong cho pheP cac Nghi
V1en quyen gidl thigu tr n. Cac hoi dong D6 Tinh Thi Xa eni
co nhién vy "&ieu hénh nén HO dia phusng”.

5/ Vi phan tlnh than rﬁng rai cua Hién Phap 1-4-67 ve
&ieu kien ﬂng out Tong Thcng va Pho 1ong Thong lhBD blen ban
&80 070, Quéc Hoi 12p hien (18-2-67) &5 bidu quyet bai bd khoan
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5 diéu 52 dy thdo Hién Phip buge g od vién T0ng Thingz phai
dude sy gidi thieu cua "10 DAn bidu, Jshi si hodic ndt chénh
dang', de cho "de ddng trong vide (ng o,

L) 30N KEOI 10 cUa ONG TRAN CONG QUBC- (24-6-71)

Nguyén don &4 vién dan nhimg ching cd md theo 36 khodn 7
dieu 10 vi hién vi: -

1- Vi phan @iéu 52 khoan 1 Hidn Phap vi o tr¢ todn quoc
khong the tryte ti€p bau Tong Thing vi g ot vién .. qua 1ot
vong tién khdi nd ol tri dean 18 ohe Hghi 51, Dan biew hode
Fghi vien,

2/ Vi phan tich than Hifn Phip vA& ¥ chi nhd lap hién 1967,
(tusng til nhu sg'vign dan s6 5 cua ong ngygn Trﬁn), thém vao
46 Chu Tich Uy Ben Lanh Doo Quic Cis (Gudng kin Tére Thing) da
50i thing &idp (=0 3/LDQE/TD ngay 26-5-67) dén Quie i TAp
Hien qg ph%n aoi s\ 2£idi thieu mg cit vien Tgmg Thghg trong
dy thao Hien Phap.

) 0N 0T 70 ¢Ua ONG CAQ THE DUNG-(23-7-71)

Nhimg 1y do duqcﬁvign dan tudng ty nhu trong cac ddn
Khoi to tren ve cdo dién nwd khodn 7 didu 10 vi hidn vi:

~ Vi phgn diéu 2 khoAn 2, didy 13 khoan 2 cua Hidn PhAp.
~ Vi phan tinh than cic nha Lap Hidn 1667.

BOAN . CAC LY DO BENH Vyc cUA VIPY cHUBNG Lf vi HANH PHAP-

ehm w

I) XET LUSK TR4NG oU4 VIAD CHUGNG Lf BAW CANH TCPV-

[ D S e Y e il

. o~ 3 F » .- =l B
Chung toi xin tom cac &iem chinh yéu gau day:

1/ Bieu 10 khoan 7 khdng vi phan sy binh d&ng giva che
cong dan vl ngudi ndc ra lng ol Tong Thong cing phai chiu syl
chi phoi cua diéu khodn ndy mdt chch dong deu. Doi chiéu véi
ludt s0 62 (6-11-1962), dicu 3 cing buge ng cud vién Tong
Thong Phéap phai cé sy 2idi thidu cua 100 cong dan, Dan biéu
Quoc H¢i hay hoi vién hji dong Kinh 76 X4 H3i hodc cAc Nghi
vien,
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2/ Dicu kién nldl thlgu cu tinh cach trat tu cong cong,
hay khang tuy quan diem cua moi ngddl Ket luan trang da trlch
dan kién cua- Hghi Sl Tran vin Quaﬁ 14 diéu 1hoﬁn 1uat nﬁy

giup chung ta mou tién t8i ché &0 Lﬁdng Bang nién &inh va ngin
chin Cong San ndm ving ra tranh od.

3/ Cac Nghi =1 vA Dan bieu gifi thiéu hg ou vidn Tong
Phong va Pho Tong Thong voi tu céch 14 whin si nhicv hon 14
tu cach chitc vy. '

. 4/Hién Phap khong cam Nehi vién pili thidu g o vién
Tong Thong va Pho Teng Thing.

5/ 86 200 ¥ehi sI va Dan biéu cung hon 500 Hghi vidn 6o
the dua dén § 1idén danh du dieu kién fng cu, khine de dang cd
sy doc quyen.

6/ Hién Phap phei @uge giai thich theo hién trang cua
quoc =ia, chi khong thec tinh trang qugc cin ¥hi Hien FPhap
Auge thanh 1ap.

I) XKUANG BISN LUEN cUa FHU DA TLULT PEAP 14l PO ®0ug tudvg-

—— e i ket B i B e Py e S

Trong khang bién 1u@n nay, ong Phu Ta Luat Fhap da dun
ra cac 1y do sau, nd theo &6 khoan 7 &ieuw 10 khong vi hicn:

1/ Luat khSn cir @odn thi co the 1anm duge , Hién Fhap
khong zhi nguyen téc gldl thlau kKiong co nghia 1a lult bau cu
khong dugde d&t dieu klen ng G2

2f ihﬂng vi pham nzuysn téc bau ou Trgc tiep Pdl dleu 5&
dman 1 Hién Ph%p quy dinh vi khong tao thanh cuoc bau cu ludng
cﬁp mA theo 40, cd tri todn guoe knnng co quyen bau cu trgb
tlep. S0 sanh voi pai Hén va Phap, cac ing cd vién dsu ¢d su
gidi thigu.

A/ Khang vl ph?m bu'blnh dén gido cac cong dan., ai dn
dieu kien deu ¢o quyen ing cu.

4/ Khong han ché quyen bau cu cua cong dan vi vin de cin
ban khong phal ia cf dong Ung cufvlcn &e lgﬁ chon ma la lya
chon ngudi co v thic trach nhien, kha ni¥ng va uy tin.
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5/ Khong tao cho Qude Hod mct thom quyen mdi ma chi gziao

w2

cho ¢ nhén dan biéu, nshi si Mot nAng quyén hanh xd tdy ¥

DO4N IT. PHAN QUYET cls TCPV-
Do voi cAc don khéi 13, TCPV chap nhn vé hinh thie

vi nguyen don co du 1gi ich &€ hanh xu 4 quyen (@d 1A quycn
1di bo phiéu) .

v noi dung5 TCPV bae bd che don khdl toﬁ truycn tich thu
tign dyt phat, véi nhime 1y do chinh yeu sau day:

1/ TCPV chi x&% xU‘dleu 10 khoan T ve khin canh nﬂﬂp 1y,

chi khong ve tinh cAch nén hay khong nén ddt ra nguyen téc
gldl thleu

2/ Bong ¥ voi vién dan &0 5 noi khang bién luan cun vi
Fhu Ta Luat Phap

5/ Dleu lj khoan l Hicn Phap quy dinh quymn beu cd va
e c cua cunb dan nhﬁl tuan theo dicu kler va thu tnun luat

dinh, khaun 5 gicu 53 con guy dinh than r%nb ung cd v1bn phdl
hol au cac dleu ki€n khac dy lleu trong luat bau ey Pong Thong

va Pho Tnng Thong Nhit vay Quode Hoi co toan quyen quy dinh
thén gt 80 Aicu kien ma khong vi pham sy binh ct%inG

4/ Cac bién ban cus Qunc n01 Lgp Hién khang hé biéu 10
ro rét § chl duy tri hay bAc bo nguysn the gidi thigu.

5/ Khong vi ohan nguyen t*c Law ou trye tiap vi1 khong
tac neén not cuoc bau ou 1uong can

DOAN IV. NHAN DINH TONG QUAT-

Sau phan quyet cuL TGPV ve syl hdr hltn cua ﬂhD 7
disu 10 Lac i kién phan doi va chnp thuﬂn &eu aci nol va ¢d
truﬁg dan cac blen luan, so sanh.h.ﬁc suy dien tu cdc diew
khoan cﬁn ban ¢b lién guan den cuge bau ou va da duge trinh
bay phan trén,

*

LY - R 3 ~ ai L F Ll
Tiep ‘theo 14 cugec bau cu da dien ra dung vdi y ruon
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cua mit £ ngudi, ngoai try nhing tryc tric tac thanh mt hién
tugng ky la. DO 13 sy &de cu.

Gidi han quyen imy cu 14 mot viée khong nén lam, dd fige
quyen 1am. Cudc bau cu Tong Thong nén dude quen nigm danh udt
sy ty do g ¢ t tuoi trudng thénh (hay trén 30, tam thap
nhi 18p), tru phi ¢o0 an tiéy hode dai hich hay nhing an nguy
hgi den danh dy. 3y gi0i han chi nén cb khi cin cit vao kot qus,
cugc bau c¥. Néu qua it phidu (5 hay 10% tuy sy an dinh thec
ky thudt) thu duge, thdi phai boi thudng tién in phidu cho
chinh phu. Riéng trudng hop s6 phida qua nho khdng thé chip
nhgn duge nhy dudi 1 hay 2 phan nghin, 8 bi coi nhu phan toi
phi béng dén tdc vA chiuv wot hink phat giam hay tién n¥ng hon
nht ¢hi phi tShg 80 titn ma chinh phu chi tidu cho cuoe bay
.cu. Xin chl ¥ @iy chi 13 as nghi 1y thuyét cva chimg t6i.

01 sy vige da qua @i, nhigt tinh chirh tri &di nghich
cung mau chong tan &i. Con lai 18 vAn A48 gid tri phép 1y cing
vai tuong cua TCPV tac nen mot An tugng 0t hay xdu, tuyv ohin
doan moi ngudi. Wén agt TCPV vao khung canh khong phai chi ob
phap 1y, mé con nhiou phudng dign khace nhy ckinh tri thé hign
bdng nhing hinh thite ap lylc ngam ngam hay cong khai. Sy may
mér 14 G6n nim 1975 Qude Hoi Lap DPhap nhiem ky t3i s& bidu
quyét mot dao luit bau o Tong Thang va Thé Tong Thong khac.

MGt nhan dinh khac 13 qua hiu hét che phdn quyst cua TCPY,
ching ta chl y mdt diéu d¥ic biét 14 cc okl niy thuong ehll trons
dén khia canh phAp 1y (HAnh Phép ¢é QUYEN hay khong QUYEN) va
lang quén khia canh hgp thdi (cd NEN hny khing YEN), khoan 7
diéu 10 13 mdt minh chimg quan tronmz. Gidi thich syt kién nay,
ngudi ta ed the nhin vao khé ning nhén o cua TCPV, Ba so
tham phén 13 chuyén vién Tu Phap, do &0 chh trong phan 18n
vég phap 1% Eﬂn¢lé hi%u n¥ng cﬁ§ van dé, Nhimg phén quydt vi
the chju nhieu anh hudng cua khe ning ci nhan ndy.

010]s!
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k&t Imfn

7_51 CAO PHAP VIEN khong phai 18 mot d¥e diem cua Hién
Phap a I ang Hoa ma con la mot ¢6 ché mang dén sinh hoat

chinh tri va phép 1y nhieu sy cai cach, nhat 1a trong 6 chite
®u Phap,

Ve phudng dién chinn try, ICPV qua nhung phan gquyét da
tao dude mpt uy the tudng d%i ving vang Vai nhitng nim thi
hanh Hlen Phap, phai cﬂng nha_m rang bo uméy Quoc Gia chua vin
chuyen dieu hoa. Hanh Phap, vdi qua nhleu phuﬁng tien ve nhan
sy lan tai vat, hau nhUikhuynh loat Quoc Hoi. iang Thong da
dadt nhe vai tro nhung v1 chi huy cap duci , dda ho aen
tinh trang thu dnng, don mgi viee g1al quyet len cho iong
Thong Nguﬁl ta tubng tuQng, ngoed nol cac cus Thu Tyong con
wgt noi cac cua Tang Thong

Con ve Quoc HQl, st chi trich cua dan chung &z hudng Ve
ﬂay qua nhleu Quoe Hol la noi duge co; the hién sy ba Sh, i
klen qua nhleu nbuhg 1@1 o0 hdp va vo h_eu khi hanh X quyen
bleu quyet lap phap cua minh. €6 khi 1ai td chol ca guyen cén

ban.nay cua Quoc Hoi.

Chi riéng ve c6 ché to0i cao thit ba 14 TCFV, mic du cung
vﬂﬁng pnai mgt 80 khuyet dicm do nhung ap 1uc chlnh tri va
cac biéen chuyen thal cugc tao nen, da biéu 1¢ &ugc sy dge lap
va uy thé cua quyen Ty Fhap.

Tuy nhlcn, qua sy trinh bay trong cac phan tren, chung
ta nhan thay ngoal nhing kho khi#n mé TCPV 48 phal glai quyet,
con chung van e ,quan trong duge 48t ra cho TCFV trong tubng
lai. Khiung van ae nay bao gom 2 phudng dlen chuyen mon va
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chinh trj. Ching t0i xin tém luge vd cham ditt luan vin nay.

l/ Trudc nhat vOi tham quyen kiém hién &ch thile hlen
dudi hlnh thie glai thlch qlen ZF'ha;p.3 co nen danh cho tat ca
le cang dan dudc nanh xd quyer yeu cau TCPY glal thich Hién
. Phap hay khong? Su han ché to quyen cung Co mot vai lgl ich,
nhung tao ra Sy in 1ing tuyet doi khi ¢o ay thoa thuhn giva
cac téc nhan cd tham quycn khdi 46 do luat 007/66 an dinh.,

o/ frong £6 tung kKiér phap, phai glal quyet nhit the na.0
vi nhung kho khin trong sy ap dyng thu tac trudc TCIV co bt

buoe phal tuan theo nhing 1uat 1€ cu trude Thaw Chanh Vien hay
khong?

Glao su ngyen quang Quynh, chap nhan SR duy tedl au dung
nay vl tinh cach lién tyc cua an 18 va vi luat 80 007/68 da
minh thi gldfnguyen thu tuce +huﬁng to trude taa Pha &n va Tham
Chanh Vlen nen khong c¢o 1y do vi baec khude thu tuc xin thu
tiew quyet ainh HC trude Tﬂam Chanh Vien, vdi nhing khoan
khong nguge lai £5 tung Kiém phap mdi.

-~

3/ Qua v an Dan biéu Tran ngqa Chau, hau qha cua van de
duge glal quyet nhu thé nac khi Hanh Phap khong chap hanh mot
phan quyet cua TCEV? Bang 1y ra Hlen Phap phal tru lleu cac
trudng hgp d8c biet neu.Hanh_Phap va Lap Phap khaong Ph&n nhan
thi hanh mot an vin eua TCEV. C6 thé 14 ban cho TCPV tham quyun
chlnh tri nhy cong bo cho todn dan nhan 61nh cua minh vo hanh
v1 nua Hanh Phép va Lap Phap Quyer nay co tinh cach ! huyun
cao hau tao lap ndiHanh Phap wal arn Fhap tinh than tron Hien

cung trong phap

4/ V&i khuynh huang hgp nhat 2 heé thang toa An HC va iu
Phép hién huu, TCEV ae thye hlen khuynh hudnug nay bing phucng
cach nao? Co 2 gla¢ vhap cho van 26 ;

- Duy tri cac toa an HC v3i nhiem vy 8¢ tham va Tham
Chanh Vien phuc tham, Sy hdp nhat duge thye hien ndi
th tuu ph& an.

- Hojic b3i bo toa 4n HC, thay thé véo d0 theo tinh than
phan cong1 mqt ban HG tai cac toa 50 tham va mot ban
HC tai toa Thugng Tham (de thay thé Tham Chanh Vién).
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Giai phép ndy tao nhidu ich 1¢i 14 phu hgp véi khuynh
hudng hgp nhdt 2 hé thong o 4n va khoi phai +on kém
ngan khoan thift 1ap cie tdm 4n HC, them vao 46 khi cé
céc ban HC tai toa sd thgﬁ,'hy vong cang 1y sé @én gan
dan hon.
5) Ve nhan sy¢, yeu t6 lanh dao quan trong ae tao mhidu
anh hudng 48n cée cd quan hiln dinh khac. Mot thi au noi 7cpv
Hoa KY¥ cho thiy, nhime quydt dinh do vi Chérh 4n 43i cao, 8ng
John Marshall, ladm ti#ng quyen hanh oua chinh phi 1idn vang.
Ong auge John idams ba nhi¢m vao ném 1801 va trong sudt 24 nim
tal chite, Ong 43 ducng dau vai hét thi thach nay dén thi thach
kia vequyen Hidn Fhép va 48 thing (qua odc v Farbury kidn
Madison, vy Cohens kidn Virginia 13 od the £3t b6 nhimg dao
1udt cua 1iéu Bang trai véi i Phap Lién Bang). John Marshall
ct cong mang 1gi cho TCPV mgt dja vi siéu vict va quyon hanh.

5/ Doi vdi 1udt Uy quysn hien tai, TCPFV 58 zidi thich 91

ﬁy quygn cua Quoe Hoi cho Tghg Thgng nid the nde khi co st
ehi trich? Xin trich d4an w9t val y kidn cia cic tae giz, 1udt
gia ve van de nay.

B Ingt gia L& tai Trién: "Hidg Phap 1967 Xhéng minh thi
chap nhén quyen Lap Phip bing 3fc ludt cua 90ng Thong do sy
Uy rhigum cua Qude HOi vaA chi quy dinh trong disu 64 ring trong
cac trudng hgp ddc bist Tong Théng cé thé ky Sdc luat.." (Mhiém
vy cua Chanh tham tda Hinh—trang 155 .

B Giao su Nguyén khfc Nhar: "I G Phép 1l-4-67 chi tru 1iéu
co mot trudng hdp Tong Thong dude ky She luit, a4 14 che She
luat tuyén bd tinh trang bao dong, gidi nghiém hay khan trucng
(dicu 64) vi v%y dieu 42 cua Hién Phap 1958 cho phep Quoe H@i
9y quyen cho Tong Thong ky chc Ske luat thye hién chénh sich
khong con gid tri ni" (trorg Tdp San Nghién Gl HO s- 4 nip
169, trang 120).

7/ Sau cﬁng trude nhing khicm khuyat cus nen luﬁt phap
cl 431 VN, nht nhing sy bat thudn nwbt. TORY con ¢ quyen "lap
phap"blng clch tao nhung an 1¢. Nhime An le nay co se tré
thanh niiing tién 18 quan trong va hin higu hay khong tiy thude
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vdo sy phdn quyét cua TClV v4i mdt tinh thin dde 18p va &b
khi doi hoi sy can dan.

D6 chém dltt ludn vin ching t3i xin duge trich dén mit
doan cua Edouard Herriot:

¢ d r

« "@ﬁtﬂlgi 1am ning cua dan chu «ii cho réng 19« ich cia
toan dan J irong cuo ty giao phd cho nhing chanh phl. yéu &t,
de bi chi pt.oi bdi nhicu 8nh huﬁng, ho¥c u mé v3i nhtng Lgi
ich nho, mé nhimg 1¢i ich ndy thi bidn cdi ludn.. Lgi ich
auqc,i thic cua Ty do 14 muon co mot chénh.quyan ol mot S0
ngudi sdn séng den minh cho nhidm vy, & md hidu nhidm vy cie
minh, cing & hanh didn Audng dau céc cudc tAn cong cua du
lugn bing ¥ chi sang suot va menh dgn @i hoi quyen uy nhin
lanh trach nhiém" . '

At
L
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~ Nguyen v&n Bong
~ Truﬁng tién Dat

~ Tran vén An .
- Nguyen khfc Nhén ;

TAP CHI

- B2o hang ngdy

- Bao &jnh ky

- ngyén quang Quynh:

- Nguyen khéc Nhan :

- Nguygn duy Thanh
v8 Pham van Tam

- Phan dinh Hung

- Anh Viet . :

Luat Hieén Phap va _Chinh Trj Hoe
Sal Gon 1971

Hién Phgg_ghu Thich. Sai Gon 1967
Dan Chu va Hien qup sai Gon 1966

Ciang vin Luat Hanh Chanh Ban Dde
S¢, Sai Gnn HVQGHC, 1971.

Chinh Ludn, Hos Blnh? aong Than co
1ién quan den vy bau ey Tong Thong
/10/71 (Xhoan 7 didu 10),

Que HUdng,_Nghlen Cuu Henh Chanh,
Gap Tlen Chlnh Van.

Tham quyen ¢ ua TGPV, Sai Gon,
Nghlen Cltu Hdnh Ghanh 4~ 1969

Khiia C@nh phap 1y ve thué Kiem Ude
Sal Goﬂ thlen Cuu HC 4-1969.

Van de klem soat sy ton trpgg en
Phap cua Togg Thogg Sai Gon, .
Nghién Cuu HC 4<1971

Tudng Quan give Giam Sat Vien va 3
¢g guan Lap Phlg_ﬂénh Phap Tu Phap
Sai Gon thlen Cuu HC 1-1972
Ban ve cac cd_gpan co nhla%mgu
klem Hién qua _cac chinph the. Sai
Gon, Que Huong, bg 2, 4-1963
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e I\Iguygn manh Con TCEV Va I{hoan '}‘ Picu 10. Sai Gon,
Chinh Vin - so 371
LUAN VAR
- Hguyen van SO : 13 _Chite Nen Tu'Phap de I CH, Sai

Gon, luan vin +o+ nghicp, Poc Su
16 HVQGHC 1971,
- Le phude Ninh : Q%Che Chanh Ba.n:g__?a B6i Lap

A B st —dam . w

Ohlnh Prl. Sai Gon Luan vin tot

i e ol i

N . nghlep, Bm‘* Sy 16, OVQGHC, 1971.
- Dao hong Hai : Tim hieu ban Hién Phip ng;a_y_ 1-4-67
Qua Tud T"lﬂh Hinh Thanh Cun MO

e il s bl I NI ST i «.-..__,....“ —

Sai Gon, Luan vin tot nghicp, Cac
Hoe T, HVQGHC 1958
~ Le vin Toén : Cac B:th Ché Q_ugp > Gia Cua ‘Jo;jl e

Nhi Cong Hoa Viet N Nam. Sai Gom,
Cao Hoc 4, HVQGHC, 1870,

AN PHAWM cOa cHINT PHO

- VNCH, 6 Ghile VA Difu Hanh TCPV. S3i Gon, Luzt007/68,
1568. 5 '
~ VNCH, NOi guy Dicu Fanh TCPV. S3i Gdn, TCDV 1068

- VNCH, Ludt Bau CU Iong Thiag 107).. Sai Gon, Lugdt 009/71
1971.
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