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CHAN THANH CAM TA

Gido-aw TA VAN TAZ

* Pién-si Chinh-tri-hoe

pAi TAN TINH HUONG DAN VA SUA CHUA
TRONG VIEC HOAN THANH LUAN VAN NAY
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HE-THONG TU-PHAP DE NHI CONG-HOA

: Heén-phap 1.4. 1967 di dem las cho £5-chize Tu-phap
Veét-Nan nhitng nguyén-2&c chi-dao mor, Zin-Zién hon R
tnude. Nhitng nguyén 2éc ndy dang duzre Hhure-haén dan dan.

Taong vegc £um hiéu hé-#hhg lu-phap dé-nhas (Sng~
Hoa, de-tau duwoc duea lom ba phan :

- Phdn th nhdt : Y-nidn cm-bin v& £5-chire
Tuw-phap Vogt-Nam

- Phin thit har @ 15-chize Tu-phép Veét-Ham.

- Phin it ba : Nhdn- xét ve 5 - chite
Ti-phép Vaét-Nam.

L
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PHAN THU NHAT

Y-NIEM CAN-BAN VE TO-CHUC
TU-PHAP VIET-NAM

[THuU.viEN Qudc-GIA

Trung phgn nBy, trudc tien trlnh bay cac nguyen tEC
ghl trong hlen -phap lien-guan tﬁl £0-chic Tu-phap. Sau do
de cap den cac nguypn -t&c thuc- tian dugc ap—dung de cho to-
chie Tu-phap hoan- hac.

I.- CAC NGUYEN-TXC HIEN-DINH

Cac nguypn ~-tic hian dinh nay co thp chla lam hal
loai + cac nguyen-tac hien- d:nb ve cac quyen va bao dam cﬂnE
dar trude tn—chuc Tu-phap, va céc nguyen-tic hian- dinh ve
quyen hanh vz to-chite nganh Tu-phap.

A.- NGUYEN-TAC HISN-DINH VB CAC QUYBN VA BAO-DAM CONG-EAN
TRUOC TO-CHUC TU-PHAP

Cac uuyen v3 bam dam cang dan trﬁdc to-chue Tu- phap
duge ghi trong cac disu 7, 8, 9 va 14 cua Hien- phap Hién-
phap coi eac Tos sn nhu la mot ban-dam de cho naddi dan duge
hUGng su an- tuan trong ban—than v _trong doi tu cua minh .
Enng thoi , Hlen—phap ghl nhung uuyen clia nguoi dsn khi bi
dua ra trude cac Tos-3n.

1}- Vai- tuung cua To 0g- gn trong su bao—dam an-roan ban-
than cua cong-dan

Theo doan 2 va 3 cua dieu ? Hlen—phap, "khnng al co
the bi bat-bd gism giu néu khong cd menh-lenh hgp-phap cua
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cd-guan cd tham-quvan 1ust~dinh ngoai tru triong - hdp pham-
phap nua-tang. Bi can va than-nhan phal dudc thong-bao
trong thdl*glan luatﬂdlnh Moi su csu~1uu phai ddoe dzt
dudi quyen kiém-soat cua cd-quan Tu-phap" -

Gsn ¢ vao dieu nay, khi ngddl dan bi cac "ecd-guan
co thQM-cuyen luat- dlnh" bit-bd va giam-giu bo nmenh-lenh
hdp-phap" bi can cd auyen doi-hoi dddc dua ra trudc mnt cd-
quan Tu-phap da bidt mlnh bi bit ve toi gi, v1 theo Hlen—
phap "moi su cau~luu phal ducge dat dudi su kiem-soat cua cd
quan Tu-phap" .

irong thuc- te, hlen nay chua o ﬂnt dso- luat nzo an-
dlnh "thoi- han luat dirh" ve bcn«phan thong*ban cho bi-can
va than nhan, cung chus co mob dao-luat an- -dinh ﬂsehﬁthdc
yeu-cau Tog-an can- thlep de kiem-saat sut hat gid glung nhu
luat Babeas Corpus cua Anh.

bieu 8 cus Hién-phap dlnh rang *khnng ai cc nuyen
xam»nhap, kham xet ndl cu- tru va tich thu a5 vat cus neudi
dan tru khi co 1enh ¢cna Toa-an hoze khi can bao-ve an-ninh
va trat tu cong- cong trong phamnvl luat*dlnh” van chitz co
dao-luat mdi minh- thi xac—dlnh csc ﬁlFu—klen hanh- ﬁong rua
cac co-quan c¢o nhlem-vu bao- ve an-ninh va trat tu cong-chF
trnng trudng—hdp xam-nhap, kham xét ndi cu-tra va tich-thu
dc vat cua ngudl dan.

BlEu 9 cua Hien- phap dinh rang "uuﬂc -gia cong- nhan
va bao-dam quyen tu-hdu va mot su boi thdﬁng nhanh cbong va
thoa—dang theo thai gia cho cac sd-hilu-chi ma thi-san bi
truat-hiu har trﬂng-dung" ?hn chda co dan-luat an- dlnh mot
qul-che mdi va su bcl-thudng vi trust-hiiu hsy trung- dung,

Bieu la cua Hien-phap Iac-nhan " s ton—trcng phong—
tue va tap—quan cua dongabao thieu-so va v1ec ¢an phal thiet
lap nhung Toa-4an phong-tuc de xet XU cac vu-an giﬂa cac dong
bao ay" ThUC-hien dleu 1uat nay Bu Phat—trien Sac-toc v3
Bo Tu-phap dang xlic-tien hoan-thanh mot he~thong cac Toa-an
phnng-tgc.
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2)= Cai- thien su dleu-hgnh nga Tu@-phap va su bao-ve
cac bi-can trﬂdc Toa- a

Hian-phsp 1.4.1967 d3 long-trong danh cho bi-cso
hUHg ban dam.hlen dinh nhit dudc thong~bao trong thoi- -gisn
luat -dinh. Khong the bi tra- tan, de doa hay cudng-bach thi-

tol, Su nhan toi trong trudng hdp nay khong dudc coi 1z
bang-ching buge toi. Phai dude xét-xu cnng-khal va Mg
chang. bDudec suy- -doan la vo-toi cho tdi khi ban 4n xac-nhan
toi-trang trd-thanh nhit-dinh. Su¢ nghi- van ¢é 1di cho bi-
can.

Ngoai cac dieu ke tren, Hién-phip 1967 co vai diem
di xa hon luat hien-hanh.

Doan 6 dieu 7 dinh rang ; "bi-can co guven duoe luat
su blen-ho aut kidn trong giai- dnan tham-van ke ca trong cugc
dleu-tra sd-van" . Thi-hanh dleu nay, thnng—cau 20.6. 1969
cuz lién- bo le Yu, Tu- phap va Qubc- phong da an—dinh the-
thie du-k1en cua luat sul ngay trong glai -dogn bi can dang
dudc dleu~tra sd-van tai Canh-sat cuﬂc.

Bleu 7 H1en-phap con dP—cap den trddng hop teai- ngoal
hsu-tra cua mot val loai bi- -can. "06 the dude tal ngnal neu
bi-can bi to-cao ve mﬂt toi tleu-hlnh chia co tlFH -4n aus 3
thang tu ve toi pham co»y va néu cé dla-chi nghe nghlep
chec chin. Nu bl-ﬂaﬂ co thal tren 3 thang, hoi du cac dieu
klen tren tru él&Uuklen ve tien an, cung dude hddng uuyen-
1gi dor.

Sau het, Hien-phap da danh dau dc tien-bﬂ ¢ua cac
nhs Lap-hlen 196? trong hai doan 9 va 10 cha didu 7.

Dodgn_ 9 dinh rang "mot ngudi bi bit glu can-dc ¢o
quyen doi quuc-gla boi thudng trcng nhﬁng dieuekien 1ugt—
dinh sau khi dudc tuyen-bo vo toir. an 13 ﬁnt cai-hudng
auan- trcng so voi 1uat cl. NhUng nguyen-tac nay chua dudc
ip-dung vi chus cé mot dgo-lugt minh-dinh cach-thmic thi-hanh.
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Boan 10 dinh rang "khcng ai ¢o tha bi cau thic than-
tha vi thleu ng" . Na? chitg co lugt moi minh-dinh cach thuc
thi hhnh dieu luat nay. Nhung qua cac cuﬂc than luan trUdc
Quoc- Hoi Lap hieén de-nhi Gcng—Hoa, v-dlnh cha cac Dan-bieu
15 chl bal—bo su Cau—thuc thanuth9 ve csc ng dan- sut ma thoi,
van duy-tri d6i vdi cae ng ve hinh- su va thue-vu,

B.- NGUYEN-TAC HISN-DINH VB QUYRN-HANH Vi TO-GHUGC NGANE
TU-PHAP

1l)- Nguyen-tgc phan-quyen va_su_doc-lap cua cac
Tham-phan xu 3n

Dleu 3 Hién- phap 1967 viet ring "Ba co-auan Lap phap,
danh—phap va Tu- phap phal dudge phan-nhiem va phan- auyen ro -
ret“ Muc—tleu dieu nay doi hoi ve phan Tﬂ-phap, su doc- Iap
cua Tham-phan xU-an. Cac Dan-blpu Lﬁp hlPﬂ de- nhi Gong-Hoa
da dxc- blet churtrong tdl s dﬂl*hol 3y va danh cg Chugng V
Hlen-phap vai 9 disu-khoan cho su to-chie T6i-Cao Phap-?ieﬂ
V3 Hcl-Bong ThaM-phan 1a hai ¢d-guan co nhlem—vu bao- Ve sut
doc 1ap cua Thaﬁ-phan Xtt-an.

Su quan-trl nganh Tu-phap dudc hoan—toan trao cho
T6i-Ca0 Phap-Ulen vai ngan sach rieng va cuy@n lap*uui tu-
tri. Ngual ra, cac Thampphan cua Phap ?1en dugc tuyen—lﬁa
theo mat thu—tuc dac blet vilz bao- dam kha-nang uy-tin, vla
gil duge doc-1lap d6i vdi Lap phap va nhat 13 Hanh-phap.

rat khac, cac Tham-phan xi-an trong su tuyen chon;
thang thﬂdng hay trung- ph@t duac hoan—taan dat dUdi quvpn
cls Toi-uac Phapvvian vdl su c6-van cus Hal Ennf Than- phﬁn
do chinh c#e Tham-phsn bau len, khong ha e Lpp—phap va Hanh
phap can du.

2)- Nguyen-tic hien- dinh lien-guan dén to-chuc neganh
Td—ghsg

Disu 77 Hién- phaﬁ dinh rang "moi Tag-an phai do mnt
dqc-lu%t thiét 1§p". Dieu nay tranh duge s lam-dung eua
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Hanh-phap tu-y dst ra nhing Toa-in dac-biet de cung-c6 chanh
sach cus minh.

Hian- phap cung bao- ve bl-csn bing cach trao vlec
buoc tDl va xu-an cho nhing Tham-phan chuyen- nghlep, co mot
nang- ldc phap-ly vﬂng-chac Thanpphan cong-bo theo doi su
ap-dung 1uat -phap de ban—ve trat tu cnng ccng, Thamwphanj
congnto lo- thuac va chiu su kiam-soat cua Bo Tu-phap. Tham
phan rd-an quyPt ~dinh theo ludng-tam va phap- luat Audi sut
kiem-soat cua Toi- Cao Phap+vien, su Kiem-soat nay la xem
Tham phan XU-an ¢6 Xu ding phap-luqt khong .

11.- CAC NGUYEN-TAC THUC-TIEN AP-DUNG TRONG
TO-CHUC TU-PHAP

Bay la nhdng nguyen -tac dUdc ep dung ds cho £o-chie
Tu-phsp dude hoan- bi vy de phan-anh che-du dan- chu.

A.- NGUYBN-TAC IWONG-CAP TAI-PHAN V) HOI-PHAN

1)- Neguyen-tic lutng-cap tai-phan

ﬂguyén-téc ludng- c5p thi-phdn cd tanh-cact ky-thuat
nham d3m+hau su phan-xu trung—thuc, kv- luﬁﬁg tranh dddc aut
1am lan cé the xay ra neu ehi xu mat 1an. Tog-an x@ lan dgu
gol 1z Toa- an xu sd—tham- Toa-an X lai goi 15 sut phtic-thsm
hay chung- tham.

. ’ b - ~ LN % E .
Toa-an x¢ so cung nhu chung-thzm deu xu ca ve tinh
va 1¥ vu-kién.

2)- Nguyen-tic hoi-phan

Nguyen-tac hGl-phaﬂ co nghla 1a trong phien- tca co
nhleu ngudl ngol X! va ban 3n la mut auyet -dinh chung cua
hqi-doan XU an.
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Hol—duan Them- phan co the chi gam cac ThSm—phén
chuyen-nghl?p cung nhau thau-lugn de dl tdi mﬁt ban phén-
quyet phan -anh ﬂUah*ﬁlem cua tuan-the hoac clia da-sb hﬁl-
vien cua hnl-duan xu an. Triong- hop nay dddc ap-dung tal
Taa Thudng-Thgm va Talncao Phap-Uien. Uu-diem cua né 1y =u
than-luan gida cac Tham-phan xu-an lasm cho vunklen duce cdu
X et ky 1udng va day 41 hon. Ngoai ra, phan uuyet duge coi
13 cua toan-the hnl-ﬁnaq glup cho Thampphan trong hoi- dmﬁn
tranh dude cac ap-luc ben ngoal khong rut re khi phat -bieu
y—klen, khong lo ngai bi tra-thu. HhUng nhudc diem cus nod
1la co khi phan- quyet clia hnl doan chi 13 de-ﬁghl c1ia mct vi
Tham-phan trong th doan dudc giao nghien-citu ky-luong he -
s¢ nql vu.

Hnl-doan Tham phzan cung ¢ the co tanb-cach hon+kdp
gom mnt mat cac Tham phan chuyan- nEhle. mot mﬁt nhﬂng tu-
nhan. Cac vi Thaw-phan chuyen nghlep thuﬂng chi biat dan
khla canh phap-1y cua van*de, nen trong nbung v tranh tung
va nhﬁng hoat-dang chuyen nghlep thanh—phan tu- nhan xu-an
dudc chgn trnng sc cac ngudl 3 trong nghe, hieu ro Caﬂ dac-
dlem rleng b1et cua nghe-nghlep, ho se glup cho Tham- pban
thauetrlet mot s0 kh1a-c@nh ma ngdﬁl khong g trong nghe khd
ma biét ﬁudc Hinh-thuc hol-daan Thsm-phan honwhdp dude ap
dung tail Tog~2n Lao-dqng, Tca dai-hinh thﬁ@ng—them.

B.- NGUYEBN-TAC CONG-DAN BINH-DANG TRUCSC TOA-AN

Nguyen ~the cﬂng-dan binh- dang trude Toa-an la he-
luan el nguyen ~tde cong-dan blnh—dang trude phap- luat Dieu
2 Hién- phap 1967 minh thi "Qubc-gia chuhtrudng su binh-dang
glda cac cong- dsn khnng phan blet nam—nu tﬂn-21ao sdc-toce,
dang phalh Pisu nay o nghla 13 moi cong -dan deu dude phap
luat Qo1 xu mot cdch binh- dang, chi cd Hnt phap- luat cho moi
ngddi trong nﬁdc, khong ai thnat khoi nen phap luat ay de
dUdc uvu-dai hozc bi hac-dai vi ly~-do giai- cap, ton-gizo,
dang -phai...
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C.- VAN-DE THAM-QUY®EN clia CAC CO-QuUAN TAI-PHEN

A k) F = * = - Es
Tham-quyen cus cac cd-cuan tai-phan gom tham-quyen
Fl "~ " A 3 ?
pho-du va tham-guyen quan-hgt.

Ve tham-qu}ren phﬂ-d‘&, luat le czn- cd vao ban-chat
va tam ouan- trong cua vg-klen de an-dinh cd-guan tai-phan
nao co tham-unEn xét-xu va Toa-3n nay thuoe he- thong naﬂ
(dan-su, hlnh-su hay hanh chanh v.v..). Trong he-thong av,
Toa thuoc cap nao se xi so- tham hay cbung-tham

Ve tham—ouyen quan- hat, luat lp cho taz biat Toa- an
co tham*ﬂuyen pho- dd vu—kien toa-lac o dau. DMuc-dich cla
luat-le ve tham- quyen quan- hat la dem lgi su tlen—ldl cho
nguoi di kisn; cho viec truy- tam bing-ching trude mot Toa-3n
ms cic tung-nhan de lui téi.
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PHAN THU HAI

TO - CHUFC TU-PHAP VIET-NAM

Euqn I

CO-CAU TO-CHUYC

Nen Td-phap Viet-Nam dang 3 trong gigi-doan cal-to
Thec disu 112 Hien-phap 1967, cac Tos-sn hien-hanh van tlep—
tuc hanh~xu ouven Tu- phap Do A8, khi trinh-bdy cac to-chic
mcfi, can phai xét ous to-chic cac Tc:a an hien hdu.

I.- T0I-CAC PHAP-VIEN

A.- T0-cHUC T6I-CAQ PHAP-VIRN

Co-cau Toi-Cao Phip-Vien gom : Dpi Hoi-Dorz. Van-
Pheng. Ban Bso-Hien. Ban Pha-fn.

Ngual ra, Toi- Cao Fhapﬂ?ien con co mot khéi chuyen-
vien, bha Tnng Tho-ky va céc co-quan truc-thuoe.

1)- Dsi HOi-Dong

Dai H@i—DBng gom toan-tha Tham-phan Téi-Cao Phip-Vién
c6 nhiem-vy

¥ . & ’ ’ . ’ n -
a)~- Gusn-tri nganh Tham-phan x&~én, cac Toa-an va nhan
vien truc thuoc.
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b}- Glal thich Hlen-phap v kiem-sost tinh-cach hﬁp—
hian cus cac dao-luat, sac-luat cung tlnh cach hdp hian va
hop- phap cua cac Gncwlgnh nghl-dlnh va cac uuyet -dinh Hanh-
Chanh .

c)- Kiem-soit chu-truong vs hanh-dong cus cac chénh-
dang.

d]— uDanwthaD noi cui V3 ouan- trl Tol—ﬂao Phap-Vien
cung giai- quyet cac van-de nol-ho nht bau-cd vin-phong v.v..

Ngoai ra, Dai HDl Bong con cn nhlem-vu quy@t*dlnh
¢inh-chi truy-ta hay b3t glam mnt Tham-phan Té6i~Cao Phap-
ﬁien trong truﬁng-bﬁp uuautang ﬂham-phap hay giai- nhlem vi
ly-dn bat- luec.

Cung nhu Qunc HDl va Tnng—Thong, Dai HDl Eﬂng Toi-
Ca0 Phap-Vien cung od quyen chi- dinh 1/3 tmng-sa Giam-sat-
vien.

e)- Kiem-ke thi-san cus Chu-tich Gism-sat-vien va cac
blam— at vlen cung phu-trach vlﬂc lap danh-sach Ung cu vien
Tnng-Thcng va Phé Tong-Thong; kiem-sodt cuoc bau-ctt va tuyan
b6 két-qua .

2)- Van-Phong T8i-Cao Phap-Vien

a)~ Thanh-phan

Van-Phnng gnm co Ghu—tlch hei Phé Chu- tlch va
Tham-phan dac~trach uuan-tr; Tu-phap. Nhiém-ky cug Vin-
phong la mot nam,

Ghu—tlch Vgn-phung 13 Chu-tich To1- Gao Pha'ﬂ-Vlen, cio
cac vi dongauipn bau lén theo da-so tuyet- -d01 & hai vong dau
va ttidng-dnl td vong tht ba. Cac nhan-vien khac cua Ven-
phong dudc bau theo da-sd tuong-doi .
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Ong Ghu—tlch 1s d@l-dien chfnh-thﬁc ca Toiw.w
Phap ?1en trieu—tap Hal Hul Dnng An- dinh va tr1&u—tap cac
ﬂulen i ve baﬂ-hleﬂ vs giai-tan chlnh dang. Kiem-soit By
dieu-hanh Nha Tung Tho-ky. 4p-dung noi-qui va thi-hanh cac
cuyét-dinh cus Dai H@i-dang.

Van- p ong Toi-Cao Phap—?lpn lap chudng-trlnh nghl su
cna Eal HOl dong. vgn-phong hdp moi thang bnn lan vh c6 the
hop bat—tpﬂdng khi cé su trleu-tap khan-cap cng Churtlch
Vsn-phong bleu-quyet theo da-80 gus ban va dinh tic- so 13 3
ngudi trong moi phien hop.

3)- Ban Bso-Fisn

Ean Bao—Hler cé nhi em via thuyet-trinh trude bsi PD -
dong ve vlec Elal ~thich Hien—phap, tinh- cach hdp—hlpn hdp-
phsv ?13 khong cus cac van- klen lap phap va lap~uu1 cung
viec gizi-tan mot chinh-dang.

L)- Ban Pha-fn

Ban Phi-fn gom bz phong : Phong Ho-vu. Phong Finh-
vu va phong Hanh-chanh.

Ga ba phang naY tuy theo tinh- cbat nnl vu ma pfan-
chiz tham- ou?#n glua cac phong XAt nhung vu xin tieu-phe va

:haﬁ-d;nh tham- cuyen gida cac cd-ousn tai-phzn.

Va mﬂt vien Ghudng-ly truc thuoc En Tu-phap harh- ey,
cong -t0 uuyen,

B.- TEAM-QUYEN TOI-CAO PHAP-VISEN

Pigu 2 lust 7/68 qui-dinh tham-quyen Toi-Cao Phap-
Vién, cd-tho phan-bigt



http://sachviet.edu.vn

- 12 -

Th;m_uuy%n Bao-Hian

Glal-thfch Flenaphsp cung xet hlen-tfnh cac dgo~- luat
sic-luat; tinh cach hop-hién va hdp"phap cua cac sac-llnh
nghl—ﬁlnh va ﬂuyet -dinh Hanh—chanh glal -tan mat chanh—uang
. co chu*truang va hanh-dong chong lai chanh- the Cong_HDa

Tham-g uygn ve Tu-phap

Xét cac vu xin tieu-pha cac ban-an chung*tham cua
moi tos-an; Xét céc don xin tai-tham v phan-dinh tham-guyen
gids céc co-quan tai-phan.

aF . x
mham-quy%n VF Hanh-Chzanh

Quan-trl nganh Tu-phap; k1em—ke tzi-san Bhu—tlch
Giam-sat vien va cac Glam-sat vian; lap dsnh-sach ung-cu
vien Tong Thong va Pho Tong-Thong, klem soat tinh cach hoo-
thic c¢la cude bau-cu va tufen-bo ket~cua. chﬁng—klen le
tuyenuthe nhamrckuc cua Tang—THong dac-cu va chi dinh 1/3
tcng s6 Giam-sat vien.

1)- Thu-tuc tb-tung trudec Toi-Cao Phap-Vien

Thii-tuc ndy dude an-dinh & Chuong V Luat 7/68, eom
3 logi :

a)- Thu-tuc Bao-Hién

Phugng-csch chinh- to

Bieu 63 qui-dlnh mgi tha-nhan; phap-nhan cong tu-
phap dau cd quyen b ng phudng-cach chlnh—to, xln Toi-Cao
Fhap-flen nhan-quvet ve tinh-csch hdp-hlen hay bat hdp- hién
cua cac dqu-luat, sic-luat; tfnh—cach hop-hién va hdp-phap
cls cac sic- lenh nghi- dinh va quyet -dinh hanh-chanh néu
ching-minh dude 1di-£ch de khoi to.

Don khdi-td phai vien dan ly-do va n@p tai Nha Tang
Tho-ky Toi- Gaa Phgp-Vien kem theo bien-lai dong tien au
phat 5.000 aong .



http://sachviet.edu.vn

= Y&

Phuong-phap khudc-bien

Trung mol vu-klen bat-ky 3 giai-dean nao, ke ca gial
dogn pha-sn, dudng—tung cé the b;ng phﬂdng—cach khﬁﬁc—biﬂn
xin Tni-Cao Phap-ﬁlen phan+quyet va hlpn-tlnh cua cac dac-
lu@t sdc-luat hozc tinh- cach hdp—hlpn va hop-phap cua cac
sic-linh, nghi-dinh v3 quyét-dinh hanh-chanh.

Don khﬂdc—hlén c6 neu ro 1¥-do, kem theo vien-lai
doneg tien du- phat phal do dﬁdng su hozc do luat su thay mat
nap tal phlen -xu cua Toa-an dang thu-ly vu~len Toa-an
phal unPt-dlnh ngay sau khi nghe cong A vien kptuluan ho#c
chap nhan nap trinh khudc-blen 1pn Tnl-Lao Phap- Vipn hojc tut
khude neu xét nhing 1y do nsi dan hién-nhien khong xsc-dang.

4uyet-dinh tu-khude phal thong ban ngay trong phien
Toa cho duong- -Su. ﬂuwng su co uuypn khleu—nai trong han 7
ngay - Chanh-luc sd Toa thu—ly phai danh dau tran ddn khlau
nai ngay thang tlep nhan cung lap bian-ban vé sul tlnp nhsnay-

Trong han 7 ngay sau khi c¢o quyst- ﬁlnh chap- nihan ngp
trinh khﬁdc—bipn hoac sau khi nhan ddn khleu—nal Toa—*n thu
ly phai chuyen ho-so va bien-lai tien du-phat lén T8i-Cao
Phap—Vi@n

Chu tich Téi-Cao Phap- ?1¢n phal gigo ho-so cho ban
Bao-Hien dong thoi thong -ty don khai-to hay khudc- blen trang
cho Vi@ﬂ Chdﬁng-ly va cho bi dom.

Thoi- han de- trinh b1en—minh va khang-blen lugn cho
hai ben nguyan va bi don do Ghu-t1ch an- ~dinh tuy truong-hgp -

Vien Chuong-ly cé thdi-hgn hei thang dz ngp kat-~luan
trang -

Tat ca cac ket- luan trang, bien-mlnh trang v5 khang-
bian phai thong-tu cho cac duong-su trong vu-an.
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Chu- t1¢h T6i-Cgo Phap-ﬂien sa aﬁ-dinh ngay gid trong
mot phlen*xu cang -khai cua Pei Hcl Dong Trong phienuxu
cang -khai nay, Chu-tich sau khi klem—ﬁlem thsnh phan hdp-
la, trso 1oi cho thuypt—trinh vien, mo¢ cudc tham van va lan
lugt trao 1oi cho nguyan-don, Vign Ghudng 1y va bi don.

Ssu do, Dal Hol—dong sé nghi-an trong phong tham-
nghl va phgn—cuyet cd vien dan ly do seé dude tuyen-doc trong

phien Toa cong khei.

b)- Thu-tuc gizi-thich Hién-phap .

Tong- Thoﬂg, Ghu—tlch Thudng-wghl ?1en, Chu-tlcr
Ha-Nghi- U].F'l'l mot phan ha {1/3) tnng-sn Nghi si hay mﬂt phan
ba (1/3) tang so Dan-bisu cé quysn xin Téi-Cao Phap Hien
Elal-tthh Hlen phap hay phan-uuVﬁt ve vlec gigi-tén mut
chlnhwdang ¢d chu- -truong va hanh- dong chong lzi chinh- tha
Gong-Hoa

ﬂal Fal-dﬂng T01~Caﬂ Phap Vien phal phan CHYFt trong
thd1~han toi-da hal thang ke tu ngay van-~thu yeu cau ngp tsi
Nha Tung Tho-ky Tt}l-ual.'.l Phap- ViPn

Trudng -hgp van-thu yeu cau glal-tan mat chinh- dang,
GhUFthh TDlnCaG Phap ?ien phai thong-bao cho chlnh bi-dodn
biét dé tham-khso ho-so de ngp bien—m1nh trang, v dgi- dlen
toi trinh-bay 1y-do trong phlen-xu cong- khal. Bgl dien cua
Lap phap va Hznh-phap co uuyen tham-dy de trinh-biy cusn-
diam cus minh tai phisn-xu nay.

Phan uuyet cua T8i~Cao Phap- ?1en phal h01 & da-so
3/4 tong so Tham-phan tal chic . Gac Tham-phan phe thieu-sc
trong lic hlﬁu-nuyet ¢S quyen yeu-cau ghi lap-truong cus minh
ngay duai ban-an-

c)- Thu-tuc Pha-3n

Cac thﬁ-tpc thuqng-tﬁ ép~dgng trude Tos pha-an va
Tham-Chinh Vien khi trude van tam thoi dude ap-dung trudc
cac phong Ho-vy, Hinh-vu va Hanb-chénh.
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Pieu 87 Luat 7/68 minh thi gui-dinh ring Tca Phia-an
dlnh chi hoat~ dﬂng ngay sau le tuyen-the nham-chuc cha cac
“ham.phan T6i-Cao Phap- vien ma khong noi gl den vinc bai bo
Tham-Chanh- Uign

That ra, phan tham-uuyen cua Tul—ﬂac Phap-V1en ban
gom tham-cuyen cla Hien Ban-klen thdl de nhat cong- Hna, cla
Tos Pha-sn va mﬂt phan tham-nuyen cua Tham-chanh ?Len

Phan tham—quyen cus Tham-Chénh ?1en di glao cho Toi-
Cao Phap vlen ve v1ec xét tinh-cach hdp phap hay bat hop-
phdp cus cac Shc- llnh nghi-dinh, va cac quyet-dinh Hanh-
Chanh.

2)- Hieu-luc phan-guyet cua Toi-Cao Phap-Vien

Phan- nuyet giai-thlgh Hlen-paap, tuyen- phsn bgt bdpu
nlnw, bat hdp phap cac dac luat sac ~linh, nghi-dlnh va cac
uuyet-dlnh Hanh—chsnh phan-cu?et Elal -tan mﬂt chanh~ﬁeng co
hleu-luc tuyet—dol va phal dang vao cong—hao trnng han 15
ngay ke tu ngay tuyen phan. Cac phan—uuyeb nay co hleu Ni{e
dinh-chi thi-hanh cdc dleu-khﬂan bat hop-hieén hay bat hop-
phap cua cac vﬂn-klgn ke tu ngay dang tren cong-bao.

Phan-cuyet giai-tsn mot chgnh-dang ¢d higu-luc ke ti
ngay tuyen-an.

Phan-cuyet bac don khdi-td va khudc-bien chi ed hieu
luc tuong-ddi ms thoi.

II.- KOI-PONG THAM-PHAN

Hoi-ﬂcng Tham-—Phen dude thanh- lap do luat. 016 /69
ngay 20.10.1969, gom nhing nét chinh

A.- THE-THUC UNG-C¥ vi BAU c

1)- Ung-cu
Pudc ung-cu nhing Tham-phan xU-gn phai hoi-du cde
dieu-kien sau day :
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a)= Da hanh- nghe Thamuphan tai mnt ¢d-cuan Tu*phap
trong thd1—han it nhat mudl nam cho Tham-phan cap So- tham
va nam nim cho Tham phan cap Thuqng-tham.

b)- Khdng hé bi ap-dung mot bian-phsp ky-lust nzo.

2)- Bau-cu

Nhﬁng Tham-phan xt-an khong phan-bist cd-guan thi-
phan thucng—luat hay dac-blet tal chic hay blet phai, nehi
gia-han hay ngh{ dai han deu co du tu- céch cu-tri.

Cd-tri duge chia lam hai cu-tri do3n

a)- CU-tri doan thd nhat gom cdc Tham-phan xu-sn ting.
sy tai T6i~Cao Phap-Vign, Tham-Chénh Vien, va cde Tos Thudng
Tham.

b)- Cu-tri doan thi hai gam cac Th;mpphén XU-8n tung-
su tgi cac Tos-an khac.

Mcl cu-tri doan bau & Hoi Vien thuc-thu va 2 hol-
vien du-khuyet

B.- THMH-PEAN HOI-DONG THAM-PHAN

Hoi-Pong Tham-Phan gom 8 Tham-phan xu-an :

- Bon Thgm—phan XUi- -an do cac Tham-phan xu-an tung-su
tai Toi-Cao Phap-Vién, Tham-Chsnh Vien va cdc Toa Thuong-
Tham.bau

- Bon Thamnphan do cac Tham—phan X2-an tung—su tai cac
Toa-an khae bau.

Chu-tlch H01 Bong Tham—phan 13 vi Hoi-vien co ngach-
trat cao nhat, huac dﬂng ngach-trat thl ngudi co nhisu tham-
nien hon . :
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C.- NHI®N-KY clia HOI-DONG THAM-PHAN Fruu-vu'f;'«e nu‘ot*ﬁlﬂ

L9

Nhlem—ky cla Hni Vien Hcl-Dcng Tham-Fhén 13 hai nam
va ¢6 the talncu.

Trong suot nhlem-ky, cac H01 Vien Hm1 ﬂong Tham-Phan
van tlep-tuc dam-nhiem chﬂc-vu cua minh tai Tba-an.

D.- NHIBM-vu clia POI-BONG THAM-FHAN

Dleu 84 Hién-phsp va Luat 16/69 an- -dinh nhiem-vu cua
Hcl-Dung Tham-Phan

o Be-nghl bo nhigm, thang- thuﬁng, thuyer- chuynn va che
tai ve kv-luat cac Tham-phan XU-4n.

- Cb-van THi-Cao Phap-Vlen ve cac van-da lisn-ouan dén
nganh Tu—phap

%.- T8-CHUC Vh DIBU-HANH HOL-DUNG THAM-PHAN

1)~ Pieu-hanh Hoi-Dong Tham-phsn

Hai Bﬂng Tham-Fhan hop thudng le vao mol tam ca-
nguyet do ﬁng Chu-tich trieu-tap Hoi- Dong Tham-Phin con cd
the hﬁp nhdng khos bat~thudng do ﬁng Chu—tlch trleuftap hoze
do de- -nghi cua mot phan bse tong sd Hoi ﬁien

Hcl-ﬂung ThamrPhan hop va hleu-quyet hdp—le khl co
su hien-dlen cua ba phan tu Hoi-vien. Viec bleurquyet duide
thUC-hlen baEng cech bo phieu kin va thaa da-so tddng -doi .
Trong trucng hop dong-phieu phleu cua Chuutlch quyet—dlnh

Noi-dung cac cuoe thao- luan tai HDl Dong Tham-phan
phai duge gid hoan-toan bi-mst.

Doi vdi viec Che-tai mc-t Tham-phan Jn!-an trude khi
Hoi- pong Tham-Phan bleu-quyet duong s co quyen bien~hn
bang bien-minh trgng hoic bzen-hn truc- tisp trude HOl -pong .
[Tt VIEN KHOA HOG TONG HOP |

e
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2)- Van-Phong thuong-truc cua Hoi-Pong Tham-Phgn

Fol Bcng iham—Fhan co mﬁt vin-phong thucng—truc dat
dudi euyen dleu—khlen cua mct Tnng Tho-ky . C%u-tleh Toi-Cao
Phgp Uipn bu-nhlem Tong Tho-ky chiéu theo de- nghi cua Hoi-
Dong Tham-Phan.

F.- HOI-PONG THAM-PHAN NHIEM-KY DAU-TIEN

Thi-hsnh Ludt 16/69 negay 20.10.1969 T6i-Cao Phép-
Vien da ban-hanh Nghlwalnh 80 lD?ﬁfTCFv/ND ngay 23.10.1959
an-dinh the-thic va lich-tr1nn tuyen . HGl-BDHE Thampran
Ka- tlep Nghi-Dinh 112¢-T0Pv/ND ngay b« 11.1969 tuyen- bo ket -
sua cuoc baufcd Hol—Vipn Hnl-Dnng Tham-Phan nhiam-ky dau-
tien 1969-1971.

.- CAC TOA-AN TU-FI'AP PHO-THONG

Cac Toa-an dude gai 1a Tﬂa -an "Tu-phap pho-thang" vi
hai lf do. Mot mst, goi la Tos-sn Tu-phap de phan biet vdi
he-thﬂng cac phap~dlnh Hanh-chanh. Myt khac, cac Toa- an nav
dudec goi la tos-an "pho- thong" hay Toa-an thddng luat vi
tren ngu?en -tac moi vu-klen deu thuoc tham—cuyen pho-du cua
cac Toa-an 3y neu khong ed luat minh-thi gigo vu-kien cho
mot Toz-32n dac-tham thu-ly.

Cdc Toa-an Tu-phap pho-thong dude tim hiau @ day gom
Toa Hoa-giai, Tos So-tham va Tos Thuong-Tham.

Hieng Toa Hua giai Rﬂng quyen vi ¢d tham—cuyﬂn pho-~
dd nhu mot Toa So-tham, nhung ve nhan-v1en vl Tham-phan
Chanh-an cua Toa Hoa-glal Rnng-quypn thudng con kiem luon
nhlpm—vu ncng t0 va tham-cdu. Then dieu 77 Hien phap 190?
moi Tua an pha1 co unt thanh- phan Tham-phan xu~an va Tham-
phan cong-td chuyen- nghlep ?ay theo tan che- do Tu- phap.
Toa H&a-gigi Rong-uuyen vi-hicn. ?1 the, Luat H/?l neay
15.6.1971 ds bai-ho cac Toa Hos-giai Rong-quyﬂn va thay-the
bing cac Toa So-thzm.



http://sachviet.edu.vn

w10

A.- CAC TOA HOA-GIAI

1)~ Cin-ban phap-1¥ cua cac Toa Hos-eiai

en-kien can-ban van 1z du 4 ngay 18.10. 19#9 to-chiic
nen Tu- phap ?1et Nam. Theo du nay, cac Toa Hﬂa-glal dude
thlet*lap dan dan. § Trung co Toa Hoa- gial H01—An. 3] Nam
¢é Toa Hoa-giai Saigon, Sadéc, Go- Cong, Binh-Duong, long-
Khanh...

Rieng o Trung, ngoai cac Toz Hoa- giéi dude thiet- lép
theo du 4 noi tren con duy-trl vodi danh- h1eu 13 Toa Hoa-Giai
nhung Toa-an So-cap da cd trudc 19&9 Cac Toa nay da dude
Nghi—dlnh 234197 cus HDl -bong uhsp-Chanh Trung-phan dat
tai cac Phu, Huyen, Chau vz Thi-xz, ghe chanh-4n glao cho
cac Quan- Trudng Hanh- chanh kiam nhism khi khong co Tham-phan
Tu-phap teai cho Do dg, o Trung khac voi trang Nam, va ke
tu l9h9, ngoel cac Toa Fca-giai theo che-do cna du 4 nzam
1949 con co céc Toa Hoa-glai dat tai Quan, bhudng do céc
Quen-Truﬂng Hanh-Chanh klem-nhlem chd¢c-vu chanh-an.

Su sgi-biet n!é;{ dude giam—bdt voi Sic- luat 16/6L4 ngay
29.7.1964. SHc- luat nay dlnh rang tal Nam, cae ngn-TrUﬂng
klem-nhiem chitc- - vy Tham—phan Hoa~ glai cung nhu 3 Trung-phan,
va csc Toa Hoa- glai dugce thiet- lap do du 4 van ton tzi.

2)- Thanh-phan

Toa Hoa-giai ed mnt Than-phan hoa+glai {hoae la mot
Tham-phan huﬁc la Quan-TruUng klpm—nhlem} va mot luc-su
{thudng 13y mot Tho- ky Hanh*chanh co tuyennthe] Tos Hoa-
giai khong ¢d Cong-td vien v3 co-ausn tham-cdu.

3)- Th;m— nqun

ve dsn-su cac Toa Haa ~gisi XU an cac vu khong cusn-
trong va ve hinh- su chi x3 ve vi-uanh.
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a)- Ve Dan-su

Tca Hoauglai tai Nam-phsn x0 Sﬂ va Chung- tham cac
vu-klen ve auyen-lﬁi dul-nhgn dddl 150 dong, Toa xu Sc-tham
nea auyen-ldi doi - nhan tu 150 dong tai 4,50 dcng va Toa cung
xﬂ Sd-tham vn cac t0~uuyen chap hui . Toa Hoa~g131 tal Trung
phan x SO vi Chung-tham cac vUrklPﬂ Ve uuyen ldi 461i-nhan
hay dcng-san va ve 461 boi- thddng nau dddl 150 dong, tos xu
So-tham neu vu xlen tiz 150 dong toi 300 ﬂong

b)- ?e Hinhﬁsd

Toa Hoa~g131 o Nam—phan X1t S0 va Ehung-tham cac vu
vl-canh phat bac va bi doi boi thuong dudi EG dong, tﬁa X2
Sd—tham va v1~canh phat Elam hay phat bac Vs bi doi boi hOan
boi thudng ton hal tren 20 dang. Toa Hoa-glal tal Trung X2
Sd va Chung-tham csc v vi- canh phat bac va bi dol bolthUGng
ton- hei dugi 150 dang, toa XU So-tham néu la ve vi-canh phat
giam hay phat bac va boi thuong tren 150 dong.

Trong thuc-te, vai-tuong Tham-phan x\-3n ve dan cing
nhu ve hlnh su 1t Khi zap thay tai cac Toa Hoa- Eiai, nhung
Toa Ho; -giai rat cd ich 1oi trong vlec cap phat cac ching-
thu the vi ho-tich ve aanh, tu gia-thu khl cac gisy ho-tich
da dugc thidt- 13p nhung s6-sach da bi that lac vi chién-tranh.

B.~ CAC TOA SO-THIM

1)- To-chic cac Toa So-tham

Cac Tosg Sd-tham gﬂm co mnt thanh phan Tham phan Xu-
an vs Tham-Phan Cong-t6 chuyen- -nghiap; tgi Toa co mot Chgnh
Luc-su voi nhisu Luc-su phu-lue.

Ve xu-an Chanh-an Tcs Sﬁ-tham chu-tna cac phlen tDa
nhung c6 the uy nhiem cho mot Tham-phsn x2 an thugc tos chu—
toa thay. Chanh-2n con cn nhung nhiem-vu khae nhu hoa- g191
ve lv-than ly-di v.v.. va nhat la kv anulenh phe-don va xu
cap tham.
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FE cnng-tn tai Tos Sd—tham co Dng BlPﬂ 1v dai- dlen
Cangato vién, vdi mot hay nhiéu phd Bién-1y va tuy-vién Cong
6 v1en phu~ldc.

Ue than- -ciu, Tham-phan phu*trach g Toa Sor- tham 1a
ong Du~tham. hﬂt Tds So-tham ¢d the ¢d nhigu Dd-tham.

Khi Toa- Sd-thgm X3 ve dan-su thanh-phan ~hien-t0a
gnm co mot nng Chanh -an haY mot Tham-phan *12 an thuoc Toa
dUdc da-ctl ngal xu, gha cong-td do Bien-1y hay phd Blen 1y
ng::ll, ghn Luc-su co Chanh Luc~su hav not Luc-su.

) Th%nh;pbgﬂ néi trén cung la thanh-phan cua Toa So-
tham xhi xu ve tieu-hinh.

Khi Toa So- tham XU ve dal—hlnh ong Chanh-an Ghu—tca
¢o hai Tham-phan phu tham dc Lhanh-nhat Toa ThUdng tham chi—
dinh. Luat 7/62 tru-lieu rang Tham—phan phu—tham co thp 13
mot ‘U‘ien-—chdc danh—chanh aJ g.:,n t.ru-sd Toa do Tnng—Tn:Eo‘ng Tu-
phap cat cd chieu de—nghl cua Toa Thugng- -tham va vdi su thoa
hlep cusg Dal-dlan chanh-phu.

Toa So-tham xu ve dai- hinh ¢4 Tham-phén Cong-t6 duing
bunc to1.

2)= Th;m—uuyan cﬁa Toa Sd-thgm

a)- Ve Dan-su

Xu Chung- ~tham ve cae vu Dan~sﬂ (va Hinh-su2) da do
¢ac Toa Hﬂa—glal bhuoc uuan -hat xu Sd-thaw cung cac vu do
Toa=-an Laa-ﬂung thUDc ﬂuan-hat x3 So-tham.

Toa-an So-tham tai Trung xut So va Chung-tham ve cac
uuyan -1gi dni nhan hay ﬂcng—san tu 500 dong den 5. GDU dong
va ve cac bat dong- san loi-tde hang-nien dudi 150 dnng

A LS - p 8 r 18
Trong Nam, tham-quyen sy gom cac vu ve :
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- T3-gquyen déi-nhan hay dong-sasn tdi 750 dong hay 750
gis lua.

- Té-quyen b3t dong-san tdi 20 dong lgi-tde hing nien,
hay 40 gia lia.

Cac Toa So-tham xu Sd~tham va mol vu tranh-tung
khong thuo: cac loai viia ke O tren.

2)- Ve Hinh-su

Czc Toa So-tham X So-tham moi vu tieu-hinh vh dai-
hinh.

C.- TOA THUONG-THAM

1)- Ta-chic

Viet-ham ¢6 hai TOa Thudng—tham- Tos Thudng- ~tham
Hua cai- nuan cac Tma 3d- tham, Hoa- glai dat tai Trung—nguyen
Truﬂg phan. Phan con lai deu thunc quan ~hgt cua Toa Thudng-
tham Seigon.

To- chuc Toa Thddng tham do du 4 ngay 18.10.49 oui-
dinh vdi su bo-tuc cus Sic- luat sn 35/66 ngay 22.10.1966. Ve
nhan»vlen, moi Toa Thddng-tham Eﬂm mnt nng Chanh-1hat, tuy
theo nhu cau nhieu ung Chanh an va Hﬂl thaw Ong Ghudng ly
damnnhlem chic- vu cong~tc vai nhleu Tham-ly Va Thamuphan
Cnng-tn phu-luc. Gong-v1ec tham- oy tal Toa Thudngwtham do
Phong 1uan-t01 damrnhlem. Tai Toa Thudngrtham co nhiung lue-
Sul giup v1ec.

Toa Thddng#Tham xu Lhung tham cac an-1inh cua cac
toa cap So-tham va cua cac dﬂ-tham da bi khang-¢ao .

2)- Disu-hanh

@ng Chanh- nhat 1z vi chl-huy cls cac Thampphan XU-8n
tai cac Toa-an pho thong ouan hat Ong gid nhigm-vg ky-luat
vs diéu-ddng cac Tham—phan cung 3n-dinh thanh-phan eac phién
toa doi vdi moi Toa-an thuoc quén-h§t.
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Toa Thudng- tham gum hai phong. Phang nhat do Chanh-
nhat chu-tna vfi hai H01~tham phu—luc, xu2 v1ec khang ca0 cac
ban*an dan su va thUdng- . Phang nhi do mot ong Chanh-an
Phﬁng Dhu-toa xét x1 viec khang~can cac ban-an ve hinh- su.
Phung nhi nay chia rs 2 ban : ban Tleu-hlnh va ban Hgi-hinh.
Hleng ve dai- -hinh, c¢d them hai phu—tham nhan dan chon trong
mot danh- sach do Toa Bai Bleu Chanh-phu ky gﬂm B~ than-haa
tren 30 tuoz, khong co tien-an khong phai 13 nhar-vien esc
co-guan Tu-phsp, muc-su va quan-nhan tai ngu.

Ong ChUUng-ly cam dau Cong-to v1en* V3i tu-cach dai
dien Lmng—to vzen, ong Chuang-ly co auven ding buoc toi;
thudng thudhg ong chi phat- bisu y- klen trong cac phien- toa
luan -tran V3 dai-~ hlnh ?1@3 cnng-to tai cac phlen-toa
Thudng-tham dudc ung uy-nhlem cho esc phe uhUdng*ly va Tham~
ly. Cac vi nay phai bao-cao cbo Dng Chddng-lv ve cac ket*
luan treng cua minh D6i vdi cac Tda-an trong quan -hat, ong
uhddng-ly eo quyen dleu*hoa va klem-SDat cong—v1ec cua Cong-
t5 vlen. Doi vdi cac - tham ong Ghuang-ly la nguoi ky
giay khang-cao0 céc an- linh ¢ Du- -tham lén phong luan-toi -

Phong Luaﬂ t01 tai Tca Thﬁdﬁg tham do Chenh- nhat
Chanh-sn phong hay mct Hoi- tham chu-toa voi hai Ho1-tham phu-
luc. Phong Luan tGl xét cac ddn xin khnl-phuc ccng-uuyen
Phong ls cd-cuan tai-phan xet XU Lhung -tham ve cic an-lenh
cla Dy~ tham cac Toa dudi da hndc huy an-lenh huéc bac don
khang—Caﬂ. Sau het Phnng con co nhlpm-vu tham- cUu cac vy
ﬂal hinh. Eu tham cac Toa Cap dudi khang co quyen du; thang
cac bi- cao ve dai- hinh ra trude Toas-2n ma phai lam 3n- linh
dua b1 ~ca0 rs Phong Luan«t01, Phung xet Xem n01-vu ¢d phai
15 Vlec dai- hlnh khnng, va néu cd, thi phai dia ra trude Toa
an hlnh su nao, dac tham hay thudng-tung Tride khi dua bi-
Caﬂ ra Taa, Phong Lugn- tﬂl co quyen cho ﬁleu-tra them hay
sia doi s¢ dinh-danh toi- -trang trong an-lenh cus Duhtham.
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1V.~ CAC PHAP-DINH HANH-CHANH

Ha- thong Phap-ﬁinh Hznh-chanh gom hai ¢¢-guan chinh-
yeu la Toa- an Hanh- chanh va Tham-Chanh Vien; suan-hat bao
trum toan-the lanh-tho.

A.- TOA-AN HANH-CHANH

1)- To-chic
Tos-3n Hanh-Chénh cé mot Chinh-tham, md Chanh-tham
du- khuyet va mot S0 Hol-tham. Khi xu, Taa co mat Chanh-an
ngﬂl XU vdl su hlen-dlen cua mﬂt Fnlﬁtham glu ghe Uy~v19n
Chanh- phu. Tal Toa, con co ﬂnt Vgn-phong Tong Tho-ky de
dang-ky cde don khigu-ngi, chuyen-dat ho-so.

2)- Thgmhquygn cﬂa Toz-an Hanh-Chanh

Theo du 36 ngay 8.10.1954, Toa-an Hanh-Chanh co tham
quyen xul

- Sd-tham cac vu-klen doi mot Phap-nhan Hanh- chanh boi
thuong; moi vu-ﬁien lisn-quan tdi tinh-trang c3-nhan cus mot
cong-chic dudc bn-nhiem bang Nghi-dinh Tong-Trudng hay Ruyet -
dlnh Tinh-Trﬂdng, va cac vu trsnh- tung ve vlec tuyen-cu haﬂg
tlnh qu@n xs khi ¢d khieu- nsi ve to- -chic, thu-t*c hay ket~
Qua -

- S¢ va Chung- tham cac vu—klpn vé thus tryec- thau va
thué dong hda truc- thsu,

Tu ngay c6 Luat ?jﬁs moi vu tranh-tung ve tinh-trang
ca-nhan cua cao cnng -chic ke tren - klen doi boi thudng cing
nhu kien xin tieu-huy mut Quyet-ﬁlnh bat hdp-phap 11en guan
tdl ho - ngsy nay rleng kien xin tleu-huy nay khong con thucc
tham-quyen tna-an Hanh Chanh m'}a vi Tﬁi Cao Phap-v.‘l.an duc-
ohiém tham-quyen- .kiem-hién va kiem-phap.
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B.- THAM-CHANH VIEN

1)- To-chic

Tham-ﬂhanh ?1en co mﬂt Chu—tich mut hay hai Pho Lhuf
tich, mot SO Go-van V3 Them-nghi . Khi xu Ong Chu-tich ngoi
xd vdi hal HDl*thaM, voi sy hlpn-dien cua ﬁng ﬁy—vlnn Chanh-
phu  Tai Tham-Chanh Vien con co mgt Han-phong Tong Tho-ky
ds d¢ang-ky cac don khleu-nal, chuyen dat ho=-s0.

2)~ Tham-guyen cua Tham-Chanh Vién

Theo du 38 ngay 9.11.1954, Tham-Chinh Vién xu :
- Chung-tham cic vu 43 do Toa-an Hanh-Chénh xU So-tham

- 5¢ va Chung- tham cac vu xin tleu-huy cac Quyet—dlnh
Hanh*Chanh va moi VUFkien lien-auan toi tlnh trang cac cung-
chic do Tong-Thong, Thu—Tﬂdng bo- nhlem xin boi thudng ciing
nhy xin tieu-huy mot quyet-dinh lien-ouan tdi ca-nhan ho.

- Pha-sn csc vu da do Toa-gn Hanh-Chénh xi@ Sd va Chung
tham.

T khi cé Lust 7/68, Tham-Chanh Vign d3 mat rat
nhleu tham-quyen va tam gquan- trnng eung bi glam bét. MNgay
nay, cd-guan nay con gidd lai ba thamequyen -

- X% Chung-tham moi vu kien do Toz-sn Hanh- chanh d3 xu
So-tham.

- ¥ So va Ghung-tham cac vu-kien do1 boi thudng do
cac cong-chic ke tren khigu-nai.

- X tieu—huy nuyet-dlnh cug Bo Thcng-tin khnng cho
xuat-ban bao-chi sau khi ngudl d&ng khai 43 lam du hhu—tuc
khai béo tai Ba. Tham-quyen nay dugc ghi tai dieu 8 Lu@t
19/69 v Qui-Ché Bao-Chi. €6 1& day 1la Mot su so-xuat clia
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nha lam luat vi dang le thsm-nuyen nay trac cho P6i-Cgo Phap
Vién theo tinh-than phap che mdi. Co the du luat Qui~Che
Bao-Chi dugce soan-thao trude Luat 7/68 va nha lam 1uat S0~
sot khong cgp nh@t héa .

Ngoai ra, khi trudc Tham-Chanh Vien x? S0 va Chung-
tham hsy XU Chung- tham _xong thi vu-kien chamuddt. Nay theo
lust 7/68 vu-kisn nzy cd. the thudng-té len Téi-Cac Phap-Vien
¥in pha=-an.

Ngodi nhiem-vu tai-phan ke tren, Thgm-Chanh-Vien con
gid nhiem-vu ngoal tal—phan : Co-van chc céc cd-ouzn Lép-
phép va Hanh-phap ve phap-luat, du than cac van kian uuan-
trong khi duge cac cd-gquan na? yeu-Cau, va ve mot sb van-da,
cd-quan Hanh-phap bit buac phal hoi y—klen Tham-Chanh- vien

V.- CAC TOA-4N DAC-THAM

A.- DAC-BI®T PHAP-VIEN

1)- To-chde
Dac Blet Phap- Uien gom 5 Dan-bisu vz 5 Nghi-si va do
Ghu-tlch Tol—cao Phap vien giu ehde Chanh-tham. ThungtrUﬂng

hgp chinh Chu-tlch T8i~Cao Phap- ?1en la bi can, chiie Chanh-
tham s& do Chu-tlch Thugng-lghi- vlgn dam nhiem.

2)- Bieu-hanh

Quyen truy-to trude Dac- ElEt Phap-?len thuoc tham~
quyen Qunc~Hn1.

Be nghi khot - to d6i vdi Tung-Thong va Phn Tong—Thang
¢6 vien dan 1y do, phai dddc 2/3 tong so Dan-bieu, Nghl 51
ky ten., Quyet—nghi khoi-to phal auoe da 8o 3/ tong sb Dan-
bieu vz _Nghi- st chap ‘thuan. boi véi cac nhan-vat khac, da-
nghi khdi tn chi can dugc ua ban tong-so Dan-bleu va Nghi—
si ky ten va nuyat-ngh; khoi -to duge 2/3 tong-so Dan-bizu va
Nghi- sI ohap- thugn
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Quyet- nghi khoi -t dude ﬂunc-Hni chap-thuan co hieu
lue dinh-chi nhiam—vu ¢la dﬂdng-su cho den khi Dic- Biet Phsp
Vien phén-quyet .

Bac Elet Phap—vlen phan-auyet truat quyen theg da-so
3/4 tong-sb nhan—vlen. ﬁieng d5i vdi Tcng-?hong vs Phd Tong
_ théng phén-quyét trust-quyen theo da-sb 4/5 tong-sb nhan-
vien.

3)- Tham-quyen

Dieu 85 Hlen—phap vz Jieu 1 Luat 12/69 ngay 24, . 9 69
ve Dac—Blet Fhap Uien thl cd-ﬂuan nav co tham-cuyen truat-
quyen Tang—ThonE, Phd Tnng—Thong, cac Tang Bo-lrudng Cac
Tham«phan T01-Cao Fhap-Vlen va cac Gism-Sat Vien trong trudng
hgp can tal phan-nuoc va cac trong- toi khac .

Phan-uuypt truat—quven cus bzc~ Blet Phap-?ipn co
tinh-cach chung uuyet va co hieu-luc cham-adt ﬂhlemrvu cac
duong-s ke ti ngay tuyen-phan (Piou 24 luat 12/69) .

B.- TOA-AN DEC-THAM VE HINH-SU

Fl . r = T F Y s i .
Cac Toa-an Biac-tham ve hinh-sq co Tog-an Thisu-nhi
va cac Toa-an Quan-su.

1)- Toa-4n Thiéu-nhi

Tog -an Thieu—nhl do luat llf58 nzay 3.7 1958 thist-
lap va to*chuc. Toa nay chuyen xu cac thiéu-nhi pham tci
tleu—h1nh va d l-hlnh. Tos co Tham-phan rieng va cung to-
chiie x0 Sd tham va Chung- tham- Tos theo mot thuntuc rieng,
dye-biet ve vlec tham-¢du. Csc hinh- phat do Tos tuyen thuong
hudng manh ve tinh-cach gizao-huan nhieu hon 1a trung-tri.

2)- Csc_Toa-an Quan-su

Cac Tﬂa an Quan- su 13 nhing Toa-sn hinh ﬁac-tham X2
cac quan-nhan va dong-loa.
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Toa-an Quan- su thuong co co=-quan Eong td va tham-CUu
Hlen ﬁat tai Sa1gon Ba-ﬂang, Nha-Trang, Can-Tho . Gac toa
nay x theo Bo Quan 1uat {du 8 ngay 14.5.1951). Toa x¢ So
va Chung- tham cd tha thugng- -to xin pha-&n.

TOa-an Ruan- sy Mat—tran 1a mﬁt Toa an Quan-su do Sdc-
luat 11/62 ngay 21.5.1962 thlet lap da xi cac vu pham-phap
qua tang ve nhﬁng quan-tol thuan -ty hay hon- hdp 40 quan-
nhan*phsm va ve nhUHg tDl xam-pham an-ninh uuoc~gla do thuiong
nhan.phgm Taa YUl Chung-tham moi phuong- -chudc khang an hay
pha an khong sp-dung.

Téa-an Quan-su Mat- tran duge sﬁa-601 do Luagt 6/70
ngay 23.6. 1970. Theo 1uat mai tham-quyen cua Toa thu hep
hdn trudc+ Ve thanh+phan theo luat ci Toa gom mot Chanh-
tham vs bon phu-tham deu 13 quan-nhsn hlen-dlch nay Tos gum
mot Chanh- tham la mot Thamfphan chuyen-ngh1ep dan-su ha?
qun-su va ban phu*tham cung 1a thamrphan chuyen-nghiep quan
su . Ve thu-tuc, Tca an Ruan-su Mat tran Xt Ghung~tham nhung
céc bi-can deu cd uuynn thudng-tn 12n Toi-cao Phap-Vien,
ngoai trit tol dho ngh (Diéu 6).

C.- TOA-AN DEC-THAM HINH-SU Vi DAN-SY VOI DOI-TUONG RIENG

1)- Toa-én bien-Dis

Toa-an Blen Bla do Sdc- 1enh ngay .4 ll 1957 thiat-
lép- Toa chuyen X csc vu tranh- tung ve auyen-lﬂl dan-su va
cac vi-phan hlnhnsu l1en—nuan tai cai cach Dien- dla- Toa ¢o
mot Tham-phan Ehanhutham va hai cnng chuc phu-tham Toa duoc
to-chie xU So-tham v Thudng -tham. Dac-blet la cac han-en
trﬂﬁc khi dem thi-hanh, phal co su phe chuan cla Fnl-ﬂnng
Cai-cach Dien- dig do Québc- Trudng chu-toa.

2)- Toa-an phong-tue Thuong

Tos-an Phong-tuc Thuong do Sic-lust ngay 22.7.1965
thiet-15p, danh rieng cho cac sic dan dis-phuong tai cao-
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nguyén Trung-phﬁn. Cac Toa an ¥ vn danusu hlnh su va
thudng-syu theo tuc- le. Toa-an Phnng—tuc dudc £0- chﬁc thanh
mat he-thnng di tu cap la, gua *uan, Tlnh de toi Thuagng -
tham a cap Ia, Tog-&n do Chu—tlch Uy—ban Panh Chanh Ka
ngal chanh-tham vdl hal phu—tham dan cu. Tham-quyen cua
Toa-an Phong-tuc rat Pqngvfal. Tuy nhian, Tos khong ¢ tham
quyen d¢6i vdi Quan-nhsn Thuong va cac vu-kien trong 46 co

- nguoi kinh lien-he. |

3)- Tog-an Hoa-giai

Toa-an Hua-glal la céc Toa -5n Dzc-tham vp dan- su va
hlnh si. Nhung that ra, cac toa nay chi chis xe mat phin
cong-vlec cius cac Toa So-tham b#ng cach xit nhing vu—klen
khong cusn- trcng. Trong thuc-te, ndi nao Toa Hoa- Elal khong
dugc to-chie, chinh Toa So- tham x1 nhing vu-kien ay-

D.- TOA-AN DEC-THAM DAN-SU

1)- Tog-sn Lgo-dong

Du s6 15 ngay 8.7.1952 thieat lap Toa-an Lac—ﬂong.
Toa nay chuyen XU cac vu ca- nhan phan-tranh, glﬂg chu va thd.
Gia-ngach cac vu.xu Ghung tham 1a gia ngach cuz Tos-3n Eos-
giai (180 dnng} Ve cac vy oy, Sﬂ-tham tung- -nhan khang-czo
len Tna So-tham de dude XU Chung tham Toa-an Lac-dong do
mot Tham- phan chu-toa vdi bdn phu-tham hai dai- dien cho gidi
cong-nhan, hai dai- dien cho gioi chu-nhan.

2)- Tda-sn Khi-pho

Dy b ngay 2.4.1953 thletvlap Tos-an Nha phé . Tz nay
chuyen xd cac vu tranh-chap thue midn nha de & hoze de lam
thu-cong, thﬂdng mai va ky-nghe. Tna nay that re la motphaﬂ
hogt-dong cua Toa So- tham nhung thu-tuc dude Elan di hda .
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VEU-TO NHAN-SW TRONG TO-CHUC TU-PHAP

Trong to-chic Tu-phap, Thgm-phén giu val-tuEng chinh
yeu- Neoai ra, con ¢o nhing ngud1 dude goi Ghung la nhan-
vien phu-ta cong ly nhu Luat-su, Luc-sd Chudng-khé, Thits
phat lai, Ho- gia vien.

I.- THAM-PHAN

A.- DAI-CUONG VE QUI-CHE CAC NGACH THAM-PHAN

1)- Cac ngach Tham-phan

Trong khi chd—ﬁdl dzo-luat cai-ta nen Tu- Phap, cac
ngach Tham—phan thiet lap trudc Hien- phap 1.4.1967 va Luat
7/68 nghy 3.9.1968 van duge duy-tri.

Ngoal cac Tham~phan Quan -phap hlen thunc Ec Rude-
Phong, Viet-Nam co L ngach Thampphan dat dudi gui-ché chung
cho moi cong-chuc tdc du 9 ngav 14.7.1950 va dudi cui-che
riang cho moi ngach :

- Ngach Tham-phan Hanh-chanh do du 40 ngdy 15.11.1954

- Ngach Thgm-phén Héaﬂgi;i, va ngach Thgm-phén cac Tos
So-tham va Thuong-tham do du 3 ngay 29.5.1954 qui-dinh.

- Ngsch Tham-phsn TOz Pha-an do du 28 ngsy 2.9.1954
gui-dinh.

Gac uul-che rleng de- cap toi su tuyen ba, phamytrat
ludng bong can—ban tuyan- thg y~phuc, huy-hlau, trﬁdng hop
bat kha kiem—nhiem, dac quyen tal~phan, thsng-thudng, huu-
tri va ky-luqt.
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Hlen nay, To6i-Cao Phap-“ipn thay the cho Toa Phz~an
nen tren nguyenntac khong con bo- nhiem tham-phan xu-an vgo
ngach Tham-phan Toa Pha-an, nhung au1-che ngach nay van con
ap-dung cho cac Thamuphan da nhap ﬂgach dd trudec ngay co
T6i-Cao Phap—?ien. Mzt khac, cac Tham—phan T6i-Cso Phap-
Hian khong phal la cong-chdc vz theo mmt cha- dn phap-1ly
rleng—blgt

Sau khi Luat ?/65 trao cho Toi- -Ca0 Phap-Vien vi?c
quan tri cac Tham_phan xuuan ngudi ta chd doi su sap- xep
lai cac ngach Tham-phan. Bo Te-phap quan-trl ngach Tham-
phan cong-to. Cac ngach Tham-phan khéac trao cho Toi-Cao
Phap-Vien. Theo nhi®u du-luzn, khi aieu-chinh lai, ngach
Lham—phan Hanh- Ghanh se dude bai-bo de chi ¢d mot naach Tham
phan goi 1a "Tham-phan Tu-phap dat duidi su quan-trl cna Toi
Cao Phap*V1gn

2)- Dieu-kisn gia-nh3p cic ngach tham-phan

B;eu—klen Ela nhap ca¢ ngach Tham-phan 1a Phal co
Qudc- tich Viet-Nam va it nhat cd bing Luat-khoa Cii-nhan .

Dol vai ngach Tham-phan Toa Pha-an dleu—klen hoi d¢d
doi hoi phal da giu nhdng chﬁc-vu cao-cap ve Tuhphap nhu
Chﬂﬂng-ly, Chanh-nhat Toa Thugng- tham. X hoze phai 1la Gizo-
su Thac-si Luqt -khoa, Luat-su dz lam Thu—lanh Luat-suudoan
va hanh-nghe dudge 10 nam. poi vdi ngach Tham-phan Koa- glal
va Thamrphan Hanh-Chanh, 1lic ban dau cd mct s6 negudi khong
co bang Cu-nhan Luat khoa da dudc gla -nhap vl da hanh- nghp
trong ngznh Tu-phép va vi 43 ¢d nhieu kinh- -nghigém Hanh-chanh.

Ve cac ngach, ngich Tham-phan Hog- glal gam chi-so LBU
tdi 1.000 chia lam 10 trat .- Ngach Tham-phan Toa So- tham Va3
ThUGngrtham gom 15 trat chi-s8 it aBG £ 1.120, hat dau la
Tuy-v1en Cong-to v1an roi len Chénh-an Tos Hna—glal Hnng—
nuyen, pho Blen -1y hay Du- tham Blen-ly, Chanh-an Toa Sd—thaﬁ
roi Hoi tham Tham-ly, Chanh-an phong, pho Ghuﬂng-ly, Ghudng—
1y, Chanh-nhat Toa Thudng- tham. Tham-phan Toa Pha-an theo
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nui-chp chi ¢d 3 trat : Hni tham Chanh an nhﬂng hey phé
Lhudng—ly, Chdﬂng—ly va Ghanh nhat. Ve ngach Tham—phan Hanh
Chanh dang-cap bit dau bang trat Tham nghi tigp 13 5 trat
cd-van de 1én tdi Phd Ghu—tlch va Chu-tlch Tham-Chanh Vien.

Tham»phan lz nhung cong-ﬂhdc co tuyen-the- Theo cac
qui- -che trudc Hien-phip 1967, Tham—phan cé tha dudc chi dinh
dée gid mot chdc-vu thudc Gong-to v1pn cung nhu thkoe XU-an
hay tham—cﬁu. Vi che- do cua Hlen-phap 1967, ngddl ta 5@
khung con tha? mot tlnh-trang "da-nang" nht ?ay vi Tham-phan
Ccng—tn phal a mﬂt nganh khse vdi Tbam phan Y02 an.

luat phap tru—lleu cho cac Tham phan mnt so trddngv
hop bat kha klem—nhlem va mat vai dacuuuyen ve tai-phan.

Vg hay chang. bac, chu, cau va chsau khang the cung
ls nhan-vlen tal mmt Tes Sd tham hay Thuong- tham voi tu- cach
1a Tham-phan Cong £ hay XU-5n tru phl dudc mlen tru Cac
ngloi co lien- he nhu vay khong bao gio dude cung ngoi X1 tal
mﬂt phien-tos. Tham-phan cung khone duge xet mot vuuan ma
nguoi bien- ho hay luat-su lzi la than-thuoc cus mlnh tdi bac
th? ba. ﬂgoal ra, Tham-phan khong the 13 th vien cac th—
dong dan-cu hay hanh-nghe cong ky- nghe hoze thudng-mai.

Khi mat tham phan el td-pidc va not trona tai hay
khlnh-tcl trong hay ngoai chﬂc -vu, ChUdng-ly phai bso- cao
len Tnng—Trﬁdng Tu-phan, rcl chinh minh hay ay th Tham-phan
cap tren bi-can md cuuc disu-tra mat. ho-sd ckuyen sang Tcng
Tru@ng Tu-phap de tuy-nghi truyhto

Neu Thah-phan bi- can khong 13 Tham-phan Tos Thudng-
tham luan-trang se do Chudng 1y toa Thudng-tham quan- hat
cua bi-csn thlet 1ap, con vi Ghanh-nhat thi tbam-CUu, va nau
can ky trat tcng gigm, Luc xu tat—ca cac phong cua Toa
Thuang-tham hoi lai xot xu dﬁdl su Chu-toa cus Ghanh-nhat
hay Chanh an phong tham—nlen nhat , ong Ghuang-ly ngnl gha
cong-to . Neu.b1~can 13 Tham—phan Toa Thdﬁng-tham, TDaThﬂdng
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tham noi bl-can tung-su lam thu-t tuc tham-cdu vi truv to
nhung lai do Tos Thuong- tham khie noi bi-can lam viec ngoi xu.

Va k§ lugt, cdc vi ThSm-uhén cé nhing bao-dam rieng.
Khi trude, eo mct Uy-ban dac biet de 1ap bang thang-thﬂang.
Do la ﬂy ban TDl—cao do Chanh- nhat Tos Pha sn (Chu- tich),
Chﬂﬂng-ly Toa Pha- an, Chanh-nhat va Ghﬁdng ly hai Tna dedﬁg
tham va ba dsl-dlen cua ba nganh. Tham—phan (hoi-vian).
tiep, theo cha- do Hlen—phap 1956é, co Thudng Hoi- dnng Tbam-
phan de phu trach vaec thang-thudng va thuyen- chuyen cac
Tham-phan xU=3n Va cac Du-tham. ﬂggy nay, theo chéa- ﬁa Fian-
phap 1.4.1967, Tham-phan Cong- to thuoc Bc Tu- phap nen v1ac
bo-nhi?m th;ng thuang, thuyan-chuvnn hoqc ﬁy luat do Bo Tu-
phap dam- nhlem theo the-thic ap-dung ¢ho cac cong -chde. Con
Tham—pbsn XU-n ﬁat dudi su quan ~tri cua Toi-Cao Fhap-?ien
isal sul phu-lﬂc cua HOi Bong Tham- phan cdu xét va da- nghl
len ?1en cac v19c bo- ﬂhlPW thzng- thﬂdng cung cha-tai kv-
luat cac Thamﬁnhan XU-4n -

B.- THAM-PHAN TOI-CAD PHAP- VI3

T6i-Cao Phap-Vien gom tu 9 taoi 15 Thaw-phan do Quoe-
Hoi tuyﬂn chon va Tnng-Thﬂng bo-nhiem c?n—cu tren danh-sach
30 nguﬁl do cu- trl doan gcm Thamhnhan 11— an, Tham-Phan Cong-
td va Luat-su bau rs (disu 80 Hidn-phip).

Nhlem~ky cus Tham-phan Toi-Cao Phap-Vipn lz 6 nam vz
cd 3 nam s& bau lai 6 hay 9 Thamnphan man nhiem—ky. Tuy-
nhlen trong giai-doan dau, TDl—CaD Phap-Vien chi gom o8 9
Tham-phan 6 ngudi mia s& dudc bau 3 nam ssu (Lugt 7/68) (1)

(1) Hdl dﬂ.}', Iu.,t lW?l ban hanh n;u:.' 29, ‘5-.1971 SLm {tﬂi vé bo tuc lu.at- 7/68. Theo
dﬂ. nhigm ky d¢ou tién 161 Cao Fhup—hen ehi gom co 9 vi Thnm—]ﬂmn
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1)- Biau-kién dng-cd, bau-cy, tuygn-chqn va bé—nhiéﬂ
Tham-phan Toi-Cso Phsp-Vien

a)- Ung cu
Cae Thgm-phan xt-sn, Tham-phan Cﬁng t6 vd Luat-sv
hml du nhing dipuﬁklen qui-dinh trong dieu 5 luat 7/68 duoe
auyen ung*tuyen Tham phan TDl Cao Phap- Hien

Co 6 d1eu-k1en ve Quoc- tich, ve thdl—gian hanh ngh?
(10 ngm}, ve tu- cach [khnng bi an-nhat ve dzi-hinh, tien-
hinh, ky luat), ve chénh-kien v ve tlnh-trang cusn-dich.

Ho-s0 dng- tuyan phal ngp tal Hol-Bung to—chdc bau-cu
cham nhut la 1 thang trude ngay bau cdt. Hoi-ﬂong to- chﬂc
bau-cu nay do GhUrtlﬂh Thuang-?ipn lam Chu—tich gom Ghu-tlch
Ha-vien mnt Nghl-Sl mnt Dan- b1eu mot Thaw—phan X~ sn, HDt
Thaﬂ-phan Cong~be V3 mnt Luat sut cﬂ nhlem—vu to-chuc va g131
quyet cac van-de lian-quan dpn cuoc hau cu nhv cidu-xét cac
ddn khleu-nal VeV avis Hol Bang con co the quyet—ﬁinh voli da-
EG 5/7 tong so Hoi-Vien huy bo cude bsu-c? néu thav cé su
bat hdg-le cuan-trong 13m sgi-lac tinh-cach thanh—that va
ket - -Qua cugc bau-cd .

b)- Bau-c
Cu-tri dosn gom 50 Tham-phan xﬁ-én 50 Tham-phan
CDng-tD vz 50 Luat-su dUGc cac dnanﬂthn cua ho bau rs theo
the-thite lien-dsnh dg-86.

; Gac Tham-phan Tn1-Gaa Phap Vien dude bau theo tha-
thuc don dsnh, hop- tuyen tric- tlEp va kin.

Moi cu- tri ca nuyen bau tdi-da 30 nguoi , moi thanh-
phan 10 ung-tuyan vien.

Ba mddi ung tuyen vien, theo ty—le moi thanh-phan
1/3, duge nhieu phleu nhat s& tring-cu Ung-tuyen visn Tham-
phan Tnl-Can Phap-?ien
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TTﬁng thﬂl*han 24 gid ssu kh1 tuyen ~bd ket-uua,
HDl Bnng bau-cu phal gdl danh-ssch cung ho-so 30 Ung-tuvan
vien dic-cit dan Van-phong Thuong-Vien va Ha-Vian.

Mot phlen*hﬁp khoang dai ludng-vien se dudc trleu~
tap va se hop kin de tuypn-chon trong =6 30 ung-tuy9n vien
dic-cu 9 hay 6 Tham-phan Toi-Caso Phap-Vien bing mot cuoc bo
phiéu kin.

d)- Bg-nhiém

Tnng-Thong 58 bo- nhlem cac Tham- -phan To61- Lam Phap-
?1en nay theo dsnh-sach do Chn- tich ThUdng-Vlen chuyen gan.

%an—de bau-cu phuc—tap Tham- phan T6i-Cao Phap_Vien
13 hau~uua cha mot thai- do cua nha Lap- hien khnng nhing lusn
luon chmng-do: nguyen-tic bat kha bai-nhiem Mg con ougn- n1am
rsng uy—the cung nhu su doc lap cua Tham—phan phal dudc s

uy quyan gian-tiep cla cudc-dan qua su tuyen-chon boi Qunc~
Hnl.

Mzc du ket—qua cu0c tuyen—chon thanh—uhan Toi-Cao
Phap Vlen nhlem-ky dau tien duge xem 1z kha-uuan, ngﬂdl ta
van e- ngsi rang trong tudng-lai, voi nhung cuo¢ bau-c? toi,
chinh- tri_ se Xen mgnh vao Phgp-dinh vi 1sm mat di tinh-cach
dcc lap cua nganh Tu-phap .

2)- Gui-che Tham-phin T8i-Cao Phip-Vign

Gac Tham-phan T6i-Cao Phjp- Vien phai tuyen-the trude
Lap~phdp va Hanh-phsp trudc khi nham—chﬁc

Gac vi Tham-phan nay khong dudc kleminhlem mnt chic-
vu cong-cu hay danvcu ngoai- -trit vlec glang-huan tal Eal -Hoe,
nhung se dudec qui- hoi ngach ci néu 1x Tham-phan khi het nhiam
ky .
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Tham-phan T6i-Cao Phep-ﬂien cung nhu ngudi phoi—naau
khong dUdc du vao nhing cuoc dau thau hsy ky hgp- dong voi co
quan cong- auyen

Ngoai ra, nau hanh nghe Luat-su, ngudi phoi-ngau nay
se khong dugc bien-ho trudc Toi-Ceo Phép-Vien.

Theo disu 60 Luzt 7/68, céc Tham-phzn Tdi-Cao Ph?p—
Jlen cé the bi cham dit nhlem-vu vi 4 1¥ do ngoai 1v- do man
nhlemnky : chet tu-chuc, bat lue ve tinh-than hay the-chat,
va bi trujt-quyen vi can trong-tdi.

Nau cd trudng-hdp khlem khuyet mot hay nhieun Tram—
phan Toi- Lao Phap-Vien, vi Chu-tlch sa thong bao cho Tong-
Thong, Chu-tlch Thuﬁng Ha- ?ien, Qunc-H01 co 30 nza? da tuven
chon nguoi thay the. Theo thi- tuc an-dinh tai dieu 58.

Nhu uay dleu 58 Luat 7/68 nul-dlnh mct dzc- diem dac-
bl?b la Lap-phap cd toan- quyan tuynnnchon ngudi thgv-thp cac
vi Tham—phgn Toi-Cao Phap- Vien da bl cham drt nhiem-'l.fu vi
lv do tren ms khoi aus glal-dnan bau—cu dau-tian.

Trong suot thdi -gian hanh-nhiem Tham-phan Toi- Cao
Phap-?ien dude hddng cac dac mlen nhu khong the bl tray-to ,
tam-na, bat giam hay xét- X vi nhung v-kian va bipu-uuvet
cua ho .

Cic vi Tham-phan Toi-Cao Phap- Uien chi ¢d the bi truy
to6, bit giam trong hai truong- hop

- Neu ¢d su chap-thuan cla 2/3 tong-s6 tham-phan Toi-
Cao Phap-Vien.

- Néu phgmsphap uua tang. Trong trudng-hdp nay, su
truy -t hay bt glam cung duge dinh-chi néu co su yeu—cau
cue 2/3 Tham-phan Tdi-Cao Phap—?ian
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O.- CAC NHAN-VIEN PHU-TK cONG-LY

. Cac nhan-vien pbu-te cang-ly co Lust-su, Luc-su,
Bhudngakhe, Thua-phat lai vy Fo- -gia vien.

A.- CAC LU@T-SU

1)- Vai-tuong

Trnng ¢ac tranh- tung, rieng Luat- su cod tu-cach da
thay mat va blen-hu cho cac tung -nhan. Luat su lam glay td
thu-tuc, thay mst cho than-cku trong v1ec thinh-cau trude
Toa -an tdc la dai uuyﬂn va nhlem cach. Luat su cung phuutrd
va bien- hu bing mleng va héng ket-lusn tr@ng cung chi dan
phap-luat. Su doc—ou?en cla Lugt-sw co vai bist- le nhu khi
dudng su bien-ho lay hay thay mat cho dcng tung, dong hoi-
vien, than—th1ch ton-ti trong truc- ha hay bang-he tdi bUE ba.
Khae vdi céec cong lai Lua+-su dudc tal- do nhan hav khong
nhzn bien-hd khi mot than-chi tdi yeu-cau.glup -d3.

Hien nay, Luat-su tuan theo oui-cka cus Luat 1f6¢ v3

SEc- luat 25/66 ngay ? T 1966 sda 461 vpi disu-khoan cua Luat
1/62 ve viec tap-su va ve Hoi- dnng Luat su.

2)- Cac déc-di;m ve qui-cha Luét-su

Tai moi Toa Thudng-tham aaigan va Hue cd mot Luat-su
doan vdi mot ﬂﬂl-ﬂdi va mot Hoi- Dnng Luat-su rieng.

dec vaa nghe Luat—su mét ci-nhan Lugt ~khoa pha1
xin ghl tan vgo Luat su doan dudi danh- hleu Luat su tap -Su.
Phai la ngudi ﬂiet Nam, khong can-an d@luhlnh h;y tisu-hinh
va phei GUdc chap-thuan tai mnt Vun—phnng Luat-su thuc-thu
hay dude tiap—nhan tai "phung tan su" cus Lugt su doan.

Sau 3 nam tap sy, phai ausg mot ky th1 trudc mnt ban
Giam-khao do Ghanh-nhat Toa Thucng tham Chu-toa gom mat Tham
phan, mot Lust-si va mot dai- -dien hang Thanh-tras cua Sd
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Truéc-ba. Sau khi trung tuyen, duong- u dﬂdc mot glay ching
nhan man han tap-su. Giay chﬁng-nhan can phai co de dudce
ghi vao danh- bieu Luat~sd thue-thu. Gizy chdng-nhan do Hoi-
Bung Luat su cap va Hni ﬂong co quvwn khude-tat. LUat cung
tru—lieu v1ec mian tru tap- su hosc rit nein thoi- Elan tap-su
cho mot s6 nguei nhu Gigo- s, Glang sul Luat khoa , Tham- phan
Tﬂrphap, hanh-chianh hay quan ~phap .

Luat su phai tuyen—thﬁ gid bi mat thF—HEhle, ton-
trong Luat—phap, Toa-an, khcng duﬂc lam hay nél gl trai vdi
an—tcan Quﬁc-phang, an- -ninh cong- cong, thusn- phﬂng my tuc;
chlu ky—luat cus Hui-Bung Luat su, cai khong cong néu dude
de ct, tinh thu-lao theo s¢ quan- trong cua vu-kien chd khonE
giao ude chis vdéi than-chu mut phan tien doi dude cnp doi-
phuong .

Cac Luat sul bau len mot Hol-Bnng Luat st vei mot v1
Thu-13nh. Hn1-ﬂong co nhlem~vu th1~hanh cac uuyet dlnh cuz
Dai Hol Bung Lugt-su, dinh doat va v1pc ghi daﬂh vao Luat -SU
doan, cap V3 thu hoi the hanh- nghe glal—uuypt moi van-da ve
hanh-nghe, uuypn loi nghla-vu Luat su cung £o- chuc viec tap-
su . HOl Bnng gid quypn ky-luat va auypt—dinh ky-luat co
tlnh cach mot hanh-vi tai-phan co tha khang-cao lpn Dai Ful-
Bong Toa Thuang-tham, Ngaa1 ra, brudc Toa-4n nau chatm 1od
the Toa thu—ly ﬁudng—xu ¢S tha xu phat ngay Luat-~* chifu
theo loi kat- luan cua Cong-to v1an.

B.- LUC-SU, CHUONG-XHE, TEVA-PEAT-LAI, HO-GIA VIEN

1}~ Luc-su

Luc-su lam viec tai cac tog-an. Tai moi Toa -an, cé
phong Luc-su luu-trid cae chlnh-?an, an-van, céc ho-so Tuw
phap, cac song ban hd-tich, cac tang-vat, cung gill cdc so-
sach thu-1y 2n-vu, chang an, 56 thUdhg -mgi, So k?-thac nhan
higu v.v... Luc-su truong phong con thu cho oudc-gia nhing
lﬂ-th luat-dinh. Cac Luc-su la nhing cong-chie cd tuyen-
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the. Dloi hanh-vi cua cac vi Tham—phan chl co zia tri nau co
s hien—dlnn va chl kY cua Luc-su vao cac bisn-ban ms vi nay
lap

2)- Chudng-kha

Chudng-khé ¢d nhiem-yu 1§p dudi hinh-thdc cong-chinh
ching-thu nbUng van+klen V3 khe—udc ma Luat phap bit huoc
hogc do cac dUﬁng-su td-y thlpt—lap dudi hinh-thuc dd. Cbudng
khe xac-dlnh nien- hieu cung auan- thit ede ven-thy ndi tren,
cap cic ban-sao d51~tu vs toan-sao.

Trude du 43 nEa? 29.11. 195b Ghuung kha 13 nhing ccng
lal, tue 1z nhﬂng nEudi co ﬁoc-uuynn hanh- nghe do uh1nh-phu
klem-soat va co bnn-phan phsi 13m nhlpm—vu moi khl dude veu
cau. Ho dudc hddng thu—lho va lE-Dhl Luat-dinh va Ehlu
tra: h—nhlem ca -nhan neu pham ;Dl ngha- nghiep T khi cc du
43, Chuang hn 13 cong-chuc ¢6 bing Cu-nhan. Chanh- phu chiu
brach-nhlem ve nhitng loi dan- s do Ghu?rjng-khe phgm phai tromg
luc lam cong-vu haac vl cd su glan dni hozc vi vo-tinh cal-
tha . Mot quy rlnng goi la "Quy dam-bzor dudc thiet- lap trong
muc-d&ich ad. Ghudng khe vi En luong nen thau nhan cho Quoc-
gla nhdng lP-Phl vs thu-lao ma khi trude lu@t-nhap dank cho
Ghddng-khe cﬁng lgi. ¥Ngoai ra, de tranh su caU+tha, truc
loi ¢o the cc nhan dip hanh ngha, oui- che da dat cho cac
uhudng-khe bnn—phan ky quy do bao-dam 161- lam cur nhieu
dgiem cam-chi nhu khong dude lap van-thu cho neudi than
thuoe .

3)- Thﬁa-Ehét-lai

ThUa-Dhat-lal la nhan- v1en co tuyen the va co dong
tiesn ky-auy Thia-phat- lsi lam cang vlec nDi-bﬂ tai lca -an
nhd bao tin Toa dang dudng hay bé- -mac, thi-hsnh lenh cua
Ghanh-tham de gi'ui tI‘at—t.u' Nl‘ning {:Dng ‘u’iec chinh 1a tﬂng-
dat cac glay td tu- phap nhy trat doi dén hau Toa, gisy dol
nd, thist- lap cac cong-ohung-thu thi-hanh an—ven truc-xuat
phat-mai dong san hay bat dong-san. Viee luc-téng hay thi-
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hanh phal lam tud 5 gio sang tdi 7 gio chleu, tru cac ngav
ﬂghl la. Thﬂa+phat lai &uac hudng le- phf luat-dinh ve cOng
'v1ec lam ngoai Phép-dinh vs lanh phu-cap khi 1am visc tai
Tos cus minh.

Tung-TTUdng Tu*phap an-dlnh s6 thua- phat 131 tal moi
Toa . ?iec bo - nhlem cac cang 1lai ay then su de ou cua mat
HOi~dong Enm Chudng-1§, Chinh-nhat va Phd Chudng 1y Toa
Thuﬂng—tham. Thua phat-lai dude chon trong s nhing nsudi
da glu chdc- vu Tham-phan hay Chanh- luc-su cung nhing ngUﬁl
d5 lam vlec tsi cse Ven-phong 1hua—phst lai, da sua mot Ky
thi. ThUa*phat 13i chiu su kiem-soat ky-luat cl1a ﬂhuﬁng 1y
Toa Thudong- Tham.

L)~ Ho-gias vien

Cac Ho- gla vien 1s nhung cong-lgi dzt dudl che+do
cua Nghi-Pinh Bo Tu-Phap ngay 26.5. 1954 Viec bo-dung va
kiem-soat hanh-nghe tudng-tu nhu 46i vdi cac Th&a-phat-lai

Ho- gla vlen chuyen lam cung v1pc dlnh-gla va ban d3u
gia cac dnng san va do- dac trong uuan hat Tos ma ho thong-
thuoc- Cac dD—Vat glao ban co the do so-hilu chu tU—y nhd;
co t.hP do =i phat mal sau khi co lpnh Toa nhi ve rac U vhan
tranh glantai sai-ap chap-hsnh vs khgnh- tan tsi-san.
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PHAN THU BA

NHAN - XET VE TO-CHUC
TUP- PHAP VIET-NAM

Trudc khi nhan X6t Ve cd-cau to- chdc* vs ve véu—té
nhan s trong to- ckﬁc Tu- phap ?1Ft Nam, tddng cung nen da-
cap don v1-tr1 dac~bist cus cd—quan T@-nhap trong to-chide
cnng quyen .

I.- VI-TRT DAC-BIET CUA CO-QUAN TU-PHAP

Trnng su tim-hizu ve cac cd*nuan cang-nuvpn, n oo
ta it khi ndi den co-cuan Tu-phap, vi c¢d-cuan na? khong uhaw
dd vao hogt—ﬁong chinh- tri Hang ngay. WNhung that ra, che- -0
Tﬁ—phap ca mﬂt sy ougn-trong rst 14n. Tat-ca mol ngubi dau
dong 7 rgng Sli dr.:n:: lap {:ua Tham- phan la mo‘b dlpu—kien tat-
yeu de bau-dam nhung auyen tu-do can- -ban cua cnng+danl Boi
ad, Hlen-phap nide nzo cung neu ra nguyenatac k1nh np sd dnb
lsp cna Tham-phsn. Trong thuc-te, su doe- lap cua Tham-phin
tuy thuoc che-do Tu-phap.

Ket vi-tr{ cus cd~quan Tﬂ-phap d6i vdi cac co-guan
cong-quyen khac, ta thay nd thay doi tuy theo chp-dn. Trong
che-do phan~quypn cd~quan Tu-phap dugc dat ngang hang voi
hai co-cuan Lap phap va Hanh-phap. Trnng cac che~do khae
thuong thi cd-guan Tu-phap bi dat dudi su dleu-khipn cus cd-
gqusn Hznh-phap. Rieng trong ché—dﬂ Nghl-Hoi kigu Thuy-5i,
co-quan Tu-phep dude xem ngang voi co-guan Hanh-phsp, nhung
tuy thudc cd-eusn lap-phap.
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Trong tat-ca cac cha-do, chi ¢6 che—do phan-auypn la
bso-damn dude su ﬂoc-lap cha Tham-phan. 4] Hna~Ky, csc Tham-
phan trong TOl—uEﬂ Phap Vien do Tong-Thong bc-nhaem voi su
chap-thuan cua Thudng-ﬂghl -Vien, sau khi dugc bo-nhiem ho
duge giuv chuc vu den man doi, tru truong- h?p tu- -y xin thoi
hay phgmﬁtgl bi bst uua tang Tham-phan cus T0i-Cac PPap-
Vien khong con can thang-thudng, khong sd thuyan- chuyen
khnng sd bi bai-chic nen ¢d the gid sul ﬁoc-lap ETC'i 'VO"l nha
cam—quyen Hanh-phap Vi Toi-Cao Phap-?ien nAm ca qu?en tu-
phap nen nha cam-uuvnn Hanh-phap khong the thist- lap nhung
Toa-an Hac biat xi-3n theo ¥ minh. Ngoal ra, auyen phan-
quyet ve tinh-csch hdp-hien hay khcng cua cac dao-luat lam
cho T6i-Cao Phap- Uinn co the loai bo nhung dao-luat trai voi
Hlen-phap vi-pham nhung quyen can-ban cua nhan*dan

Cac che-do khac thudng cung ban-hanh nh&ng qul—che
bao dam sg dog lap cua Thamﬁphan* Nhung trang that-te, su
doc-lap nay khd dat dudc vi co-quan Tu-phép bi 4zt trong d;a
vi tuy thude so vdi cac co-auan khac.

Quan-sat ddl song chlnh-trl cac nudc theo :he—da tap
quyen hay hdp-quypn, ta co the nhan thay rang nha cam-nuyan
Hanh-phap co the ch1~phol cd-auan Tu- phap bang hal cach,
Trﬂdc heb ho co the dung sut thﬁng-thuang hay thuynn-chuyen
de du—du hay hsm#doa Tham_phan bit Thsm-phan x! ~heo ¥ ho .
Wgaal ra, ho con co the thlEt 1ap nhing Toa- an Bac-b1et khl
co nhUHg vu-an thnh sl va bo- nh1em nguci Tham-mhan than-
tln cua ho vao cac Toa+an ay da xu-sn theo chleurhUUng ho
muon .

o] nUﬂc Anh, sy ¢nc 1ap cua Tham-phan dugdc bao-dam
nhod hai che—ﬁu. Trude hét 1a cach tuyen dung Tham-phan-
Ngudi Anh khong theo 146i tuyen -md nhﬁng thanh- nien co cap-
bang ve Luat khoa lam Tham-phan roi hat nhdng Tham-phan ay
treu cua nhieu cap-bﬂc trﬂdc khi lén dén csp toi-cao. Ho
tuyen-mo Tham-phan trong s6 nhung Luat-gla d3 nol-tieng, co
sud san vi khi nhap nggch Tham-phan, nhimg ngudi nzy duge g
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mat cap buc cao nen ho khnng tha- thiet véi su thang—thudng.
cung khong sd thuyen-chuyen. Nho do, nha cam-uuyén Hanh-
phap khong chi-phoi he ducge. Ngoai ra, & Anh, cd-guan Tu-
phéE toi~cao la Qui-toc thi ?1en. ¥hing tham-phan néw

cuyen Tu-phap trong Qul tuc Nghi-?ien Sau khi ﬁUﬁc bG nhlem
roi cung gid chic-vu dén m5n d&vi nbu Tham-phan cua Toi-Cao
Phap ﬁien Hoa-Ky. MNho dd, ho hoan-toan dﬂc-lap doi vdi nha
cam-auypn Hanh-phap. Quyen Tu-phap toi- ceo cus Gni- th hg?l-
?1PP giup cho Hien nay kiem-soat moi wu xu-an va ‘iec thist-
lap Tos-én BDic- blFt khong dudc chap nhan & Anh.

Loi tuven-mo Tham-phin trpn day va quyan glu chic-vu
dén man d¥i cliag Tham-phin trong Qui- toc Nghi-Vien gilp cho
cd-guan Tu- phap Anh that su dﬂc—lap Tuy nhien, e¢d-quan Tu-
phsn Anh khong duac quyﬂn phan quypt ve tinh-cach hdp-hlan
hay khong cus ciac dao*luat nen khong co thppluc bing T0i-Cao
Hhap—?lgn Foa-Ky.

Noi chung la1 thi chP-dﬂ phan—uuyen 10i Hoa-Ky <d
nhieu ban-dam hon hat trong viec gid cho _c0-guan TU-phap doc
1ap, do do ma ban—ve cac quyen cEn- ban cua cnng—dan. So~-di
cac che-do ma ngdci ta cung goi 1a Long-mhong che d‘Namme
va Jd nhieu nude £-Chau nhu Bal-Han doi Ly Thits-Van va ﬂlet—
Nam thdl Ngg-ﬂlnh -Diem dua dén chp-do dac~tal dude 1z vi
trong cac che—du 5y, ngudi ta da dut co-g juan Tu-p. sp duoi su
dieu-khien cua cd-cuen Hsnh-phap -

11.- NHAN-XET VE co-chu vd-cHUc
CO-QUAN Tu-PHAP VIET-NAM

Trong che-dc Tu- phap r, Tcl-Cao Phap-vien k4ang
nhung la mot diem son ms con la bude dau cus mat sﬂ cai cach
trong To-chdc Td-phap Toi-Cao Phap-vipn vda cu—thp has
quyen Tu-phap doc- lqp vis 13 co-ouan bzo-hién vdi mot vel-
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tro chinh-tri quan- trong trong nan dan-chu phnl thai cus
nddc nha. Trong to-chie Tu- phap, no danh dau mnt khuic gqusnh,
bleu—la mot khuynh huﬂng mdi mudn hdp*nhat hai hﬂ-thﬂng Toa-
an Hanh-f}hanh va Tog-an Tu- phap hian-huu.

Trudc khi cd TSi-cao Phip-Vign 1968, to-chide Tu-phsr
Hiat-Nam gom hai ha-thong Toa -4n song hanh vdi hai ngsch
Tham-phan Hanh-Ghanh va Tham-phan Tu-ghap khsc nk-u vdi tinh
cich chuyen-mon ctua moi ngach theo kieu Phsp-quoc.

Sau khl co su cal-uach T6i-Cao Phap Vien d3 noi
lien hal he thang Tog-an thudng tung voi ban-chat mat Phap-
ﬂlnh hon- ~-hdp vila Tu-phap vig Hanh Chanh. Trung to-chic nul
bo cuz Toi-Cao Phap vien co mct phune X0 cac vu-an Hanh Chanh
nhung khong thay c¢d Tham-phan thudc ngach Tham-phan Hanh-
Chanh va cung khong thay 26 khuynh-hudng chuyen-mon-hda .
Nguyén-tic phan-chia lai cic chic-vu trong céc Ban va cac
phong tai Toi-Cso Phip-Vien sau nhiem-ky mot nzam 19i cho su
lusn-phien hon la cho su chuyen-mon-hda Tham-phan .

S chuyen -mon hoa Thamwphan hop voi quan-nlem pbaﬂ-
blet hai he-thong Toa an va hdp voi su phan dinh tham-quvqn
cua hai logi Tos-an ay, can-cud vao pham~v1 ap- dung cus hai
nganh IUat khac nhau la luat Hanh-Chanh va thudng lugt . Su
tUn-tal cus Phap dinh Hanh-Ghanh 13 mﬂt nhu-cau chung nao su
ap-dung hai nganh luat con dudc duy- trl- Neuw cac Phap- dlﬂh
Hanh-Chanh con, su su chuyen-mdn hés Tham-phan tai nudc nha con
ly=do.

su chuyen-mon hda Tham-phan khong dgt ra tai Hoa-K¥
va Anh-quﬂc vi tal hal quDC*gla nay khong co su phan-blpt
gida luat Hanh- Chanh va thuong- lUEt nht tai Phap Su tuVPn-
chon Tham—phan Va Toi-Cao Phap—ﬂien Hoa- KY khong dat ra van-
de lham-phan chuyén-mon,

Tal Viat-Nam theo Luat 7/68 n§ay 3.9.1968, Toi-Ca0
Phap-Vien van cd nhiem-vu phan-dlnh tham-quyen glﬁa cac co-
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cusn tai-phan {diEu g}. Vay dg0- luét ay mzc nhi?n duy-tri
su phan-chia thali- cuypn gils Toa-an Hanh- Chanh va TOa-an Tu-
phap tren tieu-chuan cu. Qua nhung su- klen neu tren, ta
nhan thay ro mﬂt su thleu minh-bach, mat su glang co givs
hal khuynh-hudng mdi va cu : khugnh-hddng mdl muon duy-nhat
hoa he-thnng Phap-dlnh vz pho- thong hoa Thamrphan khuyrh-
hudng cu thien ve vlec chuyen mon hoa Tham phan va duy-trl
su phan-blet hai nggch THam-phan cung vdi hai log’ Toa-in
Hanh-Chanh va Toa-an Tu-phap khac nhau.

A ¥ A - -~
111, NHAN-XET VE VEU-TO NHAN-SVY
TRONG TO-CHUC TU-PHAP VTET-NAM

1)= Ve quimchg Thgm—ph;n

Hlen-phap & L 196? d% neu ra nhing bien-phap de baa
dam su doc lap cua cac Tha m—pban. Vlac phan nhiem gids Tham
phan cong-to v Tham-phsn xu2-an la mot glal-phap hay Thal-
phan cong-tn 13 nhung ngddl dst dudi su disu-khien cua BD
Tu-yhap va cé nhlem-vu dal-dlen cho xa- th de buﬂc t01 nhung
ngUdl pham-phap Tham-phaﬂ x- -an la nhdng ngﬁdl phan—auvpt
ve su tring- phat pham—nhan. Nau khang co su phan nhlem ro-
ret glua hai hang Thamuphan tren day, nha cam-auypn Hanh-
phap cn the can- tthp vaﬂ su hoat- dong cua nEanh Tu-phap mot
cach de-dang. Ho chi can due nhﬂng vi Tham—pban cddng-truc
khang chiu nhidm mit tuan-linh ho V30 cong tD vien va dus
nhung vi Thamrphan chiu tuan- 11nh ho vao cac chﬁc vu Xu- an,
13 c¢o the thso-tung duﬁc ngsenh Tu-phap.

Theu Hlen-phap nam 196? thi hai hang Thgm-phéﬂ xd an
va cong-to se phan nhiem ro-ret va cG oui-ché khac _nhau. Vay,
ngddi ta khong con ¢S the doi mat Tham-phan cong-to thanh
mnt Thampphan xd-an, cung khoiug doi mot Tham-phan xu-anthann
mo t Tham-phan cong~to Trong truﬁng+hdp 4¢3, nha cam-guyen



http://sachviet.edu.vn

5 4h =

Hanh-phap se khong con co the 1si cac Toa-an theo v minh
dudc . Ngowi ra, sy cd mat cua Hoi- Bcng Tham—Phan gBm cac
Tham-phan xu- an do cac Tham-phan XU-4n bau len va co nhlem-
gh ﬂe-nghl, bn—nhlem thﬂng-thUGng, thuyen—chu?en va chn—
tai ve ky—luat cac Thamﬁphan x@-an con tang-cudhg them su
dac lap cua Tham—phan X-an .

2)- Ve qul-cha Thgm—phén Toi-Cao Phép-vién

Mot s ngddl da chl*uFlCh Hién-phsp nam 1967 ve cho
de cho Luat su ¢d the tham-du To1 Cao Phap-vlen va Luat su
doan co uuyen tham=-du v1ec bau—cu nhiing ung-cu vien Vao Toi-
Cao }hap-vien cho Quac-Hﬂl lug- cbon. Sut ehi-trich nay khong
co ly-do chanh- dang. su mgng cua Luat su 13 bao- ve nhung
nzddi bl-can chcng sul 1am-quyen hay vi-phgm luat-phap trong
vigc Xﬂ an. Tuy khong phai la cnng—cnﬁc, ho van 1z nhan-
vien cua nganh TU—Dhep St cd mat cua ho trong T6i-Cao Phap
?1en rat can, vi ho thudng co quan ﬂlem khac vai cac vi Tham
phan chuyen—nghlep, nen khi c¢ ho Toi-Cao Phap- vien se e i
xét cac vy-an dudi nhieu khia- canh hon trudc khi quvet-dlnh.

Neu cd dieu dang chi-trich trong Hien- phap 1967 vp
T6i-Ca0 Phap -Vien thi dé 1z nhlem~xy uua ngin cia cac Tham—
phan dudc bo-nhiem vao 46. Mudn bac-dam su doc-lap ctia Tham
phan phal lam s30 cho ho hoan toan thoat khoi s Lai- phmi
cua viec thang—thudng, thuyen chuypn. Gec tham-phan Toi-Cao
cua Anh trong Qu1*t0c Nghl- flen va cac Tham-phan trong Toi-
Gao Phap-V1en Foa-Ky khi da nham—chuc roi th1 giu chic- vy d6
den man doi. Nho do, ho hoan-toan rIDc lap doi v nha cam-
quyen Hanh-phsp V3 bao-ve duge sd tu- do cua ngﬂﬂi ccng dan .

Theo Hien-phap nam 1967 thi cac Thqm-phan trong Toi-
Cz0 Phap—ﬂien chi gid nhiem-vu trong 6 nam. Sau_khi man
hlemﬁky, Tham-phpn Tﬂl-ﬂau Phap*?len se phal tro ve dig=vi
cu. poi vdi Luat su thl van- -de khong quan- trong. Doi véi
Tham-phan, tinh-the kho-khan hon. Nguoi Tham-phan dude dula
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vao T6i-Cso Fhap-Vien Chl can cé meyi nam tham-nien trong
nganh vﬁy, ho cc-the d vao mﬂt ngach trat tuong- dol cnn
thap LIong ba may Tu-phap - Nau sau khi man nb1em~ky vy tro
ve dia- vl el mp ho bi dzt dddl uuyen nhung ngﬂdl da bi ho
dleu-khien khl ho con vrong Toi~Cso Phap- ?ien thl bd mgy Tu-
phap khnng khﬁl bi xau tron Vi le do, khuynh hddng tu-
nhlen cua Tham—phan Toi-Cao Phap-?ien 1a van-dong de dddc
tai-c khi man nhle—kY De dat muc-dlch ho se ﬁha1 tiap-
xic vOi céc chinh- dang mgnh trong *uoc -Hoi vs se co lam hai-
long cac vi 13nh- tu cac chlnh dang ay Nhu vav, e-riNg cong
1y se kho duac duy-trl. uiai*phap cua Hian- phap 1967 neu
lual dudc cai hai Hanh- phap chl-phﬁi nen Tu- phsp, nhung ca
the lzm cho cac chlnh—dang maghh trong cd—auan Lsp phan thgo-
tung ﬂganh Tw- phap Mudn tranb dudc nan nay phan nso, ts
phal co mot qu1 ché dac- blet cho Tham-phan 101-030 Prapu?lenn
Nhung ngudi Tham-phan dude bo—nhiem vao do roi thi khi man-
nhiem se dude o vao ngach trat cao nhat trong bo may Lu char
thddng. 0o nhu vay, ho mdi &o SO mat mzt, bt tha—thl;t
tIrong viec d lai. TOl Cao Phap ?ien sé khong den nsi chap-
nhan moi a1eu-k19n cus céc chinh- dang manh trong iuuc—Hoi de
dddc Qube- Hollde dudc Quoc-Holihau 1gi khi man nhlem—ky.
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