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MQt hiQh Ttuong frgng d01 mdl 1z ay nay tren thé-
rlwl la s can- thlqp cva chlnh quen Va0 m91 sinh hogt
cv QUOC~Fla- Du 1a mgt chinh-cuyen drge 1han-cach-
hoa ha: mot C“l“ﬂ-qu ‘an d {ols d;nh che hoa, tﬂl sy can-
thlep cua oalﬂh aurén cungz thudnﬁ cwge tlm thav tal
cac nwoe 1t ra trong mot th@l ky hfu-hgn nao do da to
rade doa dén By ton vong va thinh vegng chung cla xu
80,

Sy cqn-tﬁlup cla chlnh quven dwa den hai h¢
qua twdng phan lan nnau 1 mqt mat sq can-thlgp nay
¢4 lam _cho cblnh quven durge noi rqqg quyen=-hanhy va
mit khac, no hgn che ho*c v1—phqm den mQt 80 quyen
ty~do c¢in pan ca 1vwdl dan.

Nhw the, h1¢n tugng chlnh-quyen can-th1¢p vao
moi smnh»hoqt Quoc Fla _guge Xem nhu mqt thoai trao
cua tw-tudng dan—chu Tay-phuwng.
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huns neu tal cac Quoc— 1a dah—chu Tﬂw—
p*“@nﬂ. s can-unlgp els chlﬂh-ouven ehi co tlnh—
cﬁ t%m thol trong nqt hoan canh di C—)l%t nao do,
t11 troi 131 t3i cac QUOC-"la crqm tlen A-Phl day
la mot 11&\~LLan ﬂan nht 'th1dng lQ va pho cap
So ai ahr v%k 1a v1 cuc nwdc nayL sau mQt *hdl ky
noogd tanc lav dai 'a moi thu hoi d?c lQp, van~de
plqt trlep Quoo—"la va canh-tan XU S0 van la moi
quan tan t“Lomﬁ trye. Trong hoan canh do. ﬂqt chlnh
vaon ranh va hru- hléu la mQt ﬁleu—klen can-thiet.,

vigt-lamn cun cunﬁ chung 0 Uﬂ%ﬁ voi cac
Quoc oig trog 1Khoi ca%m—tlen A-Phl, voi I 0CC nam
de thuQc va 80 nam duwel ach thon*-tr; cua Th&c-dan.
Hen doc 1@p nod dge thiva nh@n thl dat nﬁdc lai roi
vao than trznf_cblen tranh ngay cang them ’noc ll@t
bft nguon iy Qﬁn hLdnh cua sy trqnh chap 1ua cac
CWUHﬁ—luC Quoc-te, va iy sy khac u1qt ve qLan-ﬂlem
danh doc lqp cun ﬁlenwtllet Qhoc-rla "1wa hai
Yhuynh hueng doi ngh#&hcua nhing ngwoi cung chung
dan th.

Dun" trucc nhwn# nhu—cau cyc kv phWC-th
toan dlgn cua mot Qboc-21a chqm tlen tronh hoan canh
cblen tranh, 1@t-Nan nhal cap bach b1:;11 quyet nhieu
vap-de cuns mﬁt luc ! bao—vq s song con Quoc-gia
va wav ding dat nucc.

Trong 301 canh do, aw can-thlep cua chinh-
quyen vao mQi Slﬂh -hogt Quoc-vla cung da thg Aduge
p dyng nhat 1a Trong nhwng thot ky ma dat nwdc da
to ra danﬂ n,m trong m01 de an lam nguy = nhu da
dwdc tlm thay trowg suot dlen trinh xay dyng va T
chwc COHF QUJFH Cba xu SU.

DOAN 1.~ Licit st 18 cafc obsc QUYEN VIET-NAM.

Nhieu sr-gia da doan ¥ cho rdng qut ~Nam da
co tren b 000 nim lqp quoc. Trong suot dlen trinh
dyng nuac va danh dQC lap, qut—Nam cung da tral _qua
nhleu the che chinh- -tri khac nhau t tw che—dq quan-



-3 -

chu pﬂoq”~klen, r01 trai qua nhleu thoi ky chuven
ﬁlep aé den che—ﬁo CQn-—Foa.

Ao~ 0 atfi cEd Frong-x1EN SFM cETiiH-iHS COnG-HOA .~

¢S the “Dl cno mal dén D¢ nhi the chién
15ks, Vlgt-uqm la nqt Quoc zia theo cha-ag QLan-chu
pnon* ]1en, trong do chu -quven ﬂ im trong tay mOt ca
1Han gom la vua thax trdl tri dan. Trong suot thdl
kY quan- ~chu Dicn”-klen nay, tai Vlet _Nam chua co mgt
Vi n—klén Dhap—lv nao lam c n-ban cho sinh-hogt Chlﬂh
trf Qvoc-~1a twong-tf nhw cac han vin Hlon-pnap ngay
nay.

To—cn”c con* qu“en trong nwac Tuy thugc vao
sawﬁ- ien nha _vua va myi hanh adng cua v thlen-tw'
nﬁv hau ahv vo ﬂldl-nqn vi 1t khi co mqt co=guarn co
tham q1ven klem soat cunv phe pnan hanh-dong nha vua.
nha vua trl dan theo mgnh 'Drdl qua cac chleu dy !
thra thlen hung m@nh veen hoan -Qe.... chiéu chl v1et'
ceveva do a6 ay th;nh suy cua Quoc-gia tuy thugc vao
tai ba diic dQ cva nha lanh dgo.

th ta nha via & cap Trung-wong gSm co mﬁt
hql-doag HQl-cao (GOnsell Royal) vo'i lgc bQ thugng
th, mot Gr-m3t-vidn (Conseil d'Etat)va 'Tw try dai
than' .

V&i S tqp trung unen—nanh ve mqt m01, voi
uw than ~huan t twadﬁ nhan tr} von 1au ddl trong
”ach sw Thﬁnh—hlen, nha vua dwdc tozn quven hanh danp
trong luc t”;—vi va chl chiu trach-nhlem @01 voi Trdi
thay vl chiu trach-nhiem trroc Quoc-dan. (La Nation)

Cha—dq Quan-chu phong—kien da tral qua mqt
thdl ky Vha dal va bdt dau lung lay ke t¥ khi cugc
JQ nhi the chien boc phat.

Lan dau tlen tronF l;ch sw lqp quoc, Viet~
Mam dugce tuyen- -0 1ap nen chinh the ang-Hoa qua loi
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Chieuv~dy thoai~vi cua O u-hoang Bao-3g1 nray

25.. 1045,

st 8y tholl-v; cta uao ~dai de nhw&ng
ouyen aieu-k hlen cho wgt chinh- nhu CQq--Hoa” khOn"
mang lad cw—901 tnuzn lgi clo quc xqv—dvnv va kien=-
t‘let QLO“ Gia. Sg bat dong quan- alem trong duong
huwnb klen quoc va, danh dqc lap glwa hai khhvnh-
hwanb Quno Conr ngay cang them tram tronv va da dwa
dat nude Vao mQt cuqc tranh_ chap toan dlgn

MEt trqn Vlit—mlnh da lql dyng dugc thdl——
e’y DHit —¢Qﬂ” cuge khang Phap va tuven—bo thiét- l@p
HL&C “Vl*t— Tam Dun-cbu bQQﬂ-koa **n" CuCh nan hanh
hwon phqp 16,11, 7046 Fhinn han HJen-Dhqp nay khong
dap vnﬁ dec nb g 1hu—cau 0L cla dat nwoc va

wonv thoa-man atqc ngvvgn vgng thlet'thlc cia toén

the Qvoc dan, nen cac phan tu tron cac d“nb phal
Quoc ﬂla tach rdl kh01 chlnh—phu 1ien- hlgp Quoc-an
do Ho=chi=-Mizh cam dau.

wdc tinh- the colen trwdnp m01 nFay them
801 dQnr, ”1@? dinh Vl@t Phap Elysee duqc kv ket ng%y
a.,.1049 da nav sinh ra “ﬂlal phap Bac- Dgl'"va Dy s0
1 nﬂay I.7.194¢ duqe Quoc TrUdng 330~ ~Dgi ban hanh
nh=m qul—dinh viee to~chifc cac co-guarn con auyen
Quoc Gia, va dugc xem nhw ban hlen—pnap dau tlen cla
nhing ngwei khong tan thanh xa- hql chu~-nghia cla
Vth—Mlnh-

Dg 560 1 nﬁay I1.7.194% cung dwdc xem nhw
mgt khung canh phap- -1y cho sinh-hogt Quoc-Gia 1 1G4 -
1855, gom mqt val qet chlnh $ -

: . - Quyen hanh-trong anc dwdc hanh vard bUl‘
mqt QuOC Fruhg ¢6 Thu-trong va Hi-dong Tong-Truong
vhq—ta.

- QUOC-TrWUD% bo—nhlgm va migt hlqm Chi-
Tjch HQi- ~dong Tang-Truong va cac Pang-Triong chiu
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trach-nnwgm truge Quoc-Truong Vlét =Nam. Mql quyen—
hanh ceu tan trunv trong tay Quoc- Trmdnp ca Hanh-
Phap va Lap pHap.

By tap trung ouven hanh ve trong tdy Quoc-
Tr*dnﬂ 4a diia ﬁen 1qu qua lgm phat chlnh-phu trong
Uuot thei gian 5 aim ke ti ngay ban hanh Dy s0 1/1489
gén khi Hiep dinh Gemneve 20.7.1954 duge ky ket (1)

Cugc cnleh-trunh qut Phap cann npﬂy cang
dugce quoc ~te-hda va duge tgm thod cham d¥t voi qup-
dinh Geneve o5t Vl—tuven 17 duge dunn dwwnw ranh
phah cach Dat nﬁdc ra lam 2 mlen rieng 1¢t theo che-
dq chwnh—ur; hae nhau s fien Bic theo na—H91 chu—
nghia va van _duy tri danh xwng Mvigt-Nam_ Dan—chu
-Conr 0;3.‘II Ilﬂﬁ Nam nu’o’n’I ve kﬁ01 tu do va lap nen
ﬁudc Conr-Hoa Vigt-Nam theo Hien-uoc tgm thoi 86 1
ngay 26.10. 1955,

T 4 nen De nhaL Conn-Foa dirge khal sinh
va mQL nim sau, mot Hién- pnap duge bhan hanh long-
trong.

B.~ NEN of wHAT cOng-HOA VA THOT k¥ CHUYEN-TIEP SAU
1963.

Hign-wéc tam thei so 1/1955% da long trong tuyén—bg

(1) Trong th¥i gian 5 nim t¥ I549-I954 cd 9 Chfnh phi
thay nhau cin quy®n tal Vigt Nam ¢
1~ Chinh phi Bao Pai (2.7.1949)
2= Chinh pht Npuydn Phan Long (I8.I.1950)
3~ Chfnh ohd Tranvin HMu (6.5.1950)
4= Chinh »hl Tr¥n Vin H®u II {20.2,T95I)
5w Chinh phd Trin Vin HBu III (8.3.I1952)
6~ Chinh phl NeguyEn Vin T8m (15.5.1952)
7— Chinh phd Nguyén Vin Thn II (I.1.I1953)
8~ chinh phd Bl Lfc (I2.T1.I954)
9~ Chich phi Ngé bloh Difm (7.7.I554)
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‘“uoc—ﬂ1q quu-Jam la mQt nvge Cong—Hoa va theo
PO TwOnw-che. Tnu—Tudnﬁ Ngo—dlnh Digm da tre thanh
vi TOWP~ThOIF dav tién cua Vlet-Nam.

QLoc ﬂQl Lap -Hién duge towq the cw-trl
h p ﬂudc vau len va mot n wosau, Hlen-pnap Jq-nhat
ann—Hoa duqc ban hanh nsay 26,10.15956.

Lan dau tien trOn; hien aif V1qt ~Nam, cac

- tudnn dﬂn chu TAy ~-phirong dwuc du- nhqp vao qua
phldnw-tth 0= chnc co-cau conr qufen trong nUdc.

1en phap 1556 dﬂ ap—d&n nﬂuyen -tie phan quven vao
v1gc qui-dinh tnan quyen cusa c#c co'- che nleq-d;nh
cung thiet- l@p nhng dinh- ~ché thegng tans Quoc ~Gia 1
quen Haih~ Phap duqgc ﬁV-nhlgm cho TOnb—ThonF dan-cw;
quen Lqp—n ﬂp drge vV—njlgm ¢ho Quoc H01 dﬁn—v1§n
do cv—trw toan quoc bav len va quyen Tv-phap duwge
‘hudng mot qui-ché dam bao tinh-cach dge-13p’ (1)

Chu ouyen thuoc ve toan aan va sy phun
nhlqm "1Pa Hanh- Phap - Lqp—phap duge the hlqn ro
rqt, nhunz Hoqt donr Clua cec co=quan cong quyen
Quoc-sla phai dwge dieu- hoa. (1)

L Tuy nhlen, Hien- phap 1956 da ban C%p cho
Tor*—Thon+ ﬁot quyen han qua rong lon chl-ph01 ca
L@p-nhap Tan Tu—phap. Fﬁoal 80 thgm ﬂuyen thong
thudng M, TOGU—LhOWg hanh xw nhw sang auyen lqpn
pnap, quyen rnu-quyet, quyen—harh ve quan sq va
ngoal—glao ASMAEREY | ionc—thonr con di.gc hlen phap
cho phep nim UlW mgﬁ so tham quyen dic let tronﬂ
nhirng tinh- ~-tring bat thudng cua dat nwoc. DO lat

. , - quen &y cac Sac 1¢nh tq y vi 1y do
khan cap r'11’a 2 khoa hop cla Quoc-H01-

(1) ai%u 3,di%u 4 Hign phdp 26.I0.1956
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- Quy;n vy cac SHc- lu@t troqg phgm-vi
UV-quyén cua Quoc-qu mot khi co 1:11'1h--trq.*1fr kwan-
cap, chlen-tranh nQJ—loqn hav khvnﬁ hoan kinh- te
tai- chanh.,

- quen ky cac sic- Lenn tuyen bo tinh-
trinx han- cap, bao doaw noéc Fldl—ﬂ”ﬁlem trong mot
phan hay tren toan lanh tho ().

Chfnh dya vao nhinﬂ tham quyen dgc-b;gt qua rqng

r?1 nay ma TonrnThon Nﬂo dlnh DlQm da cang neay
canw tqo ra the wu théng qua mre 001 voi cac co=quan
con“—qumen khac cua thugng tan# Quoc-Fln; va bl&n
cno-uq thanh mgt che- dQ QUJEH uy hon 1a dan-chu
trong chinh-the Cons-hoa (2).

hhvvnh hwwnh tqp ~trung quyen-hanh va thi-
tien a01 lgp bl ng cach Hanh trlvﬂg mqt chlnh dang
duy nhat dwwl thoi Dq nhat COﬁﬁ—Hoa da lan lan dua
den m?t che-dq quyen hanh Caﬁnhan va TOng—Thonﬁ da
d!a veo hlen-pkap va luat-phap dé tre thanh mot
Yha dqc ~t3i hop= phap®

Trong Xkhi do chlen tranﬁ khujnh-dao n01
q@ay mot g19-tan5 Quoc gla m01 ugwy them chla re
va nha cqm quyen moi ng zay nqt mat ={hg hqu thuan cua
toan thé Quoc dan.

Do 1a mgt trong nhung dong ce chlnh yeu

dwa den cuoc chlnh pien I.11.1963 da cham duvt nen

§ and+ CQnﬂ-dca va Vlgt ~Nzm lai tral qua mgt thoi
ky lich-sw ciye ky roi ren trong quoc ngl.

X X

(1) ¢i®u 4T,qi%u 42,qi%u 43,4% 44 Hifn Phip 26.30.I956

(2) Neuy®n Vin BSng : nhin x8t v® ché a) Ngb Dloh Digm
Lujt Hifn Phdp vA Chinh Tr{ Hge.Saigon I97L tr.
564~565
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ulen-wdc tgm thoi 86 1 neay %. 11, 1963 cua

uql—don” Quaq—nhan Cach—man da thay the hlon-pnap
26,10,1956 va lons trong tnyen -bo rdng"Quoc ~gia
Vl?t -iam vnn 1a nioc Con“-HDa” Tir do, Vlgt-Nam 1@1
trnl Qua not flﬁl doan 'hav caoh -mang’ danh dau mey
T’I’uuc guanh ol ma QUOC—”la pHal dwdn dau le hai
nlem hoa dang ce doa den ﬁw so"mr con cha Mien Nam t
cuqc "chwen—trﬂnh r1a1 phong" va mqt thH ~trgng bat
on co cnlnh ~tri. ilnh trang hat on co chlnh -tri la
h%u qua tat nhlen cua hl?n twdn lvan chuyen quyen
aﬂh qua dct nvot cua thol my h;n cach WEN . Sy -
klen 1av da dva den tinh~trgng khunﬁ hoan cac dijnh
cne “uoc-gla va Jl@ﬂ tugng lam pbat 011nh-pnu drge
the nlgn gua v1@o han hanh nhleu vkn-qun phap ly
cunf sy ra ddl cua nhleu Chlﬂh—phu lien- tlep nhau
moi %hi ed ﬂQt Sy Tuan- chv"on quvgn-hanh :

- Hlen wac tqm thord so 1 ngay %,11.1963,
v Chinh-phu Nzu yen-n roc-The (%.11.1963 -
30.4,1964)

- hlen—WUC tgm thoi go 2 ngay 72,1964
voi chinh~pht Heuyen~Khanh (8,2.1964 -
20.10,106%)

- Hign-chUGng Viét-Nam CGng-Héa ngéy
16.8.1064.

- HJen-chwdng lam thdl ngay 20.10.1964
voi cﬁlnh-phu Tran-vén-HWUng {(31.10. 1964 -
27,1,1965) va chlnh—phu Phan- huy-Quat
(15.2.1965 « 12.6.1965)

- Ub@-phap tgm thdl neay 16.9. 1965
voi NQl cac Chlen-tranh N*uyen—cao-Ky
(19,6,1965 -« 8.,11.,1967)

S{ ra ddl cua qu cac chlen—tranh Nguyen cao-Ky da
bAt dau danh dau mgt thei gian on dinh twcng-d01
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trong tﬂ31h—pnan Taﬂn qu trungevons. Nﬁln" cung
chlqh tioqﬁ tndl \v nay, Jat nwoe lal p“al duwng
ﬁau voi thnf >1e1 co ﬂu an- tronu &ay ra do U mre
4g 7ia-ting Xhoo llet cle cnlen cuoc, Va bdl "blen
co nlen T“unﬂ“ muon ly-khal Kkhdi sy xiém soat cua
0u1nﬂ—pau tdi Saigon,

Tuy nhlen. b01 cunh a¢ da dwa den mgt
nlen kv vong mdl trong dien trinh xay dyng the che
dan—chu nudc nha. Do la sy ra doi cla Quoc HQl Lap—
alen va tlep au ao la ¥ khal sinh nen nen De Nhi
ang-Hoa hoi Hlen—phap neay 14,1967,

DOAN 2.- SU HINH-TEINH 73N of HH] cQNG-HOA.

HLen—phap De-nhi Conv-Hoa nfay 1. 4.*,6? Juge hinh
tqanh _trong mgt hoan canh r01 ren cua dat nwoc. Cae
nha lap ~hien 13i con phal dulg trWdc mqt sy lya
chgn cyc ey pnuc tap ve tne che calnh ~tr} twdng—
lal. hot mit, hlnh anh ﬁot Tonr—Thonﬁ chuyen quyen
cla nen }i-nhat anv—hoa van con la mqt bai hqc
klnh—n?hlqm dAC Fla; va, mét hhac cunb can phal Xay
dvng mqt mo thire chlnh -quyen du mann hwu thU de
trawn ulnh-uranrT b4t on co chinh- -trj hau nhu vo
chinh~phu cla nh#ng nam sau 1963

Di tv \lnh-nﬂhlgm qua Kt do, nha lap-
hlnn da ghi vao nlen paap "Vlet -Nam 1la mgt N
an”-hoa, dqc lgp, thon”-nhat va lanh tho bat kha
phan" Che -dg TOHF-THOHH van 1a mo thwc t6- chwc
con" guyen dwge cac nha*l@p hien chap nhqn voi mQt
£y blen cai theo kieu mau Vlgt =Narm,

NF031 v1qc qu1-d;nh cach thWC to chuc
cac cw-cau cong quyen va thlet—lap cac d;nh che
hicn- ~dinh cho QLOC—Fla, Hlen phap con dy 11¢u mqt
s can—thlep cla Chlnh quyen vao mQl sinh-hogt
chuhg cua dat nwoc trong mgt so trwung-hdp dac-
bigt; bing cach Hien-phap da ban €ap-cho-Hahnphap~



(L)

mot 26 d3ec quyen lam thoi hanh s dé doi'pho vdi
nhing dot bién ecte tinh thé.

1, cfC €O cLu cBuc qUuYBN THEO HIEN PHAP I.L.I967

Fien phap De Nhi Cong Hoa gom chin ehuong vai 117
aiéu khoan 48 1am khung cinh cho sinh hogt chinh try
Ouoc Gia. Nhin tong quat day 1a mot Hién Phap co ve
tién bo hon 80 vl Hien Phep 1956 vl ngoai s qui
dinh phan quyen giua hanh phap va lap phap. Hian phap
1967 con thiét lap mot ¢d quan tu phap doc lap v
hal quven kia,dong thdi d8& xem d01 lap h{nh tri
cung nguyen tfc dia phuong phan quysn nhu nhing dinh
ché hién dinh.

Ch quyen Ouoc gia thuoc ve todn dan va
quyen hanh phap dUUc uy nhiem cho Tong Thong quyen
1ap phap dude uy thac cho Ouoc Hoi lucng v1cn va
quyon tu phap do 761 Cao Phdp Vien dde 14p hanh sa(1)

Vl gm anh bdi vai tro doc ton cua Tong Thong
thot De Nhat Cong Hoa,nen cac nha 1qp nién 1967 trong
khi thao hién da danh cho Gude Hoi mot sy uu théng
quyen hanh hon so vdi th Da Nhat Cong Hoa

Ngoai tfnh cach dbe lgp hofn toan trong ginh

hogt rieng cua moi viaﬂ‘Quoc H01 dudc Xem nhu mot
e ] "

?
'o ; AR HET—Hee :_.. :: HE-—E
]

B3 cye cha Hifn prdp T.4.I1967 dude ph&n phdi nhu sau @
- Chudng 1 : ghn 5 aiu khodn (d.1-d.5) : Bidu khodn cin bdn
_ Chudug 2 : £dn 24di%u khodn (d.6-d.29): Quytn 1gi v& nghia
v} cbng dan
w Chydng 3 ¢ rom 20 gidu kholdn (u.}O—u.50)Qu33n L@p phép
- Chudng 4 QB 2L gidu khodn (d.5I-75)
Quf%n hdnk phdp vh dja phidng phin quysn

— Chudng 5 : £Hn 8 di%u khodn (d.76-d.84) Ouy®n tu phép

- Chudng 6 @ I3 ak(85-98)Cée qjnh ch& dgc bift,djc bigt
phdp v1en,Glin sit viﬁn,HB quan lgc,HD/KTXH..

- Chuong 7 ¢ b dk (99-T02): Chinh &lng vk a8i 1jp chinh tri

- Chudng 8 : 5 &k (T03-I07) : Tu chinh Hi&n phip

_ Chudng © : 10 dk (108-II7) Clec didu ¥hodn chuydn tidp
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mét “chlec Liapﬁ“ dav oqo dam de ’lw khong cho ‘banh
xXe Toag—thoa*“ vt kHOL Ldev ranh gldl han tham~
quyen., Qvoc—h91 co than quyen bleu—quyet Dao-luﬁt,
“he cnuan cac hlép—ddc va hlép-d;nh quoCe te, quyet—
d;nh tvven cblen va nghi hoa, quyeL—d;nn tgyen bo
tlnh—tr;n chien tranh, klem soat chlnh—phu trong
v1¢c thlnkanh chlnhusach Qucc-gla Va 00 quyen khuyen
cao thay the thng phan hay toan the Chlnh—phu.

T01-cao Dhap-Vlgn la co~guan t01 ~Cao cua
nganh mu-phap LWUC doc qu va tham pﬁan XY an %uyet-
dinh theo 1uat-phap va luong tam. Thanh-phan Toi-
Cac Pnap-v1¢n do Quoc-hgl tuyen chon va Tong—Thong
bo—nhlem theo mgt danh sach do Tham phan doan, Cong-
to-doan va Luat— w~doan bau lén.

T01-cao Phap~V1%n co tham quyen ”1a1-th10h
}1e1—phap phan quyet ve tinh cach th-hlen hay bat—
hop hlen cua cac Dao—lvat Sac—lu@tg tinh-cach hep
hlen va Jat th-phap cla _eac Sac-l%ph ngh;~dinh va
quvet-d;nh hanh—chanh. Dong JLhol T01—cao—Phap-qun
la co-quan hien dinh duy nhat co tham quyen phan
auyet ve v1¢c glal tan mQt chlnH dang co chu~trwong
va hanh- ~ddng chong 143 chinh-thé Ogng-hoa.

Bgn cgnh vigc qui- dinh tham quygn cua 3 .
co' guan co £ quyen t01-cao Quoc-gla theo phueng=thue
'Tam quyen phan lap" Hlen—pbap 1967 con dy 11§u
v1¢c thanh IQE Glamusat-V1in dugc xem nhw mQt "d¢
5 quyen 1 dong thdl ﬁﬂvyen—tac d;a-pthng phan
quyen va dinh—che hoa dol—lqp chlnh—tr cung dug'c
nha lqp hlen du nhqp £y cac nen dan=-chu TaV-phudng
vao dinh-che hien dinh Quoc-gla.

Nhan quyen hQn tonﬁ quat tren day chi
duge dieu hoa mqt cach huu hlgu khi nao Qudc- —fla
hil du mqt 50 dleu-dlgn ve chlnh—tr;, klnh—te, Xa-
h¢1 va trong nhing thdl ky binh thuong. Doi khi,
Quoc- zgia cung gép phal nhisu kho khdn do sy bat-



thwdng Phorf tlen llqu duge. Dunu trﬁdc ﬁhWﬂ§
trdeﬂ-h¢p ay H;en—phap cung da dy tru mot so
quyen- ~han dic- blét cho phep chlnh-quyen - nhat 1a
Hﬂnh-ph%p - duwgc 1am thoi hanh x5 de doi pho vl
£tinh the moi,

Va tham quxen dac b1¢t cva Hanh—phap
trong nhlnv truon"-hdp way duge lam doi tugng cho
conﬂ trinh khao ciu d day.

11.- TEAn QuYZi pAc Bifr cOa mAwn-prAP VA crU-pE
CUA LUAN ViN i

Tham qvven Gges let cua Ka th-phap dugce
Hlen-bhap 1967 con nﬁ@n rul rac trong chwong IV.
Conw nhan dﬂC quyen cho Hanh—pﬁap au 1a tém thdl
va trong nhan tlnh-tran bat thwdng chanﬁ nwa, cung
da di ngw&c 1gi trlet 1v phan quyen cua the-ky 18.
Thu nhqn d%c quyen cho Hanh-phap ed nchla la ndl
rong duyen hanh cho co- -guan dqu nao Qvoc gla co du
"phudn«-tlgn hanh-dqnﬂ" trong nhung hoan canh dic
bl%t ~ va dugc quyen can thlep vao ml sinh- hoqt
Quoc-gia trong hoan canh dd. Nhw véy sy thwa nhgn
d%c quyen naJ da dWa den V1$c giol hgn ty do cén-
ban cla cong dan va blen Tong—Thong - ngwdl dwng
dau Hanh-phap - tr¢ thanh m¢t "'ong vua dgc tai hep
hien''.

thng sy trang do khOnb phai chi 1a san
pham.mdl mé cua sinh~hogt chlnh—tr; tgi Vl@t -Nam,
ma trai 14i do 1a hlgn tugng rat thong thuong
trong sinh- hodt chlnh-tri vao the-ky 20 tgi nhmng
Quoc-nla dan-chu tlen tlen - noi ¢o truyen thong
dan—chu lau do'i va phap-luqt dwqc xem nhw _nen tang
uy—nhat chl—phol moi hanh dqng cua nhs, cam quyen.

Day cung la mqt van-de gay ra nhieu tranh
1uan 501 n01 g1Ua eac khuynh—hwdng dol nghich vi
bat dong quan dlem, nhat la tron thUl gian gua
1ugt dy=-quyen duge ap-dyng lan dau tien trong sinh-
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hogt cnlnh-tri Dg-nh; CQn¢—h0a nhan vy blen dgng
29 T 1972 Trong thoi gian nay nhleu ngucl da t%
h01 phal chanﬂ nen pnap tr% tal Vlet—Nam dang bét
dau thoal bQ va nen dan chu phoi thal chi 1a mgt
vin t¥ em tai cta hlen-che?

De gop pnan 501 sang van de, sy aoi chleu
V1gc ap dgnﬂ cag d@c quyen cho hanh-phép tql nhwng
Quoc—rla dan-clu va sy§ S0 sanh voi Hlen—phap dg-
nhat CQng—hoa se dwdc dung lam phUGnF-phap cho cong
cuoc nﬂklen cru o daj.

Cong Lrlqh npnlen-cwu 131 dgc trong tam
véo sinh~hogt cn1nh-tri cua d@ nhji anv-hoa theo
Hlen—phap 196? va vi the, nhwng the che chlnh ~trj
truoe nhay dg nhi CQng-noa khal Sth khOﬂT ném
trong chu dlem. Hlendpnap duge dung 1am khiung canh
nghlen cwu bdl vi Hlenvphap du@c xem nhu la qu1 tac
phap ly cén han nguyen thuy cua m01 qu1—téc khac,
trong do chWa dyng mot trlet 1y chlnh tri cung s{
gui ﬁ;nh ve VlQC to-chute chlnh-quyen cung nhu gioi
han chinh quyen trong khung canh cua dinh che .

Tuy nhlen, conb trlnh nghlen cru Se qua
1y—thuyet kho khan khl cnd hoan toan cén ov tren
vén-tw Hlenhphap va hlnh-thtc to chwc dinh-che,
vi dinh -che va Hlen—phap Ty no khong t@o thanh

nheng song dQng cua nep u1nh--hoat chlnh-tri phuc—
tgp Quoc- gla. thnw song dQng nay co 1s dugc tim
thay trong thye- te chlnn-tri tgi Viet-Nam,

Voi ﬁhunr net khai quat nhu tren. chu—de
cla luqn—van dugc lan lugt Khao-sat trong 2 khia
egnh

1 = Xhai-nigm tong quat quyen Hanh-phap.
2 - Phan—tlch nhwng quyen hgn bat thwcng
tgl qut-Nam hign thoi.,

X
X X



PHAN 1

KHAI NIEM TONG QUAT

QUYEN HANH PHAP

T d
P
Ca !. .
L tig
A
R
R ]
e
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Vao the—kv l? tgi Au-chau mgi nqwdl deu
Cuan—nten ran@ quyen hanh tTrong Quoc -gia deu nin
trong tay ca-nh el nha vua theo phu@ng—thﬁc cha
truven con nol va chlni-the quan —cht chuyen-che
crgc xen nhw 1a mgt chinh=thé chinh dang vao thoi
31v ”ld-

qu Dong phudng, cno mhl den dau the-ky
20 ouyen hanh Qvoc-*xa cung van nén trong tay nha
vua nhan danh thlen-tw va sy hung thinh cua Quoc-
cia tﬁy thuﬁc vao s¢ thinh suy cua che—do.

Quan—nlon nay da bi danh do bori tw-twdng
-cua nhung hqc vla cung thei le che dq quan -chu
chuyen che tai Au- chau. Locke, deda Rousseau,
Montesquleu ViVaaen deu la nhunﬂ ké tien phong ve
tTir- tudng tlen bQ nay. Quyen hanh trone nwdc khong
dwcc tap trunﬂ?trong tay mqt ca-nhan hay mQt thleu
£6 nhan _danh ke thong-tri, ma trai 1%1 can phal
dwdc phan chlaz quyen lam 1uqt, quyen thl-hanh
luat le va quyen phan xw nhan tranh chap giva cac
tw-nhan voi nhau.

Dl t quan-nlgm quyen hanh phal dwqc
phan chla ma ngay nay hau nhv mgi ngUU1 deu cho
rﬁnﬁ quyen hanh tron* Quoc-gla pnal dudc déc trong
tay cla nhan nguu1 do toan the quoc dan bau léen
mgt cach Tty do va che dQ dan-chu duge Xem nhu
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mgt che ag chinh danﬂ kln thdl. Chlnh quyen khong
con 1a chlnH quyen cua ca—nhan, ma tral lai chinh
ouyen cang ng aJ cany arge dinh-chc-hoa.

Nruyen—tdc phan quyen vi vqy da trd
thanh mot nguyen-tﬁc c11 hudng B trona Vlgc t5~
chuc chlnh-quyen tal hau het cac QUDC—”la dan-chu:
quyon Fanh-nhap dw&c trac chc Tong—Thonb hay Quoc-
Yuong ﬂoic Chlnh-phu. quyen Lqp-nhap dugc uy-thac
cho Quoc-hql va quyen th—phﬂp dwcc dge lqp vdl hal
guven kia lanh twach-nhlem hanh x¥ quyen ﬁhan X1 «

Tuy nhlcn, trén thuc—te, nguyen tac
phan‘qujnn dO% k11 da gip nhleu olen d01 va uyen
chuyen khac hin vl dic tfnh co hru xuat x@ cla
puel ban dau.

Neu nguyen-téc phan quyen van dwdc ton
trong trong v1¢c dleu hanh oQ may cong quyen Quoc-
gla o3 thl pnal thanh thqt thWa nhqn rxn d01 kxhi
q*ven Ha nh-phap eung to ra Xam phém den quyen hanh
cua Lgp- phan hogc dldl 1y do _nay ho%c dwdl hlnh
thic nd. Vi vay ngay nay'ngwdl ta ﬁhqn thay mgt
hlqn tugng mvl 1% xuat hl%ﬂ 1a sy banh trwcng
quyen haﬁh cua Hanh-phap it ra trong nhwng thoi
Ky d}c-blgt nao dgo,

Vlet -Nam, mqt Quoc-vla ma nen age- lqp
chva g1a tu01 ldn nen cung da du nhqp 1t nh1eu mo
tbwc dan-chu Tay‘phwdng de lam dwcng net Cﬂl
huanv cho v1ec to=chve cnlnh-quyen va phat-trlen
dat nwoe cua minh 3 do dc ngwwl ta Eung tim thay
Hlen twdng banh trwang quyen hanh cua Hanh-phap
xuat hlen ca tren binh dl%ﬂ ly-thuyet Hlen—phap
lan tren kh;a canh tth-te - va 46 hin khong phal
la mdt hién twgng dic thu cta xa-hdi Viegt-Nam.

Dia~-vi clla Hanh—phap trong to-chuc
cong quyen Quoc gia j nhung quyen hqn thong thwang
cung nhung qpyen h%n‘bat thudng cua Hanh Phap 88
1a 3 van as dude lan lugh phén tach dudl day
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C{-IUONG 1
BIA VI CUA QUYEN HANH PHAIP
TRONG TG CcHUC CONG QUYEN QUOC GIA

Trorg téc-phgm "ESprit deg lois", Mon%
tQSQLleu da nh 1¢t llit c6 vo cho nnnyen—tac phan
quven va Xem a6 1a met phuong thuc hoan hao nhat
cho v1qc dieu hanh  guong may QUOC -gia : "quyen—
hanh ngzén chin quyen hanh" duge cho 1a mgt licu
thube hha hlgu nbnlqﬂ Qe alet chet di Vl-trung dge
tai chuyen chinh lam huy hoal co the QLoc gla
dang dan dan truong thanh theo huyet mgch dfn-chu.

Nhung dong thdl, v; cha bla cla -
twwng cach-mqnv 1789 tai Phap cung chu-trdeg rdng
quyen Hanh-pnap pnél dwgc Qlao cho mqt ca nhan
duan vwongs thi moi dwwc dleu-hanh mqt cach tot dqp
hdn la dem trac pho cho nhleu ngwdl hop 131 3 boi
vi quan viiong - twe la mot phan chlnh-phﬁ - luon
luon ec Hanh-dqnﬂ k;p thdl, tronb xhi do quyen Lap
phap 131 MAE nén tlnh chat cham chap vi phal '
tuan theao menh lgnh ova so dong (1)

{1) Montesguien ¢ L7csprit des lols - Librairie Larousse
Paris tr.52~53 : La pulssance exéeutrice doit &tre
ontre les nains d'un nonarque,parce que cette partie
du pouvernencent,qui a presque toujours besoin d'une
action monentandc,cst aioux adninistrée par un que
par plusieurs,aun lieu que cc qul dépend de la
pulssance lerislative est souvent nieux ordomné par
plusieurs que par un seul
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T twdnﬂ 537_335 Montegquieu khong con
€wdc vlw Hoan toan net nﬂuyen khdl h1 dirge du nh@p
vao Hlen-pnap quoc n01 CLa hau het cac Quoc -gZia .
Quyen hanh-phap khonb hin hoan toan du@c WlaO cho
mot ca—nhqn mz c6 the dwqge hanh xr boi mqt co cau
1hcnb dau.

ilen trien dia vi cua %uyen Hanh—phap
trong cac nwac dan-chu mmfr cg-cau cua quyen Hanh—
Dhar tal Vl@t-?am va. qua luqt 601 chleu da phan
anh phan nao cua sw blen chuyen nguyen—tac phan-
quyen t ly—thuyet den thyc- te.

DOsN I : BY TIEN TRIEN Dla v cUa QUYEN HANH PHAP
TroNG oHE D DAN oHU

Che-dd danuchu Luat hlgn dau tien o Tay-
phuong dﬁ chju anh hwdng sau dqn beri th thuyet
phan quyen chét ché va hoc thuyet chu quyen nhan-
dan. Nh": ng hgc thuyet nay nhém benh vyc dia-vi vu-
thang cua Lap-phap tire 1a Quoc-qu doi voil Hanh—
phap v1 chi co Quoc-hdl mﬁl la _co-quan duy nhat co
day au tw cacn d41-dlqn quoc—dan, trong khi do Hanh-
phaE ehi co nhlem-vg don nlan 1a thi-hanh cac
quyet-nuhi cla Quoc—hQ1 va dong mqt vai tré tho-
Yeila

Quan—nlem hay neu da th;nh hanh trong mqt
thdl ky lau dal ngay Xxua, thi ngay nay hau nhw
lchonb con tﬁlch hﬁp nWa mqt khi val tro "chlnh-
quyen caﬂh-sat" da cao- chung. Chinh quyen hay co
the n01 1a Hanh-phgp - ngayfnay khong ph?l Chl don
thuan thi- hanh quyet—nghi cua Quoc hgl ma nhleu
khi can: ph_; hanh dQnF nhanh chong kip thei dé doi

mu WEN RHOA HOG ‘BNG

e 1609
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pho voi 1hvn" nhu—vau mord m01 ng 1j mot gia-ting
trons aci s0Ng thc tap clz QUOC—°la-

vi qu, dia-vi vu- thdng cua Quoc th da
ﬂ"n dmn cbuwen sang cho Hanh—phap va Chinh-phu da
ﬁon” mot vql tro guan yeu uanF dori s0Ng Quoc -gia
voi tuw-cach mqt co quan hanh—dgnﬁ.

St tien trlcn ia vi cla quyen Hanh—phap
nhh the mqt mgt Hét nguon t oq-klgn Quoc-hQ1 khong
auq hha—nanﬁ Jap 1n: dvdc nhwnv rhu~cau pﬁwc t%p
QUOC-"la, va mg % khac do & sq banh truwn quyen
hanh-phap de dap Un d6i hoi tren thqc—te.

1.- qulc-uOI KHONG PAP PNg DUGC WHPNG NHU-CAU PHiC-
TAP CUA QUOC-GIA @

Hoc thuyet chu quyen nhan dan da di den
cho suy ton d;a-vi Wu-thénﬂ cua Quoc th ] chlnh o=
quan Lqp-pnap nay mﬁl day au tu-cach dal-diqn Quoc-
dan va thay mat quoc dan hanh xw chu quyen. D;a-v;
wu-théng do nﬂay nay da bl lu mo mqt phan vl Quoc—
hoi Phonﬂ the dap ng kip, thdl nhwnv nhu*cau ngc-
Zia nﬁay cang phic t3p, va Dhan khac nhiqm—vg cua
Quoc—hgl cung bi chia xe vo 71 Chinh-pht.

Av= Vai tro yeu kém cua Quoc-H91 trugc sy _gia-tdng
nhu- cau Quoc- gia

Voi Val tr5 "nc’&l Céﬂh—sgf" cua chinh-
quyen, Hanh-pnap chi co bondph@n giv gin an-nlnh
trqt ty va thl hunh cac quyet-ngh cua Lqp-phap mQt
cach ddn thuan. Tlnh trqng nay chl phu hop le doi
song cla mqt Quoc-gla rhé bé thdl co nhw Quoc gla
do-thi Hoac d01 le nhan quoc gla dong kln Vo'l mgl
banngdo ben ngoal i va hanh-phap chi dong val tro
tidu cfe va phy~thuge vao Lqp—phap.

Tinh«trang tren diy ngﬁy nay khSng con
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thlch-ngnl voi s¢ tlen trlen cua che-dg dan—chu
tronr as val tro cua chinh quyen tro nen phuc ~tgp
va ning ne hon.,

Trong nhlim—vq pHat trlen QLoc-nla dem 1zi
an-lgc cihio anw7l dan, chinh quyen da phal tw bo val
tro tisu cue de DUUC sang hanh- dQnF tlch ~cife oing

cach can tnlgp vao doi song kinh- te va Xa-hQi. Nhieu
thl, cllnn qu;en con ty minh dwng ra kinh doonh

thay tne tw nhan trong m%t val lanh vife ma tu-nhan
fhon" du kha- nang dam trach it ra trong mgt thoi ky
ngan hgn. Nhleu ndl, chlnh quyen q’m ohan ca vai tro
Ziao rige va nhat la u1ﬂh adng-hoa xa- h01 aé tzo dleu
kien thing tien donn deu cho m@i giai tang dan chung
trong GG

hgoal ra tren binh dlen quoc-te, chlnh quyen
con plal My rong bang glao v01 cac anc ngoal ma
chinh sach d01 ngoql can phal dudc uyen chuyen thich
nghi kip thoi véi dien tien chinh tinh quoc té.

le nhu-cau pth-tap cla-tang nhw the, Quoc-
hgl t bun chat la mot tqp hgp cla 50 dong dql-dlgn
dan cw khonw tHe nao co dwge nhung hanh dqng hwu hleu
kip thoi vi trwdc khi hanh dqng Quoc-hQ1 can phai
tranh lugn va phai tuan theo mqnh lgnh cua nhleu
ngwal. Sy tranh luqn tgi dien dan Quoc-hqi nhleu khi
dwa den be tic khong tim dwge 1a1~phap thich nghi,
131 wra gay ra chqm chip trcng v1¢c quyet d;nh trong
khi nhu- cau Quoc gla lal cQ tlnh cacn cap thdl. Sq
tranh luqn lgi_ con lam cho bi-mgt chlnh sach Quoc-'

gia doi 1luc khong dugc th trgng dem ¢én nhiéu bate
l&l cho guyen 1¢i Quoc-gia.

Hom nma, muan thwq hlqn nhan nhu-cau phuc-
tqp ke tren, ch1nh quyen hal can den mqt bg may
khong lo dax te—nhi d01 hoi mot kha—nang quan-tr;
dleu—hanh day tlnh chat khoa hgc va tinh~vi. Kha=
ndng quan-tr; va dieu hanh nay hau nhw khong duge
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im thﬁy no'i Quoc h01. Chinh Vl Vﬂv ma Tonﬁ—Thong
wilsonnulh.a kv'd noi "Quoc h01 du quyet-d;nh
tat ca quyen hqnh, nht tren thm -te do la mqt sq
suy jeu vi Quoc—h01 khOng phdl 1a mgt Chlnh—phu
as ty thi- nanh nhwng quyet=dinh cua minh''.

Bow Quoc h01 chia x& nhl@m vy lapephat voi chlnh—
phu :

Ben .Lgnh quyen theo dol va klem soat
chlnh—phu, quyel 1ap-phap 1a chlnh—yeu d01 vdl
QUOC—hQI. Chinh- quyen 1Qnﬂphab 12 c#n ban thwong
trifc cho sinh-hogt cua Quoc~hgi.

Tren khla cgnh IQp—phap tong quat Quoc-
hqi ¢G toan quyen lam 1uqt dc qui-dinh mei van-de
llcn quan dén ddl song Quoc gla. an bleu, Nghi~ si
deu la tdc gla cua nhing dq-an 1uqt duge dem ra
thao luan tai Quoc-h91 va sau khi dy an luqt dugc
biau quyet Hanh-phqp lanh nhlqm—v¢ ban hanh va
thi~hanh, Nol cach khﬂc, sang quyen lgp—phap ném
trong tay Quoc HQl va hogt- dgng cta Hanh-phap tuy
thuoc Vao quyen 1Qp—phab cua Quoc-hqi.

Tren thwc-te. quyen lqp—phap cla Quoc-
th nhleu khi cung duge chia _Xeg VUl Hanh-phap,
nhat la trong che-dg nghi-V1?n, cac Bgo luat deu
1a cong trlnh hdp tac nga Hanh-phap va I@p-phap
trong bq may dau nao cua dany cam quyen.

Tgi mqt sG Quoc gla, sang quyen lqp-
phap cung duqc chla xe cho Tong—Thong tie Hanh—
phap bﬁng cach thua nh%n cho Tong-Thong co Quyen
dwa ra dy-thdo lud+.

. , Hom nta, 1anh e lqp-phap cla Quoc—H91
nhieu luc cung bj gidl hqn boi sy qui-dinh quyen
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lap-quy cla Lanh-phap (1) va nhwng thonﬂ-dlep cua
TonO-Thong thong thwung cung la nhan dudng net
chi hwong de Quoc-hqi bieu quyet cac Dao~1u¢t (2)

Tren lenh—vqc tal-chanh, mdc au Quoc-h01
ndm le 1@1 the nay d¢ anh hwang hanh-phap qua
V1$c bicu ouyet dgo luqt ngan-sach va an-dinh mrc
chi~thu { nhung_ tren thifc te QUOC-th van khong
tron quyen chuyen dQc tral 181 muon de-ngh; mqt
khoan chi, phgl cung 1uc deanghl mqt khoan thu
tuong=duwong,

Nhw v%y, chlnh sq chia X2 tham quyen lgp-
ph%p tgng quat va tham quyen tal chanh da lam cho
Quoc-hql suy yeu phan nao dol vu1 Hanh—phap. Sy
suy yeu nay con dwqc nh%n tnay ae dang khi Quoc—
th khong du kha—ndng de dap wng le nhan doi hoi
phWC-tQp nyay mQt gla-ting cua Quoc—gla.

Trong khi do, quyen Hanh—phap 13i co
khuynh hwcng hanh trwdnr quyen hanh .,

L.~ S _BANH TRUONG QUYEN KAwH CUA HANH-PHAP

Quoc—hgl ty ban chat la mgt nol phan anh
trung thyc nhieu IUPhWUnﬂ chlnh-tr; va d;a—phwdng
cua Quoc —gia. Vi v%y, Quoc—hql au phdl bay mot .
quan canh tranh chap givg nhwng nguu1 thq—uy cua
nhing doi hoi biéu hidu mt sy chia re trong cgng
dong Quoc-gla (3).

(1) pi%u 37 Hidn phdp 1958 clla PRp qui dink r¥ng'nhilng
s¢ hang khic sy hong thufe 1&nh vige cla dgo luft d2u
cg tdnn cdch 18p quit : Les matibros autres quc
celles qul sont du domaine de la loi ont un caractdre
réglenmentaire

(2) Hauriou ¢ Cours de droit constitutiomnel &tramper.

Paris I960-1961 tr, 232
(3) Burdeau : Traité de Scienmece politique,quy@n VII
tr, 32I
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Sy-kign nay da dem 141 nhleu thugn 1¢i cho
anh—phap hay chlnh—phu, n01 mqt cach th hon =
tronﬁ v1¢c dng ra ganh vac trach-nhlgm chung cua
X sd, nghlu la thh—phap da tre thanh mgt GO~
quan dﬂu nao cua Quoc—ﬁla nhw nqt c@-quan hanhe
dqn . Sd ai nhu v@y 1z chlnh anh—phap da dwge
huong ﬂot sy dni-dien tonv quat do hq-thong Quoc-
gia tln phong.

Au- Sy_dgi dién tonp quat do Quoc dan tan phong
cho Hanh-nh@g t

Néu Quoc—th la mqt tap the bao gom
nhvng dql—dlen dan cw do toan the cw-trl trie=
tlep au len H thl vi chl-huy Hanh-phap cung deu
do sy tan phong ez, toan the Quoc-dan qua la thim
cua pho thong dau phleu tr{c tlep. Do 1a mgt dinh
1uqt cua hau hét cac nen dan-chu can dgia

am.quan trqng va lon trqng cua sy tan-
phong nay la n yen nhan dua dén nhmg phwdng—thwc
tuyen cw v} chi~huy Hanh-phap. Vi Tgng—Thong Hoa-Ky
du do cwatrl de—nhi cap bau len nhan ¢6 thé noi
Tong—Thong da dqu cu-trl toan quoc bau len qua
cubc pho thong dau phleu trqo~t1ep va kin., Va
UhUdng-thwc hau cw 2 vong trong v1¢c chon lya vi
chl-huy Hanh- phap CLng 1z mgc-dlch wla-tang Uy
quyen va uy-tln cua v; chl-huy nay. Tai Vth—N&m,
vao h01 bau- o nhl¢m—ky th hai, vi Tong—Thong
cung da duge dp ngh; nen theo phuomg thwc bau o
2 vong thim hau TOng—Thong dgt duge sy tqn pﬁong
bGl mqt ty-1¢ tong 86 thim cao hom. Luat aau cur
Tong-thong nhlem-ky 1971 ~ 1975 vwi sy hlen d1§n
cua dieu I0 khoan 7 elng cing mdt mye dich do (1)

(1) Luft ndy qui ainh ring ;'%ng ol vitn T8ng Théng
phgi duge sy gidi thigu cda 40 Nzhi sI vA Din bifu
hoge 100 Nghi vidn H§1 Zdng BB inh Thi

gmysn Vin Bang Nhfn xét v& ai%u 10 Khodn P
Nguyet San cap Ti&n 56 ddce biét thdng 1—théng 6-71I
tr., 3-I0
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. th‘vgyL cﬁgg vori Quoc—h91, Hanh”phap cung
dugc toan the Quoc dan g 1ao pho cho mt so tham~
quyen qua ﬂg tan phong cla pho thong dau phleu
trong cac xu danuchu. Nhan ncu tham quyen cua
Quoc—hgl dwge hanh Xw*bdl mqt t%p the phwc-tqp'bhi
trai 1@1 tnam qUVen cua Hanh—phap duge hanh X bdl
mqt ca-nhan duy nhat hay b mgt ca-che lwong dau
nhwng thuan nhat hon, Khong _nhung the, sy d%l-dlen
cua Hanh-phap dwng dau 1z Tong-Thong hay Quoc==
Truong ¢o tlnh cach tong quat va Jtrgn ven hon sy
dgi-dign cla Quoc-h§1 dei voi Quoc-dan.

va 1%1, le da tlen trlen cua nen dan—chu
cin dgi, nhlqm-vq cua Quoc-gla cang ngay cang trd
nan ph1c t4p va nawoi dan nhgn thay réng nhlgm—vq
ac xhong the ﬂlﬂo cho mgt t@p the khong au kha-
nang lanh dqo v1 ban chat co=cau to—chuc hay vi
ban chat cua 1e 101 sinh-hoat (1) ¥ tral 131 nhigm-
vy nay can phai dugc hoan thanh bUl mqt chinh-
quyen trung:wcng mdnh me va thuan nhat, mqt chlnh
quyen ce kha-néng hanh- dQng k;p thdl. HUn the riFa,
Hlen-phap cta nhieu Quoc-gla dan chu con trao
trong trach dai-dign Quoc- gla trong V1¢c Jglao
thwang quoc ng0§1 cho vi chl-huy Hanh-phap va v;
nay co tham quyen thuang thao, ky ket va ban hanh
cac hlip-WUC cung hlqp dinh quoc -t sau khi da dwge
Quoc—hQ1 rhe=chuan.

Noi tom lql. co day au dleu—qun de dap
ung vori, nhu-cau cua Quoc-gla, lql dwge dan chung
hoan toan tln nhlem ae glao pho trong tréach dgi-
d1¢n cho quyen l@l chung cta dat nwdc, Hanh-
phap pﬂal duge cong nhan nhung quyen hanh dpy an

(1) Burdeau,Traité de Science politique,quyén VIII
tr. 236 : c’est un fait que,ni par sa structure,ni
par son atmosphbre,une assemblée n'est pas apte A
gouverner
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va mot _ru thé dol voi Quoc-h$1 trong hq-thong £
chire cong quyen.

Dya vao wu the nay, Hanh—phap da trU
thqnh mOt co'=guan hanh dgng, mqt o quan ﬁau nao
va chiem ot sy uu thing hon ‘trong thWC—te.

Bem Hanh-phap la mdt CO—=QUAN hanh—dQng. dau nao
cuq Quoc-gla H

Quan-nlqm cua thoi the—ky 18 cho réng
tat ca quyen 1$C deu»t@p trung vao co-guan l%p-phhp va
nhwnr ngwwl dleu khien bQ may nha nuoe chi la ke
tPWa hanh cua Quoc-hgl dai dlgn cho toan the Quoc
dan, ngav nay mhong con thlch hgp nta, Trai 141
t%onn Cac ChC—dQ dan chu of8! n dql, cd—qu%n dau nao
cua hau hot mei Sth ho%t Quoc- 1a la chlnh-phu.
Khong co th Quoc-gla nao trong do co chc Slnh
hogt chlnh-tr; on dinh va phan khei ma trong tam
la Quoe-hdi (1),

S& df nhy vay la Hénh-ph ap - hay chlnh-
pnu noi mqt oach hep hon -la mqt tQp doan thuan
nHat lam v1gc kln dio 131 dudge trg lyc boi nhleu
ky-thuqt,gla va co mdt co cau to-chwc ch§t che
va day du. le nhithg dac tlnh nay. Hanh-phap la

co=quan co ﬁha ning de d01 pho vdl m91 tlnh the
blen chuyen cua dat nwoe nghla 1a Hanh-phap la

mot co—guan hqnh-dgng {pouvoir d’actlon] ma hanh—
dgngthi xhong nhat thiet 1a Jmet ke thwa-hanh cua
Quoc-h91 i trai lai Haﬁh-phap da tro thanh mqt co'-
quan thong—tr; "thong-tri 1a hanh—dqng chw khong
phal +hao-luqn'tanhw Hauriou da chu-trwdng. Vai
tro hanh-dQng cua Hanh-phap lai cang dugc bleu

19 ro ret nhat 1a trong nhan trWUng-hqp bat
thudnp cta Quoc-gla vi chlnh trong nhan truong

- L , it .. - L R e e e g
A . . T o . *

(1) Neuyln Vgnhaﬁng': Lu§£ Hidn Phdp v Chinh Tri Hge
Salgon I97I tr, 208-209
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hgp bat thuwnﬂ na y - vi n91 loan, chlen-tranh khan-
trudng hdy Fhung—hoang kinh~te tal—cnanh - ma Hanh

pbnp aa dadc naNn cap cho nhwng tham quven dqc-blet

de hanh-dqng kip theot nqu crru nguy dat nwdc.

Veri vql tro dﬁu nao va la co'=quan hanh-
dqng, kanh-phap lql chicm mqt d;a-v; wu thdng trong
hq-thong to-chvc cong Jduyen Quoc—pla. Dia-vi wu-
théng nay dwgc tim tnay s trong che—dq Tong-Thong.
lan trong che—dQ,nql cac va no co tinh each toi
can thlet ngay ca trong nhmg thdi ky binh thwdng
cla QUOC*gla vi chlnh Hﬁnh-phap la _eo-quan tlen—
llgu, to-chwc, klem qoat va dleu dQng tat ca moi
sinh-hogt cén ban cuq xa-hél. Neu _trong nhwng thoi
ky chong 1@1 cne do auan-chu chuyen che nﬂay xua
thi khong the chOL eni duge vail tro guan trqng cua
Quoc-h$1 1 thi trai 1%1, tronﬁ nhlqm—vg hudn dan

a-hql, v 1 tro Wu-théng cua Panh-phap duqa tlm
thay mot cach ro rot Adua tinh cach l&u 451 cda ad
(la primauté de 1'Executlf (1)

Ngay ndy, tat ca nhung hlgn tqug alen
doi cgn dzi cua chu—nghla tw—ban trong cac 1anh-
e chlnh -trji, klnh-te, xa-hql da ¢ho phep nguoi ta
ngh{ rﬁng thye sy da co m?t sé banh trudng gla—toc
mgt cach khong the ch01 cai dwge val tro wu- thang.
cua Hanh-phap. Thqt vay, Hanh-phap da va dang dan
dan thavthe Quoc—h¢1 rat nhisu Jtrong Vlec can thlep
vao doi song chlnh tri. klnh-te qua v1¢c to- chw
va hoqch-dinh chlnh—sach Quoc- -gia.. Va neu Hanh—
phap khong du@c thwa nhqn d;a-vi wu—thang nay tren
phap-ly, thi tren th%c—te, hinh nhu Hanh-phap da .
thwa hwong tw mQt khe-woe mic thi cua toan the cong
dan (2).

(1) Haurioun : Gours?groit Constitntionnel &tranger Paris
I960=I1961,.tr. 233=237

{(2) Haurion : Cours de droit Constitutionnel &tranger
Paris I960=-IC6I tr. 270



- 26 -

N01 mqt each tonﬁ ouat, vi Quoc-h01 khonﬁ the dap
anﬂ kip thdl trwdc nhwng doi h01 moi ngay mqt gia-
téng phwc-tqp cua Quoc-gla nen Hanh”phdp da dan
dan tre thanh co auan dau nao cua dat nwoe va la
mgt co’ quan hanh-dénﬁ trong ca nhwng tho'i Ky

ninh thweng lan trong nhung trwcng-h@p d&c— blqt.
ﬁanh-nhip da chlem dia vi wu thang trong hg-thong
to cth cong quyen qua nhieu thoi Xy tien hoa cua
nen dan chu.

Ngqy nay, co the n01 rdng quan nlem 'e
ouyen 14p phap 1a yral tlm cla Quoc-gla, quyen
Hﬁnh—phap 1a kh@l oe't ma J, J. ROUSSeau da de
xW@ng vao the ky 18 (1) da to ra co mqt sw bien
chuyen nguge lal t guxen Hanh-phap la tﬁgl tim
cua Quoc-vla va quyen lﬂpephap 1z khoi oc. Trai
tim dong vai tro dleu deng mgi sinh~hogt va sy
song cho cd thc Quoc-gla trong khl do, khoi oc
glw vai tro klem SOat va theo d01 hanh—dSng cua
tral tim, Trl oc eo the bi te-li St va con ngwoi
van con song du ngo ngan ching mra § nhung
tral tim ngung dqp thi doi song con ngwdi cung
phal cham dut.

D;a~v; trong yeu va un thang nay ca
co'=quan Haqh-phap se dwqc tlm thay dua trwvng—
hdp Vlgt-Nam va qua 1u4t d0i ehieu trong he-thong
towchirc oong quyen Qvoc-gla.

DOAN II : QUYEN HANE PHAP ©4I VIST NAM VA QUA
LoiT o6 oxrfy

Bia-v; quan yeu cua Hanh-phap trong mgt
Quoc—bla dan chi ap-dgng 1y—thuyet phan quyen 1a
mqt dieu hién nhién trong the~ﬂlﬁl cqn dql. Nhung.

(1) J.J. Roussean ! Du Contrat Soclal. EBin dich Npuyén
HiluKhang B§ QGGD xuft bin 1960.tr.I09
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cu—quwn nay hhon* hun hoan toan duwge trao cho mgt
ca-nhan nhr Montesyulieu dw chu- ~truwong, mﬁ trat 13l
"Hann—phgp lwéng dau®? cung dUUC tlm thﬁy trong
met so Qvoc—ﬂlh.fb 1aimn snnp 3 van da nay, luqt d01
cﬁlou va truonﬂ—hdp Vlgt—Lan cung da glup mgt phan
nao hén ich cho v1qc chitng nghlqm.

1.- QUYEN HAWH-PHAP TAI VIST-NAM ,

Rut klnh-ngﬁlgm cua che-dq Tonv-Thong
theri a@ ! at CongAhoa, theo do Tong—ThOng deg dau
Hanh nhqp tqp twunﬂ het 1Ql quyen htlh trong tay
roi dva den ngn ch tal khong che dot lqp theo
phwdnp—thuc cai tr; bang [uyen uy nﬂma lgp—hlen
1967 aa muon thlet-lgp mg, kleu-mau dac-nlgt cho
Vlgt—ﬂ am ma nh:ou ngﬁdl thuong gl 14 "che-dq
Tong-Thonﬁ kieu Vigtenam®'®,

Tronﬂ che-dq Vlgt Nam, co 3 dic dlem
duge phan anh 1o rét o mqt o cau Hanh-phap lwdng
dau ; mqt dia-vi wu- thing cua Hanh-phap va mgt sy
vo trach-nhlqm Chllh-trl cua TonghThonL.

Ay~ Hénh—phép not co-cau lucng dau tai Viét-Nam s

vi Hanh—phap la trgnv tam cia chlnh the,
va v1 khon~ muen nhln thay sy h01 sinh cua mqt
che- dq d00 tal t@p quyen cla thUl d¢ nhat ang—hoa,
nhWnF donﬁ thdl cung nhin thuc dwqc tam _Quan trgng
va hu-cau on dinh va huu hleu cua ca cau Quoc-gla
nen nha, lqp blen 1967 mﬁl tim cach klen-truc mqt
Hanh—phap lwang dau VUl sy hlgn dign cua myt Thi-
Tuang ao TOng-Thcng bo-nhlem va ch;u trach-nhlem
truwc Tong-Thong. Quyen Hanh-phap dwqc Quoc—dan uy—
nhlgm cho TonghThong, nhung ben cqnh Tong—Thong con
co mQt Thu—TUdng chiu trach-n51¢m ve sy thl-hanh
chxnh—sach Quoc- gla dona thdl dleu khien chinh~-
phu va cac co-c cau hanh-chanh Quoc-gla.
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Nh V@j, co' quan Hanh-phap trong nen d@ nhj
anF—h01 Vl@t ham 1z mqt co cau lWGng dau ! hal nhan
v@t quan trong cua Ha nh~phap "om Tonﬁ—Thong va Thu-
TWUnE.

Da g L tHlCH cho cducqu 1wanw aﬂu cua
Hanh- phap e6 nhicu lv do dvgce ncu lén

Thy nhgt t 05 le mot so cac nha lap nlen 106? con
tha Lnlet vdl chu-dq dg%—nﬁﬁl va guan nlqm réng Chl
co Chb—QO n“y nol phan anh trung«thqc dung ddn nen
dz 20 chu ! nlen igl $ nghla 1a Quoc 191 phal co quyen
tan phong va bat tln nhlom chlnh—phu. Neu Quoc-h91
khong the llj cthen dwdc v; the cua Tonﬁ-Thong thi
it ra Quoc—hgl cing can co mgt Thu—TuUng de ziai
nhlgm hodec tan phong. Do do, nha l@p hlen 1967 da
qul d;nh ring Ton¢—ThonU bo-nhlqm Thu-Tdeg, nhung
Quoc—hgl cvng co %uyen khuyen cac thay the tung
phan hodc toan thé ngi cac.

Thir hai : Sy hl@n dl@n cua chwc—vq Thu—Twwng la
nhdm dc 5ang se guyen hanh cua co~quan HanhuPhaP
hau tranh txnhutr ang t@p quyen vao ca-nhan Toug-
Thcng nhy thei dg nhat egng-hoa (1),

Thu ba 1 Sy n1¢n dlen cla Thu-Twwn% trong che-dq
TDnF-Thong Vlét- am con ,nham ddt den mqt 1di ifeh
tren tthute. _Vai tro cua Thu-TwUng trong che-dg
dwge vi nhw mot "Sv-pap" an toan dé tranh nhwng
cuoc khuﬁg noang chfnh—tr; ngt khi chlnh—phu an

(1) DAn bifu Trin T £ Minh cho ving @ '... d8 c%p T8ns
Théng ChE & thgy negey h®n ma anh em 8ng Difm dang
ndp sau bin chi tga v8 tay ¢ hoinh hink dft nube ndy
130 nila, ..’

Din bifu Trudng Tifn Bat chd trudng :'...d# trinh ngn
afe tAl,..ndn ching 81 chia nhifn vyHanh phdp ra 1im
hai : agt chinh séch do T8ng Thonf vd thi hink chinh
sdch do Thi Tu:&ng. .

Bi%n bin Qudc H{d Lip Hifn s3 31 ngdy 7.2. 1966-vien
ddn bdi Npuy®n Van Bbng trong 'Lujt Hifn Phép vd
Chfoh Trj Hge! Saigon IS7I tr, 615
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vap pnil nhicu sai lam tronﬂ chfnh sach va dg lam
mat 1dng dﬁn. Qt Jehd da co sai lam tronﬁ chlnh-
sach hqy da lam mat 1onv dén thi chlnh Thu-Twung
1a QFWGI chiu trach—nhlem th;y TonO-Thonﬂ va Thi~
denf Dhal cn;u hy—SlnH rdl ikhdi chlnhntrWUn sy
ra di cua THU-denp neu co se khong Uay qnh huenﬂ
tal hail cho sa0 trqn chlnh-trl va cne-dq van ton
tai,

B K3 ? . - - -~ .
By= S¥_Wu-thing cua Hanh-phap tren thuc-~te

Tren Plnh 01¢n thuan tuy 1y—thuyet ngwei

ta co the ndi runﬂ trong che—dg hlqn thdl qut-Nan,

p—phap aa chlom dit-v; Luﬁthmn” d01 voi Henh—nhap.
So ai nhw vy la vi cac nha lqp hl”h 1967 da rut tia
duge bai hge “1nh—nﬁh1qm oul bau cua mot che- dQ
chuynn quyen ca=nhan thdl ﬂe nhat conﬂ-hoa nen ng
tim cqch gl&m uy-quyen ena Hanh—phap va tang cwwng
quycn hanh cuta Lqp phap.

Tuy nhien tren thyc —te, Hanh—phap van
chlem Val tro Wu-thann trong h@-thong guong may
cong quyen bUl v1 che—dq theo Hlen-phap 196? la che-
dg Tcnﬂ—Thong ma mgt trong cac déc dlem cue che—di
nay la Quoc h91 khong the lat do Tong-Thong va kheng
co quyen tan phong vi cbl—huy Hanh—phap.

Quée- hOl Chl ¢S nqt phdung-tlen th-thU
nhat de inh hWUng Hawh—phap ve phwdng—dlqn chlnh—tri
. kien nghi oat tln nhlqm qua thu-tuc khuyen cac
thay the twng Ehan hay toan oo chlnh-phu. Mac dau
vgy Quoc hgl cung khowg duge hanh xw tham quyen nay
met cuch rQn rai va hiu hleu bUi v1 huyen cao thay
the chlnh-phu phal h01 du 2/3 tong 50 Dan bleu Va
Nﬂh%~81 thl moi co hlgu-1QC va Tong-Thong cung co
quyen khwdc tw sy khuyen cao nay. Trong trudnp-hqp
s bhwac-tw cva TonghThong xhong v1en dan ly do dgc~
b1¢t Quoc-hql co quyen chung quyet sy khuyon cao
vol da 80 3/% tong so Dan-bisu va Nghi- -si,

-~
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Voi hzoi tv—1¢ nﬂy tren thye -te thﬂt kho

?
e Quoc—h91 dﬂt dugce. vi v1y guan dlom cua Tonﬂ-
Thonr bno ﬂld Cﬂl m dia-vi trgl yeu Va hann—p1ep

1ue nero cung £ ra vu-thang doi voi an-phnp.

Nzoﬁl ra vei quven phuc nghi cac dq—lvqt,
ounen u“l ﬂlen n@o*l ﬁlno, guyen hogch d;nh chinh-
@ﬂcn QUOC—ch. vn cae guyen han ddc blet trong
nhwnﬂ thdi ky Qai tnwdnﬁ do Hlen-ph p qbl—dinh,
cunﬁ an g0 cho Ton"—ThonF - nguwl dun dau hmnh—
phap - mgt dia=-vi vu th&ng dang ké d01 le Quobc-
h01. Hon the nua, Tong—Thong theo hlen—phqp 1967
hﬂu nhu khong ho gdp mQt st kiem che cblnh—tr;

hay nhﬂn sy nao 601 voi nhwng unhn hanh r¢ng lon
nhy vie ke.

Sy kign nay co le viva thleu hop ly theo
nguyen -tic "quyen hanh d diu, trach-nhlgm o do"
g1 vita thicu dam bao trén binh dien dinh che
chinh- -tri dan chu (1).

Car Eﬁg_sﬁ vo trach=nhidm chfnh-tri cua Tong-

Thong 3

S¢ vo truch-nh1¢m chlnh-tr; cua Tong-
Thong V1¢t—N:m any—aoa 1a mot dac—tlnh hlen nhien
cuo che dQ TongnThong vi theo che dQ nuy, Tong-
Thoqg Khong chiu trach-nhlgm chlnh-tr; trege Quoce
HQi .,

Tonr-Thonﬂ theo che—dq Vlet—Nam chl chiu
trach—nhlqn Cnlnh-tr; mot each mes ho truce toan
thé cw tri nhan khi vi n y ra tal tranhucu nhlqm-
ky thv hai (2). Trong 18n bau ow nay, sy tln—nhlgm

(1) L2 pinh Chéin : Luft HiZn Phdp vA Pink Chf Chinh Tri
Quy®n II.T} sdch DPai Hge-Saigon 1973 tr.I03

(2) pi%u 52 khodn 2 Hifn phép VNCH I1964:'...T8ng TEdng
v&h Phé Téng T™éng chi c§ thd ddgc t41 edt ndt ¥an
vk nhifm k¥ ctia Téng Thdng vh Fhf Tng Théns 1X 4
ném 7,
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hay bnt tln—nhl?n Ton’r--'l‘honrr Lr0ng mqt nhlem—ky
thw hal, c¢ua toan the 01—tr1 1a mgt sy che~tai
cﬂlnh-ur;, nmwng 46 Ia ngt sy 'Tohé-tai 4 nim mgt
lan'?,

N6i dén tP“CH—nHlQH 1a khlen ngﬂdl ta
nbnl dbn Mgt ¢o ouan rd ret vu mot to-chire chﬁc ché
co anlqm-vu 1udn 1von theo 461 mei nanh-v1 cln
Tonv—Tnong. Tonn the cw trl ]honp phal 1z mQt oo’
quan ro re t mot t6-chuc han hoi co dv I-ha -nang
va tham nhven cunﬂ thi "1@ theo a01 thwang Xuyen
V1¢c lam cua vi 11—huy Hwnh—phhp.

vi viy c5 the néi TSnghThSng theo Hign-
phqp 196? chl co mot trqch-nhlqm chlnh-tr; thqt e
ho trwwc ouoc dnn 3 hozc n01 dun hdn, v; chl—huy
Hanh—phap k“on chju mot tre “eh- nhlqm chlnh-trl nao,
theo nghla thon thwcnﬁ cun donheti,

Dau s sao, dgc diém vo trach nhlgm cu%
TSng-Thgng V% d%m—v; Wu-thAng cua Hanh-phap cung
xhong hﬁn Chl tim thay & riéng tgi Vlgt-Nam ma tral
131, 1th d01 chleu cunrr cho rhep nguwel ta tim hiéu
qua mqt viai che dq ngogdi quoc.

11.~ QUYEN HANH-PHAP QUA LUAT 531 CHIEU -

Thye tai Sinh hogt cnlnh-tr; tqi cac
Quoc -gig cho tnay ring 1uc nao Vi cb{—huy Hanh ~Phap
cunﬂ chiém d;a—v; uu-tnén# trong hq-thonr cong
cuyen nh“ nudc Vl luon lhon dwde xem nhu tWQng
tring quoc dan ngt cach toan v¢n hom Quoc-hgi.

§w trﬂng nay cunb du@c phﬁn anh qua hal
nen dan chu Hoa—ky va Phap quoc - 1a hai mo thuc
chlnh-tri tuong d01 gﬂn gul voi qut-wam C?ng-Hoa
nhleu hon ho%c vi yeu—to lich sw, hogc vi anh—
hweng cua the-life chlnh-tr; quoc-te.
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A.- ngén hanh-phéu bai Hoa~ky 1

Hoa-ky 1a Quoc-glu az U tlcn khal ulnh ra
cho-dq ToqpuThong va up-—dgng the—che nay mgt cach
thanh cong nhﬂt. Noi den Tong-Thong che kleu Hoa-
ky 1a n*wwl ta lién twong _ngay dcn 3 dge- tlnh trol
yeu cua no ! mQt sw ddc lip cla H;nh—phap, mQt sq
dOC lap cva Lqp-phap va mQt sy phhn quyen ro ret
g:l.u'L~ 2 co=quan trong yeu Ay cla Quoc-gla. Khi khao-

at den nhlem—v Phal ouat ela TOﬁg—Thong va dac-
tlnh Lu-thanv cua Hnnh-nhap, cung da cho thay phan
anh m@t vai net dgc thu cua che-da TOng-Thong Hoa~
K¥

1/- Nhing nhiém-vu_tong-quat cus Tong-
Thonﬂ Hoa-hx H

thc v che—d§ Tong-Thong Vlgt-ﬂam, che—
dg Ton*-Thon Hoa ky la mqt cHe-dQ Ton —Thong kieu-
nau trong as Henh-nhap 1la mgt Co cau thuan nhat ddn
dau., Tong-Thong da cw-trl toan quoc bau len va chi
chiu trachnnhlqm cnlnh -tri trwdc quoc ~ddn. Tcng-
Thong qu la Quoc-Trwdng d%l—dl@n +wdng trwng ¢ho
toan the 11 en bang HlQp—chung-Quoc, vua la m&t V;
Chl-hUJ Hanh—phap nhy vai tro Thi- Tuung trong nqi
cac che.

le ﬂhl@m—vu cun mQt Thi-Tuong, Tong-
ThOnj Hoa—ky 1a _nguon hoach dinh chlnh-sich Quoce
gia, chim lo v1gc thl-hanh lugt- 1@ llen bang cho
uuqc nghlem minh, klem soat don doe va ch{-huy
guong mav hanh-chanh lien bang.

TSn —Thonh COn 1a Tonﬂhtw-Lgnh t01 cao
quan l@c trong thdi b1nh cung nhw trong thoi chlen
va day lﬂ dac diem cua h¢ thong chlnh-tr; My quoc
theo do quyen 1ye gunn sy nhwdnt broc cho quyen IQC
dan sq. Iﬁlgn-vu Tong-tw-Linh t01 cao quan lyc da
cho phep Tong—Thong 1a ngwdl duy nhat Quyet-dinh tol



33 ~

114

- L~ .-~ -, ~ 1-? _ L - . ]
hau navng blqn nhap cap wach de doil pho vo'l tinh
- o
the moil khi co moi nzuy hql dén anunlnh Quoc—vla hay '
-~ - r -~
de dga den nen hoa~binh the~giol ma Hoa-Xy co 1lién~
hg.

Va _sau cung, LOHQ—ThOHE con la mqt nha
ngogi giao t01 cao cua Nv quoc.TTen phWUn”-dlqn
thuan ly hlon-phap, Uuyen ha nh lth—hQ den lanh-vQc
ng091 rf].'n:), dwdc Hlon-phﬁp uy—nhlqm cho Ton Thonb
va Quoc~h01 nhat 1la Thwdnghnghi-V1gn. Nhinmg tron
thWC-te,chlnh To1°-Th0ng moi la nFWUl lanh dgo va
hanh xw tham quyen ngodi glao nﬁy vi Quoc-h91 la
mqt dlon dan cong khhl ou mgi khuynh hwang quyen
l¢1 va quan diem cn0ng dOL nhau, nen ch{ co Tang-
Thonp va co-quan png-ta cua Ong mei co du kha—nﬁnu
ve tlnh cach bl-mét tlnh c“ch nhanh chong vn thong
nhat llen-tuc dan bao chic chén cho chinh soch doi
ngodl htu hidu va than" 13i.

2/ Ei-tri_uu-théng cuae Hénh—nhép_Hoa-kﬁ

V1~tr1 wu- thénﬁ cuz Haﬂh—phap dwqc t1im
thﬁy qua Hlon-phap cung nhw qua_thyc te boL uy—tln
ca-nhan ctia Tang —Thong. TOn -Thong la nhan—vqt dql
d1¢n thwonn triye cho QUOC-Tla, cho Llen bang va chiu
trach—nhlem 11en-h¢ don van-mqnh Quoc-gla trwdc
quoc dan. Du Tong—Thong khong ném quyen lqpmphap
theo Hlen—phap, nhwng tren thqc-te nhwng thong—dlép
el Tong—Thong asu la nhan chi huong cho vige bieu
quyet cac Dao 1u¢t cun Quoo hqi. Mic k1ac, quyen phu
quyet cua Tcnﬂ-Thong cung lam cho vi thu—lanh Hanh-
pha p anh hwdng rat huu hléu den Quoc-hgl. Mac da
sq klem soat cua Quoc-hQ1 da lam cho Tcng—THong gap
rat nhleu_kho Lghdn trong v1¢c hanh xt quyen hanh va
dieu ]hlen guong may Quoc-gla, nhvng thuc-te chan
mlnh r ing Hﬂnh:phap Lic nao cung chiém d;a-vi ru~
thang. Chlnh Ton#—Thon~ Ay Llncoln da tung n01 cau
bat hu :"Baj khong, m¢t co - ngt co van thﬁnﬂ"

Va Tong-Thong Wilson cung cung mgt 13p lugn turong=ty
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ae leﬁ mlnh cho vi trl vu taéng cua Hanh-phap H
“'mac au Quoc th quyet-C;nh het thay mQi quyen hanh.
nhung tron thqc tc a0 chi 12 phan dnh s yeu ken cua
p phap v1 Quoc—h01 hhonv ph i l chlnh—phu de tu
mlnh thi~ ha. nh nh"n# quyet nghi cua chlnh mlnh" vi vgy
mvon trd rhanh Tonv-ThOng hOd-ay thi Tonv hong phal
ching Lo ranﬂ cuyen lije chlnh ~tri hiru hlgu chi co the
ﬁtqc £0- chwc chung guanh Tonr—Thon va tham cuyen
fon«-Thon" luon luon khong nging duge noi. rqng ().

Mgt nha ngogi-giao, mgt v Tong tw l@nh quan
e, mdt Thu-~Tuong va R Quée-Trvong, tat ca cac
nh1¢m vg quan trong nay da tqo trun@ vao trong tay
Tong-Thonﬂ va duqc Tonﬁ—lhon¢ hanh XU cung thl-hanh
nﬂhla vy cua minh @pt cach hean toan doc-lﬁp. Va ao
cunﬂ 1a mgt thife te phqh hnh 7t cach ro rgt nhat vi-
trl rvu thing cua Henh phap trong he thon cong guyen
Quoc—gla.

Vi tri ru thang nay cua hanh-phap cung dw&c
tin thay t3i Ph%p mic du the ché Quoc-gia nay khac
leC voi thé che My quoc.

B/ Quyon hanh-phdp tdi Fhip s

Hlen-phup 1958 da khai sinh ra nen dq A} ang
hoa Phap vori mQt kleu mau dgi nghi che bisn the ma
bronn ac ngwdl ta tim thag mot co cau H“nh Phap lWUng
dau. hgu;en tdc phan quvon dudc éf d@n" voi sy dgc—
1@p aiva Hanh-phap va L@p-phap va mQt sy trach nhlem
chinh=tr] cla ndi cac trucc Quoc-hdi

1/~ Hanh-phap, m@t co cau ludng dau :

Quyen Panh-phﬂp dug'c trao cho Ton Thong
anﬂ-hoa Phap dong vai Quoc—Trwwng va Thu-Twwng Gan

(1) Hauriou : Cours de droit Constitutiommnel étranger
Paris I960=I961 tr.232



dau chinh-phd (1).

Tong-Thon” an ~hoz Phap do chc pho thong
au phlou CUﬁ e tTl toﬂn quoc bau lan va co quyen
bo nhlgm e cham A nhlgnrvg cu; Thu deng ch1nh~
Uhu, quven dwa ra trunv cau can y, quye1 *1a1 tan
Uoc—h01 VG agt 80 quvan hon dugce no'i rong trons

nhunﬂ trudnr hgn bjt thudnﬁ ViVeas

Thi- Tuung 1a nHWUl dleu Ichien chlnh—phu do
man —lhonﬂ bo nhlgm va '101 nhlﬁm, 141 dons thoi chiu
trao ch-nnlqm trwdc Quoc h?l. mhu-Tt’o’nb 1z ngwdl duwgc
hanh X cac than quyfn va thi-hanh nhing nhlem-vg
chinh JCU gau day :

- Chiu trach-nhlgm ve an-ninh ﬂuoc-phonp.

- Co sang quyen lip phqp.

- Hanh X quyen lhp qui va q yen bo nhlgm
cac conw-chﬁc nggal trv nhan tradnr hdp bo-nhlgm
danh rieng cho Tong Thonﬁ ang—Hoa Phap.

N01 not cach 'tmfmfr quat, Thu Twang ls nngl
dleu—khlen chlnh—phu, an d;nh chlnh sach Ouoc—vla
ng0q1 Ty whun van~de thuoc vé tham quyen cua TOng-
Thong.

2/- S¢_ting cUonZ cua quyen Hénh:phég :

Phap 1a mot QUOC—”lQ twnv trai nhleu nhat
trons v1¢c ap ayng cac hyc thuvet dan chu vio vide to
chite c“c dinh cﬁe Quoc -gla. Vl vay Phup da vugt Qua
mgt cuqc tién héa kha dal tron blnh dlqn hien- phap
ke tw 1789. CLOC tlen hoa naj phan anh qua 3 khuynh
Hweng khac nnau dl tu quan nlgm wu thang cua Lqp-phap
(1) Hiﬁn hdn 4,10, 1“58 cﬁﬂ Fné:- khﬁag “hAn blct rd Quytn

Ly PhA ,0uytn Einh PL‘L ,w’cn ¢ Phi; nhy Hifn Phép
Tl 1967 'cia VNCH, Hifn thf: 1958 ol B¢ ¥ Cing Hda

Phap gon IS Tidt trong dﬁ

- T 2 : Tén; Théng Cgna H¥a phdp - Tift 3:Chinh Phi

~ Tidt 2 : Quic HQL - T8t § : QuySn ‘Ti Phép
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roi dén théﬁ CGL ﬁnh-phap qe chuyon sang quan-

niém quﬁn binh vlna hbl co quan hl nthnt'r 817 ouan

blnh nﬁv kheng Auvde kco d;l bao lau non cusi cung

,1c1~pnqp 1955 lal quay ve ouan—nlgm danh cho Hanh-_

phﬂp mgt SIgREgV] thdnﬂ hom. Ilﬁh cach wu thi nr nay da

lam cho P“phup suy ycu vi sif hig n—dlgn cla phuong
rmre trung cau dan y {1).

)= Sy vy thinn cua Hpna—phap t Vi tri wu
th e cuu Aunh—phap Trudc het bit nguon fur dja-vi
CU“ Ton*—Thon* ma Uy quyen dugc the hlgn ¢6 tinh- cach
a nhan va banﬁ nhWnP hainh- dQnﬂ tryc tlep tron@ quc
lanh dgo Quoc-giz cung nhw trong s hinh thanh chinh-
phu.

-~

b)u SU suy you cua Lqp—phap 1 3 suy veu nay
do U cocuu 1uons; VLQn ma trong 16 Thueng- n~hi~v1qn
nhleu quyen hQn ldn Hq-ngh;—v1¢n ! do ¢ v1¢c gldl han
ouycn Lép—phap bos. 8y MmO rong quyen l%p qul, ma cu01
cunp do o auyen i dmmzoat chlnh—phu cua hql dong bao
nien.

c)- Phxdn tﬁuc trWnF cau da f [ Do la mQt
phwong thire bat dau ap agng tr 1962 ma hiu qua la 1am
suy yeu Ldephap, tdng chng hanh—phap dac—blet doi
VUl Tong-Thong vi ch1 o TOng-ThOng moi co quyen dwa
van-ae ra trung cau dan y.

Xem nhu v@y, the che cua Phap phan anh mot
tinh chat kha dge~- hlgt ad la mqt sq tong hgp mau sdc
that kheo leo Flua Tong-Thong che va Dgi-ngh} che-
ncu nhln tren binh dlqn Hlen—phap quyen Hanh-phap
r‘Lmrr van 1a mQt co’ quan quanutrqng va chlem d%a vi
uu thdnﬂ tronv Q thong cong quyen Quoc ~-gia va dugc
hanh %% boi mqt co cau l1dnﬂ dau hay song hgp.

(1) L.Trotabas : Manucl dc Droit public ct Adoinistratif
Paris I97I. tr.4y2~53
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Pom 1ﬂ1, Jqva 1u1t doi" chiou cun" nhw khl:.j
nphlan cuu che cbe hlen thdL t}l Vlct—Iam, deu hien
nhian n mgi n”hol déu cong nhan 1a unnh-phap luon
luon to ra ruon’r V“l £ro wu thinﬂ va biﬂh tru@ng qujgn
hanh trong uot 41em trlnq tion hoq cua nen dan chu
cén Q*l, du d nndn QLOC gl da tnam nhuan tw t”Gnﬂ
aan chu lau ﬁdl hﬂy tAl moF QUOC—’l ch%n tlen mdl
#hu hoi dQc—l@p- noi ma tw twdn* dan chu cnf mdl bat
dau lwéc ben re trong mgt moi truong con ndng ne co
truycn CUﬂ” v%y.

o~

Val tro wu thinﬁ cum Hanh-phap bat n”uon ngt
phan do o gl suy yeu vy ﬁuyen va khq—nang cta Quoc-
h§3 ”P§c s Zia tan pth tqp cﬁa ddl song Quoc-rla
trong thdl dgi 1o . Tlah thé ay d01 h01 phai co ngt
chink %uvcm manh nhing khon# dqc tal dLng ra hanhe
ﬂonF cap thdl de A p Wnﬂ vw d01 pho. Va sau khi that
vong hwongz veé ﬁuoc~h¢1, quoc aan 141 g01 tron nlom
tln rdl co' guan Hanh—phap. Hanh rhap tro tharh mqt

quydn honh ¢Qn’ *'nhat 1a trong nhing thoi ky ddc-
bigt cua Quoc—ﬁlq.

Hinh thure anl—phap 1wwng dau hay song hdp
chi 1a nqt ph dng Lhtc nhim 1am Tlam bo't uy qLJen va
vai tro wu thung cta Hanh- phap trong myc- ~dich tranh

t tap trung quycn hanh qua rOnF ldn vao trong tay mgt
ca nhan ma co the‘dol luc vi bi quyen hanh cam do,
ca nhan nay co the dl den ChUJCﬂ quyen dgc doan. e
dau vay, tren thyc t6, tuyen Hﬂnh-Phap van thon' '

tﬂﬁdnﬂ nim trong tay vi chl-huy hmnh—phap tie Tonﬂ-__
Lhong v1 mQt khi quyen Hanh-phap duge tang cvong thi
chlnh Tc:rm:'--’l‘hv:nfvr 1a ngu&l ném trgn wu quyﬂn trong
luoc-Pla.

Tricoe s& trqnb do, van-de an diwh tham quyen
dwéc dic ra, nhat la nhung thqm uuyen thonﬂ thwang
va tham quyen bat thwdng cua Ha nh-phap de co the 1am
%ét ranh & 1d1 quyen hanh ngdé hau gﬂy mgt phan trd-
ng%l cho bwac chan tham Vong cuyen quyen cua Tong-
Thong.
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CHU‘ONG 2
NHUNG QUYEN HAN THONG THUONG
CUA HANH PHAP

Nguyen téc phan quyen co the noi 1a mot ky thuqt
ehfnh tr;,mot phuong thuc de bao ve tu do trong cec ohs
do dén chu ngay nay. Noi den phan quyen,ngay nay khong
ai 18 khong 1ien tudng dén tu tudng gla not danh Mon=
tesquieu cla thé ky 18, Hge thuyet phian quyen cua Mon—
tesquiou ds dudc cac nha chlnh tri hoc dién dich va gel
18 hoe thuyet "Tam Duyen Phan Lapr nghIa 13 quyen hanh .
trong mot Quoc Gia mudn co ty do dan chu,phai duge phan
chla H Ouyen Lag Phap,@uyen Hanh Phap va Quyan Tu Phap.
Mot khi ma "uyen Lap Phap ¥a Ouyen Hanh Phap asu tqp
trung vao trong tay cla mct ca nhan hay mot tap doan
th khéng con te do nia, bdi v1 ngddi ta 86 s¢ rﬁng ehfnh
nhs Vua hay ch{nh Nghi Vien ay 1am ra nhung luqt 10
chuyen doan dé Gal trj mot cach chuyén doan. Cung thng
co tu do khi quyen phan xu khong dddc phan biet vdi
Ouyen Lap Phap va Ouyen Hanh Phap. Neu quyen phan x
qude sap nhap vao quyan lap phap thi quyen aong va tu
do cua cong dan s6 b1 tuds doat chuyen doan bdi vl tham
phan cung vua 1& nhsa lap phap. Néu quyen phan xu duge
sap nhap vao quan hanh phap th1 v% tham phan 86 nén
trong tay sie mgnh ela mot ke ap buce,

Ty do va tat ca S8 mat hét néu cung mpt ca nhan
hay cung mgt tap doan du quy toc hay binh dan henh s&
cung mot 1uc ba quyen ay : quyen 1am luat,quyen thi henh
vE quyen phén x@ nhiing tranh chap gilla ecae tu nhan (1)

(2) Xom ent thfch trang 39
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Hoc thuyet phan quyen cua Montesquiou dudc hau hét
cde qucc gla trén the gidm du nhap vao hien phap quoc
noi aé qui dgnh guong may gong quyen Quoc gin, NhUng moi
ﬁucc gia deu ed mot hosn eanh die thu ve 11ch su,va die
1y,ve van hoa,ve kh{ hau uung nhu v8 kinh ta ch{nh tr;
xa hoi nén hoe thuyet phan quyen cung dudc ap dung mot
efeh khac nhau aé thich ung vdl hoan canh cua quoc gia
m¥nh, €& quoc gia danh uu thang cho Lap phap,co Quoc
gla lai qui dinh thé guéan binh quen hanh giua Lqp phap
va Hanh phap. Hién nay da s0 Qude gia lgi eé khuynh
hudng danh cho Hanh phep mot dia vi wu thﬁng 461 vdi ede

(1) Montesquion ¢ L’csprit des lois - Classigues Laronssc
Paris, tr. 47-48 : I1 ¥y ads chague Etat trois sortes de
vouvdirs : Ia puissance léﬂiolativo 1}z puissance cxcutrice
des choges qui {cwencent du droit des gens,ct la puissance
oxécutrice de celles qui ddpcndent du droit civil...
Lorsque dans la mdne porsonne ou dans le ndne corps
de naglstraturc,la puissance 1&sislative est réunics & 1a
puissance cxécutrice,il o’y a point de riberté,parce qu’on
neut craindre que lc ndne ronarque ou le mdme sénat ne
fasse des lois tyraniques pour les exfcutor tyranigucncnt.
Il n'y a 901nt cncorc de Xibertd =1 1a puissance do¢ juger
n’est nas aOlﬁTeP de¢ la puissance 1lésislative ot de juger
n’ost pas séharde de la puissance 1dgislative ct cxdeutrice
§1 cllc {tait jointe ¥ la puissance Lerislative,le pouvoir
sur la vic ct la libertd des citoyens serait arbitrairc
car le juge scrait 1léglslateur. 81 cllc &tait jointo & 1a
puissance cxécutricc yr1e jugce pourait avoir la force d’un
ennressour

Tout scrait perdu si le néac hopme you le ndne corps
tes principaux,ou de nobles,ou du pouple cxercaicnt cos
trols pouvoirs : celui de faire des lois,celul ¢ ‘exécuter
1es résolutions publiques,et cclui de jugor les crirics
ou Yes difflrcends des particuliers,
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cd quan ¢ong quyen khao trong Qude gia. Mat khac'du ap
dyng hgc thuyet phan quyan,nhung khnng nhat thidt phai
theo cong, thuc "tam quyen phan 1§p ma trei lai c6 khi
13 ﬂgu quyen phan lap nhu trUdng hop Trung Hoa Dan
Quoo va Viet Nam,cung doi khi dudo xem nhu 1a mgt Quoc
gia 05 "De tt quyen vd& sy hinh thanh cua Gidm Sat Van
bén canh ba cong quyen kia.

Te 56 nghien ctu nhﬁng quyen hen thong thudng cua
Hanh phap tai Viet Nam va qua lugt aéi chidu

DOGN I ¢ wEDWo QUVEN H4N THONG THUMNG ola MANE PRAP
' Tal VIET NAM
Nhﬁng quyen han thong thudng cta Hanh Phap 15
nhitng quyen han duge trao phé cho ch{nh phu. hanh su
trong m01 thoi ky Ve, dude gqui dinh r0 rang trong Hien
phap. Hidn phap I u 196? da minh thi quyan Hanh phap
dugec ﬁy nhlem cho Tong Thong. Mac du Hanh phap la mgt
co cau 1UUng dau nhung vai tro cua Thu Tudhg b; 1u mﬁ
go vdi vai trd trgl yeu cua Téng Thong,- ngudd co trach
nhiom dai dien quoc dan va lanh dao Quoc gla. Tong Thong
Vﬁ& 13 Quoc trudng vua 18 v1 chi huy £64 cac cua cd quan
Hanh ph&p, vl vgy as cap quyen han cua Tong Thong tide
12 ce cap dén quyen hsn cue Hanh phap.

Vdi dla vi cua mot vi chi huy toi cao,Hanh phap,
Tong Thong dugc phep hanh su mot 8 tham quygn doi ngi,
voi val tro mot qudc trudng d i dien qude dan va lanh
dao Quoo gia,Tong Thong dude uy nhlqm cho mot 86 tham
quyen aoi ngegi va quan BU.

. NEONG QuYEN HiN THOWG mHUbNG cla HANH PRAP TRONG
LINH VUc PO NOT :

TSng ThSng 12 vi d&ng dau cH quan Hanh -
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nhap, nen Tonv-Thong co rat nhleu llen—hg den co’
quan phi-ta cua Tonn-ThonF. Ton -Thonﬂ cung 1a
ngwdl lanh nhlgm—vg ban hanh cac dao luqt do a0
Toqﬁ-Thon{ cung dugc hanh Xir mQt s0 tham quyen
lign quan don Quoc- th. _sSau cung Tonﬁ-Thong con
dvge ban cap cho mqt so than quyen cd tinh cach

tW-phap.

o~ L™ - ~ Fr -* »
A.~ dhung cuven han cﬁa Tong-Thong doi voel Chinhe
*
phu_

TSﬁH—ThShg 1a ngu51 vﬁa dﬁh trong chfnh-
phu » nhung cung dong thei ding trnn chlnh—phu(l)
nen Chlnh Ong 1a ngual khal 31nh chlnh—phu va hanh
XU Guyen lap quy dé disu hoa ﬂuonnr mav Hanh-phap.

1/~ Quyen khai-sinh Chinhephu 1

Che—dq hl%ﬂ thdl tgl Vlgt-Nam la che-dd
Tona—Thon nen chlnh-phu - hay hleu khac hdn 1a
NQl-cac - khong thé xuat phat tw Lap-phap va
khong thé do Quoc-hql tan phong nhw trong ngl-cac
che. Sy k1¢n nay da n01 len tlnh cach dqc 1gp
cua Hanh-phap doi voi Lap—phap trong Tong-Thong—
cho.

Quygn khai sinh v cham dwt nhlgm-vq cua
Chlnh-phu la tham quyen cta Tong-Thong. Hlen—phap
d%nh r&ng Tong-Thong bo—nhlgm Thu-deng va chleu
dp-nghi cua Thu-T&dng, Tong-Thong bo-nhlgm cac nhan
V1en Chlnh-phu. Tonw-Thong co quyen cai to twng
phan hay toan bQ Chlnh-nhu hoac ty y, hojec sau khi
co sy khuyen cao cua Quoc-hqi (¢ z8),

Tuy nhien Hiéh—phéb khong qui-dinh minh-

(L) Nouy®n vdn B8ng : Lujt Hifn Phdp vk chinh Tri Hge
Saipon I97I tr. 638
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thl nhWnb ai 1a nhan-v1en Chlnh-phu dwge Tong—
Thong bo—nhlqm 1 va Hlen—phap da yen l%ng trong
van de phqn big it than quycn bo—nhlqm cac vien-
cth cao cap va vicn chuc trung-cap (l) Cin ew
Va0 toan bQ bqn vap Hlﬂn—phap co the n01 nhWnF
nﬁan—Vlen Chlnh—phu dugc Tonﬂ-tnonr bg—nhlqm gom
co Thu-;wdnr cac Tonﬁ—TrWGng, BQ Trwcng va Thw-
Trwdnn. Nwoql ra con co mQ g0 nhan v1en cao cap
tuy khong co "tlnh cach nhan v1cn Cﬁlnh-phu"
nhan cun& thugc tham %uyen bo-nhlem cua Tong~
Thong, do la cac Dil-Sw cac Truwnﬁ-nhlem-Sd
Ngogi-gino, cac Vlgn—Trw0n¢ Bql—th va cac Tu-
lenh Quan~binh ching,

_ Song song vori quyen khal sinh Chlnh-phu,
Topr—ThonH cunv 1a nhan—vdt t01 cac chu-tQa Hoi
dong Ton#-Terng. Tong—Thon con la chumt;ch HQi-
dong aﬁ-nlnh Quoc gla. Nha lqg-hlen mlnh—th; qu1
d;nh Tong-Thonﬁ chu—tqa h91naong Tonc-TrWUng con
ham y phan let hal logi Hgl d0ng trong chlnh-phu t

- H@i-dSng Tong—Trudng co tinh cach quan
trong va thu hgp do Tong-Thonp chu—tqa.

- HQl donn qu-cac %t quan trqnrT va md
rens hon tnu@c dwdi quyen chu~tga cua Thu=Twong.

2/- Quyen hoach dinh chinh sdch Qudc-gia 1

R . Trong nhlgmuvg laﬂh dao, Tong—Thong cung
la nguol hogeh dinh chinh sach Quoc-gla de Thu-
Twcng 1anh trach—nhlqm thl-hanh va chiu trach-
nhl%m trwdc Tonﬁ—Thonv vi Thu-Tu@ng la nguu1 dieu

khien Chlnh-phu va cac co~cau Hanh-chanh Quoc-gia
(a 62, 67)

{1) L. Trotabas * Manucl dc Droilt public ot Aduinistratif
Paris I97I. tr.53 : Thi Tudnp aagc quy?n b nhidm cde
vifn chic trune cép,tronr ki T8n;; Théng bd nhi§m cfc
vitn chffe cao e¢fp nhu T8np B§ Trudng, 6 1Y% chd 4§ hign
th¥i ctta Phép
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3/- Quyen 1ap qui cua Tong-Thong t

Hanh-phap ia co'=quan thl—thl—hanh lugt-
phap - hieu mot cach hqn hip nguyen Phal cua danh
17, Trong auan nlem dan chu cqn dg danh Dhap
Ihonﬂ thuan tuy ﬂlL nhlcm-vu tnl—hanh 7uqt—phap
ma con la mQt co=quan hanh- dan, co'=quan thon”-
tr; (nouvoir da 5ouvernement) - ma thong—tr; 1a
lam l“ét {1). Hom nva, mqt khi da ban ecap cho
tham %uyen thi Jong thdl cung nhal trao pho chao
mot S0 UthnP—t1Qn do 1anh XU tham quyen LAY
PhLon”-tlén nay doi VOl Hﬁnh-phap 1z quyen lqp
qui tOﬁﬂ qvat va thy- uy.

+ a)- Quven lap gui tong quat s

Quyun lqp cui tonﬂ quat la mot unen
dweng nhlen danh cho Tong-Thong vi quyen Hanh—phap
da duge quoc dan uy-nhlgn cho v; dung dau cv-quan
Hinh-phap. Tong %uat la v1 nh&ng qui- phap (regle-
ment) do Tong-Thong ban hanh o tlnh cach rQng
rai vo ca tinh khong nhim mQt ca nhan nao. Duoi
quyen lqp qul nay, con co mqt loqi quyen lqp-qu1
ha nh-chanh co tlnh cach h%n hgp va chuyen blet do

cac Tong-Truang va cac vien chc Hanh-chanh xi-
dyng (2)

Nhan qu1-nhap tong quat do Tonﬂ- hong
ban hanh, trén phwrong —dlgn hinh the, chl la mqt
hanh-v1 hanh chanh (acte admlnlstratlf) vl dc khong
Uhal 1u mqt hanh-vi lgp-phap (acte 1cvlslat1f) do
Quoc-hQ1 bicu quyet va duge Tong—Thong ban hanh ;
nhvng ve pnu@nﬁ-dlén vat chat ngl dung,qul-phap

(1) Burdeau : Trait® ce Scicnee politique quy@n IV tr 341
Gouverner c¢‘ost 1&ritérer

- (2) L& pink Chfn : Luft Hifn phip vk Dinh Ch¥ Chinh Pri

Sairon IS73. tr I38-I42



nang tlnh—Cuat vq hlqu—1¢c nhw nqt dgo luqt vl ase
tinh tong quat cung duqgce tim thay noi cac dqo-luqt.

Do do, Xet cﬁo cung, quyen lqp qulhcua
TOH*—THOH” chl 13 quyen hanh-phap duge hanh au
bénﬂ nhunn 01qn—phap tong quat, nhwng van nim
trong khuon khd luqt phap va Hlen-phap.

Nhung hlen-phap 1967 khong he phan dinh
rd 1anh—v¢c cta l@p—phap do Quoc-hql bisu quyet
binb nhirng dg0 1uqt va lanh -vye lqp qui +6ng quat
do Tong-ThonF hanh st de dieu hoa sinh hegt chung
cua Ruoc=gia.,

Trwuc =1l yen lﬂng cUa nha lqp hlen
1967 vo v1qc phnn dinh ro 1th-vqc lap—phap va lanh
vife 1gp qul. nau ?dl ta se ci&n o vao toan bq ban
vin Hian~phap dé dinh vei sy hgng cua hai lanhewyc
nELV »

Do 1uqt la Mgt hanh—V1 long trong hon
phap qui, ncn cac sq hang sau d"y co the thuqc ve
larh wc cua dao 1udt

- Cac quyun—ldl va nghla-vg cua cong—
_dan (&6 - 29),

- Qui-che chfnh—dﬁng va dgi-lép chinh-
. r} (¢ 102)

- To-chuc cong quyen lién guan den
nganh tw"phap, den d;a:phuung phan
quyen, den cac d;nh che d§c- blet va
cac qu-dong Quoc Gia.

- TO —chwc bau cf Tonn—Thong, Quoc-h01
e Ncra,n-sa_ch . L
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- PQE—chugn hiépﬂyﬁ?wﬁ“hiép-dinh Quoc-
tea (1). !

Ty th‘n sf dinh FlGl tren day enf co
tinh cach chf can chi? chon ¢6 tinh cach ll@t kS
Thong tnudnﬂ QUDu—hOl rat it khi qui dinh bing dago
luat mdt each oua chit che va chl-tlet ml sy hgng
nay vi lam nhw VQJ, Quoc H01‘se tra thanh _met co-
auan co F*v auq quyen-hanh qua lom rang buQc hanh-
dan cua Hahh-phap va do do, By thi-hanh lugt—phap
e hhon dec uyen chujen thlch—nghl theo tWDg blen
chuvon cla Quoc ﬂla. vi qu quven l@p qui ton quat
se luon ludn duge Haﬁh-ohap X dyng.

NhWnb, Sq tring nay nhleu khl diva den
m?t bat 1@1 danF ke, theo do daﬂh—phap se edn ow
vao "' loi Flal thich tuong phan" cho rénv "nhung
s{ tranﬁ ﬂgoal nhwng sy hang lqp phap deu co tlnh
cach 1@p oui?’ de xqm lan quyen 1qp-phap bang cach
chu-trweng dang co mqt quyen l@p qui blgt lqp ngang
hangz va . cgnh tranh voi quyen 13p phap (2)

+ b= Quyén lép qui thu-uy 1

ay 1a mqt 10%1 ouyen l@p qux kha thong
thwdnﬂ cla Hunhdphap. Quyen 1@p quy thq-uy nhém
myc dlch chi-tiet hoa cac dzo lugt Jfrong V1gc thi=-
hanh va vi vy quyen 1@p qui thq-uy con 2ol 1a
0uyen lqp qui nhy thuqc - phq~thugc vao dgo lth
mqt cqch trqc tlcp hodc glan tlep. Thong thwcng
trong dzo luat co ghi vin thire "mqt Sdc-lqnh se
qui-dinh thc tPWC thi-hanh Luqt nay" va do la mot
phwang thuc md dw@nﬂ cho vige xv dyng quyen l@p qui
thu—uy cua Tong—Tﬁon

(1) v& (2) Npuyén Hilw Linh vk Hodng Xufn Hho : Gdp ;hd3m

- vho vifc nrhidn e quy®n 1§p qui tgi Vigt Wam theo Hidn

phdp I957 ~ Nouydt San Nshidn Cfiu HAnh Chdnh 8 1 tom
cd nruyft IV I9%9 tr.3-15



- H4E -

Be= Nhirng tuons ouan cua Tong-Thong doi vel Quoc—
hed s

Quoc hgl 11 mgt co-guan lqp phap doc 1qp
Vel icm_-r-ThCnrrr nen Tonﬁ-THOng kqon* the hanh sw
quyen hagn d01 le Quoc-h91 nhw da hanh-au quyen
han d01 val Chlnh—nhu. Tuy vay v chl—hux Hanh-
phap cung anh hwonﬂ dén Quoc hql qua quyen ban-hanh,
phuc-nohi cac dgo lugt va qua quyen dgc thong dl@p
trivoe Quoc-nql.

1/~ Q xen ban_hanh va phuc nghi cac dao-
ludt

Ban h1nh 1a. mgt glai doan ouol cung trong
dlen tr11h tu thao da0 luat Ban hanh la mQt déce
quyen o hwu va thqwng lo cua Tong-Thong, do 1a mqt
hanh-v1 phap ly ma theo do Tong—Thong Xac nﬂqn tinh
cach ngp nﬁap cua sy hlnh thanh dgo luat va lam cho
dgo 1u%t co tinh' cach chap hanh Do do quyen ban
hanh cua, Tonw-Thong theo Hlen—phap 196? khong phal
la quyen kien soat thiyje sy cua Hanh-phap d01 le
Quoc—hqi _nhy mqt quyen che tai hay mQt quyen phu—
quyet. Neu Tong-Thong khonv ban hanh trong cac thal
han hien dinh, v luit du duwge Quoc h91 chung quyet
dvong nhlen thanh lugt va dwge chu-tich Thugng-nghi
Vlgn ban hanh,

Nhng trong thdi hgn ban hanh Tonph
Thonr duwqe phép hanh xU mqt dje quyen thuong gl 1a
quycn phuc nghi.

That vay, Hlen—phap d;nh rénﬂ trong thdl
hqn ban hanh Tong—Thong co quyen gmf thong dlgp co
v1¢n dan ly do Jeu cau Quoe- h91 phue ngh; mqt ha{

-nhleu dieu ]hoan cua dy luqt. Trong trwdng hQp nay,

QUOC-th se hgp khoan dai lwvng V1Qn ae chung quyet
dy lu%t vdl da 86 qua ban tong S0 Dan bleu va Nghi-
sl, Neu Quoc-h91 bai bé 1&i yeu cau phle nghi cua
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Tonﬁ-ThonL, Ay lvqt se duwong nhién thanh luqt va
dirge go'l ¢on Téng-Thong de ban hanh (d. s 1Py,

Quyon thc—nrh; cac ay lunt 1a mqt trong
nhvn~ quyen nqn thong thwang cua Hanh-phap Lhong
nhlnr o tai Vlgb—Nan ma con o nnleu Quoc- tia khac.
Tong-Trong voi tu cach dgi glgn Quoc-gia, ¢o nhigm-
vy ton treng Hlen-nhap va quyen 1¢i t01 thugng cua
Quoc—ﬁla nen Lhon% thé ban hanh met cach cau tha het
mQi dq luat do Quoc-hql bweu quyet ma Lhong can xet
xem blnh cach bat—hdp hl%{{yﬁ tinh cach thlch—nﬂhl
]cha-"lanh cua mot vai dleurb cua dy ludt, Mge du ‘fham
quyen L@n—phap thuqc ve Quoc th nhwnp ch alch cua
quyen phuc=n h; 1a de Tong—Thoqg v y Quoc th can
phal suy nphl va cwu xSt lql nhwn~ quyet—d;nh l@p—
phap ma, v1 Nghi-si Dan-bloL chua ndm aq nhunﬂ ALt
kign thich- ~hgp hay v1 bi chl-ph01 bUl nhan ap lye
quyen 1¢i nén da bizu quyet voi va ay lugt.

Tuy nhlen, nge du QUVLn phuc nghi 1a corm
hoi dé Hanh-phap va Lgp-phap doi thogi 'thé'ng thing
voi Jphau trong lanh vye LQp—phﬂp. thl tren thqc-te
nhicu kh1 duyen Dhuc ngh; aa trd thanh nqt phu@nﬂ-
thn dc Tonp-Thon~ gey ﬂnh hudng 301 _voi Quoc—h91
va da dam chan len pban nao tham quyen cua cu—quan
an-phap, v1 neu Quoc—h91 khona au da 80 de bai bo
pnuc-nghi cua Tong-Thonﬁ thi quan diem clla Hanh-
phap tro thanh 1udt,

2/- Quven thong aidp

TSnr-Thgﬂg +1ep xuc voi Qucc-hq1 bing
th0na dlqp. Trong moi khoa hqp thwcng lq va m01 khi
thay can, TonF-ThonF thong bao cho Quoc-hql biet
tlah hinh Quoc -gia va chinh sach doi ngl doi ngogl
ena Chlnh-plu("d 63 HP".)

Quyen goi thong dlgp la mgt hlnh thire te-
nhj the-hlqn moi twonz quan ngt thiet va sy h¢p—tac
givn Hanh-phap va Lqp—phap - hal co quan bigt lqp
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va dqc lqp ‘trcmb Tong-Thonﬂ che. Neu tren phwdng—
dlin 1y-thuyet thuan tuy, Jmge dieh cua v1qc gwl
thong ﬁlqp cho Lqp-phap la thong Ha.0 tlnh ninh Quoc
"1a va chinh sqch cua Chlﬂh—phu } thi trcn thQC-te,
pﬁ 11 nhln nhﬁn ranﬂ xuyen fua thong dep Tonr-Thcng
co t;c phﬂt hga mot chwong trinh an-phap va mgt
chinh S”Ch Quoc-@la tronyg, tvong-lai ma TowghThong
meng nol QUOC—th sinh hogt trong khuon kho ay.

C.- Bhing quycn han twgphap cua Tong-Thong '

Quyen tw-pnap dQc lqp, dwqc uy-nhlim cho
T01-Cao Phap—v1¢n va dwge hanh ay brl cac tham phan
X n. Nhuﬁ", tren dia h%t tw—phap, Tong—ThonOr co
qugen bo—nhlgn cac vl tham phaa T01 Cao Phap-V1¢n
o Quoc—HQl chgn lda cén cw vao danh sach 30 ngwwl
do tham phan doan, ﬁon*—to—dOap va 1uqt-sn-doan bau
1én (¢ 80 HP),

Nroal ra, Tonp-Thong con co quven an x5
va an glam cac pham nhan.

Tom 13i, Tong-Thon# 1a nngl khal ginh ra
Chlnh-phu va hanh XU quyen lqp qul ton quat va
Thg-uy I Tong-Thoncr cung la ﬁgwdl ban hanh Dgo luqt
cun* tlep xuc voi Quoc—hql béng thong dl@p, thon@
bao cho Quoc—h01 blet ve tinh hlnh Quoc-gla va
Chlnh aach cua Chlnh-phu } cu01 cung quyen an xa,
an 1am hinh ph%t cung nhw quyen bo-nhlem cac tnam
phan T01 Cao PhaE—VlQh cung thuQc ve TOnﬂ-Thong
Tat ca nhWH# quyen tren day deu la nhwng quyen hqn
thong thuong cua Hanh=phap trong lanh vyc dol ngi.

ben cqnh lanh vye dol ngl, Tong—Thong cung
con dug'e thira nhqn cho mQt s quyen han trong lanh
vqc a6i ngoql va quan sq

I1.~ NHUNG QUYEN H4N THONG THUGH\IG cfus. TONG~THONG
TRONG LANH-VIC DOT NGOAL VA QUAN SU i
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Tong—Thong dwge xem nhw mqt nhan- vqt dql—
dlin Quoc—dan tr¢n v¢n hon Quoc-h91. vi vawv, Tong-
Thong la ngwdl dgi di gn cho Quoc-ala trong lanh-vqc
601 ngogis Tonﬂ-Thong cung con 1a vi Tongatw Lenh
£61 _cao quﬁn -Lifc quu =lam angwhoa, nen mQt 50 tham
quven llen h¢ den quan- s% va chlen tranh . cung dugce
thn—phup ban cap cho Tong-Thong.

E-] . -~ ] -
A.- Tham guyen dol ngozi cta Tong-Thong s

le T cqch dai dl@n Quoc -gla, TOHC—ThOHg
duge Hién- ~phap thua nhqn nanh xu mgt s0 tham quyen
aoi ngoal. Nﬁoe1 nhwng tham quyen d01 ng041 hien-
dinh, nhwnﬂ du-&lqn cua tlnh hinh quoc te cung da
dvwa den v1¢c tdng cudng quyen hén cua Tong-Thong
trong la ‘nh vie doﬂ ngogi ma cac ﬁha lqp hlen lt khi
qﬂu duwge o Tuy nhien, tham quyen dol ngoal au co
quc téng cwong chéng nva, hin cung pha1 chiu mot
vail g101 hgn.,

. 1/~ Vai tro cua Pong-Thong trong tham
quyen doi ng o3l @

Dgi- dl@n Quoc Fla, hogch d;nb Chlnh sach
d64 QUO%l, ky ket va ban hanh hlqp-uuc quoc-te la
nhang tham quven hien dinh danh cho. Tong-Thong.

* a)- Quyen dai-dien Quoc-gia 1

Theo diew 59 d04n 2 Flen-phap, Tong-Thong
thay mit Quoc-rla trong vige giao thlgp voi ngogi
quoc va tlep nhan uy-nhl@m— thue cua cac dal-dl?n
ngogi giaos Nhw vay Ton*—ThOng 1a hign than cua sy
hlgﬂ th va v1wh cwu clia Quoc glﬂ troaéjcqng dOng
quoc-te, khi Ona dlch thzn tlgp nhan’ cac Dal-Su va
Cac swnthan dic blet ngoql quoc dqﬁc'uy—nh1¢m o
dén bén ¢cgnh Qch—Fla Vigt=Nam.

1

De the hlen su thn huu*ys uy- quyen Quoc-

Zia Vlat Nam tgi hai ngoai va cung‘ﬁe the hign cung

!
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thic chit tinh th?h huu dlwq Vlet ~Han voi cac Quéc
gl J%ﬂ tren th b10’1 da thg thwa nhﬂn va cong
nh@n cku ouyﬂn cla nhwu. Ton -Thong dvge quyen bo-
nhign cac Trwwn" nnlqm—sd nﬂO“l glao, sau khi dugc
Tufﬁ*g—ﬂﬂﬂ;—V1*ﬂ chap thu%n, as dai dién Quoc-~gia
Vigt=Nem ben cgnh Guoc—rl. bgn.

BO-uthm cuc Tru@n"—nhlgn-sd ngoqi glao -
thw&n» la nhtng Bal-su Vlet -Nam - cung tiep nhQn cac
Dgi- sty ngoegl quoc dudce cu den Vl@t ~Nam dcu la nhu’nb
tham quyen dai ngoQL cye ky quan trQng v1 c6 1liche
quan dén sy thw“ nh@n Quoo~§1ﬂ va sy thwﬁ nhin
Cnlnh-phu. Ton“—Thonf chi bo-nhlqm Dql-sw Vigt~Nam
den nhwng Quoc-*la nao as dugc Quoc—vla V1¢t ~Nam_
thwa nhqn ; va chl tlep uhqw Dai= sw ngogi quoc cua
nhitng Quoc-sia da cé quan hé nzogi giao voi Vigt~
Nam tren cung C“p byc.

. Hom nita, Jrong v1%c dleu hanh bangglao
quoc ngoasl, Ton’ Thonrr co toan ouyen cho thl—hanh
nhing phieng ~the ''n ngogl glao kln doot' da thg
du&c t P tye ngogl giao chﬂp nh%n qua vige dgc cu
cac s thzn dac b1¢t lanh nnun nhlgﬂ-vg ngogi giae
agc b1It ou Ton;—Thon vz chiu sy chi~huy tryc-
tlep cua Toa--Thonb.

+ bf- Quyén hoseh dinh chinh=sach d0i-
ngeal :

Dleu 62 Hlon-phwp dinh rén~ "Tong-Thong
hogeh dinh chlnh s"ch Quoc-giat? nen cung chlnh
Towg—Thonﬂ la n~w31 hogch-dinh chlnh sach d01 ngogi
vi chinh sach Quoc ~Zia bao gom ca chlnh sach doi

0%1- Sd dl quycn hogch dinh chinh sach doi ngoql
thuqc ve Tong—Thong la vi ngDQl 1a0 thwdnb d01 h01
nhung hogt dgnb mau lg, b1 m3t, kin dao nen chi co
Tonﬁ-Thonr moi la nguei donﬁ dunv vai trd hom Quoc
HQl .

Chinh nhmg d0i hoi thqc-tg néy ma quyan
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quvet d{nh ve chlnh snch a6i ngogi dwge trao cho
Hanh-phap dung dau la Tonv-Thong (1)

_* c/k Quven kv ket va ban hanh cac hlqgr
wdc quoc- te H

le tu cach dqi dlgn ﬂuoc-gla Vlgt =Nam
trong v1¢c tic p XUxX vol ngogl quoc, Toqﬂ-Thong dugc
quyen ly Let va _sau khl dudc Quoc-h91‘phe-chuan,
ban hanh cac higp woe va higp dinh quoc-te {a 59
dogn 3 HP).

Danh t hlgp—udc va hlgp dinh quoc-te
rat me ho va nha lqp hien hhong he d;nh nghla rd
rqt chu nay c¢o the dia don s\ klgn Hanh-pﬁap .
myon tranh s pﬁe chuén cia Quoc h91, bang cach ky
ket nhWn“ thoa wdc, thugn wo'e hanh-phap thay v1
hlep woe hay higp u}nh nhung nhwng thda woc nay co
cung ban chat va hieu Lipe nhu higp dinh hay higp-
wore (2).

Sy Xac-dinh danh tw higp-wec hig¢p-dinh
nhv vady la mdt dicu can thict.

- Hlep wdc (Traltc) 1a danh- tu thong— .
dgn de n01 ve nhimg dieu wcc quoc-te
co tlnh cach guan trqng thi dy hlqp-'
voe hoa blnh hay hoa voe [Tralte de la
palx) hl@p-ﬁdc than hiu (Tralte d'amitic)
higp-woe licn minh (Traité d'alliance)

VaVaes s

(1) L% pinh Ch&n : Luft Hifn phdp vd djnb Ch€ chinh Tr}
quyén IT Salgon 1973 tr 177
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- hlip-dinh (Conventlon) dung d¢ chi nhing
dieu wo'c o tlnh cach an-dinh nhung qui-
tdc phap-luat quoc-te. Thi dy hiqp-dinh
Ia Haye 2947, 1899 an-dinh ve v1¢c hoa
glal nhwn# tranh chap quoc-te.

- Hlen-chuvng (Chartes] va Hlen-udc (Pacte)
la nhing dicu wac co tlnh cach long trong
as qui dinh sy - chwc cua m¢t co-quan
quoc—te. Thi dy Hién-uoe qu Quoc-1ién,
Hlen-chwang Llen-hlqp-Quoc.

- Thoa wdc, dé Chl nhan vén-kléh co tlnh .
cach tong quat nhﬁm glal quyet cac van-dc
chinh-tr{, kinh- te, xa-h@i.

- Thuqn Wdc (Arrangement) aé ch1 cac dleu—
H{ede nham myc dich an-dinh cac blgn-phap
thi-hanh mdt thp-WdC da co truoc,

- Hlep—dinh-thw _hay nghj-dinh thuv (Protocole)
ge Chl cac bien ban Jcua cac cuqc thao lugn
.tgi HQl-nol;; Quoc- 'tc, cung co khi duwgc
dung d¢ chi s thda thudn giva cac Quoc-
gia (1),

Z/L Sy _gigi-hdn tham guyen 401 ngogl cua
Tong-Thong :

Tham quyen d01 ngoql cua Tong-Thong nhv
viy rat r¢ng rai ca tren binh d1¢n phap ly lan tren
blnh dlén thqc-te. Tuy nhlen tham quyen nay con chiu
mQt vai gldl hgn boi quyen klem soat sq thl-hanh
chinh sach le ngogi va quyen phe chuan hlgp-wwc,

higp~dinh quoe- -te do QUOC—th hanh su,

Tom lqi, quyen dai-di¢n Quoc-gia, quygn

(1) Tanpg Kim d8og : Qufc t8 Cing: phﬁp. Saigon 1968
tr 354-355
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hogch=dinh chinh sach d01 ngogl va quyen ky ket cuna
ban hanh cac thp-WUC va thp—dinh quoc-té du da tﬂb
hlqn val tro quan cua Tong-Thong va d;a—vi Wu—thanb
cua Hanh-phap trong thWC-te. Sg Wu-thang ngy con
deC bleu lQ qua tham quyen quan sy va chien tranh
eda Towg—Thong.

B.~- Tham ouyen guan s va chlen tranh cua Tong—
Thong

Quyen quyet—d;nh tuycn chlen nghi noa vn
quyet-dinh tuyen bo tinh- -trang chién _tranh thuQc ve
Quoc-h¢1 (@ 39 doﬁn 3, & HP) nhung do 1a quyen
quyet dinh sau cungs Tren thqc-te, vdl tuw cach Tgng
tu-Lenh Foi cao Quan e Vlgt -Nam ang—Hoa, Tong
Thong 1a ngWUl co llen-h¢ va anh hudng rat nhleu
den chlen tranh va chlen—tranh nhleu luc x%y ra
tradc khi ¢o quyet dinh tuyen-chlen cua Quoc—hgi.
Do la trwdng—th Tong—Thong da xu dgng quyen Tong—
tw-Lénh T01—cao Quan Iyc de ra 1¢nh quan dgi Vl%t-
Nam CQng-HOa vugt blen tham chien d Kampuchea hoi
thang 3 nim I970 va mQt nam sau cugc hanh—quan Lam
son 719 qua Hg Lao cung dlen ra trong cun& trwung
hdp twong tyf ma Quoc- ~h¢i clng khong he quyct-dinh
sau cﬁng ve hai cudc tham chién nay.

NOi mqt cach tcng quat, nhan tham quyen_
doi n91 va tham Quyvn doi nﬁOql deu 1a nhung guyen
h%n thong thwdng cua Hanh-nhap duge hanh xu ol
Tonr-Thong. Tren blnh dlen thuan tuy phap 1y, ao
la nhwng tham quyen hlen dinh hau nhw co tinhe
cach thau hep va Hanh-phap bit buqc ph“l hanh a¥
dwng dan dc tgo the quan binh ve moi twdng quan
glwa cac cony quyen Quoc—gla 3 nhung tren tthu
te Tong-Thcng 1udn 1uon tlm cach ndl ran quyen
hanh de hanh dQng va bien hanh-phap chiem mgt dia
vi wu- thang hom e

qun tw&ng ndl rgng quyen hanh va dia=vi
wu-thﬁng cua Hanh-phap thgt ra khong pha1 ia mQt
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sac thai Jage thu tai Vl@f ~Nam - wgt Guoc-vla cham
tlen - mﬂ con dudce tlm thay t3i cac Quoc-gla dan-
chu tien tien qua luqt d6i chicu,

DOAN TII : NHONG QuYBN H4N THGNG mvdye cfa HANH
PHAP T4I YAI QUOC 6IA QUA T D01 CHIfv

Mgt %uoc—ﬂla ma che dq Tonb—Thong duge
Xem 1a kieu Jhau cua mQl che-do TDnP—Thong tren the
gldl va da p dqnﬁ hge thuyet phqn quyen kha chit
che nhﬂt nhw Hoa ky ' va mqt Quoc gla na cac tw-
twdng dan chu xuat xu tai day con anh hwdng rat
1dn tal hﬂu het cac nwoe tren the-gldl nhu Phap
quoc da 1a hai thi dy dien hinh r'at quen ‘thuQc
voi Vidt-Nam,

Vai net khai quat qua luqt aoi chieu se
cho thay nqt cach dq1 cuong ve nhing guyen hgn
thong thuong cua Hanh-phap tai hai Quoc-gia nay.

1.~ NHONG QUYEN HAN THONG THUONG c8A HANH.PHAP TAI
HOA-KY :

Co Lho n01 nhan quyen han nhung quyen han
thon thwdn¢ cua Tonp-Thong Vl@t-Nan cung duqge
tlm thay twong ty nhy nhifng quyen hgn thong thuong
cla Tong-Tthg Hoa=Ky .

A.~ Tham gquyen doi n§i cua TSng-ThSng_Hoa—k~ :

Tai My ' Tong-Thong vira la Quoc—Trucng,
vwa 13 vi chl-huy toi cao Hanh-phap.

Tong—Thong la vi chl-huy Hanh-Ehap va
khal sinh ra Chlnh-phu. Cac BQ-Trudng deu 1a nhan~
'v1en phy-ta va chiu trach—nhlgm truoc Tong-Thor:g
cung chiu sy glal nhigm cua Tong-Thong.
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901 vori Quoc-hq1. TOH%—ThOng giv mqt v{ thh
uqc 1qp. Tong-Thong hanh X tham quyen ban hanh cac
bgo 1u§t va c6 quyen phu quyet Trong tru@nr—h¢p
Quoc-th thong qua mQt di lug t na Tong—Thong cho
réng khong dw¢a sang suot khong th&c-te hoac khong
h@p hlen, Tcng-Thong co %uyen gW1 tro 1q1 Quoc-hql
m2 xhong ky ban hanh. Quoc-hgl bét bugc phal tai
xet dy luqt dq duge biecu quyet hogc theo gquan dlem
cua Tcng-Thong hogc van co giu vwng quan dlem cuﬂ
ninh nhung trong trucng hdp nay phal h5i au-da so
2/3.

_ Ton"-ThOng khong co sang quyen lap-phqp va
khonﬂ co quyen dd-ngh% n¢an-sach. Nhu’nb tren thyc-
te. chlnh Hanh-phap mo'l 1a co-quan co a4y phuong=
LlQn va co an thnm ouyen de de-nghi nhwng dy-1udt
x‘_t ra can ‘t‘llet va ‘thlch n&,hl, nhat 1a ve phu'o'ng
dlén tal-chqnh. Do do, thon* thuong Tong—Thﬂng nho
vi Dan-bleu cua dnn* minnh de ﬂuhl dy an luqt hay

ngan-gach do chinh Hanh—phap dz sogn thao,

Tong-Thong 1a v Tong—tu-lth Poi-cao Quan
e nen méc du unGn tuyen Chlen hﬂy nghi hon thLQC
ve Quoc-hql, nhung tren thyc- to Tong-Thong Hoa-ky aa
honh- dan trong lanh wjc chién tranh mqt cach dom
phuong e, khong can den s¢ cho phep cua Quoc-hql.
Pe la trwdnv hgp Tong-Thonb Truman ra 1¢nh chg Quan
d91 Hoa-ky tham chlen d Trleu-tlon 1950 ma Quoc- th
khonﬂ ho che phep truoe H Tonﬁ-Thong nlsenhower reo
1g anh th ceeh don phueng cho quan dQl chlcm dcng
tal Lebanon 1558 ; Tong—Thong Kennedy ty y gwl qu%n
sang Bong Nam A va Tonr-Thong Johnson tq y ra 1qnh
quan dQl cnong lql Béc—Vlet trong 3 VY tau Madddnx"va
ra lth cho quan dQl tham chlen o Dong-dwdng ma
khong can dén 8¢ tuyen chién cua Quoc-hgi.

koY ~ L -~ -
B.- Tham-quyen doi ngoai cua Tong-Thong Hoa-ky

Trong lanh-wjc dol ngogi, Ton -Thong dwgc
Hlen-phap ban cap cho tham quyen ky ket va ban hanh
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ac hlip—wdc guoc-t au khi Thqun-ngh;—v1gn tan
dong voi da so 2/3. Ton -Thon _bo-nhig¢n dai- st
lanh- -3 va cac vien chuc cao cap khac sau khi dugc
Tthng-nghi Vlgn chap thuqn. Tonﬁ-Thonr thong bao
cho Quoc-hql ve tlnh trqng Llen bang va Lwu ¥ Quoc-
th ve nhimg blgn phap m TOH”—ThOnﬁ nh%n thay
thich nghi va can thlet.

Trong thqo te, nhwnﬁ chlnh Sach d01 ngoﬂl
tlenr tam nh t cun Hoa-ky dbu géna llon voi tén cua
mQt Onb TOHF-ThOng 1 nin 1823 Ton -Thonb Monroe dua
ra chlnh ga ch "'Chau My cla n”Wdl Chau My'! va gan

ay Tr:m:—’I‘hcm'r Nixon dva ra chd thuyot "thu A cuﬁ
gvdl Chuu A" nén 1948, Tonp-Thon Truman con tuv "
bo "chlnh sach aoi ngogi cln nuwoc my 1a do o Tonx-
Thony".

Nhw v@y, trcn blﬂn dign nlan-phap, Thwgng
ngh; V1°n ném 1w quyen d01 nﬁOq; nthn trcn thuc-
te chlnh Tonp-Thong 12 trun”-tan xuat xr va dleu—
ﬁhlan chlnh swch ngogzl gluo Hog—ky. le T the do,
Tong -Thon con ap dyng nhWnr thdnf-thuc thwdné
thuyut kln dao do dem l i huu nlqu hon ma knong cﬁn
dwa ra thao luQn goi n01 trwdc Quoc—hql. Tonb-Thonb
thLan phai nnvnv dac sw cua ﬂlnh dl ’cl'm’cr'n'T thuyet
le ngogl quoc mQt cach xin ddo dc tranh sy xidn
soat cua Quoc th. Do 1z trucn5~hqp Tonﬂ-Thong F.
Roosev lt o dge av Harry Hopkins tuay ﬁat Tonb
Thonp dc hvong thvye voi Anh Ngn Toa”-Thong
Truman cw dgc sw Ga harchall dl theong thuyet ben
cgnh Trung quoc (1) Ve gan dqy Tong ~Thong Nixon
cung da ap Jdung myt phﬁ@nv—thWC ngogdi giao kin dao
tuwony tyf vori s¢ dje phai co-van He Kissinger m3t dam
VUl Trung-hoa va m3t dem de glil ouybt chién tranh
Vl“t Hame

(1) L8V ¢inh chfin 3 Lujt Eifa -hf; _vh ainh éhé . chfih tri
Saipon 1973 tr 173186
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II.- NH&NG QUYEN HAN THONG THUONG cﬁA HANH-PHAP T4I
PHAP H

Tren blnh dlgn hlen phap, neu trach—
nhidm chlnh-tri cua ndi cac phan anh séc thal cua
n§1 cac che ( rcglme parlementaire), thl eung 1uc
cung phﬁl thwa nh*n rén che dé t%l Phap dang hwan
ve phla TOnﬁ-ThOnﬂ che (roglme pr951dentlel) vi v@y,
TonE-Thong van chlom mQt aje vi wu théng xuyen qua
mdt s0 tham quyen hlen dinh ve aoi n01 va doi ngosi

(2).

A/- Tham guyen doi ndi cla Tong=Thong Phap ¢

Hion phap 19583 cua Phab da trao pho cho
Tonb Thon trach—nhlém élﬁm sat vidv ton trong Hlen—
phap dam bao sy dlou hoa cac oo’ quan conb quyen cun%
nhu sg lien tue cua Qudc-gia. Tonb—Thon ngual ba.o
dam hen d@c 1§p Quoc~ ~gia, sy vin toan 1anh tho eung
ton trgnp nhimg hl&p wac va hidp éinh quoc -té-1ién
gquan den cén donb Phap quoc.

Tong—lhong bo nhiem Thu—Twang va cham dvt
nhigm-vy cva Thaa Tuong va Chlnh phu. iong-Thonc bo
nhigm cac nhan-vién chinh~-pht chieu do—nghi cva Thu-
Tuwng.

TonF-Thong ban hanh cac Dgo- 1u§t trong vcm'r
15 ngay va Jtrong thdl hdn nay, Tonﬁ—Thong co quyen
you=cau Quoc—hil phiic ng ghi mdt phan hay toan b§ ay
lu&t Va nhan sy hgng khac s¢ héng 13p- phap deu ca
tlnh chat ldp qui thuQc ve Hanh-phap. Tong Thonb
khon" co sang_ quyen l%p-phap vi sang quycn nuy thu@
ve Quoc-h91 va Thﬁ-deng, nhung dia-vi wu 'l:hz'frrr cﬁ
Tong-Thonﬂ dol voi chlnh—phu da cho phep Tong—Thon;
quyet dinh sang quyen 1dp-phap.

{2) Trotgbas : Manuel de droit publlc et administra-
tif, Peris 1971 tr hO8=53



Tonn-Thong 141 co quyen glal tan Quoc -hdi
va dua ra trwng cau dan y. Tong—Thong thon" bao truge

Quoc-h¢1 binb thong d1¢p.

Chlnh Tong—Thong 1a Tong tr 1gnh t01 cao
quan lgc Phap va chu t¢a Hi dong an-ninh Quoc phong,

B/~ Thﬁm qqxﬁn dgi ngggi_cﬁa Tong—Thgng Phép t

Ton —Thong bo-nhlem va o nh1¢m cac daipsu,
cac ajc- -s¥ ra hai nghgi va tlep nhan nhung dalasw hay
ddi didn ngogi giao ngodi- qUoC

Toizw---’l‘ht:m'r co quyen thwdng thuyet va. phe
chuan cac hlqp Woe . Nhan nhu’nb hlép wdc hoa—blnh, ,
nhrmb h1¢p woe thuong ma g, nhwng h1¢p wdc Va thoa wo'e
llen quan den £6—- chwc quoc te, nhu’nb thp wore 1am
b:Lenc ¢oi ban chat lQp phap cac dgo luqt VoV, .. dcu
phai dwgc Quoc hdi phe chuan bing ddo lugt (1).

Tom tét du nhung quoc qla tlen tlen co non
dan chu lau dei nhw Hoa Ky va Phap quoc hay t%l mqt
nuoc— sia ndl thau h01 dgc ~13 gp _nh Vigt—Nam thi Hanh-
phap - deg dau 1a _Tong -Thong - van 1a mQt co' quan
trgng yeu trong hq—thonb conﬂ quyen QUDC-Fla. Hanh-
phap khong cén_thuan tuy la th co quan thl-hanh luqt
phap ma it nhlcu aa tham-rlﬂ tich cyc vao cong v1qc
1ap-phap va hanh-phap da tro thuﬂh mQt co’ quan C“l trl

{ pouvoir du gouvernement )vs mjt co quan hanh dgne.
( pouveoir d ‘netion ).

th nhlqm-vﬁ thi hanh lu%t phap, nat va 1 tro
cha oo quan cai tri va mqt vai tro cua co' quan hanh-

(1) pi%u 52 Hifn pidp 1958 cla Phép @ -Lo présiaent de 1o
République népocic ot ratific les troitds...

Los traitds de la paix,les traitls do commerco,lce
traités ou accords relatifs Y% Ltorganisation intornationalc
... nc peuvent 8tre ratifils ou approuvés gi'an vertu d'unc
loi.
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d3ng a7 khicn Hinh-phap chiém mdt dia vi wu théng
trong sinh hodt chlnh t1i_0%g dgi tgi cac Quoc-gia.
vi vay, nguyen-tac phqn quyen da khonw con giv nﬂuyen
ndi dung tuyét ¢o1 cua the ki 18. Ngay nay, mgc du
nvuyon tic phan quypn dw¢c hau hut cac QuoeC gla chwp
nhén, nhunp co dicu chéc chin 1a sy phgn quyen tuygt
doi ch1 con la mQt huyen thoql duqc tim thqy tren lj
thuyet tw tuang. Trai lai van de quan trdng la lam

the nao de coc co gquan cong quyen dwdc 51nh ho%t Geu
hoa va hodn thanh nh1§m-vg mgt cach man tuc. o la
m¢t van de duge déc ro thuong tryc cho hau het cac
chinh quyen dan chu (1).

Di tr quan n1¢m nay, nhlou quan diem duge
neu len lien guan den nhwnﬁ quyen hgn bat thwanr
denh cho co quan Hanh-phap.

(1) : A.,Tune ¢ Lo systeme constitutiomnel des
Etata~Unis d'imérique,Paris Quyen I
tr, 299 : Bien que le principe soit

admis aux Etets-Unis il est coertain que la
géparation absolue des pouveirs ntest qu'un
mythe ot que 1l'organisstion des reletions entre
les pouvolirs dena les conditions telles que
chacun d'eux puisse accomplir dlune manisre
satisfaisante ses fonctlona propres est ls
problema qui se pose d'une meniére permanente

a tous los gouvernsmants democratiques.
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_ '(:HUdNG 3
NHUNG QUYEN HAN BAT THUONG
CUA HANH PHAP

thng quyen hQn b@t thudng cua Hanh-phap
1a nhwn& quyen hgn na ,CU quan Hanh-phap duqce phep
hanh ding trong n&t s6 trwdng hgp dgc- blét ae kip
thoi 601 pho voi nhing tinh the thiye te my Quoc- -gia

edp phai.

KhaC v01 nhwn quygn h4n thong thwwn7 dugc
Hanh-phap hanh xw o mgi thdl ky va mQi trw&nﬂ hqp
ke cad nhung truong h¢p vat thwdng. nhimh quyen hg
bat thwang chi dw@c phep Xw d@ng trong mqt S0 trwonb
hﬁp dic ~bidt n& N th va duge bldl hgn ve thoil gian,
ve khong gian va vo phgm vi ap dung.

Neu lan vwn—de nhunb quyen hg in bat thUUnb ‘
cua Hanh:phap, thogt nghe nhu mqt s mau-thuan voi
hge thuyet phan quyen trong Quoc zia bdl v1 neu trao
cho Hﬂnh-phap nhunp quyhn hdn bwt thwcnb nay thi s
quan blnh quyen hanh se khonﬂ ton tﬂl nire Nhung thie
te c:hu'lrrr minh r&ng do la mgt van-do dz dwqc dic ra
til hau hét cac Quoc -gia dan chu - noi dya tren nen
- tang cla he¢c thuyet phﬂn tri.

Th@t ra van-de nhitng quyen hgn bat thuong
cua Hanh-phap chi 1a ket tlnh cua Si dung hoa givg
cac nguyen—téc tq do dan chu le nhung d01 héi thqt
te cuﬂ nhong tinh _trgng bat thu'q'nb gﬂy nen. Nhu’n9 .
hlem hga de d¢a nen an ninh va sy song con cuz Dat
nwdc bao gio clng 40l héi ndt sy tdp trung quyen .
hanh vao trong tay m¢t t%p doan hay mqt ca-nhan de
kin thdi cwu nauy Dot nuo'c, Hanh-phap - nhr da th;y -
la mQt c-quan thi '—hanh lu&t phhp, m¢t co quan eoi-

2
- . . - -
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tri va ﬁQt co-quan hanh —dt;m'T o moi thUl ky Jthinh suy
cua Qucc— zia, nen dude vinh d¥ nhan lanh s ménh ca
ca nay.

Tuy nhlen, co the noi ven-de quhn h@n bat
thuon’ cua Hanh-ohap 11 m@t hlen tugng kha i me
xu:t phat t sy thyc hnnh 51nh hoat chinh- -trj tzi
cac 3uoc-r1a Vao dau the-ky 20,

Vl 1a wqt hlén tugng twong &0 moi me, nen
cung da co nhisu khhc let nhau tren ouan—nlen ly-
thuyet cunv nhr trén the thuwe ap dyn;s.

L . ~ LY - - d‘
. DO 46, co hai van-de duge dung lonm doi tudng
. -
khao cuu szu day

- ng quan- niém ve quyﬁn hgn bat thu&ng
cla Hanh—phw Pa

- Ap dyng quy n h n bat thWUng cau Hanh-
phap qua lugt doi chicu cun vAi Quoc—flq tgi Vigt-
Nan.



- H2 -

- qugn h4n b:t thv&nb 1z nhoeng quy@n han duge
phep henh X trong coe truong hﬁp bt thuong. Kiéu
meu cua truong hqp bat thuong le type de la cire
constance oxccptlonnelle} la trwdnb hgp chlen tranh,
“hlnh vao thdl ky chlen tranh 1914 - 1018 ma ly-
thuyet ve truong hgp vat thwong ( Theorle des cir=-
constanchsexcoptlonnolles) du¢c khcl xwdnb lan dau
tien qua v1¢c de khdi mQt 1y- thuyat get la *'1y-
thUJ“t cac quyen hgn ¢ chlcn-tranh { theoric des pous
voirs de guerrc) va cing dege ap dyng trong suot thoi
dg nhj the chlen.

Ly-thuyet vo truan” hgp b;t thuﬁn* sau do
con dwdc aﬁ dyng trang cnc trwdn_ hdp khé khan ngay,
ca vao thoi binh bj de dga v1 tono dlnh cong, vi réi

ren trat-ty con” cong va nhﬁt 1a nhung de dga do
tlnh trinh 1 han trueng, tInh tr%nb bldl nzhien hay
chien-tranh n9i 1dan khuynh goo gay nen (1),

Cac trudn; hep bat thweng ko tren da dwa
den vlgc xw dyns nﬂunb ouyon hgn dfc- blgt Jhon- dugic
tin thay tronb nhung 1de blnh thWWnr cua chlﬂh quyen
nghid 1a Hanh-phap duge phep noi rdng quyen hanh,

S¢ tring ndl rang quyen hinh bat thwung nay
m%t ngt da vi phém vao quyen g do cin-bﬁn cong dan
ve. mgt khac con co thé dua den th h1¢n tugng " chuyén
quyen hgp phap"tronf che dq dan chua

(1) 4, Do Laubadtre : Traité didnemtaire de Droit
administratif quyfn I 5% &dition ~ Paris 3 La motfon de
circomstance cxceptlonnelle tr 239=240
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Vl va y hgc ly va mn 1@ da gop phan tich
cuc vgo V1;c soi sang van-de ouycn hgn bat-thwcng
cua anh—phap.

Hau hét cac tuc-?la lugt th deu dong
v fdl nhau la v1¢c ban cap nhwnb quyen hgn déc
bl?t tronn cac trwcng—h@n bat thwang cho Chlhh-
phu 1a ﬂqt thqc-to hien nhlen. Tat on nhwn gl
gip vno s} sinh- ton Nha nwdc va = van h01 an-
ninh tr@t ty deu to ra co n thiét va la n01 quan
tan thuong-trje cua tat ca moi n"Wdl du dwnn
tron¢ chinh quyen va o nﬂO“l chinh quyen cung

V;ty .

Tuy nhlen, neu cunn donb y vori nhau ve
sy can thlct ena d4e quyen Hanh-phap thl cac tac
gla ”l”l thlch khac nhau theo quan-nlen phap ly
hay quan ni¢m chinh- -tril.

A.- Theo hoc phei chinh-tri

. Theo hoc phal chinh bri thi VlQC ban
cap cho Hwnh-phap 86 J&c quyen treng trwcng-th
bat thwenr chi ch the blgn minh dWQC qua tinh
cach chlnn—tri cua vun Jdes TPUUC moi de dga lam
nguy den sq song con cua Dat anc, Hanh-phap
dwge pﬂep hanh X th s quyen hgn khonﬁ phal vi
Hanh—ph:p 11 nqt Jduyen theo phﬂp ly ma trai 1ai
vi g toi can chlnh tri. Khao an cap, lam nguy
VeVass thns thé cha Ohop anh-phap d%t ra phap
luét ma tr”l 131, nhirhg bl@n phap ngoai 1u4t-
l¥ cua hﬂhh-phup duwge chwn” thqc va chuan y, nai
sau bdi co-quan dgi dlqn nhan dan chl co thb _dge
tren co' Sd sy tol con chlnh ~tri. Ch1 co y niem
nay moi co the 1ah .cén ban cho tat ca sde lgnh
virdt khoi tham quyen eta Hanh-phap.
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B.~ Theo hce rhai phép-lﬁ :

H_ah -pha p - the 190 phal phap—ly -
la quyon wu=tien xua nhat va Jneu co kem duyen
ltg ghﬁp trcn khWUnP-deh Uh“p ly thi cung 16
ro rat trrl you hon vyl tw cach mqt ¢¢ quan cai
tr% - m 011—tr£ 1a hanh ﬂqnb chv khonp phal
thao luﬁn. Vl vy, trude ng guy co cap bach
treng cac tlnh-tran~ dge- blqt bat thuwng khi ma
s¢ ton vong cln Dat nwdc bi lam nguy thl Ccor=
quan hanh dQn A Chlem dia-vi wu- tlen. Trong
nhWn” +rwwn&—§¢p dde b1¢t bat +hwdn* Chlnh—phu ‘
ch bon whagn bao vg doun tbf Qube- -gia bén bt
cw ﬁl neo va béng bat cw thcng-tlen nao du
cho bt~ he -ph"p chéng nira (l) Do 1a "quyen
tuy H”Ql hanh dan vi Aqi ich chung" nen khonb
can phai dch lugt phap qui dinh trwac, va ¢o
the trong val trwan”—h¢p 11 ngwge 1gi luqt—phap
(2) Lugt phap, nhl“u khi v1 qua cwng rén nen
khon“ thé theo kip nhu'nb blen co va trong vai
trwcn‘—hdp, 8y cung rén nay co the lam cho
luat ph p tro thanh nguy hal va lam cho Quoc-
gl; phal chiu lam aguy tron' com khunb hoang
mi nh; lq; phap kheng thée nao dy doa an trude
't"lt Cﬂ. [3) .

Di tw quan-nlem cuq hqc phal phﬂp-ly
nhlﬂu tac '='1L~ con di o hon nua trong v1¢c tan
donQ qugn—dlen ban cap cho H nh—phﬁp nhwng dac
quyen bénﬂ ach dwa 1a y nlym 'ray by v¢ chinh
dang cun QuOC-“la" (1a legitime dofense de la
nation).

(1) Wypuyeén vén B8ng : Luft Hifn phdp v chinh tri hge @
T nh trong khin tridns; vh n®n phip tri. SG 19?9 tr gsg—

(2) Johm Locke ¢ Treatisc of civil government. Ch 14
Vign afn ¥di Nouyfn hw Linh. Nouydt sam QuSe phdng =8
5/1970. tr 49

{3} JeJ.Rousscau : Du Contrat Social. Ch VI : De 1a
dlctaturc. Bdn aich Npuy®n hiu Khang BS QGED 1960 tr 146
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oo Lvﬂt rin Y—*"ynicl S.ATruntln,CHerénn_

4

"dnl voi ﬁuoc~ id cung; nhv *ol e w-nh n, sy “bao

tﬁn ai 5:1” “Hﬁi cuge ccl 10 nyc dich t¢ 1 thugng
- ”~

ke 8y theo auci bign minh cho n¢gi vi-phgn qui-tic
-

.lﬁ“ 1va

Luqt el Thyj-ol Hoerni khi bun v3 vine
de ''tinh- t;anﬁ khﬂn cap tronb con phhp llen bang
Thgy-bl" d“ i don auen nigm '*nhul quyen _hgn
d8c bigt 1 nan" uvven han t¢ nhién cta ﬂucc-fla.
The 2 Ong, tren ncn plhg IU“tﬂlinh vin, C“ mqt g
nhicén anp cgng nh@n ch\ nuoci”la duzge ﬁu&cn Vi
;hnm crne cuil téc cun Dh”p lU t thyc tql mcl khi
quyen Lei 2l thwgng cuq Ouoc—rlﬂ ﬁ01 h01. Mgi
tlnn Ty o Qn*n Dnnt sinh ra mot nen knﬁp luqt
mdl qun hon jetttaky lb"u tnbc t“l : dc 1q nan phap
Tudt cva tinh trdnsz khdn thidt ' (1)

l

1w v“y du Ji T g

o

en nign ton vong dat
nuwc, Hﬂv qunn n;jﬁ kH_n tnict hoéc quan nlgm sg
by v% chlnn Oﬂn. cva ”uOh- sia, cac tac '1% do deu
?on* y vwl nhau trons tinh trans khunw hoan" b“t
thuomyg, nhnh ouwp cha duge hanh 5% nhing 4uyun hgn
éde blgt aZ kip thoi adi pho vei tinh the.

R . - t » o '

Tuy nhicn, v1gc henh g cac guyen hgn ddc-
.~ . - 7. o . 2.

bigt nay khons shai 1a khens zici hgn.

"

C/- 5y rigi heén nhinsg quyen hgn dic-bidt theo hge 1y:

viu sy sinh ton cuh Quoc- ia da cho ghép
H:nh ph:a &' C'ndi ronE quﬁen hqn cua’ mlnh ro ngoai
Thudn kho cua non phﬁp che tﬂUl blﬁh, thi do cunf
:hcn“ thl 11 agt cor HQl aé A?nh*Dqu dl dcn onuv“n
qu ‘3N Ige donn. S nw1 rons quvon hqn cun Panh phan,
Cﬂl i mQt bl*ﬁ -ha p tign thcl c:n thlut as ﬂ01 who
tinh th“ Vo C”h nouy Jnt neoe cHL @0 lhon ph”l 1a

(1) Vign ¢Bn b3 Nyuylén htu LAnheNruygt soan qufc phdng
&7 5/1970 tr 50
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th ly do d nanh-nhap cha dap len ngl ty do cua
cong dan vu xem thuong nen phap tri trong m¢t che
dQ ¢in chil,

Theo luét b1a Hauriou, neu nen tanr cua cac
ﬂuyon hgnh dge h1¢t 1a R v chlnh dﬂn¢ thi
nhvng qu;en hanh do phal tuwong xunb le nhVH" hieém
hq, dans do aga QUOC-blT. Do do tat ca cac hanh agns
Cuﬂ co qua danh-phap tron* tinh tranv khan truong
chi co tlnh c\cﬁ tdm thoi trong khi cho dgli sy phyc
hoi cua nin phap tri.

Luqu 11 Dugult cun thwa nhﬂn nhun" ouyen
h@n dgc let cun, hanh~nhap nhwnﬂ nhing quyen han
nay - theo ong - chi dude xu dyng tronv trwdnw hgp
hlun tranh an loqn hgy ch tcng dlﬁh cong cua
eonﬁ cnuc va Quoc _hgi khi ad phﬁl d trong tlnh trang
Lhonx tho nao trlqu $4p  duge, V2 cac blin phﬂp dgc-
big t ma Hﬁnh-phap ban hanh Dhel cwqc Quoe hgl phe
chuan (1).

Cac quan dlon cHn phai ’1@1 hgn cac quyen .
hQn ddc- blqt trén day cun dugc cac luat giz Hoa=Ky
tTan thwdn_

. F.ﬁ Walcins gau khi thwa, nhqn tlnh cach
can thigt cla cqc quyen Jhan dge- b1¢t, cung da chy
truong rdng can phai zici hagn cac quyen hqn dgc~
5l%t nay. Theo Enh, m+t che @ kiem sont cua aac
phap dlnh tuy cham ¢chip vl thu tyc tai phan nhwng
rat heu ich (2).

Cunss cﬁng moi quan tam dé. Carl J, PFriedrich
da d§e ra nhung tieu-chuan gici hgn quyen han dfc-

(2) Trich dan ca Nouydn hitu Linb troms Niouygt
san Quie phdng s 5/1970 tr 53
(1) Dusuit : Droit constitutionncl 3% &dition quydn III
tr 753 - Vlcn din b Npuydn hitu LAnh trons Nouydt san
qufe phdng s§ 5/1970 tr 52-53
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pigt. Thee do, ngwdl nin le nhwn‘ quyen hQn nhy
phai dvge chi- -dInh theo mQt thu tyc hlen tlnh ro
rqt va knon the T minh tuycn bd tinh cach bat
thwoms cta tinh the, Jhan quyen hgn ddc blgt ch1
av@c xr dQnr trong mQb thdl gian ro rqt d¢ bao v%
tr4t ty hien-phap hign htu. ().

NhWne quan dlem cla th 1y cunb con duge
an lé chin xé nhat 13 an 1¢ cla Tham chinh vign
Phﬂp quoc.

IL.- &y LE vi wiPiic QUYEN HaN BAT THUONG COA HANH-
PHAD :

Ly thuyot vo trudn hgp bat thwwnﬂ va
nhirnz quyun han bat thwdng lq do cong trlnn sang
tgo rua un l¢ Tham chlnh VlQH Phap quoo. Jhmn# ly-
thuyct ve trwdnﬂ hgp bt thudng rat mo ho va uyen—
chuygn khien cho khi dem ro op dQng,chlnh ouyen
thyong hay 1ldm.dyng.

Do do an lg Tham Chlnh v1en _sau khi da
thita nhan tlnh cach can thict cua 91qc ban cap
nhﬁnb qu;gn h;n ot thwdnv cho thh-phap. dn co-
réng dua ra y nlém cac trvan hgo bﬂt thwdnp dong
thGl an lQ cung khu d%nh quyon hgn bat thwang ma
Hanh- phap dige phup hanh 2.

-, .- * . - . L L ? -’ —
A/- ¥ nigm ve nhung trwong hop bat thwcng_cua an 16

Ly thuyht C“C trwdng th bat thdng bat
n"uon tw an 1g. Chlnh cuQe dq nhat the chlen du
d%t cac Quoc- -gia fu- chuu n01 chung va Phap quoc
noi rlcng treng mQt hoqn canh dgc- blgt nghiem trong
Ge d¢a dan s¢ song con cua Dat nudc _ma Tham chinh

'\ .

(1) Trick din cla Nguy%n hitw Linh trong Nouyft san
qufe -hdne 8 5/1970 tr 53
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e r r L] - -
vign Phap co dip dwa ro ly~-thuyet nay.{(l).

- ~ r LY - ~ ~
Ty- tbbrﬁt cac trqu” hgp bat thuwons con
drge du phﬁn qulbnt 1¥ thanh van sau kJ Jﬁ nhj
th chidn va cho den nf“y nay vZn coén ton tai.

. Theo Them chinh vign Ph;p. trw&n' hgp bat
thuon;:: lﬂ mot tfwdn" hgp theo co th val quyet dinh
cle chlnn r1uvon co tin h coch bat hQp phap trong
nhﬁn; tﬂUl hj binh thwons ( en tomps normal ) thi
co' thé tro thanh hgp pnf_‘p tron[, ngt S0 truong hgp
vi nhu’nb uyet—oiﬂ nay rot ean thlet de duy trl
trat B¢ cgng . d4am bao sy lien e QlOU hoa conﬂ
vu roq nhﬂn’ tnLcn b@n nhy vqy, Chlﬁh quycn duge

hbﬁ noi rqn" thin 1uycn ma khong can 2&n mQt sy
dq ligu cus lugt phop ¢o truoe,

) TrWOnB hdp bat thu'c:’n'r quan trgng n nhat la
truong hed cnlnn =tre nh Cin cv vao tlnh trong chlen—
tranh Theor chlnh vig sn Jdn IWﬂ ra ly-tnuyet 'y c“c
qu"“n h%n chlen tra nh 'Tova ly—uhuyct nay 1%1 mqt
lan nia auge an dyng trong théi 2¢ nhj thé chién
1939-1945,

Seu dg, v w@n? hﬂ? bat thudn" con dugce ép
dqng tro%g theti hﬂu cnlon. thwl blnh nhunr T%p .
nhiev kho khin bi <o dqﬁ v1 ton dinh cong _va nhung
thoi “v d=i hﬁn* J ang mr néu thi hanh nhung blqn-
phap blnh thuong s¢ dun dén Vl*C de doo trat ty
cong Can (2},

Du réa* ¢d nhigu bﬂn vén lqp-nhap d¢ qui-
d1qh nhun;; quvcn han noi ronf cua chlnh-ﬂuy*n trong

(1) ~ Xein hai bAn &n n8i tifn; cla Than chinh vi§n Fhdy
CE 28-6-1918, Heoyribs, Roc 615.8.196%,136,n0te
Haurdiou
- CE 28-2-1919, Dance Dol et Laurcht, Roc 208.5 1969
note Hauriocu
(2) = L.Dc Laubaddre : Traité &idncntairc de Droit

acministratif quyfn I. 58 &d ndn 19?0.Paris.£r2£39
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nhﬁn; thdl Ly Phunr hoqn" vi chién- -tranh, v1 tinh
trgng 1@1 ns shie m hay khan trwong; nhung an lq da
phong phu hOﬂ vqn-db nﬁy mqt cach danr K& thna
quyén han b_t thudﬂ" do an li dwa ra cho phop chinh
quyen dudgce noi r@nu thim quyen lqg phap cua minh,

So dl He enh~pha p dwwo huwn nhengz dic quyen
ed tinn e lch bgt thuun nay 1a v1 - theo Tham chinh
v1%n - 1y-thuyet ve trwvng hqp bat thwcng khong
phai 1a mQt st ap dyng don thuan y-nlqn ton quat
cva tinh tréng khen thict ma trai lgi con dya' trén
guan nlgm ve nhwn? bon phﬂn tonb quat cua chinh-
ouycn (leg devoirs wonorﬂux des autorites adminis-

ratives}.,

ant va y, chlnh quygn co bon ph%n ph11 duy

tri trq+ tq cong chG va, b 0 dam s dieu hoa con&
vy, Do do, mQt séc- lqnh lwn NEms thl—hhnh mgt Bgo
1udt da tgo thanh ngt sy ba Tt hgp Jhmp hlen nhlen
nhwng Than chlnh Vlgn van hong che tﬂl vi dya vao
y n1$m ' hgumen tdc llon tye cong vy bao ham
nhunﬂ _nhu czu bidt 13 but thudn” trong thUl chlen
a blgn minh cho VlQC noi rgng mgt cach bat tthng
cac quycn han cta chinh quyen't (1},

Tuy nhlsn, theo 1 an chlnh Vl%n thl cunb
thqt kho ma Eav dinh mic ag CLa sy noi rqnb tham
quyen tronn nhun trwang hqp bat thwdn ;ham chlnh
vidn chi co the ll%t ke mQt so n?uyon téc ch1 hwcnbn
dude x:m la hqp phap nhun leﬂ phap can thlet cho
vi§c aeu hoa cong vy - va sau day la nhirng thi dy
dien hinh

- thnv blﬂn phgp bat h¢D phap 1de blnh
thucn“ v1 vo tham quyen nhu nnwn& blen phap thuqc
tham quvon 1qp phap duge qul dinh béng ngt tho

(1) CE 203-6-1918. Heyrilts, Rce 651 : Pouvoirs de
micrre ot circonstances excoptionnelles.S1969 tr 137
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try don gian cap B,

- Nhﬁa blenpnﬁp binh thUdnf bat-h
phqp vi ha t} vn hinh- tnwc nnw trwwn"-hqp Tlnh—
Trwunb neung cnwc mot xa- truwnr na khong chu-trgng
1én cac hinh th? ¢ hgp p%ﬁp.

- ‘*h~ blqn ohﬂn A d01 twdng binh thuong
bwt hdv phmp nh” tral voi Dﬂo luat vﬁ phép qui 1
ao lﬁ cac tr”dng—ndv thgo do Canh- at dwa ra nhunv
quyet—f;nh "101 han ouvon ty do ca-nhhn quq ﬂldl-
han cla Canh-sat hanh cha anh qui- dinh luc blnh
thvﬁnb ; nhVJ Dl%ﬂ-phhp trung dung, blen—phap thuc
khca, Vgt aua o'_v'l hgn thonr thwang cua Chlnn-quyen;
nhvn" blgn- hﬁp hanh- ch“ﬁh cho nanﬁ ap dgng cac
Dao lvﬂt } nh“’n0 quyot—dlnh hanh- chﬁnh khwac tw thi-
hanh czc phan quyet vi 1y do dwa dnn mqt sy} r01 ren
aghicm trondg.

ch nhv Vny, y nlén ve cac terHE—hdp
bat tnuenﬁ Ve y nl%m ve nhwng Ouvnn hgn bat thweng
thqt uyhn chuyen tuy thoo tunp trwdn"—hdp. Tuy
nhlen, an 19 cunyy d“ tim cach gldl hgn tinh ca ch
vgon cnuycn ﬂﬂy vori mye dich tranh sy chuyen quyen
moi khi ap-dyns.

Be- su khu Tinh hﬂv oy gi01 hoh cgé qqx___hggﬁgg_
ggg thee gn,lg

Tlnh cnch ngozi lg (1lc cara ctere exor-
bitant) cun lv-thuyet cuc trwonH-hqp felsl t thwong
tlnh cach mo ho cur, 5 nlgm trwong-th bat thwwng
nhlou xhi den 131 nhicu nguy hlem. Do do khi duge
phon hﬂnh dqnh trong trwdn"-hﬁp bat ‘chu’c_‘m'T chinh-
quyen cung phai chiu mqt so gldl han.

1/- Gigi han vo thoi gian

Vige hanh x nhing quyen hgn bat thwong
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chi drgze sl 1 h;n tron; thGl Pv bﬂt tnwdn e th01,

A v%o lue ma cac blcn co x“v don d01 n01 cn
Sho drge xv dyng nhvn ﬂuyﬂn hgn bt thwong ﬂ:y.
(CE 16.3.1044 Dolle Idesse S 1945, 3.12).

2/- sy kién goot tai vhan

Hont~ dgn* Chm chlhh-quycn trong cac lanh
v@c gugén hon bat thvcn ﬂnhl dit dwal g klen-so 't
tai- -phan v hgp-phﬁn tlnh. Tnﬂﬂ—Chlhh—Vlgn chi=
truong ring neu nhwng tlnh the thye- te aa 130 nen
trwon hgp bct thuong thl ruyyn han cua chinh=
auys tn cung ch1 Juqc xv agng khonr Jduge vue 2t qua tinh
cach can thlut de dﬂp wn.; tinh- tho thqc tc uy.

Do do, ly-thuy ot C”C tr”dnfhth bat ‘chu’cmL
khno bl*t viri ly—thLVet 1uyun chuyen quyot (oouv01rs
dlSCrLtlcnnherE) va ly-thuyet cac hanh-vi chinh-
ﬁhu (actes du Geuverncment).

3/— i “n dynz c~c GUJCH han bat tnUdng

) I
cus chinh WUVCH co tﬁﬁ 2y L2 thlct hai cho cons-
don veo chlrh Wu"cn cunr whﬁl co vy hla vy boi_thwomg

..- oy Ead -
thigt hgi av wshis vy n“v khong cung net che-dg

ik - " A
tons cunt ve vaa dc trﬂch-nh1qm (1),

-
vli 1‘1‘1' -tl.l D’g‘ l‘lh""t -tﬂ.o CJlOl’l, tl'l ’3

dans tral que, 1n10u bl >n co d% ”j nen nqt Mo i

dga de én sy scng con cur, not 80 QUOC—VlQ-

D 601 pho veri m01 dz dqa nzy.hgc ly cung
-nhw an lk dou con y cho réng can phql nol reng
thnq quycn cho cc-cu“n hanh-dgnﬂ - ca—quan dau nao
CU“ QLOC-’lL vi tao l; thuyct cae trwcqp—hcp bat
thwéng Vo ly tbvvet cac quyﬂn han but thuro da

(1) A D¢ Laubadbre tronos quyﬁn"Traité 515mcmtairo de
droit adminitratif, quyfn I, Paris 5% ed nin 1970 242«
243
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L b - * - Lal - . ",
nhieu lan duge de xuong kem theo mQt so giol hgn
b
an thict.

Yhunh p dgn cac ly thUygt nay trong
thwg—te 5C nnw thh nAC. Cou trL 131 sc dudc tlm
hﬂy ﬁQt phﬁn ‘lcl dap qua luat ¢oi chieu cla vai
@uoc-hla tal qut-Nan.

DOGN II ¢

Myt 86 lugt gia Az £6 ra chéng doi vige
ban Cap nhu’nb ouycn hgn bat thwxnb cho Hanh-phsp.
Luqt—*1” Curre de lalberg cho ranh Chlnh-phu chl
1a ke thl-hunh chqt che luqt phap va tuan theo y—
chl cua Quoc th vi khong thé quan nlqn dugce ring
Chlnh—phh ed +hu nanh dqng 1ai vod lu@t phap (l)

fmyen—téc cnlnh—ycu hlqn tql 1a uy-quyen cua luqt
phup ooy ca trong thoi ky khtng hoang cung vay (2).

Danh rdnr ton trqnﬁ Uﬂt-phap van la
uyen-tac cén-ban cta nen pnap tri nhung 8§ song
con cua Quoc- ~gia va sy ton vong cua dan tqc cung
a ﬁqt nzhia Re tnlonhllenq va tuygt 401 ma bat-
cv chinh quyen nao cung phai bao-vq.

Chinh v1 vgv ma nha xa-hgl hge Raymond
Aron da khon" ngan ngal chu—trWUn? rang mucn, phyc
hoi hoa binh va tai 1gp trat ty trong ngt Quoc-”1a

(1) Carrd dc¢ Malbers @ Contribution 3 la thﬁoric
cfnfrale de 1l'Etat. Sircy 1920, 1 Yrc Ed-tr 633
~ouverncient nlest que sinple agent adeklcution Stroitc-
nent sowmis 3 1a volomtd du 1ésislateur,It ost incontos-
table qu'il puilsse air'’contra leren'tf
(2) Barthf1ény : Droit constitutionnel tr 240. vign dfn
b8i Trhn thic Linh.Fguy§t san Qud Hddng thinr k2/1961
: tr §
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dang 13m vao canh chem ﬂlet hon togn, thl Chl
mgt nha lanh dgo tan bao va man can moi o the
dap wnb duqc nhu—cau cap thict, Nhan sau do,'
mgt khl hoa blnh dwge thyc sy phyc hol thi mQt
dng Chanh-an LOu an % dan s khon n«oan phai
dwge thay the Se o 1¢1i hon mot nha lanh dgo tan
b46 man can trwce kia (1),

Chu- trwdng nay ra t phu—h@p voi quan=-
dlem cva hge ly va an 14 trong v1¢c ban cap
quyen hgn dgc- bl%t cho Hanh—phap vao nhung thoi
ky bat thu@n¢ de kip thei hanh dQnr bao vg sy
aong con cua Dat nuwoc.

Dgc quyon hqnh-phep la mqt thye t6 cuq
the ky 20 ma luqt d0i chieu cua vai Quoc-gla dan
chu cung nhw 1uqt thye t3i o Vlet—Nam da chung
t3.,

I.- NHPNG QUYEN HiN EAT THUONG Cﬁa HANH-PHAP
QUA LUAT DOI CHIEU

Ke tw sau hat lan the chlen, da dit
ra van de quyen hﬁn dgc b1¢t cla Hanh-phap
trong tinh- -trang bat thuonz,

Iot so Quoc gia qui dinh hén hoi van
de nﬂy tronb Hlen-phap quoc ngl. thn cun* co
mQt S0 Quoc-{la. Hicn phép 0 ra thieu sot dy
phon* nhunr trwan”-hdp bat thuvné nhu vQy,‘
nkng trwdc nhwnﬁ nhu=-c au tth te, Hanh—phap
14m khi phal vugt hin tham quyen cua minh va

¥ quge hifu nhd ndt nhd cai tri, mdt nhh 13nk dgo

(1} Rayrmone Arou : Préface trong cudn Le Prince de . ~:bil
Machlavel. Paris 1962 tr 8§ : Pour rariener la paix et
fonder un ordr® on uUn Days livré au brircandage, le
chef cruel et cxpdditif répond aux bescins. En une
rhase uktérieure la paix revenue,lc sage Président
d'un Tribunal civil rcnvlaco avantapeuscrrent lthomme
crucl ct oxpcditif
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L%p-phup cun dq y thuc dwdc $ar quan trong cu1
var- ~de bénﬂ cnch cho phep Chlnh—phu h nh s .
mqt s quyen han déc b1¢t de doi phdé tinh the,

Hot—ky V1 Phﬁp quoc la hal thi dy
dlen hlnh Ve v1%c qp dyng van de quyen han bﬁt
thwuna cun Hanh- Uh“p-

A= Quyen hgn bot thudng cly Hinh-phap tai Hoae

Hou-ky la mQt Quoc-glq dan- chu it
bi X920 trqn trw trong glal-do%n n91 chlen,
nhung HO“—ky cunrr da _ap dung ly-thuyet quyen-
hgn d4e b1§t trong mgt 80 trwang-hqp. Tuy
nhlen Quﬁc-bl nqy khonb Jjie b} rel vao hlem hga
dQc tai nho o sif klem ﬂoat hury hlqu V1¢c thi=
hanh nhung dfc quyen cua Hsnh-phap.

. L 1/~ 38y ap dung cac dic guxen tni Hoa
ky :- Hlen—phap 1?87 cua Hoa- -ky khong he dy~
11¢u van do dac quyen cho Hanh-phap trona coe
urwcn*-hap but thwdnn. vi vqg, tren blnh dlgn
1y thuyet Hien phqp, mQt SY¢ uy- quyen cua Quoc—
h01 cho Hanh-phap du tr@ng trudnghhqp bat thwdng
chéng nra cung dugc Xem la bat-hgp hlen. |

Tuy nhlen trcn thqc~te, do khong phal
12 mqt nguyen- téc hian tlnh bat di bat d;ch gﬁy
tro ngai cho Qudc- th uy-quyon cho Hanh phap de
thay thg Quoc-h91 qul dinh chi- tlet hoa nhwng
van-do na dgo ludt CUﬁ Quoc-hgl chi e¢d the qui
dinh mgt crch tonz quat (1),

vi v%y trong hai lon the chlen Quoc-
th aa bicw quyet nhieu dz0 ludt noi rgng quyen

(1) 4.7une : Le systine constitutionpnel des Etats -
Unis dtAnérique quyfn IT= tr 109 ~ 111
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the Cap bdch oy r ien tranh, boi khung-
hosng kinh- £8 dang dc do.

h?hh-d*nﬁ cuh Tgnﬁgfpong de da; én§ voi tinh-
e

Dwél thel Ton”—Thon Wilson, nhiau
len phwp da dugc Quoc h01 cha p thuqn gua cac
Bzo lUﬁt Selcetive SeVlCO Act va cher Food
Control Act I9I? nham quqn blnh sy phqn ph01
chc t“l nguyen Quoc -gia va kiem soat sy phan—
ﬁh01 vq snn xuqt thqc nqm, trUnﬂ dgng nhung
oo xwong nha nay va qui dinh v1gc ket wde v.v.

va vwo nhlqm ky cua Tong-Thonh F.
Rcosevelt trwdc tlnh trong khung hoang klnh—
te, Tonb-Thon cung dn vcu cau Quoc-h01 bleu
quyot nhleu byo lu*‘+ co tlnh cach khen Cﬁp ae
cho phep Tona-Thon ronr quyon hanh-dQnr. %o
1u%t ﬂgrlculturql AdJuatnLnt Act 1933 dya vao
3 N nlim chinh Jyeu tinh trang khan cnp, lql
lCh QUuC -7ia Vo tam quan-trong oun, giao thong
quoc ngi. Bgo 1uqt National Industrlal’ Reco-
very Act (NIR&) va nhlou bgo luqt Fhac cung
cuny nyc dich ndl rong cuyen hanh cua Ton
Thong trong thdl Ky xhunb hoa ng db thyc= hlqn
nhﬁ"nc chuanﬂ trinh ¢d b) ¢ T34 fch gui ™o ¢

Trﬁn dg nhi the chlen dn d4t Hoa- ky
trucc nhunﬂ nhu-cau caﬁ bqon, Nhlou Dao lu@t
dn dw@a Quoc hﬁl bleu quyeu cho phep Tonb-
Thon huy dOng tﬁt ca tl—nb1lqp au logl. tat
ca le nha mﬁy swn xuat khi cy chién tranh -
theo nhu-cau Ouoo —E.an

Vao nén 941, vi 1y 4o nguy-hgi den
Quoc-ﬂlu (le peraL nﬂtlonal) Tcng-Thonb da
dugc da so QUOu—th Cnap thu@n quyen ndl r-onb
thei sian phyc-vy QUUl oo cua mgl. quanunhan
conﬂ chuco Sau tro an tan - ¢dng Tron-cho 1U cqng.
D30-1lug at War power Act 1941 aa cho phgp Tong—
Thong ngwng thi-hanh va ap dung mqt 80 Khé=-uoc
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v1 tlnh-trqng chlen tranh donﬂ thUl Chlnh-phu
co _auyen kiem sont chit ché vige glao thuong
qucc nﬂodl nhqt 1a glanc thuong voi cac neoc
curu dich.

th V%X' chinh nhung tho'i ky chlen
tranh va khung hoang de dQu den sy Bong con cla
llen bang My quoc da blqn mlnh cho ly do ndl
rong Uuyen hanh cho Tonp-Thong Vl chi co quyen
hanh ndl rgng nay mcl che phep Tong-Thong hanh~
d@nr Qt cach kip thei truce tinh the,-

TonF-Tthg F. Rooaevelt do tuyen bo
mqt cnch ”1““ di réng ae dap wn nhu-cau Quoc—
911, Tonﬂ-Thong co the lL at cq nhWDé gl
khong ﬂgén cam Ton*—Thcng va trong trWGng-hdp
nﬂy Chlnh-phu duwge Xem nhu mqt Chlnh-phu dwqa
uy-quyen (Gouvernement de pouvoirs delégues) (1)

TODF-ThOhﬁ s RooseVelt con qua
quyet hon nua khi Onﬂ tuyen-bo mlnh—th; "m01
nbuy-hql chc Quoc bla dn cho phep Tong-Thong
lam thoi hanh xw nhunb quyen hhnh ma luc binh
thWGnﬁ thuqc ve Quoc h01" (2). 501 ngle,
Chlnhuphu con ¢6 thé xu dung Thoa-udc cua Hanhe
phqp (oxecutlveagreementj thay vi nhwng Hl@p
woe twc lq thu tgc hien tlnh blnh thudng ch@m
chap vl no doi hoi phal o sy chap thuan cla
2/3 T@w@ny-nghi—v1qn gua nhieu CUOC tranh luan
zny can {3).

Trwac do, Ton -Thong Wilson, mot eyu
Gimc sw lugt Hien~phap cua Pai h¢c Princeton

(1) A,Tung Le systonce constitulicnnel des Etots-Unis
dvimérigue quytn IT tr 166 : les pouvecirs du Prcsldcnt

gn cas ce crise _

(2) vi (3) AJTunc : sfch a3 din quy?n I tr 382-385
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con chu-trWJnr ranﬂ u:m--‘I‘Zh.on'T co thé p-dgpg
bqt o blqn-bhqw nao ma Tonﬁ—Thonp nhqn thuy
c"n tthT Thlch n”hl aé 601 pho ved tlnh-
thc doi hﬁl ma khén {7 can phal tham chisu vao
Hicn—ﬂhmp (4},

Va nhun thul ky fan day, Ton
Thonb Kennedy Vol blbn co Vinh con heo va
cuoc Phunﬁ hognb Cubz, Tonr-Thonb Johnson voi
vy tau Maddex t3il Vinh Béc-Vlgt 1965, Tong-
Thong leon v~1 Vi phong tda hﬁl phgn B&c-
qut hOl cucl ném 1972 cung dq chwng to mQt
cach rd ret quyen hwnh duﬁc ndl rong cua Tong-
Thcng Je ¢oi pho voi nhung bien ca ko tren.

2/ i kiém soat cac dic ouyen danh
cho Téng=Thenyt Hoa-ky

Nhw vy, sy ban ca D nhing quyen-
hﬁn dac let cho Ton*-Thonﬂ HOa-ky trong nhUng
Ithol Ly bat ’cl‘m’o’n'T 1la mgt thyc tgi chlnh tri
phan dnh tinh cach uyen chuyon cua che-dg dan
chu Tﬂy-phWGng. sq bﬂn cap nhWn* dgc quyen nay
aa blen Tong-Thong tre tha nh ﬂot Ong "vua
chuyon quycn'? trong mQt ff:mm:--am.'1 dan chu.

Vl vqy tai Hou-ky, Quoc-hql va co'=
quan tu-phnp dn dong Val trd tich cye vac v1¢c
kism soat Tong-Thong hanh XU d&4c¢ quyen.

Tai Hoa—ky, Hlen—phap khong dq tru
nhwng phuong tlgn kiém seat cua Quoc th, nhung
trén thqc—te nhwnﬂ tap tyc ngogi Hlan-phap da
1ﬂm cho m01 llen-lﬁc glwa Tcn —Thong va Quoc-
hdi. trd nen hwi hiéu va chit ché hom.

(4) A.Tunc : séch df din quyén I trang 309 vk tidp
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Ngoal nhwn{ phwdng-tlgn blan tlcp cla
Quoc-hql nhw quyan El au quyot zlnh—phl - mOt
gl khl séc ben dc anh hwwnv va FlGl hqn hanh-
deng cln TDHT-Th”Qﬂ Quic- h91 con xw d
nhlgu ghwdnb—tlgn trqc tlop khoe dé klem-soat
vlgc thi-ha mh cag blqn-phjp dgc bict cla Tong-
Thanb. Do la quyon chbt ven Chlnh phu, quyen
Mo cugc dleu tra, quyon lap cac uy-bnn ddc-
bl@t de dlLu tra ve vige. hanh xu cac dgc quyen
cuq Ha nh-phap. Cunn co khl Quoc—hgl yeu cau
HPnh—phap dq nap nhu‘nb phuc trinh dinh ky nhvw
Dgo ludt Emergency Act 1942 da qui _dinh., Ngoal
ra,y tronn one Dﬂo lu4t uy quyen QuOC—th con
dﬂnh quyen blcu quyot nhwna blgn-ph ap ngu&c 1di
1uﬂt uy—quyen hy trudc nnﬂy man han uy quyon VeV,

an canh s¢ kiem soat cua Quoc—h01, sy
klcn uC“t cuq co=quan T~ phﬂﬁ Cunb dn 1z mqt
bl@n phﬂo khL hitu hleu de n&in chén sw chyen
quyen cua Tonc-Thﬁnp. Nou sy klom soat eua, Quoc—
th ¢é tinh Cﬂch chinh tri thl s Ilcm scht cun
co quan tw-phap 13i ndng tinh each tai phan,

Quygn kiém soot tai phan hﬁnh—d eng cua
Chlnh-phu t ai HOa ky dwgc trao pho cho T01 Cao
Phap Vl“n Va C”C Phﬂp dinh Lién- banﬂ cung nhw
Phpp dlhh Tlou banr QU v1¢c klem soat hdp-hlen
tlnh va hgp phap tinh nhém vao c~c bgo luqt,
cqc hanh-vi 1qp qui, va cac quyet dinh hanhe
chanh,

Rleng T01 Cao Phap-vlen da co d;p kiem
soat hlen tlnh cac ch luat uy—quyen va da
nhleu 1de bqy khc nhieu trd ngal cho TSng-Thong
va Jrong val trwung-hgp da tqo ra m01 tranh
ch}p ﬁiua Hanh-rh%p va T0i-Czo Ph"p-qun nhw
dvei thoi Tong-Theng F. Roosevelt (1),

(l) L.Tunc : Lc systéne constitutionnel des Etats «Unis
d'Andrique quyln IT tr 26{-272 : Le contr8le de la
constitutionnalité des lois,ddercts ot nesures

adninistratif.
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Tuy nhl n, trong nhwn thdl ky khung

hoqn” b“t tnwﬂnr, T01 Cao Ph{p v1en dsu phan
UYLL uyun chuycn va hgp VUl thue trang de
cho JHDU Tcn*-Thonﬂ duge dﬁy an phwcng tl@ﬂ
hanh uOﬂ Chlnh Chu t;ch Toi-czo Phap-vzen
Hu hoﬂ an tuycn bo rﬁng tlnh ~trang khung hOanb
oo the cho fhep s dQng nhung blgn phe p ma
trong thdl kJ binh thuanf se dwoc xemn nhw bat
hop hlcn - tlnh-trang khun* ho ﬂnv con co the
cho phcp hhnh av nhung "quyon han tlon _n“
hon 1z quybn han hlbn dinh vi vay, mot Hien-
phﬂp Pﬁhl dwge thlch-ung voi nhwng trwdng-hqp
khunn hoang khac nhau trong sinh hogt loai
ngrei (2).

Wﬂool vai tro leﬂ soat cla Quoc—hol
v& cla  CU=guan tw-rhﬂp, cong lunn, CQC chlnh
da o tey V“ doan the wp Lfe, y —thire Chlnh ~tri cuﬂ
dan chunp HO“-ky cung nhw tlnh thtn thw&ng ton
luﬂt—phup thom nhu an tw twdnr phqp tr; cua
chlnh cac vi Tonﬂ-Thonr cung da khien cho Hoa-
ky khﬁnr roi vao hlom hq chuyen 1uyen doc
doqn mei khi quyen han TonW-Thonv'duwc hGl rgng
do virgt qua nhwng giai-dogn kho kh&n ba t thuong
cua 1jch SiF,

B.~ Quycn han bat thudnz cta Hanh-phap toi Phep

Khﬁc voi Xﬁ—hQI llen ang Ny quoc, Phap
la mqt Qude min twn" trai nhluu but on chinh-.
tr; tren dwwng A y dqny don chu. Tlnh-tran
ba t on co chinh- trl thu'o’n'r xuyon cua Phqp truac

aay thqnh lqp DQ ngu CQDE-HO cung nhw nhwnb
hlnh gnh cbuycn guyen phan dan chu ds khlen cho
nha la ap hlhn qui dinh mot cach ro rqt nhan

(2) ieTunc ¢ S4ch a8 afn tr 356-361 : ...une costitution
qui doit Stre acﬁﬁtec aux Qifférentes criscs des affaires
huwmaines,
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cuyen hgn bat thuong va sy kiom soat vige hanh-
~ L e "
X\ cac quyen han nay. '

1/- Quycn han bat thuons theo Hien-

phan 1958
Quycn hnon bﬂt thwcng danh cho Hanh-
hip dn duge du nhqp vao Hlbn ~phap 1958 "khl
nao nhWHf dinh che cta ans-hoa Phgp, nen dQ"
14p cua Quoc-gia, sy ven toan cua lanh tho va
nhung cam kot quoc te bi de dga ot caeh tram
trfng cunw sy dleu hoa cac co-quan cong quyon
hlbn dinh bi zidn dogn thi Tonr Thonb Phap co
ouySH ﬁﬁ dgn nhwng big n ph p thich n ghi de 601
pho vrl c“c truwnﬂ-hwp nay sau khl tham khao
y—klo Thu-TwUn~ Chlnh-phu, Chi- t;ch leﬂJ v1@n
Quoc—hql va Chu—u;ch Hél-dong Br.o- hlcn- Tong-
Thvnp s¢ tﬁﬂnb bno cho GuocC d“n ve vhn de nay
bins thong digp*'... (@ 16 Hl;n—phlp 1658).

Ngoal Iy Chlnh—phu con ¢6 the xin
Qunc th cho phép xw dyng bing Pgo dy trong
thUl hgn an dinh as qui-dinh nhwn blqn-phpp
ma tronr 1u“ blnh thu‘o’nOr thu?c VO lnnh vifc cuw
Da 30 luqt, do Chlnh—phu thl-thh nhan churong
trinh cia minh (a4 38 chn—ph“p 1958),

Trwdc do, trong nhung thdl ky chlen
tranh hoy }munfr ho~n "1@1 nlhlem hoge khan
trweng, chc-dg phqn ly cua quycn hgn bat thwcng
dwge qui dinh trong cac BDgo luat 27:4,1916 va
3. 4, 1955, Nhicu khi hinh thue uy- quyen _tgm th@l
duge ap dyng ducl hinh thuc cac Dio luﬂt toan
quyen theo a6 Quoc-h01 uy-nhlem cho Hanh—phap
lhm thdl hanh xw nhung quycn hgn ddc blgt aé
doi pho nhwng tlnh trygng bat thwanﬂ. Quoc~h91
da biecu quyet nhleu Bzo luqt cho phep Chlnh-phu
ban hanh bany SdC lugt nhwn& bl@n—phap sua doi

cac Bgo 1 t co, trude. do 1a cac Dao 1u%t ngay
17.9. 1948 v2 ngay I1.7.1953 1ién quan den sy
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phye hoi non kinh té tAi-chanh, cac ddo lugt
16-3-1956 ve 26-7-1957 lién quan dén v1¢c dép
logn t4i Algcrie.

Dic blOt trong thcl gian 192& dén 1940,
chinh-phu dude vy quyen dde bléf 11 lan va nuoc
Phap dqwge cal tri ditvi che ad cac sdc- -lugt (1),

2/- Sy kicm £08t guyen hdn bat thwong
tdi PhaE !

Ouoc néi la co quan Chlnh -tri klem soqt
chlnh-phu trunn v1¢c hanh xv quy;n hqn bat thwdng
qua thu tyc dieu tra, hay kien nghi bat tln nhiém
(:Lc~ motlon de censure) chwong-trinh hay chinhe-
sach cua chlnh-phu.

Sy klem-soqt h@p hlen tinh va _hgp phap
tlnh cuc hhnn vi cu~ hﬂph-phap thuqc veo H¢1 don
Bﬂo hién va Th"m chinh v1¢n Phap GUOC, Chinh Th“m
chinh v1¢n da duwa ra 1y thuyet ' quyen hgn chién-
trqnh" vo ly thuynt T cgc tlnh-trth bht thwanﬂ"
ue ﬂlur cho anh—phap rQn” guyen hanh dgng trong
c%c trwdn hgp ddc bidt de doo dén sy ton vong
cta Dot mrorc.

Di xa hen nWD, Tham chlnh v1§n va Toa
pha an trwec dqy con dwa ra ly-thuyﬂt te quyen
lf‘ gui bat thuonu trong thei chlen" ( Theorie du
pouvoir rorlcn ntaire cxceptionnel de ”uerre)
d& chap nhd. gn_ sy ndl rong quyen hgn cla Hunh—phﬂp
tron" thdl ky chlon—tranh; v“ Chlhh quyen tron
t301 Xy nay dwde mgnh donh 14 chinh quyen chlen-

ranh ( gouverncment de guerre).

(1) - Walinc : Traité &18mentairc de Droit administratif
6t od tr 16, Vifn AAn hdi Nouyén hilu Linh - Nouygt
san Quou thdns s8 5/1970 tr 56-57
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I Tuy nﬁlen, chlnh quye on chlgn-tranh - ehi 1%
ngt chlnh duyen 1am thGl - khong Uy b vai trd '
truyen thon‘ cua Quoc-h91.

NOi _chung, tinh trgng bﬁt thwvnﬂ nhat la
but theons vi chlen tranh hay vi 151 nguy hei cua
f‘:uoc-—"ln aa lq 1y do blén minh cho sy ndl rong
quycn ﬂanh-vhﬁv nbay cq tﬁl nhwnb X dgn chu lau
6@1 nhw Fha p Hosa -Ky cunh v%y. Nhunb neu khon" tho
cho; cai quc sq ndl rQnF?quyen hanh mdt cach chn
thlut _nhu v%y thl cunb hﬂl thua nh@n réng Quoc—
h¢1 van luon luon hlgn hwu va theo ddéi dé kim che

an dgc tai o theo xay dcn. :

Do la m@t von db vo cun~ tL nhi phwc tﬁp
me khi tro vo truwn” hgp Vlét—N”m, Quoc-hql hau
nhu chua dong dunb vai tre cao e ay.

11.- NHUNG QUYEN HAN BT THdue cfa HAINH-PHAP
T4L VIET-NAM :-

quyan hgn_ bat thu’o’nb hlnh nhufm Y xa 13
vél Vlgt—iaw bé: v1 qut-man cunu nhw cac Quoc-vla
cham tl“n Xhac deu du nhgp it nhlﬁu mo thire chlnh-
tr% Ta y-phwcn - “nh Phap hoa—Ky - trong v1éc to-
chwe suong mhy cont quyon Quoc- iia.

HUn nrq, tai Vl*t Nam, cho dcn nay, chiéne-
tranh van la moi de d@a thwwnr trye nen khuynh
hLUn” dann dde quyvn cho Ha nh-phap thcnﬂ thuanﬁ
dude tan thuong. '

Xuyen qua sinh-hogt chinh- -tri dwoi thdl
D¢ nhit vh Dé nhj Cong~hoa da cho phep minh chung
khuynh hu’o’nfr nay.

Ao- ”uycn hin bat thudng cus Hanh-phap : p¢_nhat
00n7—h0« - -

Tong—Thcnn ché 1a kleu mau chlnh-tri dude
nhidt 1idt tan thueng boi cac nha 13p hién 1956.



- 83 -

Dde alon cda ché ﬁ% n;y - che dg Ton -Thong - la
vi c11-huy Hanhnphgp thwenﬂ chiem dja vi wu thing
sc voi Ouoc ~hdi. Do do cuyen hgn bat thuong dude

anh cho Ton:—PhonH dvge minh thi ré rét trong
ﬂlun ph“p mQt cach trye tiot hoac qua pthnv thire
ay cuyon.

/- Q uyun hdn bat thuong tribc tiep bdt
nsuon tp Hlen Dhap i-

Jrong truanr hgp chién-tranh hogc ngi logn
nhitng chwe vy da &n o Hien dinh dwong nhion duwge
gia hin tho don khi manh nhidn, Trong tru'o’nb hgp
bao agng hogc '101 nghlcm Tong-Thong co the gia
hgn nhigm ky dan bicu & nhitng don-vi nao_chwa
bau o dirge cho don khi cae tinh- trang nny cham
dut (¢ 38 Hlen-phap 1956).

Tlnh tr%nb khan cap 1a mdt 1y do de Tong-
Thon& co thc ky cac Sde- luit ﬂlwa hgl khoa th
Quoc-h@1 va neu r‘im:)c-i'u;\l khong bac bo,c ¢ Sdc ludt
ay se dwong nhicn thanh ddo ludt (d 41 HP 1956).

Quybn ky sée luét cun& du¢c Tong Thong
henh xi trons tTWGn’ hqp ngan sach khong duge Quoc-
hQi chung quyet dung an dinh ( & 43 HP 1956 )e

S1e tuyon bo cac tlnh trgng bat thu&ng
nhuw tlﬁh trang kh"n ca p, bﬂo dan hoﬂc rldl nnhlcm
trong th hay nhlou vung dudc Iong-Thonb ban han
bdng Sde lénh cd hidu 1¢c lam dlnh Chl s¢ ap dgngxmn
hodc nhicu dgo lugt t4i nhing ving do ( & 4l HP
1955 )

* - 2/; QQYGH hdn b3t theone bdt nguon s*
uy gquyen cua 4uoc-hq1 {— -

. Quyen h n bﬁt thvdnb con dugc Quoc-h$1
uy quyen cho TCnb-Tnong de vi nay ky cac Séc lu&t _

+ - .. . e
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trong nhi@m-vu thi hanh chinh-sach do ngc-Hﬁi
2 b
vy quyen,

Trong tlnh trang khan cap, chlen-tranh,
an loan hay khung hoang kinh-te tal chanh Quoc-
hql ¢S the bieu quyet nhung Jdgo- luat uy ctho Tong-
fhong trong th thUl glan vdl nhUHg han d;nh ro
r%t quyen ky cac Sée 1u¢t va cac s¥c luqt nay
neu khong bi Quoc-h91 bac bo sé duge coi hdn nhw
nheng ddo luat ( @ 42 HP 1956 ).

Ap dyng dieu 42 Hlen phap. Quoc—hQL da
bleu quyet chap~ thuqn ay an luat uy quyen cho
Tong-Thonﬂ ban hanh béng sic luat llen quan den
tinh tr%ng khan cap. qu dung chinh yeu cua dao-
luat uy quyen nhw sau

Dieu 1 :- Quoc th Vlet ~Nam CQng—Hoa .o
ug quyen cho Tong-Thong ban hanh nhwng sdc lugt
ve cac b1¢n phap bao Vé an-nlnn Quoc -gla va dieu
adng cac nhan lfc can thlet.

31ev 2 i- Thei hqn uy quyen 1a mqt ném
ke tU ngay ban hanh luat nay (1).

Kuyen gquan luat uy quyen,’mqt sy phén
anh rB ret vdl hal y-nghla r Lugt uy quyen khcng
do Hanh-phap yeu-cau ma tral 14i do Quoc-HQl de-
ngh;, dong thdl nhwng quyen han dgc blet do Quoc-h91
uy nhlgm r"ho Hanh phap khong co glUl hgn ro rqt
boi vi Ry nlgm ' bao vé an-ninh Quoc -gia va disu
agng cac nhan Iyc can-thigt '° qua mo ho.

By trang tren day phan anh dia=-vi yeu
kem va bat lgc cuz Quoc HQl trwogc khuynh hwdng t3p
quyen cua Tonp-Thong m01 ngay m&t gla tang. Tlnh—
trgng khan cap va quyen Jhan d4c bidt da dan da trd
thanh th phwdnw-tlen hwu-hlgu cho phep Hanh—phap
hoat dQng ngoai vong phap lugt thay vl chi "' bio-

(1) Luét Yty quy®n kf nohy 18-10-1961
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vé an-ninh Quoc-gla "' dong thdl Tong thong cung
dya vao 46 dé thiect lap nan che dQ dQc tai.

Trong khi do, Quoc-hql hau nhu khong tham
gla duvge gl vao v1¢c Liem soat chlnh—phu thi-hanh
cac quyen hgn dic blet (1),

Quoc th yeu kem va bat 1qc, Hanh-phap
tqp guyen la hai _yeu 1am suy yeu che dq de roi
ai den cho SYp 0.

B/- quen hdn bat thuong cua Hanh-phap
D¢ _nhi CQng hoa t-

Di T tam trgng khong muon mqt che a4
chuyén quyen Cua thoi D¢ nhat Cgne-Hoa hOl sinh,
nhwng dong thdl cung thlet tha voi mQt chinh-
phu mgnh de on dinh Quoc-gla sau nhwng niam hau
cach méng, cac nha 1@p hien 196? aa kien tgo mqt
che d¢ chlnh-tri ma Quoc—H¢1 nam wu quyén tren
ly thuyet nhung cung luc cung danh ¢ho Hanh"phap
co day av pthng—tlén hanh ddng th hlqu, nhat
la trong nhan tho'l ky kho khan cua dat nwoc,

vi vqy qQuyen _hgn bat thwdng cua Hanh—phap
cung du@c dira vao khudn kho Hlen-phap (va se duge

nghien ciu ¢ phan I1). x

X .

_Hge thuyet ph§; quyen hay nguyen-tac
phmn quyen ngay nay kncng con glu nguyen tac chat
che t%l hau het cac Quoc ~gla co truyen thong dan
chd lau doi.

vi v§y Hanh-phap - dwng dau la Tong-Thong
trong Tong-Thong che - von 1z co quan xua nhat ctia
Quoc- -gia, cung khong con 12 m¢t bQ may thi hanh

(1) Tr¥n thic Link : Tnh trgno khin cfp vh vai trd cla
Guic 181 . Nouy§t san Quf Hudng théng 12/1961 tr 14-15
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luat 1¢ n%t cac thy dong ma trai 131, trong che

ad den chu aén dgi, ngoal nhlem-vu truyen thong
thl-hanh luqt-nhap. anh-phap con dong hai vai tro
tlch cye ca trong | luc blnn thudng lan jtrong

nhwng giai-dogn bat thucng ctla 1ich-sw Quoc- gla.

Do la vai tro cail tri va vhl tro quan tri phan anh
quan nlém e SOng trWGC da roi moi nghl den vige
to-chue cuﬁc song dieu-hoa sau *'( Hauriou : CE 28-
6-1¢18. Heyrles. S 1922, I1II, 4% ).

Do Co, ben uqnh nhwng quyen hqn thong
thwdng ma Hanh-phap duwc uy nhlem vdl tu-cach
mqt oo quan thl—hanh luat phap theo y nghla thong
thwdng cua tw ngu F m@t so nhan quyen h bat
thwung cung dvde ban cap cho hanh-phap Vi Hanh-
phap chlem dia v; wu thang trong tomchuc cong-
quyen nha nuoe va trd thanh mqt co’=quan hanhdqng
truoe syY suy yeu cla 40 hgp Quoc—h91.

Nhung y nlem ve nhwng quyen hqn bat thwdng
1a mQt y nl@m thudng rqt me ho va kho ﬂldl hgn v1
the co the xay ra hlqn tw¢ng chuyen quyen dQC doan
ca nhan vi 1%1 dyng vao nhung tlnh trdng bat thwdng
va nhung quyen hgn bat thwwng ma Hanh—phap vira
duge- thy nhqn.

Tong-Thong - deg d U Hanh-phap - an vao
m01 nguy hdl cua Quoc-gla aé khong che doi 13p,
cting co quyen h anh va d01 khi xem thuong Quoc-hgl
hay gla tan Quoc ~hgi va Quoc-gla duge cail tri dwdl
che dQ sdc ludt dya vao _quyen uy hon la cén cv vao
sy hoi nhqp chinh tri va doan-ket Quoc-gia trong
tinh-than thugng ton phap luqt.

. H1¢n tugng nay néu xhong dugc tim thay
t%l cac QUOC—sll dan chyl Tay-phudng - noi ma trlnh
dQ dan tri tien bd, sinh=- hodt chinh-tri an sau vao
mgi tﬂng ldp xa—hgl va tlnh -trgng kinh- te kha quan
- thi trai 1gi, la mdt moi quan nggi t3i nhiong
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Quoc-glﬁ ch%m tlen cung cung ap dQng nhwng quyen
hgn bat theong vao nhimg thoi ky dgc-bidt.

VW& lo nhgl mQt hlen tu¢ng cnuyen quyan
doc dcm.n co the xay REY lam tieu tan Lhac vgng
n chu cla toqn thé Quoc dan. nhwng cung vea
thlut tha den mqt chlnh quyen mgnh hiu hleu khOng
dqc tai 1a mqt bai toan vo cing pnwc tdp va gay
nhieu tranh lugn tai Vlat -Nam,

Bdl vqy, phan tich nhwng quyen h3in bat
thwdng cla Hanh-nhap h1¢n thdl cua nwoc ta la
mQt Gieu hfu ich va can thiet.

Doi tuan ay ném trong chy diem cla phan
II se dwge nghien ey tlep theo.



PHAN 1
PHAN le:H VAN DE

QUYEN HAN BAT THUONG cugmm FHAP
TAI V!ET NAM Hlm THOI
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an de quyeﬂ,hin ba t thvvng cta Hanh- phap
nhu ar thay, khong phal la mQt h1¢n tw&ng dﬁc thu
cua Xﬁ-hQL Vth ~Nam ma tral 1¢1, ds cunﬁ la mQt
h1¢n trgng dwgce tlm thay t3i_cac Quoc—gla tien tlen
Tny pthng - noi ds than nhuan tur twung dan chn
kha sauxa vao le tang lop xa=hgi.

La mdt hidn tugng kha pho cdp t3i hau
het 010 Quoc gla dan chu, nhung khi awqc du nhqp
vao xa—hgl Chém tlen vs chien~tranh qut-Nam.
vqn dé quyen hgn bqt thwwng 13i nhot bay nhleu
khia cgnh cyc ky phua t4p ma co the di den cho
l%m quyen. bdl v% y thire dan chu chma duge ben re
vimg chac vao quang dgi quin chunr cung nhw vao
gldl cam quyen; ma thie t41 chlnh tri cung thwdna
chunn frinh thqy 1:-5.-’1nfr con ngudl. vo tinh hay co y.
glet hgn tinh- ~than cua dinh che, va nguy thay,
ﬂlet ludn ca sy tin twong cta quoc dan Vao dinh cha

(1. -

(1) Trudns hop Dai Hin v8i T8n; Thing Phdc chung By vho
1972 ¢4 mhin cd hgl"nruy nak cla QG"vi Blc Hin dc dga

gé midi tdn quie hQi,ban h’mh tin b1&n ph&p vd cho phdp
13m T8n; T™Sng v6 hgn &joh

= Trubng hgp Phi Luat TAn v8i T8n:: Things ¥Bgo c%ﬁ h%g

- Tru¥ng h¢p Kampuehida vdi Th¥n; ché %ggﬁo}%nﬁﬁg t&gi
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mot 8d h%u qua phap ly nghism trgng t M i Uty co thé
gLam th;eu quycn tu do ca nhan,va mgu khaognha con
quyon quan su co fh, thay the nha cam quyen dan sy
trong coe van dé Jlen guan den oank sat va hinh sd
Tuy nh¢91,trong trudng hdp nay,nguyen t&o trong phap
van duge ton trong-

Theo Ong Toan Thuc Linh,trudng hdp dac bth
con duge dong ngh Ta voi tlnh trang khan cap va bgo
gom trong cac trddng hdp chidn tranh va nudc ngoalg
trudng hgp ndi loangtrudng hop cdng chic tong dinh
cong va urudng hop khong tricu tip dude Qude héi (1)

Giao Su Nguyen V&En Bong che réng tinh trang
¥han trudﬁg va t3 inh trang gidi nghlem xhong may khac
b?e+ sau Kaqma G0 GhD la hal dinh ché ngoa" 10 cua nen
phan tri do tinh cach 001 can t:en thnte LBn Nol khic
di,tinh Trang gid: nghlem va tinh trang knqn t?udnn
dude thua nhan uvong nen nhap vri, thi do la mo thods.
bo cun 1Jat TGHPua (ted quan lap phap va dor: 03 tho* hdn
phap hoa touda nthg hanh i b&u hop phln cva arlnh
quyen Tuy nh1ep G:hh a“g gldq nghiem 11 mut dinh
chc co tne Vum 1a g*al phap tfen cUc hon tinh Trong
lkhan trudng v trong twnh Frung ay quver ek o M e uddc
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‘tl”ll‘ tr:{,au cnlen Jroni '10'1 n,;:l*uew ., Kkhen trwonz
2 bao agny; ve. cac sic vﬁ‘t e Tc-ngﬂnonx Ty de
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thi hanh tuhg phan ngan sach khi dao luat ngan sach
chua duge bidu quyet dung hen ky an dlnh

Do d6 danh tu séc lugt" vdi dieu 87 Hidn
phap hlnh nhu khdng am chi aén mot 10a1 sac lugt 1e
thuoc vao mot dgo 1uat Day la mut van de thye té vo
cung ) nhi duge dat ra doi vdl cac séc lugt dudc
Hanh phap ban hanh theo dgo Ay quydn a8 005/72.

2/- Kiém so&t hgp phﬁp tfnh :

Day 1a hinh thie kidm scat dudc ap d ng
asi vdl cuc ade 1uat, nghi dinh va quyet dinh Hanh
phap dé ché tai cac hanh vi 1ap qui nay ve phudng
dlgn bat hop phep. NSi ceach khac, Toi cao phap vién
86 xet xem mot vén klen 1lap qui hay mot hanh vi lap
qui cua Hanh phap ed vi pham Hlen phap va ¢o ngudb
1@1 dao luat dung lam cin ban phap ly cho vEn kiqn
lap qui hay hanh vi 1up qui ay hay khong?

Hon nua, hai hinh thic klem soat hdp
hlen tinh va hdp phap tlnh chi duge Toi cao phap vien
ap dang dé ché tal mgt hinh vi lap phap hay mot hanh
vi 1ap qui khi noo co mdt su nghl ngd ve hop hlon
t{nh va hdp phap t{nh cﬁa cgc hanh vi nay duige néu
ra trude TOi cao phap v1en quo phuong chude chanh £5
hay phucong chioe khude blen.

Va Toi cao phap V1en chi tuyen phan theo
phaong dlen phap ly ohd knong due tren phddng dlen
ehinh tri'khi mdt vin 8 dugo ndu 16n trude Phdp vign;
nhung +rén thuc té ’ cac phan quyet cua Toi cao phap
V1§nthddhg hay chiu onh bucng {t nhleu cua cac bidn
cd chlnh tri va uyen chuyén theoc nhu cau Qude gia
trong moi thdi ky (1)

(l) Thi ay phdn quyds hgp hifm tfnh V& 4i%u 10 khodn 7 cla
Luft biu . T8nr: Thdng Ph6 Tén: Thidns 1971
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Va aé 13 van dc thue té khu phuc tgp va
t8 nhi cua vai tro 161 cao phap vién trong Vch
tuycn phan hop hlen t{nh va hop phap tinh cac
vVEn klen lap phap va eac vin kien 1ap qui,

B.- 1ot a5 van a8 thuc te ducc néu lén sau nﬁav
co luat uv quven.

Pe tit khi luat oy quyen 005/7? manh nha
hinh thanh roi dudc ban hanh theo thu tuc xhan
cup, van de hdp hlen hay bat hgp hién cua dgo
luat nay 1n mot do tai gay nhieu tranh lugn
BOl‘nOi

’%t khac, quyen lap qui ndi rong cua
Chinh phu trong V1ec hanh su quyen ngn bat thudng
an vi pham ve tlnh hay huu y - quyen tu do ccng
dan nén nhUng"blen phap cun thigt" me, Ch{nh phu
ban hanh ed thé mot ngsy nao as dudc néu len '
trude toi cao phap V1en ve hop hien t{nh va
hop phép tinh,

DS 1a hal van de thUC té kha nhidu phuc
tap 451 vdi Toi cao phap V1en trong nhiem v
hau kiam cac hanh vi cun Hanh phap aé ty do
¢En ban cong dan kh01 bl de doa, nhung cho den
nay Thap vien chua ¢G dip dua ra quan diém cua
minh,

1/~ Vun de thuc té 1ién quan dbn luqt
Uy quyen 005/72,

Luat uy quyen as duge Guoe hoi bidu quvat
va Tong-Thong ban hanh nén &z di vao lich sut
phap ché Viet-Nam. Tuy nhién van ae duu tien
dudc neu 1en 1a hop hién tinh cua 1ugt nay -mot
van de da gay tranh luan soi noi tgi dién dan
cude hdi vao giai dogn biéu quyet cung nhu gay
thic mgc trong du luan sau ngay dude ban hanh.

Dung ve phddng dlen phap ly , luat uy
quyen ¢S vi hién hay khong, &?t khi Hien phnp
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ne, C:U“L%Ch 764 _Sao Phn Vi§n Jhrchall e Zoo=Ly
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Vign gltl tu;cd, cieh t}Lc l< 20t chn-jnuH car
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it mqt “ogi “lun—phmp cun Jhdc.

1) LJTuac Lo aystdnoe eonstitutionnel teen Etatp=Unis
arizdrique,ionc I $r 109-117
2) Vﬁgn ofn b A.Tunc : S&ch a% ‘;!1 tome I tr 356
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luit miLe av Cnum¢;ca Lhoag bi mq— con t“d nao.

L~ N ) i vid ? s

‘ Vigd Chu-Tjch Tiwgnz n ghi vign bo phong

hgn ro ve trons Khi by lu*t van AQUge blou quet,
Y -~ . . ) 1
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1o mgt con uTU thait sy thi tho tge bicu GUJGt Tgi
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qua Tig-vi U” ru«en vw b; chl trlch tg1 Tol Cno
Phﬂw qun. _
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¥ hiar tin: v iqp gnﬂa tinh hoy kLohd, » Tol Cao
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i Auyven ism ph

2p logi Sidc lugt
., a - a w
? Duel doay thy phu

o voch

. _Tn’ ‘h - , - . L] - .
¥ Dien I - ¥oiy o hign tinh cun coc Sdc-
' vzt s

Fien phap 1967 «ﬂ ludt 50 007/68 3~ ban cap
el » -~

c¢ho Tel Coo Phap Vign thgm quysn ' UHL curet ve

-~

> -~ N

tinh caen hgp hlen hoy bet hgp hien cuh cac 250 lvﬂt
I - o ~

Sie luzt; tinn enc hgp h%en v hop phqo CLﬂ cac

3i¢ 1gzh,ighi-dinh vo Guvet-dinh hanh- ~chznh'',

Danh £ 't Sfe lugt 16 egp nwi ¥ién
ﬂhﬂn va luﬂt 00?/6p hinh nnl chi ﬁr ch{ nth" gc
lusg t u"nn noi uﬁdc ban hﬂnh e tuyfn bo cac
trtdn" hqa ot cualqt nol dl“u 64 hlen—ﬁh ap (1) chw
Ithon: h* <y l**u den logi ' Suu lu“t trons tﬁdl
ngn vv cuyen ; - ﬂQt 10ﬂ1 sic lugzt cén crr vao da
lU“u uy qh¢g

qu, CDl vl Logi Sic lU;t nay, Tei Cao
;nﬁp Vlwﬂ a5 tham cu*cn Lién hisn hay xhong ?

as lwo 051 rﬁng, Tgi Cao héﬁ qun co u“:m
ay in Tu"”q 3nan va hien tinh cac logl udC lULu
noy Pu -1*n-“1u1 I:J»lmr\ %igu chwn: 1”“, vi
CL"“""P ‘\‘:1: hgn alen U Lo gt th o _quycn duong
nhien ez Toi Coe Fhan Vigm, FLID v1%n ca qucn
te ‘jv =35 "' hion Jbinl cun cic dgo ]u;t tat nhic
co”'UVﬂn thﬁ” 1y #3i VOl cac lo = Sac lu%t nﬂr de
cie tai C” hanh vi J“ ~n--phg vv cyns ﬂot chch

qnu ro n{ ai trong thoi Ly -Loc-h91 uv CUJCH l

”

1

(T.l;ﬁ.f}

(1) Di}":u &L Tidn phdose) *Tron: tpudng hgy Jide b:l_ct, Ton:
fhans of thé kf che luft tuyla e tinh tran vl uon”,
~1.41 nrhiln hay khfn truon” trdn ndt “h%n hay tohn Ynh
th? 11, Philns sde ludt trong trddn, hip nty ¢ tinh « ﬁch
neuy®n Jh&i, Lhing edn o vhm gt Gpo lujt nho mh chl
iin vho Hifn phAu.
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qufbn dude i mao t% Than chinn viin 18n ™41 cao ﬁhﬁ)
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(1) Tgi Phép, thy theo bAn ehft cle hioh vi nh thude thim
quyen kidn soht cla che logi phén dlnh khic nhau. Thcm
;131 ~hAr hifn th¥i cla Phfp thl nsudi to phin bidt ole
hinh vi o} Tﬁng Thﬁn; dude quj%n YO dung Lrong clc tridnr
Ry ade bilt clia ai¥u 16 Hifn shép 1058.Trong; tru¥ng hop
¢je bift, T8n:; Thén:, of thé =¥ cune ndt s hinh vi thufc
1anh vdc 1 ~hin vh m{t 5% nhnh vi ¢ tinh c5ch 18 qul.
Lcm_i Wbk vi thé nhFt KA fng thufe thidn quydn xft xd
oln thr fn Hinh chfnh. Loai hinh vi thft hai duge agit vho
chfi: &hi afy o Zx 1F nhu »hds qui,
(L« Do Laubactre & Los dbeimions cos pﬁriﬁdcs cxeentionne~
1los., Dreit 27, Tone I tr 82)
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sy vov kém cua Quoc’{Q1, I ho Lhan phwc
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CHUONG 3
PHE BINH SU HANH x.U
QUYERN HAN BAT TH{H\K-; cUA HANH PHAP
TA] V!ET NAM HIEN THOI THEO THUC TE

su ndi rong quyen Hanh phep trong nhung thdi
ky die biet cua Qucc Gia 18 mpt hien tugng kha phd
ép tgi h hau het cde Qude Gie veo ths ky 20 can dai
2 x? tidn tidn Tay FPhudng d%n cae x cham tien.

&t 0

Nhtng nou 1a mot hlon tugng pho cur cua cac
Ouoc-Gia dAn chu Tay phﬁgng thl vioc hanh au quyon
hun bEt thuang tgl coe xu nay khong muy néu 1lén
nhiou van d8 phdc top va khong do doa den £ty do cén
ban cong dan vl ban toy chuyen quyen cue, Hanh-phap.
ud a1 nhu vgy 13 vl ede fuoc-gla nay da ¢S mot truyan
thong dén chi ldu a¥i #n sdu vao moi tang 1dp dan
chung cung nhli 510’1 ianh dgo cam quyen. Hon nﬁa, he
thong ch{nh dang hﬁu hiqu, trlnh ag aan tr kha quen
va mot non kinh t& tudhg adi dn d4nh cung an gOp phan
vao vioc anh hudng va kidm sont chinh quyen khien
cho hiem hga doc tai tgl cac Ouoc -gla tion tién khong
e o hoi phat trion.

ve

Whiing dleu lrign thudn 1di/ch{nh tri, kinh t&,
xa hoi nhu thé Khong dudc hoi du tgl xa hgi Vlot-Nam-—
mot Ouoo-gia cham tion va chien trunh - non khi Hanh~
phap dude phep hanh 8¢ quynn hgn bat thudng thl ai
gay ra nhidu trenh luan va quan ngai,

Trong hai dogn audi doy , sa danh cho mot vai,
nhan x6t.
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DOAN I : NHEN XET cic QUAN pIfM LISy quaw oy
quyEN HEN BAT THUONG OUA EANH PHAP

Trong thoi glﬂn qua tal Viet-dnm, lthi Hanh—
rhup hanh su mot 8% quyon han bat thudng de luat uy
quysn cua Gube- hoi ban cap, thi mot so van ngn da
dude neu len : phai chﬁng quyen han bat thudng 1a
mgt gidu cun thiet va khl hanh su quyen han nay,
Hanh-phap ¢d thé di aén cho chuyén quyan hay khong ?

I:~ SU CAN THIffT ¢U: cuyBw HaN BAT THUNG TRONG
ou8c-aIa

s ettt e

Guyen hnn bt thudng 18 not blqt 10 cla nén
phay trl, 1a ket tinh cun sy thye hanh chfnh tri tron
thue té trong onde gia.

Nhung, dau 1n ly do bién minh cho sy hien hitu
cua quyen hgn bat thﬂdng trong mot Ouoc gia &p dung
hoe thuyat *han quycn nhu Vlat-Nam, va tal sno quyen
han bat thudng 1ai dugc trac cho Hanh phap?

Gi&i dép hgl can héi vita néu 1a da tra ldi
1u%n cd chu truong giai th{ch chit ché aisu 3 Hien-
Phap da dudb ddr ra trcng thdi gian qua nhim bae
xhde su ndi rongquynn hgn bat thUGng cho Chinh phu.

fe- Ly 80 con cd quyén hgn bit_thudng:

Su 8ong cdn cua Qudc gia 14 ly do mqnh mo
nhat bien minh cho su hlen hitu oun quyen hgn bat
thudng. Thgt vQy, xhi Quoc gia 1lam nguy, lanh thd bi
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chigﬁ déng boi =in 1ang, chi quyen bi do doa thl can
phal co nhﬁng blcn ph 1P mgnh cop thdi as d01 pho vn
cuu van tlnh thc Nhﬁng hién phap manh can thlet va
cap thoi nay 1a tho hlon cua quyen han bat thuong.

, Cude gia co song con thi moi dinh che va ¢ chu phap
1y ndi ¢d thé tonm tol

vl the, neu vi su song con cua Quoc gia ma
phal tam thard hy sinh khuon khd phup 1y va VOt khoi
khung c&nh rhap 1y thl do 12 mot hanh dong chznh dang
khong di ngude 1%1 tu tudng dan chu can dgl. Lugt phap
aoi khl vl qua cﬁng rén nén khong tho phu hop trong '
not so bién 8 va trong mot sd trudng hop dge biet,
dn trd thanh mct trong nhﬁng tro nggi cho 31nh hogt
tude gia. Luqt phap, du toi thugng dén d4u ai nila,
eling khong thé 01 thuong bing "1uat edfu nude" trong
nhing thoi ky lam ngUy .

Do dd nhilng lufin cd glui thich chit_ chd didu 3
Tlen-phap "Ba ¢d quen Lap phap, Hanh phap va Tu phap
phai dude }han nhlcm va phan quyen rd rot" 48 bac
khude quyen hgn bat thudng d8 to ra thicu hop 1¥.

Thnt ra nha lgp hiln 196? khong nhung chl chi
trudng ha cd quan phal dUUc ph an quyen va vhan nhiem
ro ret - ma con mong muon cho "su hogt dgnﬁ cta ba
ed quan nay phai dugre phoi hdp va dieu hog as thie =
hlen trat to xa hoi va thlnh vudng chung tren cﬁn ban
tu do, dan chu va cong bana xu th . ¢hinn 3 qupn
dlem Sau cung nny md1 19 rla tri afech thuc oie dicu 3
Hlen-Phap. Phan quycn ve phan nhiem gita ba co quan
46 lam gl néu khong ph&i ehi nham cho hogt dong cua
ba ¢d quan cong quyon dudc pth hgp va didu hou hau
thue hlcn trat tu X9 hoi va thinh vugng chung?

Hon nua, phan quyon ve phan nhigm glﬁa ba eco
quan khong nhot thi@t 1a luc nao cung giﬁ dung nguyen
tde mot cach cung rén, Trai lgi, prhan quyon ve phan
nhidn “ond 1a mdt kY thuft thye hanh chinh tri nhin
san s6 quyen hanh Cuoc gia tranh tup trung vao tay



mot ca nhan hay ﬂot thieu sd co thé di aén chuyen
quyen. La mot kyuthugt thUG hanh chinh tri nén phan
quyen phan nhlgm can Lhal dqu quan niem mot cach
uyen chuyen dé cd thé thlch ang dudc moi hoan canh,
moi tinh thé va leh | bien chuyen cua llch s ﬁuoc gia.

vi v§y nguyen tdc phan quyan ngay na k&ong
con gia tri chét che tuyet d8i cua lic ban dau xuat
xudhg, ma tral lai trong can dgi, phan quyen tuyet
d01 chl ¢dn 13 mot huyen thogi va mac d{ch phan quyen
18 18m sao cho moi tudng quan cong quyen nh3 nudc e
al co h01 thugn tiqn as hoan thanh nhiem 3! cua mlnh.
bo 1a mot véin ds Jtrong yeu thudng dude 4at ra cho tat

]
ca cac ch{nh quyen dan chu.

Be= Quyan han bat thu&ng va vai tro cia f”;;z.-m

Hanh phap:

Sul song con elda oude gla va su lu no cua
nguyen tac phan quyen tuyet adi da 1a ly do bien minh
cho sy hién hilu cda quyen _hgn vat thuomg. whung quyen
h%n bat thudng dude ban cap cho od quan cong quyen
nao cua Gude gia, Hanh phap hay Lgp phap?

Lap phap - tide Guoc-hgi - theo sy tién trien
chung cig che do dan chu, khong con giu dudt wu thé
trude m?t Hanh ﬁhap ma quyen hgn thudng xuyen duge
ting cudng Ouoc-hoi 1a mdt tgp thé phuc tqp dgi diqn
cho nhisu khuynh huvn khac nheau, thu tyc lam viqc
chqm chap khong thé dap dng P%p thoi nhanh chong trude
nhung nhu cau cua Gude gia ngey mot gia tang. Quo" hoi
khong du kha néng, hanh dong k;p thdl, lal khong du
kha néng quan tri Va cal tri nén khong thé hinh sd
nhung quyen hgn bat thudng - logi quyen h%n d¥c blet
a6 giai quyét nhing véen e d&c bidt cap bach,

Dung trudc su suy yeu cua Quoé hoi nhu the,
Hanh vhap @8 trd thanh mat e quan hanh dong, mot o
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ed quan cal tri va quan tri - va (uoc hoi ch1 dong val
tro not cd quan xlcm soat ma théi, Hon nUa, die diém

cus Tong thong -ehf - nhu trong ché dg hiqn th&i Viqt-
Nam - 13 Tong-”hong bao rld cung chlem dia vi uu
thﬁng trong he thong cong quyen Cuoc gia ngay ca doi
vdi (uoc h01 v1 Tong-Thong dugc tlep nhgn mot su tan
phong cua fuoc dan mot cach tron ven hdn Quoe hol va
Tong-Thong ¢d kha nané hanh dong k%p thoi trong moi
thoi ky cua (ude gia hon Qude hoi.

Nhung neu su ban eap cho Hanh phnp nhﬁng
quyen han bat thudng 13 mgt dieu can thidt Va hdp 1y
thl *hai chéng sy hanh su nhiing quyen h%n bat thucng
nay 1a mot cd mnay thugn 1gi cho Hanh Thap cung ed
quyen hnnh dé di aén hlen tuogng chuyén quyen doc doan?

- U Einm sU r‘UYﬁN HyN BAT THUDNG vA WIS TUQNG
D0C TAT oUa HA'H TuiF

¥hi d& hanh sd nhﬁng quynn hgn thong thudng
hién dinh, lal dudc ban cag them nhﬂng quyen hgn bat
thudng nhu the, Janh lhep a8 tao ra mot the bat quan
Llnh quyen 1uc glﬂa oude hoi v; chinh phu va can can
quyen hanh 1uon 1udn nzhi eng ve 1h1a Hanh phap. Hanh
phap sé ldi uung co hoi nay dé thidt lap mot ché do
chuyen quyen, plal tan fuoc hoi hay {t- ra cung uy
hiepQuoc hoi nhu da tUng xay ra ¢ bde quoc ho1 1930,

Tren dﬁy 14 nhﬁng wu tu cua cac nha 1gp hlen
196? cling,_nhu cue mot € Dan bidu, Nghl sY xhi ¢d van
as - uy quyen cho ﬁanh phap dude ﬁ%t ra h01 thang
CEJlQ?E nie Jqua. foi W tu nay bit nguon tu sy m 4nh
mot Hanh phap dde tad khi hanh su nhing quyen hgn
2
bnt thudng tren tiwte s,
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Au~ Vit Mam B hOi du disu kié‘n dg“g tai ehua @

Khnch quen ma nhgn xet, dgc tai kho hin 13 y
hqu qua ‘ddong nhlen cun viqc hanh st odc qng; bat
thUdhg trong trudng hop d%c biqt. Thqt ra, d§c tai la
mgt can bgnh cua %8 hgi co the phat sinh va nay n& d
bat cu che do nao khong nhat thlet 1& Tong Thong cha
ve O bat’ ky & thot ky nao khong nhat thidt 12 & veo
nhilng thdi ky die. bidt. -

Wuon thlet lgp mgt ché do doc tai va muon duy
trl ché do daoe tai, It ra cung can mot so‘dieu kign
$61 thiéu 1ién quan asn nQi toi va hoan canh ngoal 1ai.

lfdﬁ pidu kién ndi tgi cQQ ¢hé dg ddg this

Muon thidt 1gp Va cung b mqt ché dq dqc tai,
nha doc tal ném duge mdt 56 quyen hanh vqﬂ chat tat
yeu sau 4ay 1

- Mot"dang ch{nh quyen" mgnh va hﬁu hiqu
co tum mﬁc hogt ﬁ@ng bao gom toan 18nh thd Quoc Gig va
co the e tui phlet.

- MQt quan AQi manh. me va thong nhat sfn sang
thi hanh menh lqnh auy nhat cua nha dgc tad,

- Hgt IQg Tugn cong an conh sdt vd cdn bQ
hanh ¢hénh thuan nhat oh biet vang 1énh phue vy cho
ché do.

HSO&i nhﬁng yeu 3 vgt chat vua ke, con cun hai
not you to tinh than ad 1a "y muon iam dge tai" cua
v; chl huy hanh phap nghia la ¥ muon dgc quyen lunh
dgo, doc quyen ehi huy va khong chap nhgn adi lqp aun.
dol lgp chan chfnh ai nda,
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2/ e Diau kién houn cenh ngogi lai cua
ché do dbc tal @

Hoan canh ngo 1 1ai cung giup cho viqc
thiet lap va cung co che do doc tai, dde biet hdn
hét 1u hogn canh cua ngogi xam hay su hien diqn ola
"k tbk afin tde”. chinh nhidu khi nhi 18nh dgo 43
ldi dgng houn canh ngogl xam hay eé su xuat hiin
cuu "ed thi dan tge” ma da thlet lgp nén mﬁt h@
thong cal tr; chuyen doan, khnng chf adi lap, huy Bd
td de ciin ban cua edng dan.

Ngogi xam hay "ké thi dan toe" db% khi
khong phai phat xuat ti ban ngoai ma, trai lgi cung
ed thé 1a mnt Jeuy tgo cua nha lanh dgo nhﬁm ldi
dyng ¢d hdi nay hau miu a5 mQt ché ﬁg canh sat tri (1)

Ngoai ra, nhﬁng dieu kien noi tgi khong
hgl du, nhs 18nh dgo cung cOn ed tha dua vao mqt
thé 1de ngoQi quoc aé cung cd quyen hanh va thanh
trung 601 lqp.

N' mgt cach tong tﬁt, muon thi&t 1§p v,
duy trl oné 2§ age tai, can phai h§i ad mdt 86
dieu kien toi thleu nd vita ke. Nhung nh aisu
kidn ndy hau nhu khong duge tim thay day du tgd
xa hoi Vigt Nam ke tu sau khi nen D§ nhat Cdng Hoa
cao chung cho dén ngay'ma sy uy quyen cho Hanh phap
dude ep dung. Do do, ché do age tai khpng co cd hgi
phat tridn tgl Vlet Nam trong thoi ky vita k&,

Tuy nhien trén thue te, khi hanh xd quyan
hgn bat thudng Hanh phap 48 vap phal mqt a8 vyng Vo

(1) Mgt thi au d4iln hink cda mide neodi af ching

ditu ndy, pf 1A trdBnL hgp Trung c%:g. Mao Trach BBng a8 "
1gi dyng sy tranmh chip § thifc b v8i Npa 88 v 1gi agng
vio vigc tranh chip bidn A3 v8i Nga & dng O0-T8-RE

ad afly ngnh chc"Cach Mgn; Ve HSal''nhdn tridt hg phe i
Goi 1{p Luu Thidu 1%
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khlen cho du lugn 1am tﬁdng mgt phan ndo ve thue
chat cla ché 49 dan chi hién thdi tai vigt Nam.

B.- Hanh dong cua Hanh_phap tgi Vi nam
1972 da 1lam nguoi ta 1um tudhg co dgc tai

Tren thye te Hanh phap da co mot 8o hanh
dong thieu te nh% nhat 1g doi véi Quoc Hgi, khien
cho mot 86 dgi diqn dan o tgi ngh; trudng va dau
lugn tudhg lam nhd dang bét dau tai sinh ¢hd dg
doc tai toi Viet Name

Thqt vgy Qudc Hoi nhat 1a Hq hi viqn
1a ndi tgp hqp clig nhieu khuynh huang rdi rgc khong
phan anh mot hgu thuan cua ch{nh dang nao ch;em
da s8 nén Hanh phap thudhg hay ap dyng ohien thugt
nmaa chuoc hay lung 1@0 Qudo Hoi trong cac cong trinh
l%p phap aé mm phan thﬁng ve nh. Thay vl cong
tac chan thanh trong vag do lqp phap, thl trai lgi
Hanh phap lgl xd dyng nhing chidn thuqt s chuqc
hay ap dao.

th dung nhﬁn§ chien;thu%; nay mﬁ du khong
co mﬂt dang chinh quyen o anh phap da 101
keo, ma chude dddc da 88 Quoc Hoi me, phan 1dn 1a
nhﬁng Dan pidu roi r Gy de tao thanh mot so dbng
hqu thuan chinh Phi ap ohé doi lgp trong cac A
bidu quyet dgo luqt.

Hanh dong thidu dan chu nay con dugc bieu
10 ro r%t nhat nhan uy quyen vua qua. Lugt uy
quyen eo thé ndi 13 cong trinh tdc tgo cua Hanh
phap qua hinh thde hop tac thu hep cua th a8 Dan
bieu Nghi sY than tIh, sau ad ag ugt dudc bidu
quyet tgi Hg vign khong may song gfo nhu 5 Thu
vign - noi ma mt &S Nghi s¥ ai by "ngin trd" vl
de doa trong phién h0p khoang dgi bidu quyet dg
1ugt Cudt cung dg lugt van dudb thpng qua va augb
ban hanh theo thu tgc khan cap trudc ay bang hoang
cva nhdm Nghi sI 481 18p va oba du ludn vl ty nd1
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phai ching thu tgc bidu quyet au 1ugt uy quyen tgl
Thugng nghi vién bat hygp 18" ¢

Vo lai {anh phap clng khong ap dung dung
theo tap tuc hién phap trong van d¢ xin uy quyan
Tong Thong khong hé ,brye tiép glu thong dl&p sang
Quoc Hoi xin uy quymn ma chi gian tiep keu goi

"Hanh phap, Lgp phap, Tﬁ phap 1a mgt de ctfu nguy
nude" qua hg thong truyen thanh, truyen hinh Quic
Gia trong 1di hiou trieu gdi quoc dan gaun khi Béc
Viit Vitgt quan qua vi tuyen 17. Thﬁ ma sau do
lugt uy qu 3n van dHQc bieu quzet khien du lugn
tu hoi phai chang 1ugt uy quyen la mdén hang m@c
cn giﬁa Hanh phap Vﬂ p phap nhu moh hinh thic'
"ehao trac qua ge bit ley"

Nhitng hanh dong trén bhye t6 k8 tren ag
1am cho du luan nghi rang Gudc Hoi da bi Hanh phap
thao ting va trd thanh bat 1ldc. Roi day Quoc Hgi
8¢ 1am 31 hay ch;u khuat phac trude mgt Hanh phap
quyen hanh qua rong 1én ad roi mgt han tugng ohuyﬁh
quyen 88 bt dau monh nha hlnh thinh ?

Tom lgi, trong nhing trddng hgp dgc bidt,
T8 Quoc lam besuy, vide ban cap cho Hanh hap nh
quysn han bat thudng 1a m@t dicu can thidt hop 1
khong the choi cai duge . Chlnh trong nhﬂng trudng P
hdp nay ma vai tro uu thﬁng cla Henh phap doi vdi
Quoc Hqi dude bidu 10 ro rot hdn bao gid het. va
cung chinh trong nhﬁng trucng hgp noy ma hiqn tugng
ca nhan hés chinh quyen da dat den cuc aidm oda nd.

Tfnh.cach can thidt hien nhian cta viqc ban
cap quyen hqn bat thudng cho Hanh phag trong truﬂng
hop diic bigt da 15 mdt 1§ lugn hing hon danh.do
nhﬁng quan d1ém cho r trac dﬁc quyen cho Hanh
phap 13 di nguge lgi Hién phaE va nhim khuyen khiech
tai 1§p mot cha G§ chuyén quyen dQc doan tgi Vidt
Nom.
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Chc do doo tai khong hﬁn ia hqu qua tat
nhidn oda vife hanh xt qiyon ben bat thudng, Chd
d? doc tail cung khong han 1a mot su xau xa ghe tﬁm
ma trdi 1@1 doe tai nhidu khi cugg_tb ra can thiet
de cﬁu ven tinh tho 1am_ggg1_cua guoc Gla,. ndy dge
tai ma gYu dude au 801 coh cEﬁ dat nudc edn hon
la tu do troQg hon loagn ®6. roi di dén cho qgt mide
hay roi vao nd 19.

™y nhien, doc tai ch{ 18 mqt bien phap
tgm ba vl trong da tien hde cta dan ohu, khong
thé vl 17 do gl a8 mfi dudng afe 1. MGt ohd af
doc tai du tgm thdi ching nﬁa, cung deu t8 ra [heuy
hiem v8. 18m cho Quic Gia ditg lai trén oon GUUng
tién bg.

Tgl Viet Nam, vl hanh dong thieu hqp 1¥
cua Hanh phap da ¥hién cho au lugn lam.tudng ehd dg
dgc tal tai sginh,

Hanh dong thidu th 17 nay 1@1 con dudc
bieu 10 ro rat hdn khi nghidn otu dén vén do uy
quyen tren thuc t8,

Dogn 2 sau day 86 danh oho mdt s6 nhgn x5t
1ién quen aén 1u@t uy quyen.

boAN 11 : s 3z vE vilw 1 Oy euvh TRéw vy 76

Sy can thlet cua v1ec hanh xt quyen hgn b‘f
thudhg trong cae trudng hdp di3c biit 18 1y do a8 Quoc
Hoi uy quyen cho Hanh Phap. Neu Hien Phap khong du tra
th1 phtong thuc uy quyen cung khong dude coi 1a vi
hién v} van a8 hidn dinh doi khi cung thanh mdt trd
nggl cho nhiing hinh agng cip th¥l can thift cho vide

ein nguy dat nude,

Hon nilg hian phap ch{ co gfﬁ tri va ton tgl khi -
Quoc gla duge ton tgle Hién phap dc con ngudi tgo ra
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aé lam khung canh phap 1y cho sinh hogt con ngddi trong
Quic Gia chif Hién Phap khong tgo ra con ngudi ngoy ca_
con ngudi 1anh dgo - va khong ty tge ra nsp sinh hogt ..
song donn el ce Gin.

Nhu vgy, trong nhing trudng hdp déc blet, uy
quyen an khong duge ninh thi noi Hién Phap nhung cung
khong the bi chi trfch ve phudng dien cen thidt trén
1y thuyet.

Song van as uy quyen tgi Viet Nam %6t ra cung
vap phal mot 8o khuyet ﬁlem trén thqc te.

MGt mit, sy uy quyen khong duge thich nghi; mit
khac uy quyen 1a mot thang 1gi cua hanh phap.

Sau hét uy quyen dus dén mot vai lgm dgng khien
cho du 1uqn khong khoi khong 1o nggi vién anh mot hanh
phap dang thao tung quyon hanh

T.- 3y Oy quyBy gubne pugdc THICH NGEI :

Tren blnh dion khach quan, thi khl co chién
tranh xam 1ﬁng do dga aén sy song con cua dat nﬁdc,
viec uy quyen cho hanh phap 1a mot dleu can thidt hien
nhien de hanh phap co au kha ning va phuiong tien hau
adi pho v3i tinh the.

Nhung phﬁong thuc uy quyen thong thudng end augde
ap dyng khi nido 6 ra t0i can thidt ad co thé bu tr&
lgi nhing tai hgi do chinh phuong thmic Uy quydn ay giy
To.

Trd vo V1et Nam, khi Tong Thang xin uy quyen vao
hoi thang 05=72 via qua, thye sy cd mot tinh tr $01
ean thiet hay khing va sy uy quyen ed phm hgp vai thue
trang aat nudec hay khong 7

That ra khi Tong Théng xin Qude H3L Uy quyen,
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thuc su tinh trgnp dat nudc chua dén noi nguy hai de

¢d thé bicu 10 mot su ek cnn thiet trén thﬂc te hau

bu tru duge nhung te hedl ¢é théd ¢é do syl uy quyen gay
I'a.

Thgt VQy, néu so sénh tlnh trgng quoc gin VA0
cudi thang 02-1973 vdi tlnh trang tudng tu hoi 8t mgu
thun 1968, thi tlnh trgng qude gia ném 19?2 khongudbn
noi nguy h%l nhu hoi M%u than vi luc ay d;ch quan da
phat dgnr cuoc tong cong kfch qui md hon tren toan
lanh thd ngay ca Tha ad Salpon, trong khi dd hoi 1972
chién trUUng chi soi dcng trén N mat tran 3 Quang Tr;,
Kontum, Binh pinh va ninh Long. Thé md h5i Mgu thin
Tong Thong cung khong x1r uy quyen trong coe linh
an ninh va quoc phong ms, chi xin uy quyan qua Ing lugt
*fchan hung Kinh 8 va TRi chinh Qude gial! ma thoi.

N&im 1972, tinh hlnh khdng nghlem togng nhu hoi.“
un than, nhung Tong Thong 1@1 xin uy quyen trong ede
lanh vile an ninh quoc phong kém v&t hai 18nh vde kinh
te tﬂi Chanh.o

N1 cach khacs tlnh trang Quoc gia h01 19?2 chug
hin 1a mot tinh trang £o1 can thlet aé dude uy quyen
trong ede lanh vide an ninh va quoc phong.

Hon nﬂa, seu cude tan cong cua diech quan vao hoi
thang 03 1972 vun qua, Tong Thong co thg hanh xﬁ tron '
ven quyen h@n cua mlnh theo kﬁen dinh cung ad de doi
pho vdi tinh thé ma khing can ¢d su uy quyen cua Qude
hoi.

Thgt the, vdi tu cach Tonp tu 1enh T6i cqo Duan
e Viet Ham Uong Hoa ve, cung luc la Ghu Tich Hgi Dong
An Ninh Quoc gia, Tong Thong vnn co thita uy quyen trong
viec bo nhiem va dieu dong cac Tudng lanh am hiéu chidn
trUGng VaD cac chiie vy chi huy mit trgn phu hop voi
tinh thé doi hoiIu
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Ngoai ra, nhitng 1ugt le dudc ban hanh trong -
tInh trang chlen tranh, gidi nghiem hay khan tTiong
trude day van con hidu lue, cung co the 20p phan khe,
hitu higu che Téng _Thong hanh x1 va ap dyng nhﬁng bién
phap thich nghi de dudnb dau v3i thdi cuoc me, Khong
ean dén sy uy quyen cla Qube Hoi.

Mﬁc ad nhidu chién thang vé vang dem 191 trén
khilp cnc chién trudng sau khi 1ugt uy quyen as duge
ban hanh theo thi tuc khén cap, nhung nhung chien
thang do khong phni la hau qua duong nhlen cua lugt
uy quyen dn troo quycn hanh dong cho Tong Thong lsnh
d%o chlen tranh, ma ¢d the ndi ad la mot chien thﬁhg .
huo hung dude xay dung bdl tlnh than chlen dau dung
cam cun moi quan blnh chung,bdi y thde doan kot Qude
gia cta mei tang 1dp nhan dan trude cuoc xam 1ang
trang trdn cua Bin phiuong va trude nhu can song edn
cla dat nudc.

Noi mot cach hgn hep, s& af Béc Viet khong gay
dudc tlcng vang nao trédn chifn trudng phu hgp vai muu
@o xam lang cla ho la vi g8p phai tinh than doan ket
cua quan dan mien Nam Jaua kinh gnh;em dau thudng cua
hoi Mau than 1968, chd khing phai vi hleu luc cta lugt
uy quyen mot cach tron ven.

Tém lgi, khong ¢d dude mot tinh trgng £51 can
thiet, lgi khong phu hgp vdi thuc tr%ng quoc gia, nén
lugt uy quyen 4a td ra khong dudc thich nghi v&i thye
te.

NhUng tgi sao 1ugt uy quyen ve cac lanh vie an -
ninh qudc phcng kem hai lanh vﬂc kinh to tai-chanh
duge ra aoi? Bo, ¢l thé ndi 13 mgt sy thing 181 dang
ké cua Hanh phap.

II:- WAT UY ouyln 1k '-i'IﬁT THANG LgT ¢Ua HANH PHAP.-

Nhu da trlnh bay, tinh trqng toi ecan thidt
aé dudo uy quyan vé an ninh qude phong khing hoi an
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nhung Iuft 005/72 van ra ddi as 1a md . gh%ng 1gi cua
Hanh phnp vi mot mit, lu"t uy quyen dap Ung dudc khat
veng tu 1du va mit khde nd thda man dude nhﬁng nong
m01 cun Chinh ph&.

- Luet uy quyen dg dap UHg dude Khat vong
tu 13u cua chinh phu.

Phudng thuc uy quyon khong phai 1a mot dleu
mai lg adi vdi nen Be nhi Cong ﬂoa Vlet -Nam bdi v1
phudng thic nny cung da hdn mot lan dudc nhﬁc nhd
dén qua hinh thie "Du 1u§t Chuong trlnh" ma Hanh phap
da ag nap tude h01 ngay 20«5- 19?0 de xin uy quyen
trong trong hei 1anh vidc kinh té tai chanh 3au trgn
tong cbng kfch TEt 1au-Thhn 1968.

Dy Luat chﬁdng trlnh 19?0 ma Hanh phap chuyen
sang Ouoc h01 nham dc xin uy quyon lgp phﬂp hau Chf{nh
phu ed di kha ning "chin hung non kinh t3 tii chanh"
QuOc gia,

Theo dy 1uat chudng trinh nay thl fudc hoi

86 an dinh mot so 1anh vic m&nh danh 1a lanh vdc 1ap
qui trong dc H&nh phap, vOi ky han g thang, dudc
gyven ban hanh nhung_sic lenh eo hieu luc huy bé, sua
doi hay thay thé nhﬁng luat 13 hién hanh Cac séc 15nh
nay phai thong Lao cho Vﬁn phong (uoc hoi chqm nhat

24 gid tmide kh1 ban hanh va moi vi phgm cac sic
1§qh ndi ady chl ¢S thé ni che t3i bing nhtkg hinh
phat chidu cae lugt 1¢ da e¢d roi trong nhilng 1anh vile

ay.

DY lujt chuong trimh 1570 di duge Hg-nghi-
v1en thong qua nhung bi Thﬁdng ngh} vien cdc luc chong
dol bac bo vi Vicn chao rang Du luqt chUGng trinh 13
mdt sy mg 1y cho nén lugt hoe Vigt-Nam (1)

‘é%&g@ 1 T8 r‘gﬁgbo g%f;i *Iﬁg}ggﬁzg%gig iﬁﬂiﬂzg ;}%
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Do ad Hanh phap da mot 1an that bg; trang
V1ec thuzet phuc Quoc HOi uy quyen lgp phap a8 chan
trudng nen kinh té tai chanh Ouoc Gie hoi 1970a

Nidm that bgi ay cua Manh phip da dude
chdn vui vdi thoi glan as roi 2 nﬁm.sau - tuc thang
5=1972 = phudng thide 4 uy %uyen led hoi ainh Jan nﬁa
nghia la khat vong dude uy quydn cua Hanh phap van
chita tit.

Lan nay, phudng thUc uy quyen duge dit ra
nhan khi Tong Thong tuyen bo "rd Quoc lam nguy"
va mong mo1 dUdc L@p phap tthg cam danh cho Hanh
phap nHUhg quyen hgn rong rai dé doi pho tinh thé
adi hoi

Sau dé du lu@t uy quyen dudc 1udng viqn
Quoc Hoi thong qua_ va uy nhiqm cho Tong Thong trgn
quyen quyet dinh va han hanh nhﬁng bién phap can
thidt trong thdi h%n 6 thang V6 cac lanh vic an
ninh quoc phong va kinh t& tﬂi chanh,

Nhin chung, thi au luat uy quyen 005/72
chi khic véi Dy lujt Chudng trinh 1978 & chO dy
1u§t 005 /72 ghi thém vao 15nh vde an ninh quoo
phong nghia 1n ldnh vite tkinh te tai chanh van khong
thay 451,

Nhu vay ¢é thé noi, lonh vide an ninh quoo
phong dudc ghi vao dut 1ugt la chi nhﬁm a6 Hanh
phaE de dang thuyét phuc Qudo Hoi chap thugn uy
quyen vl an ninh quoc phnng as hi nguy h@i.
thuc ra jmie afeh xin uy quyen t 1970 asén 1972 cun
Hanh phap vgn la 2 lanh vie kinh ta tai chanh,

N61 cach kh&cs an ninh qudc phnng ehi 18
mdt duyan cd, mdt binh phong che dag mgt ayng afeh
trgi y8u : @6 1a mye dfch kinh 6 tii chénh cén duge
4y nhidm ma Chinh Phd chd agi
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Tom L1gi 1uqt iy quyen 005/72 da dap ing
duge khat vong uy quyen £t 18u cua Hanh phap. Do
13 Xhat vong mong dudc rong quyen hanh dong trong
hai lanh vie tr01 yeu kinh t& tai chanh nhung dude
khong khe o dUa ra kém vdi an ninh quoc phong.

Bow= Luat uy guven da thOa man &udc mong
moi hién tal cua chinh FPhu ,-
niem

ﬁy quyen van 13/mong udc t¥ lau ctle Chﬂﬂh
Phl, Nhung van de quen trong i3 1am 880 thuyet phgc
dude Quoo Hgi aé thdng qua. 1uat uy quyen ma khong
phai roi vao truong hop that bai cla Dy lugt Chucng,
trlnh 1970,

on thde duge trong Aiém nay, Hanh phap
da khon kheo tqo ro trong du 1u§n va nghi trudng
Qudc qu mt y nidm "T6 Qudc lam nguy" nghIa la an
ninh quoc phong dang bl de dga nghiém trong da de
dang thnyat pije Quoo Hoi. chinh dung kim Tong
Thong da tung bao dong trudc mot 85 DAn bidu Nghl
s{ than Hanh phap ré Ouoc Gie dgng lam nguy va
neu Qude Hoi khong uy quyen cho Tong Thong thi trong
vong I thang toi Qch Gla 50 lot vao tay Cong SN ees
cnes Bon thang tdi dayo 1a L thang qnyet dinh bing
xtong miu vi céng San 38 ddnh xa lang.... @ren 20
nam qua Qugn Dan chung ta da quyet tam chong lgi
cugc Xam 1Eng cua Cong San Béc Viet thi nay, khong

vl 17 gi chung s 1§i a5 thus cong san trong 4 thang
£3i ... " (L),

Dong thai Tong Thong cung tran an Quoc Hqi
rﬁné%co duge uy quyen ching 1.'11‘351.1 Tong Thong cung
sé khong bao gid lgi dung su uy quyan aé de dan ap
Qnoc HO1, ‘ng ché doi 1§p va bao ohf, Téng Thing
cung hy veng rol ra Tong Thnng 86 thanh dat dugde

(1) Nhjt blo Séus Thhn s8 203 nghy 13-5-1972
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Ul tidu aé Ung pho vOi tinh trang khan triong
hisn tai (1)

Sgu do nhidu cuge tlep xue giﬁa Tdng Thong
va nhdém Dén biédu Nghi % than Hanh phap dUUc dién
ra tgi Dinh Dde Lgp (2) ma hau qua cudi cung 12 by
lu%t uy quyen 005/?2 dudu hinh thinh theo do qude
Hoi Uy whidm oh Tong Thong Vi§t Nam Cong Hoa trong
tkqi hgn 6 thang tron quyen quyst dinh va ban hanh
nhiing bian phap can thiet trong cac linh vygo gn
ninh quoc phong, kinh £té toi chanh.

Du au luat uy quyen da gly ra “ft nhieu aong
glo lue ban dau t%i H% nqh¢ V1en nhUng cudi chng
1udng vién Qudc Hoi van uy quyen cho Hanh phap.

Nht vgy Hinh phap dB théng 1¢1 trong vige
thuzet ph%c dudc Quoc H01 theng qua du 1u§t uy
quyen = du rang phucng trnde "thuydt phuc“ dugc
dién ra dudi hinh thic kdm chén thgt di nia,

Noi cach khac, vita dap ung dudc khat vong
tu 1ldu, via thoa man dudc niom mong moi hiqn tal
cua, Ch{nh Phu., 1uat ug quyen 005/72 A& 1& mdt théng
ldi cua Hanh Phap doi vai Quoc Hoi trong vige danh
quyen vu thﬁng nim giu vai tro hinh ddng gitta lue
T2 Tong Thong cho rﬁng To Quoc dang 1§m nguy. SU
thﬁng 1di nay da cho thay tu thé yeu kdm ena Quoc
Hoi va cling lue dua Hanh phap di dén mot vai lgm
dgng trén thue 8,

I31:- MOT VAI LM DyNe oG4 xhwm PHAP NHAN mufr 3y
QUYEN TREN THUC TH.-

Khong 1¢i dung 112%1: 4y quysn - nhu Tong

(1) Wit bio sdnz Thin so 205 nghy 15=5-1972
{2} Fhﬂt vio séng Tﬁﬁn &8 225 npdy 4=6=1972 V& &8 232
By 12—6-l972
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Thong da . tuySn bo - d8 dan ap Quoc Hoi hay khong
ché ddi 1dp, bdo chi, khong c0 ngh!a la Hanh phap
s& khong lam dyng su uy quyen or Quoc Hoi da trao
cho,

TrUUc khi nau 1an mnt a6 th{ dy diédn hlnh
tudng cling can de cep dén nhﬂng nguyén nhan dua dén
8¢ lam dung nay.

Ao= Nguven nhan dus_dén sy _lam d dmga_Jggt
uy quysn cua Hanh phap o

Nhu da trﬁnh bay khai 1ﬂdn K] tren, chihh
tu the yeu kém cua Ouoc Hoi 18 nguyan nhén dau tidn
khuyen khfch Henh phap 1am_dung luqt uy quyen. Hon
nita, Hanh phap cung 26 thd dua vao mgt Vai kho khin
cﬁa 153 Gao Phap Vlen trong nhiem vu kiem soat
hien tfnh vE hgp phap dé hanh dong vudt qua phgn vi
uy quyan ae duge pHo uya

1/.- Td the yeu kam cua Quoc HOi trong
vlec kiém scat Hanh phap :

T thé yeu kém cua Quoc Hoi bt nguon tu
sy chia re roi rae cda cac viﬁdgi dien dan o tal
Nghi trudng, thleu su 1ién kat va hau thuan chit
chﬁ elle mot ehinh dang munh ed ky luat k6 ca chInh
dang mgnh than chinh quyen tich e ung h$ Chinh
Phu,

Dya vao tu thé ysu kém sfn ¢ oda Quoc Hoi
Hanh phnp 1gi o dung bian phaE mua chuqc hau 101
ke& da 88 nhan vién Quoc Hgi ve phia mlnh da lam oh¢
Quoc HO1 1g3 thém yeu kém hon nua, vl thé trong van
dc ﬁy quyen, Hanh phaE da ném phan thﬁng trong tay
va Quoc Hgi ag_ vy guyen gan nhu khoan trﬁng cho Chinn
Phu ma khong hd kidm soat duge hanh dong eua Hanh
phap.

Seu khi dn ﬁy quyann Quoe H§i khong da kha



ning = vl t thé ydu kém cia minh - 48 kidm sodt

nhilng bign phop thi hanh ma Hanh phap ban hanh
- LY

trong thol hgn va pham vi ﬁy quyen.

Do ad kxhi Hanh phap lgm dung phgm vi uy
quyen mﬂ van khong s8g ghp phqi mot trd ngal nao ve
phuong dien quyeh 1UG chfnh tri,

2/~ 8u_khé khan cua 761 Cao phep vien
trong vide kidém soat hanh vi cua
Ch{hh_phu {

Sg khd khﬁn nay cua Toi Cao phap viqn
dugc the hian qua tham quyen kiom phap cac she 1uat
ma Hanh phup ban hanh trong thoi han va pham vi uy

quyan.

Thqt v%yg Hanh phap da can od vao sy yén
lang cun luqt pharp trong vzgc minh thi quy d%nh
tham quyen kiém sodt hop phap tinh cac afc luat, as
Hanh phap ban hanh nhﬁng sfc lugt ma khong 8¢ bi
chd tai boi ay kidm sogt cua ¢d guan Tu phap Toi Ca0y

Hanh phap cho r%ng nhing sﬁc luat aa
thoat ro ngoai sy kiem soat hdp phap t{nh cila
Toi Cro phap vien vi 1u%t phﬂp khong hé cho phep
Phap vi%n klem soat hdp phap t{nh cac aﬁc 1ug.1:e NEi
cach khac Hanh phup an 1gi dung su 80 h& cua 1u%t
phap 06 trude dé 1§m dung lugt phap hien hanh ma
hing 1ed 58 bl ché tai,

v vy xhi ban hanh nhﬁng sdc 1uat vigt
qua phgm vi du llDﬁ treng Qu luau my quyan, Hanh
phap nghi r%ng 181 Cao phap virn v6 tham quyen kidm
soat hdp phap t{nh nan 88 khong ad bi ché tai du
cac aﬁc lu%t nay cé bEt hop phap hien nhidn 4oi vdi
lugt uy quyen chiing nuga,

Woi each khac, Hanh phap de lgm dgng 1g%t-'
uy quyen ma khong lo ngal gip phai mot trd ldc che
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tdl ndo trén phuong dien phdp 1y.

3/ ¥ muon 1gm quysn cua Hanh phap : Tu
thé yéu kém cla Quoc Hblp sy khd khin uua T6i Cac
phap vien trong vige kiem soat hanh vi cta Ch{nh Phtt
13 nhﬁng nguyen nhén hoan cénh Aua den . lgm quyen,
Yhung chinh ¥ muén cda Hanh phap mdi 13 dong cd ¢

yeu,

Hanh phap lqm dung du 1uat uy quyen vi
hai dong ¢o chinh yeu, Mgt mit Hanh phap muon chung
£3 die v% uu thﬁngo val tro cd quan hanh dong ela
minh va, nit khac, Hanh phap cung mong mdn co nhﬂng
hanh d?ng nhanh chong cap bach ma khong wadén nhin
thay canh tranh 1ugn chgm chap ot Quoc Hoi.

That vgy, tu thé yeu kam cua Quoc Hoi
khien cho Hanh phap cam thay thiey tin tudng vao
kha nang ela Qudc HOi va e cem thay vai tro uu
thﬁng cua minh lgi wu théng han, vi vgYys trong nhﬁng
trudng hdp déic bieti Hanh phap rdn chﬁng 6 vai tro
¢d quen hagh dong cua minh" hanh dgng kip thii va
thfch nghi vdi tinh thd,

Hon nia, nhilng thu tyc tranh 1u%n chqm
ch%p tgi Quoc Hoi cung khién cho Hanh phap tu can
thay khong thé ngoi "hosnh tay" ohd doi cong trinh
lgp phap cta Quoc Hoi, trong khi ad chi can mot hanh
vi 1@9 qui 1& Hanh phip cé thh vuot qua thdl tuc 1§p
phap chgm chap tgi Nghi trudng.

Do do, mot vai sﬁc lugt dudc ban hanh -
mmt hanh vi don phudng ole. Hanh phap - du da khcng
duvc du lieu trong ph%m vi uy quyen ctia Quic Hbi,
ma doi tUGngcua cac sﬁc luat nay 18 qui dinh mot
vai lénh vye ¢d bin chiat 1ap phip by khdi, chi eé
thd duge fAn djnh bing nhﬁng Dgo luft ctda Quic HGd,

Tom Bﬁt, e the 3eu kdm ous Qudc Hgi, syt
khd khin oln Toi Coo phép viqn trong vigc kiem soat
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Chfnh Phu aA 1a hail nguyen nhan ngoai canh giup cho
Hanh phdp ty cgm thag khéng gép phai mot tra ngai nao
trén phudng dién quyen 1ye chinh tri, 1%1 khnng ggp
mot khd khin nso trén phudng dien cha tai phap 1y.

Sy treng nay vo tlnh as khuyen khich §
mudn lam dgng luat uy quyen cua Hanh phap cang co
e hii banh trUGng hon nfla ma dudi ddy 1a mdt vai
thf dy cy thd,

B,=- Mot vai thi du dien hinh cua su 1
dung luat uy quyen cus Hanh_phap "

M8t con 80 sic 1u§t dude ban hanh qua 1dn
- va. mit so sfc 1u§t asa di xa pham vi ¥y quydn 13 Jhai
vi{ dg dian hinh 48 ch minh a8y lam dung 1uqt uy
quyen ma Hanh phnp d8 dam chan lan.

1/ - Con 88 amfc luat qie 1dn i Trong thoi

n 6 thang uy quyen, Hanh phap da ban hanh tat
ca 60 sdo 1ludt ma da so deu ¢6 adi tuong trong cde i
lanh e lgp phap tu bén chat.

T sﬁc lunt ao OOE/TT/SLu ngay 8-7)1972
1a sfc lu@t dau tien aén sdc 1uqt cudi cung 8d
061/T/SLu ngay 27-12-1972 duge chia ra 1am ¢

- 29 sfe 1ugt thuoc dia hat an ninh quoc
phong.

~ 31 sfe lugt thuoc pham vi kinh t& tai
chanh (1)

Con 8o 60 sfe 1ugt 1a mmt con 85 Ehd ky
lye doi voi met thdi han ngﬁn ngui 6 thang, &dn
hon sd qu lugt ma Qudc Hgi phap nhiem I 1967=1971
& thyge hidn.

(1) (Xin xen phy bAn)
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' Bang so sdnh sau dAy gidp thay rd 3 ngnis

k a3 .
cus con 80 nNay.

pane LIBT x cfc sfc Lufr BaN HANH TRONG THOT

HyN Y quyEn
bon vi thoi gian 88 sfe 1u§t/th£ng Sghsﬁc Lo
t{nh theo thﬁng lugt trung
b
Thang 07/1972 o5
" pB/lo72 03
" 09/ 72 ol
"o10/ 72 01 10/thang
11/ 72 06
"1/ 72 41
A -~ F y. -~
Tong cgng 6 thang 60 sace lugt %S‘tl?;

Bive LTET k& cfc pgo uiT cOa qulc ugr Puip

NHIEM I 1967-1971

Pon vi th¥i gian | S& Dgo lugt/nidn 85 Dgo lugt
thoo nién khda khda truhg binh
19671968 11
1968-1969 20
1969=1970 13 53/nién
1970-1971 09 khda
Téng edng 4 nién 53 Dgo luat il,#13
khda

Nhin vio bang 11§t k& trén day,

wt § o

quan trong dude ggi nén 18 vio thdng cudi cung ota
th¥i hgn Uy quysn tic theng 12/1972, con 88 sfo lugt
dugo ban hanh dgt dén mic ceo nhit voi L1 sde lugt -
mot con 85 tudng duong cua odng trinh 4 nim qude

HQi phap nhiém I vdi 53 bgo lugt,
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hd Ihzcmg bidu dien dudi -:Iay 88 dién ta
dién trlnh 11én tgc. cun. 60 sﬁc luq.t dude ban hinh
trong thoi hgn 6 thing uy quyen
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D‘u!dngf b:Leu dion HJ. tren day chD ‘bhay ad
sfe lu%t ting dan va cang gan man hgh uy quyen bao
nhisdu, dubng bidu di&n cang ddt bien bay nhidu: va
théhg cuoi cung cua thoi han y quyen, thnng 12-1572
qudng bidu difn tién nhanh nhat,

Trong khi do, S0 sanh dudng bidu dien H
duﬁng nay phan anh . mot cong trinh lgp phdp d6u WBu
chgm chap.

S¢ ban hanh mdt con 50 sé= luat qua 1dn
trong mgt thei hgn tuong aoi ngfh ngii nhu tha ag
dem lai cho Hanh phap nhieu thugn 191 va nhieu rhuong
tien cai tr ma xhong ghai chd agi Quoc Hgi, nhung
dong thdi nc cung dua 1@1 mnt sy voi va hap aap
trong odng trlnh didn ché 1u§t pgap.

Con 80 60 séc luqt aon noi len mot cadh
hnnﬁ hon rbng cg{nh Honh phip = k3 t¥ ngly duUc Ay
quyen - 1am lugt roi ty minh thi hanh nhﬁng luqt

ad, Roi day. cho den bao gld, 60 afle 1ugt ay
mol thyo sy bidn mat trohg lfo s@ phdp ohd nude
nha & dudc thay thf bing nn cﬁng trinh 1gp phép
cﬁa Quoc Hgi 7

2/.= MGt vai gle luat dién hlnh vugt gia
pham vi Uy quyen .-

, Ddng k& hon bt 19 5 sfc lugt duge ban
hinh eung mgt ngay sau day &

- sﬁo 1u%t 026/TT/SIu ngay 30-12-72 ban
hinh &3 Hlnh lugt -

- séc 1u%t 02?/TT/SLn ngay 20+12-72 ban
henh by High sy 78 tgng

- sﬁc luit 028/T17/SLu ngay 20=12-72 ban "
hanh bg Dan luqt

~-3de lugt 029/TT/SLu ngay 20-12-72 ban
hahh b3 _Thuodng lugt
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- sfc 1u§t 030/TT/SLu ngay 20-12=72 ban
hanh bg Zugt dén sy va Thuong sy t0 tyng

poi tugng cdn 5 sfc luat trén &y khong
hé lien quan gl dén 4 18nh vuc an ninh quoc phong
kinh t& t&i chanh trogg 1uat uy quyan.

¥éu nhim muc dfeh trdnh sy chd ddi bidu
quyet bgo 1uat mot cach chqm,chgp olla Quoc Hgi trong
may né&m qua, “hau dem lai nhiau thuan 1%1 chc gdnh
hogt ehfnh tr Quoc Gia ma Hanh phep da phai ban
ha.nh S sfe luat Vg k& - du o vugt Que p v:l
uy quyen chﬁng nita - thi tral lgi sy ban hanh nay
ciing 4a tgo mot sy bat hegp phap hien nhien gay ra
nhicu bat 1gi tren phudng diqn phap 1y,

Danh r&ng ton trgng su on co trat ty
17 mdt cmph- g_g may mée la mot diou dggg;chi trich,
nhUng nguge lai cqu khoqg the naé _quan nigm dude
mot chfnh quvan dan chu L lad 12 chinh quyen Xem thuang
e w—
nguyen tic _trong phag nghie 13 dpm chén 18n nen
trat ty phap ly on ¢0e«

va lai, sy ban hanh 5 sdc luat neu trén
ed 18 khong d5n not qua ch, bach khan thiet biqn
minh cho si lam dgng luat u quwen ma Hanh pnag vi
v tinh hay co y vugt khol pham vl thy uy.

NOi mQt cuch tong qnat, viqc ban cap cho

Honh phap nhifng quyen hgn bat thuung trong tinh
trgng dc biat 14 mgt dieu can thiat hien nhién,
Nhitng tren thuc te, vi Hanh phnp thieu té nhi trong
viqc hanh x& quyen hgn bat thudn§ nén dn gay nen

ot so quan ngal trong dut 1u§n V) sg tal ainh chd
a¢ dge tai, V1 thS, khi 1&m thdi hinh xlt quysn
bat thudhg, ngudi ta tudng ofing can phai thgn trgng
ad khong d8n noi giy nén nhilng xie dgng tam lw
trong quan chung.

T a5, mdt sy tham lugng nhilng tinh trgng
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x6t
age biet; de/x.em th¥ nhitng tinh trang nay od thye sy
can thiet nyo hau xin dudo hanh quyen hgn bat

thudng 18 mot dicu cue ky hitu fch d81 vd1 ed Quic
Hoi lan Hanh phap°
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KET LUAN

Vige trac cho Hanh phap mot 8o nhﬁng quyen
hgn bat thudn§ trong nhﬁn§ thot ky dic biqt ela
Quoc Gla 1a mot au kien can thiet, nhung dong thdi
ad cung 1a mot van as g8y T nhisu quan nggl Va
nhieu bat ldi khi tinh treng xs: B3 oon phoi bay - il
nhisu ndt aac thu otia mgt Quoc Gis c tien. Thita
nhan nhﬁng quysn hgn bat thudng cho Hanh phap tie
la thita nhin nhing "bién phap ade tal tgm thdi" >
Hanh phap ap dung, thng méu thuan thay, dge tai
- du 1o Wioc tai tgm thdi" ohing nita - oling deu di
ngude lai tram luu dén chy ty do,

Dé cd thé tidt giam sy trgng méu thuan nay,
ngudi to thuling ngh¥ aéh mot vai bign phip sau ddy @

1) Xay dung wdt chinnh adng _mgnh, hilu hiqu e

adi lag___uc su ¢ Chinh th he thong chinh dang

hitu higu, ed g aas 1gp thie sy ndi 1% od cdu didu hoa
sinh tht ch{nh tri Quoc G thso chidu huang thugn
1gl tran dudng phat trién xu sd. Chfnh ha thong
hinh dang manh ve hﬁu hiqu md 1a dgng cd trong yeu
18m thay ddi hodn tosn ndp sinh hogt chinh tr; qude
Gila, *

Thieu mdt hé thong chfon dang mgnh, hity hiu,
ch{nh quyen khong co dudc mot t5 ohdc nao du mgnh
a& bhuy dgng quan chung,de giao aye chinh tri trong
moi giai tang xa hoi sva de lam mot nhip can trung
5ian 118n lgc pifl, Hinh Phip vd Lop Ph&p. Do d&,Lgp
Phap thiéu chat cho vl khing o6 duge mdt sy két hgp
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eo ky 1uat cua chinh dang as hoﬁc hau thuan thgc sy
cho chlnh quyen hofe dong val tro doi lap ed trach
nhidm adi véi chinh phi,” Yo the:Hinh ph&'p a8 phds xk

d%ng nhilng phuong thic kem dan ehu,thieu chan that

de lung lac Quoc Hoi va Ouoc Hoi cang ngay cang

0 re yeu kem trudc Hanh phap moi ngay'mot banh trudng
quyen hanh,

Vl v%y Sg hlen dien cua mot dang chlnh quyen
trong luc nay la mgt dleu can thiet de lam xuc tec
cho vige ket hop d01 lap chinn tri vo, lam gi&m thidu
sy lam phat chinh dang hau tgo thuan 191 cho nhing
ch{nh dang ¢S tam mie quoc gila ra d&i.

Nhung,muSn lam tron val tro mic tac ket hdp
d01 1ap chinh tri nhu va¥,dang ch{nh quyen phal co
ean bo nhlﬂt thanh,co chu thuyet va dudng 101 phu hop
v quyen ldi quoc gia as huy dong duge quan chiing
tham gia tlch cde vaoc sinh hogt chfnh tri.

Cho dén nay,dang Dan Chu dang ducc to ch&c ae
hau thuan chfnh quyen nén hay con qua sdm de rit ra
ldi phan doan gi, tri méc an dang chinh quyen hiqn
thoi cung dang trong vong "ren can chInh co" dé cai
thien vidc thu ngp ddng vién theo chién thudt "trén
ngap v01 va

Jat khao dang chinh quyen cung can phai thita
nh@n adi 1ap chinh tri mot cach d{ch thye vl doi lap
13 nhﬁng dong cd thuc day dang cam quyen 1de nao
cung phgi co gang ae phuc v ngc gia dung mice Nén .
khong thita nhqn sy hl%n hﬁu cua aot lgp chfnh tri
dung afn ¢d trach nhiem thl dang chinh quyen se trd
thanh mot dang thong tri, mgt luc lugng cung cd quyen o
harh cho mgt ché dg doc tai chuyen chinh,

P _2) Day _manh cong_cugp phat trian chfnh tri
uoc gia : Phat trien ch;nh tr% co nhieu dudng hudng
tuy theo quan nlem cte moi nguoi Vn tuy theo moi giai
dan cua lich su ma ch{nh quyen ¢é thé chu trong vao

'_'L




- 170 =

nhﬂng khia egnh phat trién chinh tri khac nhau. thng
mot trong nhung khla cgnh troi yeu cua phat trlen chinh
tri 14 phét trién din chu vi dan chu ¢d phet trien thl
mdi tao ﬁudb thuan 1gi trong v1ec huy dong cac tai
nguyen quoc gia va khuyen khfch dugle quan chung tham
gia t{ch cuc vao sinh hogt ch{nh tri. Dan chi & day

bgo ham dén chd ohfnh tri tde la sY tham gla ohinh trj
' cua quan chung, dan chu tu do va dun chu binh dgng.

3) Thye thi phet tridn kinh $6 : M3t khi phat
trien ch{nh tri da dat dude muc tidu mong ddi, nd a8é
trd thanh mot moi tr&dng thugn 19i cho viec phat trién
kinh te.

Qude gla khong the tien xa trén duong phat trién -
chinh tri ma bo quén phat trién kinh te. Quan chung 8¢ 0

khong thg nao tham gia sinh tht ch{nh tri mgt cach
tfch cuc mot khi ddi song kinh t6 con bap benh. Td de
dan chu deu kxhong e6 nghla gi khi son ngudi ché't doi
chua co mleng ﬁn. Khong thé co binh déng ehinh tri khi
chua ¢d blnh dang v3 kinh £,

Khi klnh t6 da phat trien, nd lgi trd thanh mot
yey to anh hudng ho tudng vl phat trién chinh trg
D son& kinh té kha quan, dan chung 8¢ tich eye tham
gia sinh hogt chinh _tri, kiem sont hﬁu nigu chinh quyen
va v vgy chinh quyen xho khan thidt 19p mot ché dg dgc
tai chmyén chinh,

Phat trien kinh t6 cting nh3n myc d{ch ticn dén
te lue tu cudng bt 18 thu?c ngogi vign va quoc gl&
S thOat bt vong anh huong cue nudc ngoai ngo hnu mot
chfnh quyen doc tai dua vao ths e ngogi quoc cung
khé ¢d oo hoi nny nd.

) gatl to ed cau ch{nh uysn va thuc thi cach
x8 hoi Cai td co cau chinh _quyen co nghia 1a
lam the nao as chfnh quyen dude gan vdi quan chung hon
phyc vy quan chung va quoc gia mot cach afe ide hon,




cai to cd cau chinh quycn cung con ham y rang cai
thlen 19 16i lam viec ve, canh tan thi tuc hanh chanh
cung chu trong den vei tro tich cuc chu dgng otia B
h? thong hanh chanh trong sinh hoat quoc gin, He thong
hanh chanh dugec gquan niem nh mot phan bo trong toan
bo quoc gla, chi nhim phuc vy quoc gia dén tgc chi
hong phal 13 mot cong ey phue vy ché dg hay suy ton
lanh tu nham.che d%y mgt tham veng ehuyan quyen dugc -
ngyy trang dudi chicu bal dan chu, Chd dg co the doi
thay Ve, chlnh phu ed the di qua, nhung he thong hanh
chanh vén con t6n tal va van con phue vy qude gia
lién tuc,

Cai £5 oo cau chinh quyen cling edn ham ngy dem
dan chu pho cqp ve nong thén va thie thi di@ phudng
cong dong phat trien. Khi dia phudng da phat trién
thl trunb ucng oung thgt kho khin di dén cho chuyen
quyen.

MEL khnc, cuch mang cong bidng xa hoi cun§ 18 mgt
disu klen can thiét thé hlen trinh do dan ehu cug, quoc
gia, CO cong bang %8 h3i, ¢S din chi tyY do thl hién
nhién khéng cd doc taie

5) Nang_cag dén tr{ : Phit trién chInh tri,
phat trién klnh te hay xay dung mot he thong chfnh
ding hitu hidu déu trd thanh nhﬁng cong trinh gia Jbgo
ngng hinh thuzc hon gia tr} &foh thye néu khéng ob bidn
phap nhim neng eac dan tr

Dan tr{ la mot yeu to, mot dgng 0o . tiém tang
mgnh nhat dé phat trien quoc gia, xay dgng dén chl va
chd ngy doc tui. Nang cao dan tr{ bao ham mgt su tidn
bo vén minh‘ not y thie chinh tri eao aa, mgt tinh
than dan chu d{ch thuc. chinn vi dan trI thap, ma hlen
tuong tron tranh trach nhiem tgi Nghi trudng mdi xay
ra, dan trf thap nen mdl oo hign tudng g chude trong
cong trlnh lap phap, va vl dan trf thip nén nha cam
quysn mdl dé dang mi dan bang nhﬁng hlnh thie dan chl
gia tgo ma thye chat lgi phan dan chu,
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Nht thé, nfng cmo dan tr{

gom ca hai chidu hi

tucng : dan tri vd phia quan chiing va dén trf{ v& phia

chinh quyon, Chinh quyén eling can
then dan chi thye sy va odi md. C
tam va chin that trong hinh dong
chinh quyen khéng d1 d8n chf 1

do va déc quydn cai tr{ dudi hinh

hinh thic khde,

phii ¢S mdt tinh
hinh quyen phai tte
cua minh, G§ nhu thé,
quysn, xem thudng ty
thic nay hofic dudi

NS1 cach khéc, moi dinh ché ai of GU?O dung xay

~ * a X
theo m0 thic tan tién may di nila

cling d8u to ro bat

dung cho quic gia néu dan trd cln thip kém vi trinh
dQ con ngudi chus dudi kip v&i ey phét trién nhitng

<~ £

dinh ché ay. Dinh chd hay khudn khd phdp 19 hodic md

-

thdec phat trid

khong tao re con npuvi,

b

a, ngudi ta s& od duge mot chinh
tai, mdt chinh phi chu déng va ti
h3i tien b3,

4%t chinh phi manh khdng a
ehty a§ng?va tién bd 1S%m§t didu k
gia vugt qua nhilng khé khén trong
thudng mo vién anh chuyén quyen ¥
quan ngei. MOt chinh phl manh kho
va tidn bY la mdt chfnh phi of ag
vdi nhifng nhu cau mdi va nhilng A

n dgu do con ngu&i tgo ra, chu q;ph ché

day

Vi S bidn phdp trén ddy ndt khi A8 thue hidn/

phﬁ mgnh khong déc

ot -~ P
en bo trong mQt xa

§c tai, mgt chfnh phd
ign can thiet dé quoc
nhilng thdi k¥ bat
hdng phai 13 didu

ng doe tail, chd déng
khs ning 2 afp dng
i héihméi trong th¥i -7

A * o . LY A . "
can dgi cus quoc gie Ta Qﬁgzgn vong quan cgggg va_gquyen
1¢i quoc gis 18 cin ban cus moi phudng cham hanh ddng,

M0t chfnnh phu nhut thé, ddng duge vinh ay nhin

18nh nidm tin tudng cin toan thé

-

qude dan trong vige i

hénh x} nhing quyen hgn bat thudng hau et nguy dat

nude va phit trien xid 8344,

Saigon,théng Oy = 1973,
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1- VIfT NGl s
1= BONG, Nguyen vin t Tinh trang khin triong v non tho
tri. Lugt Hién phap va oh{nn tri hoe = Saigon 1970
2~ CHAN, 18 alnn ; Nhitng gyyen dfie bigt cdn Téng Thing,
Injt HiSn phip vo ajnh oché chinh tr§ - Saigon 1971

3= b, Nghiem ¢ Lich trinh tien hda cua ¢d cAu hanh
chanh Viet Nem, Hanh chanh hoc ~ Saigon 1969

L= Df, Nguyen nggn die bigt cun co quan hanh chanh
trong_truong hop bab thudng, Giing vin Cao hoo
tu phap - Saigon 1971

S5« LINH, Tran vin ¢ Tham uysn kiém hién va kidm pha E
Toi Cao phap vign. Giang vin nam that 3 Lugt khoa
Hué 1570

6~ QUA, Bui phan trudng hop dc bigt, an boin od
nhin va su con thig gD oua cd uan Hnnh phap.Glang
vE&n trqt eu cong ang nim th Luqt khos Selgon
1969

T= TR, Nguygn quSc ! Ha chanh o) n hoc, Giang
vin Cao hge Hanh chénh = Saigon 1971

8~ Ti1, Tg v&n t Phuong phap ede khoa hoo xB hoi = Saiggn:
1570
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Paris Y 1959
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Unis d'Amerique, (khong thay do n#m xudt ban)
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odministratif, Tome I Paris, 1958

Be= TAC PHAM.

20=
21=
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¢/ Tap cuf,

22~ BONG,
23~ DINH,
2li- LAWH,

- TANH,
26~ ELNH,

2?“‘ LINH,

28- IIINH'

Nguyen vin z Mbt vai khia canh cua tinh trgng

kuan efip, _ggyet san Qué Huong, 80 30 tgggg_;g:
1561

Le. vﬁn ¢~ 00, quan hanh chdnh trude phap 1u§t vdi

trudng hop dfe bigto Nghisn ot Hanh chanh 1970
Tam cg nguyet 3

Nguyen hifu ¢ Quyen,hanh phap _trong nhﬁng tinh
trgng bat thudng, Zap sen quoc phong sb 5 thang
11=1970

Nguyen hitu 3 Vai trd cla Quic HO1 trong ché

do dén chu ngay Nnayo Nidn san Dgi hoc Can Tho
1968

Nguyen huu,, sy nham cach hée chfnh quydn.
N du_Ha 3 lw .

Tran thic ¢ Tinh trang khan cap va val tro cua

Qudc Hoio _ggxat san Qué Huong s6 30 ygggg_;g:
1961

TrEn thic 2 Tinh tr khan truung, tinh trgng
chién trenh. Danh ti phdp luit. Khai Trf, Saigon

29= N,V4Bs ¢ Ch{nh quyen ca nhin, Nghidn cu Hanh hanh

Tam ¢4 nguyet I1=1970

30~ TrifC BUBNG : D¢ ludt chtong trinh, mdt trUdhg hop

phén phap Jyo Nguydt san, Hoji Bao oda hoi Cuu
ginh vidn Hanh chinh #0 tyc ban 1970

31~ PRECIS DALLOZ : Ta Police en ocas de sidge. Droit

administratif. Paris 1957

D/ LUiN AN va LUAN VN,

32= CHI, I& Qué : Ie contrlle de 1?amscution des dépenses

du budget de 1'$tat au Vietnem, These, Salgon
1966




33= LA&I, Nguyen xuan @ Tucne guen giua Hanh phap va
Lquggég These, Saigon 1972

34~ TEM, Phan vin : Thim qpydn cua Togg Thggg ainx Ede
Ydot Fom. Lugn vin Cao hoe Hanh chanh khds ITT
3algon

35= TH4CH, Phan van H ggoc oi d@ nhi Cong HoE. Lu@p vin
Cao hoe Hanh chénh khig IVs Salgon,

36= VY, Nguyen chi : Tuong quan giffe Henh phap ve Lé
Luan vin Cac hoc Hanh chanh khoe III, Saigon,

37- Yﬂﬁ, Nguyen hcng gt uv quven 005/72.
Lugn vin dde sy khoa 17. Seigon,

E.- TAI LIEU DO ¢O QuAN CHINH quvEN xufr BlN,

38- B} Thong tin : EIEN PHLP D NHI cONG HOa.

39~ BQ Théng tin : HIEN PHAP DB NHAT cOng H)a,

L,0= B Thing tin : Ghfn nim hogt d0ng cua chinh phi
dé nhat cong hoa.

Du 38 01 ngay 2&-6—65

S&p lugt 215 ngay 7- 8~64 ban bd tlan
trang chlen tranh

~ Lugt uy quyen 80 005/72 ngny 28—6-?2
60 s&c 1ugt ban hanh trong thdi h@n uy
quyen £t afc luQ.t 002/T7/SLu ngay B=7=72
aén sfc lugt 8d Oél/TT/SLu ngay 2T=l2~T2
L2- Hg nghi vién H Conp tac 1§E ph E

Ky niem 3 nim hogt dong 1967=1970,

41- BO ¥

[ Ja}]
(=
P
[ 1]
1

Fo" .({H LE-

b3~ 4w L& VUNG TLP : Khai trf, Saigon. 1969.
Lh~ GRINDS ARRETS : Sirey, 1958,



4S- Nhat bao Dudc Nha Nam s3 1064 ngay 29=6=1972.
6= Nhgt bec Cnfnh Ludn 86 263l ngdy 8-12-1972.
47~ Nhit bao Vidt Nam 83 065 ngdy 31-12-1972

48~ Nhit bao Séng Than 88 203, 205, 225, 232 thing 5 vi
thang 6 - 1972,

IT.- ThI LIBU PuONG VAN,

9= Phé Chu tich UY ban thdo hidn 1967.

50- Nguyén Chu tich Uy ban tu phdp dinh ché Thugng Nghi

Vign 1967 - 1970.



BANG LIfT X VA PHAN LO4I 60 SLu TRONG THOT RyN OY QuyBN

PHY_BAN

36 Thi|Xy hidu ota zmmM ban mmm_nmnsudmw ¢ [Lanh vye cia Séo Ludt [pO1 tugng nsm sfc Luat 1ién
tu Séc 1ludt hanh trude N | o T o quan dén
01 002-TT/SIu | B8.7.72 |DL 003/68 ngay x Téng dfng vién
02 |003-TT/SIu " o I9:668 x HS1 dodl va héi xudt
03 00U ~TT/SIn | I5.7.72 o pd Bidn phép an ninh trong
wwuw duﬁnm chién trenh
va wﬁpmw aﬁma wﬁmd
ol 005 =-TT/3In | 25.7.72 o X Bidn phap ap msﬂm trong
¢wuw wﬁ@bm ownwu tranh
va thidt nﬁmﬁ Hdmd
05 006=TT/SIu | 28.7.72 o X Quan dﬁﬂm biou
06 CO7-TT/S8Iu | O4.8.72 |DL I9/69 ngay laui ché bao owH_
30.12.69 | x
07 008-1T/SIn [ I2,8,72 {8Lu I16,7.I91I9 X zwnnm awmﬂ d0c ma nsq
08 009-TT/SIn | 26.8.72 0 x mou HouSOH mai nsuwu thé
dwmﬂ thu cdng nﬁq
09 OI0-TT/SLu | 01,9,72 o x owm tai nhing dOH pham
nmﬁ an ninh QG va ﬂume ty
ooum nonm
10 011-TT/3Lu | 02.9.72 0 X mou nozm ky lugt quén nhén
ooum oUﬂn
11 | 0I2-TT/SIu. | I16.9.72 | DL 009/69 ngay | x Qui chd chinh ddng va ddi
19.6,69 18p ¢ nwmsw trj
I2 0I3-TT/SIu " DL 006/70 ngdy Toa an quan su mit trdn
NW-@-.NG X
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36 thi|ky hidu cua|Ngdy ban [Sia d8i 1uft ¢S |Linh vue cua sde Luit |DOi tugng ogm séc rsmﬂ
ty Sde Iuat hanh trude AN | QP KT | TC |1ién quan dén ..,
13 0Tl -TT/SLu |2I.10.72 o x ewsm disn tho
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15 0I16-TT/SIu |23,11.72 c X Tham aﬂu.ma X6t x .aop phym
lién Uw dén ﬁbo omﬁ thé
cEin cude
I6 0I7-TT/SIu |25.,11.72 ) X mw@w phap ap m:um trong
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I7 0IB-TT/SLu " 6 x wwoﬂ phap ap dyng trong
trudng hgp tuyén b3 tinh
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hdp wumw
50 |05TI-TT/SIu " 0 X ewuma 1gp thus trude g
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