


fradmg Pei Hoe Ludt-Khoo khing tén thinh,
cung khong phin-afi nhimg $ kién phét-
pifu trong bén luin 4n. Nking § kién ad
do the-gift hodn toin chiu trdch-nhifu.






ST . "'H?F_FK’W’EE&TETE":"

R R T L T e s g+ et

!

Thanh kink tri én

Gs. NGUYEN-VAN-BONG
Thac-s{ Cong-phéap

Gido-su thye thy Dai Hoo Luit Khoa Saigen
Vign-Truong Hoc-Vign Qudc-Gia HAnh-Chénh

d& vul 1ong bao trg lugn én ve tén
tink hdéng-dan'tS% trong viéc thue
hign edng cude khao otu niy.






'DAN NH4P
THU-VIE v QUOBC-GIA

I, 7TIfN TRINE LyCE-sU TRONG gA uUT TUQNG-QUAN cITA HMWH-
PHAP VA LAP-FHAP. -

Nim 1938, Welter Lipmesn 6% vi&t : "Hinh-phdp
nflt odng mdt Lde efe quy¥n-lyc vit-chilt lan tinh~th¥n. Nghi-
vifn vh qubn-ching déc chidm thayge quygp. DS 1a m@t su
h¥n logn ndi bd g2 phd héng hg-théng hign-phép cha céc.
Qufc-gia dén-chu ty-do® (1). Dbng quﬂn-ﬁigm ad, giéo-su
Ewile Giraud qub quy®t : "NBn dfn-chld dong kxhémg-hobng vi
quy¥n hinh-phdp hign ro nbu mét nbuge ¢ifm cun nén ddn-
chi* (2).

Nmmg nbfn xét trén cho ching to bift a7 o ndt
thyi-ky o} Quoc-Hi chidnm duge wu th€ trong t8-omic chinh-
quy®n v chi-ph#i Hnh-phdp. Tuy nbién, trong nhimg ném
ghn aby, ngudi to lgi bdo adng "sy swy thn ohe Qutc-HEL" (3).

Nhu viy, trong 11011-51} alic. n¥n dﬁn-chfn., m8i tuong-
quen gilfe Hinb-phdép vk Lip-phdp 4% bifn=chuydn t thdi-apd
hodng kim che Qufc-HOL seng thdi dgi uu th€ clie Hinb-phiép.

s vu_taE cha quic-m{I.

Tod ppy-Phuong, ch&é-ad dén-cht xuft hifn duéi fnn-
nubng che hpe-thuy€t chl quy®n nhdn dén vk duge t8-chie
theo chi®u hudng oha hee-thuy#€t phin quydn. Nhimg hpc-

n sfch n

1) w. L:Lp‘me.nnE ¢répuscule des’démdcre.tie'e, Pc%is, 1956$
Y

tpong 80, {Tuy Quie xufit-bon ném 1956, -quy
gz duge trude tée vio ndm 1938).

(2} E. Gireud, Lo erise de 1o démogratie et le renforocement
de 1'Exdoutif, Poris, 1938, vign don trong Le pouvoir
exécuti? dons les dégocraties d'Eurape et a'Aamérique,
1938, cting ngt tde-gla, treng 7.

{3) Hitohner rnd Harbold, Modern governrcent, New-York, 1963,
trang 422.
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Trude quy¥n-lye menh-nd cha nhd Vue, ngudl ta thi&+
18p m{t QuBc-HPL vi gieo phé cho né nhimg axc quy®n ¢€ hgn-
ché quy¥n-hink ring 1én @ : quy®n Lip-phédp mp QuicHp]
hanh s nhdn danh Qufs dfn. T ad, ngudi ta théy sxuft hidn
cde khdi-nidm "ludt-phdp bi&u hidn ¥ chf chung", " Quic~-Epi
aci dién cho chﬁ_quyén nhén ddn" ... vh khuynh-hudng théng
thudng ote cde h@c—thuyét dfn-chi T3y -phuong 1% xie nhgn
wu the ola Quc~-Ho1 .

Ngt khde, bin chft obg cde nhigm-vy 18p=phip vi
hinh-phdip nh&t thift t¢o nén ndt ddng odp gilte che co-quen
phyu-trdeh i sy 18 thude ola Hinh-phdp vio Quic-~-Hgi (1).

Lip-phdp 3% ra cie qui~tée tthg-qudt, Hinh-phdp chi hdnh-

agng trong khudn khd cde qui-tde ad. Lip-phép 1% ndt " quy®n

-1ye nguydn thiyn, trés lgi, Hinb-phdp ob khu nh-hudng by
¥ F D ny

gt vio hing mdt "quyBn-lye chuy&n hént* (2). W61 khde 41,
cde qui-tde cln Hanh-phép chd auge t4c tgo trong khudn khé
Ve gidi hgn voeh re bdi cde Ggo lugt. Uu the ol apo 1ngt
bao him wu the eds nhd 18p-phdp. |

Noi tdm 1pi, xuft phdt t 4fn ching a8 gidi hen
VUong quy®n, duge gico-phd nhigm-ve tic teo nhimg qui~tde
md Hwnh-phdp phli thi-hdnh, Quffc-Hpi ngey th 1de so khed
cla n®n dfn—chd da duge eOng-nhfin m$t wu the a6i véy
Hinh-phdp. '

B. SU_THNG-cUONG QUYEN HMWH-pHAP,

Qubc~HQi duge coi 1% co-quen duy nh#it Ggd-dign
dén-ching. Hinh-phdp chl o4 nhigm-vy thi-hinh cde quy&t-

(1) u. Duverger, tdc-phfin a3 drn, trong 164,

- (2) 6. Vedel, ILe probléme des ropports du 1égislati? et de

1'exéeutif, Revue frongaise de seience politigue, théng
12 ndm 1958, treng 757. *Per le feit méme que le 14 g-
latif ait le pouvoir de poser des régles g 1éroles,
dens le codre desguelles 1'exéeoutif devre agir, il
prend figure de "puisgance origineire® et tend » re-
fouler 1'exécutif ou rong de "pouvoir aérivér,
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‘ginh che Qufc-HQl o of die-vi thép kém. SY td-chic chfnh-

quy®n nhu vhy khéng ghy To sY bEt tign ndo. Thit VE¥s chink

co-cfu kinh-t& chn cde Qubc-gia Mhy-phuong 4d1 hdi mft
chdnh-quy®n y&u kén mh phouo-vi hopt-gfng thu hep trong lanh

e qufc-phdng vh an-ninhb. Ch&-a9 tu-bin adi ndi Chénh-quy®n

xhéng qugec con-thifp vho sinb-hogt kinh-t8, nft 1onh-vae

ty-do ol tu-nhin. ohdnh-guy®n ohl duge con-thigp kbi TRt

ty céng cgng bi rfi logn. Ngodl trudng-hop &6, nguti to chl
nufn ¢ nft Hinh-phdp 1w wd. S¢ phét-tridn winh-t8§ 47 queo
xa-hdi Toy-phuong g#n tinh-treng fn-ainh s trht-ty xo~hgi
nghy cong ving them vh cha atn dhu thE=ky XX, cdn cfn quy®n
pinh negly cong nghidng ve phic qubc-H61 .

QuyBn-1lye phip-1§ 61 thugng cha qubc-Hoi, trén

thgo=t&, srh thinh vd ndng. Dinh 1uft s¢ adng 1de nhe cung
o hidu af 1%% a8 mdt chénb-pht, nhmg 1ai bt lyge trong
vige gem 1gi cho chénb-phlh wht sy tng-hd wnk af gldp Chinh-
phit tiyge-hign quge nhiing obng-tée 14u dhi. Nén 1dng trube
tinh-treng &é, 4o ching huadng ve nhimg ché-ap o h€ rong
1pi cho b9 ndt uy quytn. HQ g3t sy tin tudng vho nhimg kd
moo hifm bift khol thdc nhung sy chén chudmg ohn np. T &6,
whli abu cdc ch€-Gd abo-thi qubc xa V& phét-x{t (1).

son gg thét-bal olo ché-a) dde-thi, vin-a® chi t8
ode ainh ch€ chinh-try duge 434 ro trong nhimg chi®u budng
ndi md. Wedy trube, ngudi to b thip Einh-phép, &n 1i¥n
véL sy sx-dung quyen ninh che Hinh-phép nhimig bifn-phép ¥
phdng khdt khe aén nfi nhmg bign-phép ndy duc d€n sy t8-

C1iEt cda Einb-phip. Neudbi to ngd vue Hinh-phép vl cho ring

ohn ohft che Mnh-phép 1d niu=tiudn véi ché-ad dtn-chi.
Quy®n hivb atn chu duy nhit chl ¢é thé 1d quy®n hinh 0‘3"5".
Qubc-~Hji. o

(1) Burdecu, rroité de Science politique g_uy@ﬁ Vil,
trong 290, .



geu th€ chién thd bei, néw fnh-phép chus hobn todn
thodt khdi nhung sy ngd vge, ngutl o cing khéng cdn col né
odu thuth véi oh&-a9 ifn-chi. Ngudl to khéng cdn tranh-lufn
v® sy chn-thift cua mQt Hinh-phdp wmenb, cd ahy at quydn-
hinh. Nhimg of-ging ting-culng quysn ninh-phép Gugo nhin
thiy kbdp mei noi, ngay ol tol nhing nude xun nay vin trung
shinh véi § tudng "Uu thé ot Quc-HGL". |

gy ting-cudmg ndy duee thyc-hign blng hal phuong=
shbe kbde nhou. Upt uzt, nbé b tnd 1h k€t-qub che gt SV
biln aéi dtn ddn cde nguy en-tée nign-phdp 4o of 15u bdi
sy dp-dyng vd gibi-thich che nguysn-tfe 46 trong thyge-t€,
bhl sy vin-dyng cfo lyc-lugng ohinh-triy hign hum trong ohé
&5, Myt khde, su ting-cudng quy®n hinh-phép of thE€ auge
tm;c-hi‘én.bc’ri nhing sy su-chinh hi#n-phdp, bdi sy bon-hinh
mdt hi&n-phép néi trong 66 Hinh-phdp quge cng-nhin ngt
dia-vi wu théng vd nhing phuong-tign hinh-adng hum-higu.
Doy 1h trudng-hep phin nhidu cée Hif#n-phép dugc ban-hinh
gou th-chi€n thi hoi, a%c-bigt 1o cdc Hi&n-phdp cha cée
nuée £ Phi méi thu hbi gc-14p trong giel-dogn ghn aty.

Yem nhu viy, s8¢ tign-trifn cha ch&-4Q dfn-chl &=
Ihm doo nguge cén ofn quy¥n binh V@ phin Hhnh-phdp. Tuy
nhigén, wot Hhin-phip fuwge ting-cudbng khdng phed chi 1% aie
hiu che ch€-4Q din-chld ty-do. T traée th€ chifn thd hai,

ngedi to do ting thiy cufft hign nhing ché-ad chinh-tri oo~

nggi uy quydn, niimg ch€-g) age-thi trong ad oé =g tip-
trung quydn-hinh vho trong toy mGt ngudl hey gt nhdn
ngudi. Do &6, cin tim nhttng ey khéc bigt gitn ngt ch¥-aH
adc-tdi vh ugt ch&-4% dfn-chit trong 48 cd sy t3ng-cudng
quy¥n hinh-phdp.

IT. §7_TANG-CUUNG QUYEN HANH-PHAP v) cHE-D{_DQC-TATL.

| Gi%c mht ch&-a{ md Hinh-phip duge ting-cudng vi
mdt ché-ad afc-thi of sy khdc bigt v c&n-bln bign-phép,

ey



v® kj-thult didu-khidn Quéc-gic v v® y-thfo-hd.

4. KHAC BIBT VB CXN-BAN HIEN-PHAP,

oruée h€t, v® phuonge-didn cin-bin hién-phdp, khéde
véi ché-a afe-tdi, sy tiAng-cudng quyin bhinh-phép kuldng
1dn glén-dogn sy 1i8n tye cle quydn bdnh. Le di-nhidn,
cting cd khi ch&-ad &fc-thi duwge thift-1%p md khong gly ra
nhing ay xdc trén chinbetr] vh za-héi. Nhung théng thudng,
sy chifn guy®n cha nhd dfo~thi dem lgi wdt sy sldn-dogn
mgnh bpo véi trit-ty hifn-phdp hign hinh.

s&b-dal nbu viy, vli nhing tinh-treng gly re sy thoy

a8i oh€—d adi hdi mft sy gién-dogn véi trit-ty o, Ch¥-ad
dfe-thi, ty bin ch#t cle nd, khdng phai 11 ndt phuong
thufe 48 cdu chite nhimg cufe khing holng ol ecde &jnh ch€
(1) N qu5 mgnh bpo df sta abi nh”ung soi 1%m cha ch&-af.
Bin ohfit oba ch#-d§ ado-thi adi hdi nhung nhigm-vi khé
kh&n hon : nd dem lai mdt gle.:l.—phﬁp cho nhung cude khu.ng-

hotng cla chinh Quéc-gia md § tulng phép-ludt (ide du
" droit) 4% trd ndn suy 4BL, khbng cdn phi-hgp véi xa-h§i
hign hitu. Ch&-3f @Qc-tdi dem lgi mbt ¥ tubng phép-lult
néi bing nhung phuong-thdc beo-dfng. |

(1) Theo G.s. Burdeow, &di sthg,chinh;tri cuﬂ cde d@1 t0¢
6 the trai que boi logd khunnr-hoe.ng : khu.ng hoong cueo
c;;c djnh ch¥ ?crlses des 111atitut1m1s) vh }:hun -hof-.ng
cup Qubc-gia {crises,de 1'Etat). Nhung ouoo khung
hopng cde djnh ch€ xdy rg. do sy tdch r¥i con ng;u: i rg.
kpm “ainh ch¥, sy suy eiim uy quy®n vk, sy bi
sinh=-hogt chmh-tr . Nhung cuge khu.ng ho n’1
khong trhm tyong vh cohr lién-h§ agn vifg té-ghtc ngi-
b8 sy hdnh su quy‘én hinh, Oufe khung hogng cus Qufc-
glic cd tlnh cdch trim trgng hon, lie?-hg dén ¥ tudng
phg.p—luﬁt md, Qubc-gia th hien vd ch th duge
i-quy&t béi wt cufc cdch-mpng. Treité de Science
polltique, quyén I, trang 260 vi k€ tifp,
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B, EHAC BIBT VB KY~THUAT PIBU-KHIEN Quic-GIA.

So sfnh ky-thuft ¢1¥u-khifn Qufo-gic trong mit ché-
a9 wd quy®n hinh-phfp duge téng-cudng vh trong chf-&f afc-
thi, niing ai€n khdc nhew rét r3 rgs.

Theo 1f-thuyft, sy $ing-cudmg quy®n hinh-phdp vin
duy-trl cde nguydn-t¥c hin-phdyp ¢z cd i trude vh cbi sdn
@8i odc nguyén-tdc &d khi Ap-aung vd glai-thfoh, nhung
- khbng phl nagn né, Dudl ch€-ap afo-thi, nhd cPm-quydn coi
ky-thuft chuydn ch€ 13 wft phuong-tinfe théng thudng trong
sy aidu khié’n Qudc—ﬂir.‘. Ghé';&-';‘i aé aga vho vige @fc quy®n

quy &t-ainh cho ké thﬁng—tm, tip-trung quy®n hdnh vio tay
mt thidu-sd, vd huy bd 9l bign-phdp kiém-sddt cing nhu
gidi-hgn hanb-vi cha nhd chn-quy®n. Nbumg sy gidl hgn ede
quy®n ty-do céng cbng, sy kidn-sodt du-lufn, sy dp-dung
n§t ch#-ad chnb-sdt, sy tip-trung moi lye-lugng chinh-tri
vho @t adng duy nhé&t ... aBu 1} nhung bién-phdp nh¥m b&t
buge dfin ching pbuc-ting mgnk 1gnh cla chénb-quydn, Trong
p§t ch€-af mh Hinh-phdp duge ting-cudng, odc phuong-phép
gidi-hgn vd kifm-s0dt chénh-quydn theo 1f-thuy€t adn-ohd
c8-ai8n ¢é thé khéng duge thye-bign thyo- -5y hoyc trift-ad
f\p dl,mg. Tuy nhién, trong ché-4{ aé, te vhn they cé nhidu
dang, cd sy phén quy®n, ¢d cU-guan ngon lufn Goc 19p v.Viaa

Sy kbée bigt ndi trén khdng phdi onl 1% nft vén-g@
"age ad" (1), ud odn 1k ndt vin-ad nguyen-tde. Thit viy,
ky-thuft phép-1y cd-aidn, tuy khing thich-hgp, nhung trén
nguyén-tdc, khéng méw thufn véi wdt chinh thé ob Hhnh-ph&p
duge téng cudng. Trdl 1ai, nd tuyft-afi twong phin véi bin
chft vk 1y-thuy€t océin~bin che mit ché—ad ado-tdi,

(1) Burdeou, tdc-phfln ¢ an, quy&n I, trong 270.



TR By

-B-

c. EKHAC Bifm TREN PHUONG-DIfN ¥ tufc ub.

Trong ch€-ad adc-thi, nbd chm-quydn cé nét ¥ thic
b§ vi cudng-bfch dfn-ching phli ocoi nbw mdt chin-iy tuydt
adi, bft ai djch. Gifo-su Burdeou goi aé 1 ch¥-ad *qQuydn
hinh ddng kfn®, tfc 13 mft "ch€-ad trons ad mgi co=ché
hifn-phdp nh¥n phypc-vy ¥ thifc hd che nbing ngudi ob -quy®tn
vh duge afp 4%t nhe th€ nho d€ odc quan-nifuw chfmh~tri tréi
nguge khdng nhing khéng cé nt co-hfi nho tién tdL sy Gi%u
khifh Qu¥c-gin bing nhimg Gudng 16i hep-phdp, mnd bon nita,
khdng duge hifn-phdp cho phép phét bidu sy adi 1gp cla
ninh® (1). ™ ¥ thée h§ obinh-thfc ¢4, Chdnb-guy®n suy
di¥n ro nhing chi-nghies chfnh-trj, xo-hdi, kinh-t€, vin-
hér chi-ph¥i tHt ch cde trpng-thAi sinh-hogt ol Que~gla,
chi-ph8i ngi hogt-dfng, mpi n€p suy-tuw vh tinh chn cd-nhén,

Trdi lpi, trong mdt ch€-ad md quy¥n hdnh-phdp duge
ting-cudng, Chénh-quy®n khdng gb vd sinh-hopt, tu tubng,
tinh chn cd-nhén trong ntmg gife di¥u vinh-ctu. Ché-af ad
e th€ A%t ro nhing myc-$i8u cho chénh-quy®n, cdu odnh cho
xo-h{i, ninmg khong ai tdi chd voch o¥n adt eu oénh cho
con ngudi d@lcuﬁng-béch dtn-chdng tén-trong.

Ngudi to thudng coi chh-nghfe ¥de-xft, chli-nghle
Pnét-X{t ¥ vh chb-nghle Quée-xa Ddc 1k niimg § thfo hd

(1) Burdesu, tfc-phém A% d%n, quydn IV, trong 483.
"Le régime de Pouvolr clos est celui dmna lequel tous
les méooniames congtitutionnels sent destinds » servir
1'idfologie des hommes qui détiennent e Pouvoir et
sont cménagds de telle sorte gie, non seuwlement, leg
conceptions politiques contraires ntont aucune chance
d'acceder par les voles légales & la direction de 1l'Btat,
mzie encore ne sont pes constitutionnellement outori-
sées & fnire entendre leur opposition'.
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afc-tdi. Chh-nghfa MAc-xft quge thyo-hifn tpd Nga-sb, chi-
ph#i t4t ch moi lhnh-wyc sinh-hogt vd suy tubng. Cifu odnh
cle chénh-thd 13 x3y-dwmg mt xe-hfi khéng gisi-cfp, 13
ddo tpo mdt con ngudi méi, con ngudl cft.:. _Q_ﬁng-__-s!_m__ chl-nghia.
¥ thic b§ Phét-xft vd le-XZ oing cd tinb cdch ado-thi,
vi Guge chdnb-quy®n coi 1k chin-1y tuygt a1, 12 mype thude
" cho tHt od mei sinh-hogt Quc-gie vh xo-hfi.

I11.- LoI-fcH cU4 pR-Thz, -

Lugn & ndy nhim gdnb ton nhimg sei 1bm _bf_le. quen-
nigm o8 aifn v¥ vei trd Quic-HL vh do &d, ching-uink je-
vi @M nto cla- Eih-phdp trong td-omfe edng-quybn,

~r ] B 2 N x \
‘A NHUNG SAT TAM CUA QUAN-NT}M cO-pIfiN vk var Tmd
gufc-EQI. *~
’I‘u 12w, Qufc-Hyi duge ¢oi 1% ca-quen thy uy cha-
quytn nén duge cbng nhfn wdt aja-vi t6i cao. Lufit-phdp
phii adng trén t4t ol ode quyt-ainh knde oha chénh-quy¥n,
Viy, Qufc~H{i 1% co-quan lim luft cuing phéi ddng trén odc
co-quoen. khie. '

~ Quan-nigu nky khong cdn phii-hep véH thyge-t€ vi .

1 - Ngdy ney, "sg ti€n tri@h ola n¥n dfn-chd ax
ebng nhin ndt hidn tugng cbdec ohdn 1k ¥ din Iudn ludn
mudn ty winh chen 1%y ngwdi dgi aidn ohe winh ab ring
Hinh=-phép hay Lip-phdp? (1). B&i thé, khéng phii chl of
Qulc~-B{il 1d 4pi-aifn nhin dfn. Vi chi-tuy Hinh-phdp cung
cd tu-cdch #y v vi ndy dugc t&n phong bdi todn afin.

Tedi Hoo~KY, mic 4l sy hifn didn cle cde obetri ag-

nhi cffp, Téng-Thong ¢ thé quge col 1k do todn dén bhu 1&n
qua cufc phd-thdng adu phifu tryc-tidp.

(1) ngygn-vﬁn_\—Ban‘g,-LuE.t ‘Hién-phdp vk chinhetri-hoec,
- 1967, treng 152. R



- 10 -

Tei Anh, trén 1y-thuy€t, Thi-Tudng do nbh vus lya
chon, nhung trén thyc-t€, do dtn ching glidn-tiép chi ajnb,
qua cuge bhu-ol He-nghi-vign.

Ted Padp, vl nhgn thic duge sy gio-téng uy q_uy‘én
uh sy tfn-phong qulc-gia dem 1¢i che vi chl huy Hnh-phép,
T8ng-Théng De Goulle &2 §B-nghi she @di phuong-tife bhu-ch
Tdng-Théng do cufc trumg-chu ddn ¥ ngdy 25.10.1962, yé lgd,
trong cufc hop bdo nghy 31,1.1064, De Goulle dn tuyén-bd
Uy quy®n bit khb, phin cle Quic-gia duge din-ching uy nhign
tron vgn cho Tﬁ'ng—{]:'hﬁng". Sy khgng &inb ndy, le ai nhién,
khdng th€ dugc chflp nbdn, niumg nd o § nghia vi ching b
sy tdngecudng uy quytn ohe vi chi buy HMnh-phdp bdl mdt
cufc ph8-thbng ahu phidu (1).

2 - M&t khéc, sy phin bigt giuc nhigm-vy hdnh-phép
vh 13p-phdp ohl of gid-tr{ tuong adi.

Trudc h€t, ching to khéng thé néi r¥ng Lip-phdp cni
¢ nhigm-vy 18y nhimg quy&t-ainh t8ng —quat vh Hz‘.nh-ph dp chi
bidt thi-hhnh 1ugt 18. Sy thit 1 wol co-quan trong phame-vi
hopt-afng che winh od nhimg quydt-ainh t8ng-quét vh ridng
bigt.

Hon nite, Hinhephdp olng x&m 18n 1Znh-vye cha Quéc-
Hpi. Ph'n 1én cde lufit-1% do Hinh-phép dy-thdo, cbn Qubc
H31 ohl vifu-quy€t mh thdi. DEL khi, nhing dge luht ole
Quc-HGi ohi ’9’31-(11311:1 mdt khudn kh@ rPng roi trong ad,
Chénh-phl hinh st quy'én 1¢p qui bd¥ng cdch 1km nhing "hdnh-
vi od pbom-vi téng=quét vd vé cd tinh", nhing hdnh-vi od
btn chét 1fp-phdp theo nghis ¢d truydn. Ngobi ro, Quifo-HGi
thudng uy-nhign Hnb-phdp quy®n 1dm ra cde qui-tfe od gid-

(1) André Houriou, Droit Constitutionnel et Institutiona
politiques, trang 541,

f
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try che ¢po luft. Tgi nhi®u nude, 1¥nh-vge 1ip-phép 4% 3
gidi-hon r&t nhi®u bdi vide chfp-nhfn wdt quan-nilm thye-
chét v8® gpo-~1ufit. _ '

Tém lgi, trude mdt Hnh-phdp duge tfn-phong béi
todn @8n vk chia x® quyBn 1fp-phép, Qufc-Hii khéng cdn gilt
&3e-vi 49c tdn, Hinh-phép, do &6, of vai trd nzgdy chng quen
trong vh chifm uu th€ trong Quc-gic.

a, » - ] ’
B. HANH-PHAP, CO-QUAN DAU NAO CUA QUIC-GIA.

. Trong ch€-ad afn-chlh hign dpi, co-quan &M niec cla
18t cd sinh-hogt chinh-trj 1% Hnb-phdp. Ehdng of wdt Quec—
gia nho trong 84 cd cufc sinh-hopt chinh-tri Sn-ginh vd
phén kxhdl nd trong-t8m 13 Qubc-HHL.

Hinh-phdp c¢é vai trd chl-adng vi nhign-vy che
Chénh~quy®n ¢2 trd nén ndng n®. Chénb-quy®n phhi giﬁi—quyét
ngi v&N-a® cla x2-hdi : ti sy & no ol todm ddn adn ay
sfng con clo xf sb, DFL véi mbt vhi nwde, trong tinh-trong
bang giao qufc-t€ ngdy nay, nhido-vy @6 vugt ra ngodi bidn
gidi Quéc-gio (1).

NPt nhifum-vy ning n® nbu vdy khdéng the dquge gioo-
pbd cho Qubc-HFL vi ndé adi hbi nhing khd-ning, nhing hifu
bi€t chuyén-mdn md wyt din-bifu trung-binh khéng th€ od
duge. Ngodi ra, thi-tye 1dm vife & Quc-HfL of nhi®u khuyds
ai€n : Th¥i-gicen 1du vide qué £t, khéng ad a8 thBo-lun ve
t8t cf cde cdng vide che Quc-gia nghy ctng nhi¥u vh chng
phfc-taps phuong-phdp thio-1ufn céng khol vA gite nhidu
nguti khong thé 4dp-dgng cho mit vhi v&n-a% ohn gilt b-mbt
tuygt ddi ; th&-thfc thio-lufn chdm chpp vA ning n® khdng
thich-hgp v&l cde vén-g% ohn ph&i quge giai—quyét nhenh
ohéng vh kip thdi.

(1P Jeen Meynoud, L'exdéeutif dans 1'Etat modeme, Bulletin
internstioncl des Sciences socicles, Vol. X, N 2, 1958,
treng 188 vd k€ tifp,
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Hinh-phdp khbng nbimg o¢d voi trd ohd-dfng vl nhidwm
v nng-n® cla Qufc-gia, ndk odn vl duge coi 1} &pi-didn v
bho-vE quyBn-lgi chung., Thit vy, s¢ quin-tri cdng-vy, wht
phtn 1dn, duge thye-hign bdi nhimg quyft-ajnh dung-hde giite
cfe quy®n-lgi vh ydu sfchk a€i nghich., Chinh HMih-phdp of
nhigm-vy xfc-dinh nhing tigu-chufh cla quyBn-lgi chung aé
Ap-dung trong vife gili-quyft cde tronh-ohdp (1).

Xem nbu viiy, ding nhu nhin xét cha Henri Chardon,
ngey th nén 1911, *ab vdi phuong-thife bRu-c nko 4i nia,
Quc-Hpi khéng pbdi vdh kndng thd 1k uit nhdm sidu-nhdn bhidu
bift t4t cd, quén met quyen-l1¢i riéng tu, af ngdy ngdy giddi
quy€t cufc sbng xo-hdi cla Qufc-gic. Qubc-HYLi qui-ty nhimg
y-si, nhung Iufit-sw ... nhing ngudl nd ching to cho ring
cé khd-ning ¢4 thyc-bidn u§t ey kifnegodt,trong vdi gioi=-
doqn,cbng oufc &iu-hinh cde cdng sb. wc-HSi duge thift-
15p @€ kxifu-sodt n¥n Hinh~chdnh trong xf, chd khong &€ trj
guic® {2},

Co~quon tr{ qufc ad 1h Hinh-phdp. Bdi th€, Hdnh-
phip phdi dugc cOng-nhin nhimg gquy¥n-binh tuong-xig. Sy
ati héi ad rdt hgp-1¥ nhung khéng phdi quge mei ngudi chép
nhin. Mot sf ngudi, vin cdn ngd vge Hinh-phdp, e ngei nguy
co &§e-thl mft khi quyBn~-hdnh ola Hih-phép duge ting-culmg,

Hi€n-phdp Vigt-Nam CHng-Hda ngdy 1.4.1967 bi8u-1%
udt cdeh ro r¥t mie chn s¢ sy GSo-thi ad (3). Tapt vy, v
nhin obfn duge réng trong mpt Quic-gin da adng vA chim tidn
nhu nuée te, chdnh-th€ Nghj-vign thuln-tdy se dua aén sy
bt 8n cf chinb-tr] vh sy hin logn, nhd 18p-hign &7 phii
ohflp nhin gizo quy®n hinh-phédp chomt vi T8¥ng-Ththg. Nhung
ho 4% tim cdch hgn-ch€ quy¥n-binh cha dng-Theng rft nhidu,

(1) Jeon Meyneoud, khho-luln &2 da%n, trong 190,

(2) Henri Cherdon, Le pouvoir administratif, Paris, 1911,
trang 33,

(3} Nguyen-nggc-Huy, Nhin xét v¥ Qufc-E{1 Lip-Hifn vk bln
Hi#n-phdp Vi§t-Nem, nh{t bdo Quy€t Tién, nghy 20.5.1967,
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Tol Trung-Uong, Téng-Théng bi ait dudi sy ki&n-godt
chit-che oba Qufc-HHi, Qufc-EGi cd thé n& cufc aidu-tre ve
sg thi-hinh chénh-sdch qufic-gia, lpi cf thé khuyén—cﬁo
T€ng-Theng thay th€ toln th€ hoy wft phtn Chénh-phi,

& aja-phuong, cde tinh-trulng % do dfn bRu vh uy
quy¥n cha T8ng-Théng & tlnh &€, do ad, suy gifm vi tinh-
trudng afn ok 6 the thufe wdHt Godn-th® chéng loi T¥ng-Théng.

Honwoh® quy®nehdnh che Hnb-phdp ¢€ trénh ngn dfe-
d, @6 1% w{t wfl quon-tém chinh &fng. Nhung sy hgn-ch€ &y
khong thd 1% nft sy chn-trd, ndt sy k2o hdn, phuong-hpi aén
Uy quyBn che Hinh-phdp vi wdt Hwnb-phdp y€u kén clng goy
hi&n-hga cho aXt nudc khéng kén mdt Hinh-phdp afc-thi.

. Thift tudng, vén-4® kbdng phal 12 chn~trd ) e
hin, mh 1) kidn-sodt Hhnh-phdp, Thit vly, theo Enile Giraud,
"oh€-a9 din-chl adi hdi ot Hhnb-phdp wdt nlnk coi-tri vh
coi-tri theo tron nghia cha denh-ti* (1) MOt Hwnh-phdp mgnh
xhéng wiu-thufn véi ch€-ad dén-chi. Vhy, quy¥n-hdnh cla
Hinh-phdp khdng thé bi phin tdn vk bdt xén wh trédi lei, phis
dugec tdng-cudmg.

Tuy nhidn, sy tdng-cudmg ad phii a1 1i¥n vél ndt hg-
th¥ng kifn-sodt chyt-chd wh hifu-qud dy thufe vhe nitmg y€u
16 & ngod co-cfin phép-1y.

Gée dfn-the - nhdt 1} cde afn-tde deng trid que
thdi-ky so~khoi cla n¥n dfn-chll - ¢ nhfin-thde ai®u af &é
logi bd mic chu a8i véi Hinh-phdp, ude vong cle ching t6i
khi vi&t lufn & nd
IV.- GIOT HaN DB-TAT,

Vi sy tang-cudng quy%n thh-phop 1% ndt hign-tumlg
eé tinh cdch phB-gudt & trén nle thé-ky noy, vén-a® ndy
ohn phbi tugc gidi-bgn v® cd kbdng gion 1% thdi-gion,

(1) E. Giroud, tdc-phfn 42 a%n, trong 403.
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A, GICT HaN VR KHONG GIAN.

Ching 01 ngtidn-cdu hifn tugng trén trong *cde
ch€-a9 adn-chh ngly nay". Nhung cfc ch&-4§ afn~chll 44 thufe

. H
logi ndo .

Pé 1% cdec ché-d9 aln-chi ty-do, Cdc ch&~-ad niy, tuy
kbde bigt nhau, nhmg clmg chung nhing dfc tMmh cin-bin.
QuyBn-hdnh trong cde ch&-a} ad dye trén hoe-thuydt ohi-quydn
nhin d&n ; nhi cluw-quydn duge Iye chon do cufc d%wu phidu
ph8-théng, tuong adi ty-do vd thinh thit;co cfu ela chimh-
quy®n dye trén sy da nguyén chinh-tri vd sy phen quy®n ; |
d3c quydn cla xé th8ng-trj bj bgn-ch# vi kd bi tri Quge
hubng nhimg quy¥n tw-do chinh-tri (1).

MGt o8 chB-ad chinb-tri ola cde nude chim ti¢h oung
thue phom-vi kbdo sdt olo lugn &, $6-af nho viy, vi ngopi
trd 0t sf Qubc-gin chiz ti8n &7 chflp nhin ch&-a9 CPng-shn,
cée nude khde @¥u chélp nhgn cde kifu nAu cha ch€-¢% adn-chit
ty-do TAy-phuong; wmic al trén thye-1€ 14 nhimg ché-ad quy®n
uy (régime autoritaire), tfe 1% nhimg ch#~&§ trong ad od sy
adng nhfft chinh-tri, nhh 1¥nh-apo duge chi @&jnh khdng do ¢
chi el todn d&n vd duge hudng mdt ty-do khé quan=treng
trong khi hinh s% chénh quy®n, Ch&-49 quy¥n uy cho ph¥n
adng cde Quic-gin chiw ti&n thudng chl o tfnb-cdoh gico=-
thdl a€ chufn-bi wdt ch€-ad adn-ohd tu-do thyc-sy.

8b-aT cdo ch#-af Cong-sin v Phat-x{t, khédng aquge
khdo-sdt trong lufn & ndy vi chfnh § thie hE cla ching
chfip nhin mdt quyBn-hdnh duy nh#t vd tip-trung, v do &d,
vin-a® ting-cudng quyer hdnh-phdp khdng duge d§t ra.

B, @IOT HaN vE THOT GraW.

Lugn én ndy chl xhio gét sy téng-oudng ciuyﬁn-hen
ohn Hinh-phdp trong nhimg ldc bink thudng, mdt hidn tugng

(1) M. Duverger, téc—phfn 4% dBn, trong 237,
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mél xuft hifn trong giai-dogn ghn aly cle 1ljch-sk ohé-ad
dfn-chh. Trdi lgi, th 18, hoc-thuy#t cling nhw thge-tol-
phédp che cde nude dfn chd Ty -phuong 6o cbng nhin cho Hinh
phfp niumg quyBn~hdnh rfng roi trong nhimg lde bAt thudng,
xhlng-hofng hay chién-tranh (1.

Sy ting-cudng quy¥n himhephép trong hai trudng—hep
ndy khéng cdng duge gidi-thfch nhu nhau. Cin-bin chn cde

-quy¥n-hinh bt thudng 1% khdi-nidm khth-thigt (2), 1h sy

W-v§ chinh ddng kui sy sinb-tdn cla Quc-gia 18m nguy (3).
Tréi 1gd, sy ting-oudng quy¥n hdnh-phdp trong nhimg ldc
binh-thudng duge gifi-thfch béi nhimg nguyén-nhin kinh-t4,
chinh=-trj, xo-hdi ...

V.~ BO~CUC LUAN £N.

Trong lugn én ndy, trudec b€t, ching t8i & trinh-
bhy hign tugng téng-cudng quytn hinh-phdp; k& aén, ching
t61 se phin tich hifn tugng &é,tde 14 tim hifu nhing nguyén-
nhtn vi dnb-hubng ele nd.

Nbu viy, lufn #n gBn hai phhn
'PHAN THU I.~ HIEN TUQNG TENG CUDNG QUYEN HANH-PHAP.

PHAN THS IT.- PHAW TYCH HIfN TUQWG TING CUDNG Qum
HANH-PHAP,

(1) thw—}uﬁn cbo ching t61, "Nen phﬁp-trj.ﬁtméc s\ sﬂng ,
cdn cun Qubc-gio®, Tep-chf Dgpl-hpc, Vidn Dgi-hoc Huf,
théng 10 v& 12 ndm 1563,

(2) Mwci Keponi, Les pouvoirs extreordinaires de 1'exdeou-
tif en temps de guerre et de criese notionole, thése
Gendve, trong 65. .

(3) M. Houriou, Préeis de Droit constitutionnel, 28 é'difion,
trong 473,



¢& dom 1pi wy the cho mgt quybn-ndnp °?

#T TREE R e e e

o PHAN THU' NHAT | |
HIEN TUGNG TANG CUONG QUYEN HANH PHAP

T.- TUONG-QUAN GIUa KANH-PHAP Vi Lip-pufp.

 Hoc-thuy€t phén quybn 63 adng wbt ved trd quen-—
trong trong vife phtn bidt ode hinh thife t8-cinfe chdnh-
quy®n. Cfc ché-4d chinh-trj cd ngi-dung khde nheu ty theo
mye 49 phin quy®n md ngudi ta mudhn thye-hign., Ché&-a§ T8ng-
Théng tuong ¥ng véi ndt sy phin quyen cdng rdn ;- ché-ab
Nghi-®ign, trél lgi, tf-chfe mgt sy hyp-tée quyn-hdnh (1),

~ NWbung trong ci hoi ch&-ap ad, sy phén quy®n khéng
the od tfnh cdeh buygt @6i. Vi the, vin-ad duge &4t ro 13
tuong quen gi%a cde quy®n-hinng ; E‘mh—hm’mg ¢é the of olo
qQuyBn-hdnh ndy afi véi quy®n-hdnh kbdc, alng cfp giva ode

'quybn-ph?p;h. Hinh-phdp v L¢p-phdp phii chéng duge binh-

dé.ng : Hey, nguge 1pi, ngudi ta p'hg‘.i _-t&’-chﬁc nhu the nio

Tei Hoo-Ky, néu ngw&i ta ngd vye ngi gquy¥n~hdnh,
chfc chién ring Lip~phdp 1} bj ngd vge hon cd, Ted Au-Chiu,
chinh Hinh-phdp b} nghi xy vi né mmg'kg’-n'iém clo mdt Hdnhe
phdp thdi gqufn chl, né tidp n#i ndt vaong quy®n ; ohl od
Lép~-phép duge coi 1 dgi-dign ¥ chf cha Quio-din y 13 co-
quen duy nh&t of the aildn td trung thye ¥ chf ad. |

DM ode mfi tuong-quen gia Hinh-pbdp vi Lip ~phdp
nbu th¥ ndeo ching nia, mre & phén quydn vio 1de so khdi

12 y&u-t6 ad phin bigt ede ch€—a9 ohinh-tri,

(1) Nguy8n-vin-Béng, tdo—phin a3 dfn, trong 122, 128.
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II.- DYC-TINH CHINH vy oUa Cic CHE-DO_CHINE-TRI.

v#n-g® ainh nghia cfe ch€-a5 chnfnh-tri v& tim hifu
nkong nét chinh chn cfc ch8=ad ab 12 oSt vEn-a® phic-tLp v
auge bin cri r&t nhidu. § aty, khong chi treng dfn sy 4p-
aug thye-t&, chdng t01 ohl @¥ng v® phuong-dign co-cfu hifn
phép ol cde cné-ap chinh-tri. Ching to1 ohl chd-trong dén
nhitng nét chinh nhung cing khéng quén ring nmmg nét kbée
cting ¢ sy quen-trong olin né. V6 nhimg sg a8 axt niy,
ching t8i 12n lugt x4t aén bo ch€-a) sam any

. cuf-pb_mowg-THONG.

‘Ch&-a) ndy thuc-hign n$t s phén quy®n ro Tet 3
*nh-phdp vh Ifp-phép holn todn adc-1fp. Tong-Thong do atn
vhu trge-ti¥p Vi ol o) tréeb-nhign trade Qubc-din. Céo
Bﬁ—Tru&ng do THng-Théng lye chen vh chl chiu trdch-nhigm
srude Teng-Théng, V& phin uée-HoL, néu Qufc-Ed1 khong the
pifu~quydt bEt tin-nhifm DEng-Théng hoy 18t g8 Chénh-phl
thl nguge lgi, Pong-Théng oling khéng ¢ quytn gidi-tén Qudc-
HQ1.

5. cHE-DO NGHI~VIN.

————

Prong ch¥-4% niy, Chénh—phﬁ chl od thé tin tol véi
ey tf-nhiém ole e af Qufc-HPL, cofc Peng-Trubng trong Ngi-
cdo lién adi chiu trich-nhidom v¥ chénh-sfch chung che
Chdnh-pbil. B 1h nguyén-tde trdch-nhifn chinb-tri che NJi-
cde trude Quﬁc—Hﬁi, mpt dc didm chinh y&€u cha ché-a) Nghi-
vign ; cée dfc 4180 kndc chl oé tinh cdeh phu-thuge hey
b&-tic.

Myc khie, ch€-aQ Nghi-vign 1 ngt ch#-49 hgp quy®n.
12 41 nhién, trong mei ch&-af chinh-tri, atu o6 sy hgp-téo
trén thge-t€ gitie céc quyen-hinh vi néu khong of ey hgp-tdec
gd thl hogt-adng che Qufic-gio se bi t6-118t, Nhung sy hop=-
tdc gilie ofe quydn-hinh khong bao bhn mdt oy hda-hep vE

TR VIEN KHOR HOL, TONG HOP

- |LVHG 135%
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tfn-nnifn. Tréi lpi, ché-ad Nghi-vign logi trd mei sy &fe
18p vd nfu~thufn gilic Chénh-phd vh Quéc-Hbi, Gi%ts hoi co-
quan ¢4, ¢é th¥ xdy ro tronh-chfp, nhung cé nhing phuong-
tifn hi€n-phdp 6€ chém a¥t cufc tronh-chfp v +61 1fp sy
hda ngp gitia cde quybn-hdnh, ¢idu-kifn cin bin ohe ch€-ad
Nghi-vign. D¢ 1% quy¥n cla Qufc-HEi +% chéi tim-nhidm Chdnh
phll vh quy®n cle Chénh-phd gidi-tdn Quéc-Hii. Sou khi Chénh
phit b 18t 46 hoy sow khi ¢é cufec bhu ok méi, sw héo hop |
giva cdc quyBn-hdnh duge t41i 1fp : do s QuSc-HGi d7 chuyén
hudng hojc Chénh-phd 4% thoy a8i ngudi cha eB™u.

¢. oef-pd weuy #l1.

| Dic aifn cho ch€-a) ndy 1% ey hith biu chea mbt
Hinh-phdp tfp dodn do Lip-phdp YRu ro cho mdt nhifm k¥ nhét
ainh vi khdng thé bi boi chife trong suét nhigm ky. V&L d3c
di€n sau, ch®-ad Nghj h{i hodn todn 4} bidt véi ch¥-ad Nghi
vign v ghn tuong @¥ng véi ché-gd Tng-Theng. Tuy nhidn,
quen-nigm nguyén thly clo ch#-ap Nghi b1l - mh kifu miu
chinh 1% Thyy-ST - hodn todn khée bigt véi quan-nifm nguyén
thly cle ch€-ab T8ng-Th8ng. Ngudl te khing mudn thift-1%p
m{t quydn-hdnh vung mgnh vh dfe-1fp véi Qubc-Hpi, nhung
nguge lgi, ngudi te quen-nigm Hinh-phdp 1% thy uf cha qQube-
HGL. Thyc-t€ khdng bédn nhu viy, nbung aé 1% ot vén-a®
khéc.
X
X X

Ch#-ag Nghj h{i 1i ndt hinh-thde £t duge sp nhit,
NS a2 duge dp-dyng trong qué khd, Ngdy nay, ché-ap Thyy-si
duge nhi¥%u ngadi coi 1k ch€-a§ Nghj bdi, nhumg sy phin tfch
phép~1y ndy khdng phli-hgp vdi thye tpi chfnh-tri (1).

Oh€-a) Téng-Théng vh ch¥-& Nghj-vidn 1} hinh-tinde
thong dyng nhis. D61 kbi, ngu¥i ta cling thfy cé nhing chf-

(1) 4. Duverger, tdc-phém a7 afn, trang 327.
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d% hon-hgp, dung-hda niimg y&u-t8 cla ché-4d Téng-Théng vh
ch&-¢% Nghi-vign, mfc dd nhing sy kife bigt v® nguyén-tiec
gitte hai ch€-4§ khéng thujn-tign cho sy phSi-hgp.

Trong vife khio-sdt hign tugng ting-cudng quydn-
hon ohe Hinh-phép, ching t8i chl chi-trong adn ch&-if Téng
Théng vd ch¥-d$ Nghj-vién :

Thi%n I.- Sg¢ téng-cudng quydn hinh-phdp trong
ch8-a§ Téng~Théng,

Thifn II.- Sy téng-cudng quy®n hdnh-phdp trong
ch&-a) Nghij-vifn,
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THIEN THO NHAT

Su ting cuong quyen hanh phdp trong
ché d9 tong thong

“rong cde chénh-thé, Tgng-Thdng;Gné 12 chf-d{ meng
Yoi nhiBu loi th€ nh#t cho Hinh-phdp, Vi 1e &6, trude nhung
st kbifm-kbuy€t ohn ch€-a3 Nghi-vign tgi Zu-Chiu, ngudl ta
&% timg ty hdi ring phuong-tién 4€ cfu van n¥n dfn-chd phii
ching 1% thay th€ ch€-a) Nghi-vifn bdi Ché-ap Téng-Tudng.
Ch&-2§ Téng-Théng phEi ching bho=din cho Hinh-phép mdt sy
fn ainh vd mdt uy quydn thudng thidu sét trong ché-a§ Nghj

vign . '

ChZ-ad Tong-Theng 1A ch&-ad cle My-Chéuw. Chinh Hoa-
Ky &% tgo re vh 1udn ludn trung-thdnh véi né. Céec Qubc-gia
My~Chfiu Lo~Tinh cung a2 chffp nhin ché€-¢§ ad. Nhumg trong
hodn chnh khée bigt, ch€-af T8ng-Théng ao meng lgi nhing
k€t-qud khdng sifng nhu toi Hoa-KY.

Hgohi My-Ch&u, ch#-@d T¥ng-Th#ng dn duge du nhip
vio £ Chou vd nheft 1A trong nhimg nim ghn 33y, vho Phie
Ghau.

Cining t8i 1Bn lugt x€t

Chuong I.-  Oh€-ad Téng-Thbng tei Hoa~Ky.

Chuwong II.~- Ch&€-a{ Téng-Thong tgi My-Chiw La-Tinh,
Chuong III.~ Ch€-ad T8ng-Théng tgl cde nube £ Phi.

3
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CHUONG I

CHE-D) TONG-THONG TAI HOA-KY.

Fgubi to thudng cho ring, khde véi cdc nhh 1ip-
ni#&n XZu-Chdu, nhd 1p-hi#n Hoa-ky khdng hobi nghi Hdnh-
phép (1). Di%u ndy khdng hodn todn aung hdn. Thit vy, b
¢z nghi ky nhing sy lgm quy®n cha Hinh-phdp. He nhé lgd
nhitng sy coan-thifp cla ode vi todn quy¥n dudi thdi-ky
ngogi thudc vho cdng cube 1ip-phdp, clng nhu ntung Inh-
hudng khdng hay ohe Qufc-vuong Anh. Nhung khde véi ede nhd
1¢p-hién Au-chfu, ho khdng a%c-bift ngd wye Hinh-phdp vk
cling khdng tin tubng tuydt adi & Lip-phdp. Ho khdng cé
thidn-chn a¥i véi Qu&c-ES1 Mnh d2 chéng lei nhung sy 4di
hdi ol ho. VR 1pi, th kinh-nghifm vB cdc Qufc-HSi dbin x=f,
he suy r¥ng Lip-phép c¢d thd ¢d tinh-cdch chuydn-ché nhu
mdt nhd vua (2).

Nhu voy, theo cdc nhd 13p-hi&n, khong cd un th#
cha Hinh-phdp, cing nhu cle Lip-phdp. S¢ binh-d&ng phdp-1§
gitte cdc quy¥®n hink 1h nét ¢3e-bidt che Hifn-phdp Hoo-KY.

Trén thye~-t€, néu cd sy binh-ddng tuydt afi gita
Téng-Théng vh Qufo-Hii, Quc-gic se @i vho th€ bat adng vi
ngl hogpt-dfng cle chénh-quy®n g2 bi ngwmg trd. Trong hal
co-guen &4, s cd pft co-quen ndi bhe n¥m vei trd lonh-dpo
vh tdt ch cde co—quan khde chl ¢é nhigm-vy phy-thude (3).

(1) Burdesu, tdc-phfin 42 d%n, quyén V, trong 681,
(2) Girnud, tde-phfim A% 4%n, trang 30.

{(3) M. Prélot, Le droit perlementaire frongeip, les Cours
de droit, quyén 2, trang 9 : *Si A 1'intérieur d'un
syetdme, une dquivelence complite des organes &toit
réclisée, il n'y aursit plus de mouvement. Chacun desm
orgones exergent une pesée égale, ce sernit 1l'immobi-
1ité compldte",
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Trude &fy, Carré de Malberg do ching-mish sy bifn
chuyfn cha ch€-a{ Hoa-Ky theo dudng 16i . Mgc ad theo
Hi#n-phdp, sy bidt 18p gilte TOng-Théng vh Quic~-H{i rfdt ro
rdt vh sy phin ph¥i quy®n-hdnh r&t thing bing nhmg dhn
d¥n chénb-th€ &6 @i dén ch® due P8ng-Théng 18n dia-vi
uu thdng (1).

~¥yC I-

QUAN BINH 6IUA qu¥c-u0I vA TONG-THONG.

sz bink-ddng phép-1y duge thye-hidn do sy phfin
quy®n : Hi&n-phép Hoa-KYy, khi 44t mli co-quon trong m{t
phom-vi rifng bift, tgo ndn ndt sy dinb-akng chifc-wy.

Sy phin quy®n, trén 1f-thuy€t, phdi dem 1pi sy
quin-binh, Nhung, trén thyc-t€, th&€ quén-binh ndy khing
th€ od v2 1dc ndo cung cd uu th€ che mdt quyBn-hinh,

DOAN I.- SU_PHAN QUYEN.

Theo Hi#n-phdp, Hinh-phép vk L{p-phdp d®u duge dfe
18p, wdi co-quen trong wm{t lonh-vge riéng bigt. Tuy nhidn,
wge dd tdeh bift, T&ig-Théng vh Qubc-Hii khong th€ bi cd
18p hoin toin. Trung-thdnh védi hpc-thuy&t che Montesquieu,
Hifn-phdp cdng nhin cho mdi co-quon wdt ning quy®n k®m ché
vh ngin chiin hdnh-afng cle co-quen kia., B4 1 hf-thng
kifn-sodt vh gufin binh (ohecks md brolonces).

A sv_3bo-1ip cha cdc co-gquan.

Nh3 1{p-hi®n Hoo-ky coi nguyén-tfé phén quydn 13
mft gido gi¥u. Theo Madison, "kbdng ¢d nit sy thit chinh-

(1} Oorré de Molberg, Qontribution & lg théorie géndrale
de 1'Etat, quyén II, trang 112,

Wi
[5]
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trj nho cé nft gid-tri nPi tei cao hom® (1). Whi 1{p hifn
cho r3ng nhung sy khd khin cta thdi-ky thufe aio 12 do
nhtmg sai 1hn ole chdnh-quy®n Anh-guée khong biét ¢&n sy
ph&n quy®n, khéng ngin trd quge chc co-quan cdng-quyBn xdm
1fn 1% nnou (2).

Do ¢4, Hign-phdp edng nhfn cho Téng-Théng ve Quie-
HOL, wdi co—quen duge dfe-18p trong mdt 1anh-vye riéng
bift. Tng-Théng do dén trye-ti€p vhu 18n vh chi onju tréeh
nhigm trudec Qufc-din. T8ng-Théng vd cdc Bj-Trubng khdng th€
thudc thinh-ph¥n ohe Qubc-HPi. Tong-Théng cung khdng duge
vio Qufc-HA1i, ngopl trd trutng-hgp af dec thdng-aigp. Qulc-
H§i khéng thd b3 chfe TEng-Thtng vi céhe B§-Trutmg. T8ng-
Taéng chl of th? bj Quéc-HJL truy-td vi xé% xt theo thi-
tyc "impeachment®, Thi-tyc ndy a2 duge dp-dyng uft 1n vdo
nin 1868 ¢§ chéng lgi Tdng-Théng Johnson, nmmg vi ndy &uge
ni3n t6 v k€ t ad, thh-tye khdng duwge dp-dwng. Ngege loi,
T8ng-Thong khdng e¢é quy®n gibi-tén Qufc-Hoi,

B.- Hp-rHONG KIEM-S0LT VA QUAN-BINH.

Tuy nhién, theo Medison, sy phin quy®n khong nén
duge hifu 1} adi hdi sy chuyén bift hdao nhifo-vy ol co=
quen b 1% 4di nédi sy chie x& uy quy®n (3). Didu ndy duge
thye-hisn bdi hi-théng kifm-sodt vi quin-binh md Jefferson
@jnh nghia 1% wft he-thng trong ad, *cde quyen-hinh bi
phin chia vh bY tr zitte cde co-quon khio bigt afn ndi
khdng b cog-quon nho ¢ thé vugt qua gidi-hgn do Hi¢n-phép

(1) The gederalist, s8 3, vign dfn bl Giroud, téc-phffm
go dan, trang 29.

(2) Munro, The Governuent of United States, trang 60, vign
dfn boi Giraud, nhu trén.

(3) Burdecu, tdc-ph&m 4% d%n, quyén V, treng 710,
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&5t ro od khéng bi ngin chin mdt cdeh him nigu vdi comquen
khfe® (1). Knbng b} ¢b 1fp trong phom-vi ridng bigt ctia
mink, wdi co-quon duge Hifn-phdp cho phép x&m nhip vho 1znh
vye cla co—guon bén cgnh a€ ngin tré bdnh-adng cha eo-quen

aé.

MEng-Théng khdng ty gidi-hgn trong nhigm-vy hinh-
phép md cdn 1#n sang lanh-vye cha Quc-HPi.

, Trudc hét, TEng-Théng cbé quyen phli quy&t adi véi
chc Ggo 1udt do Qufc-HPl bifu-quy€t. Quydn phi-quy&t nhy,
theo Munro, & 1m cho Téng-Tafng trd thinh mbt "Vign thd
be cue Quc-HHi'. (2). Trong trudng-hgp P8ng-Thong Blt-dyng
quytn ad, Quic-H{L chi cd th€ vugt que do wft cue abu -
phifu véi an a8 2/3 tei wdl vign. Cdc vi T8ng-Théng &du
tidn {t sh-dyng quy¥n ndy. Nhmng k€ tir Tong~Théng Jockson,
quy®en phll quy&t auge gu-dyng nhi®u bon, QuSc-HPL {t khi
vgt gus duge 8¢ phit quy&t chn T6ng-Théng. T nim 1933 aén
n%n 1662, trong s€ 1.083 1¥n phé quy€t, Qubc-Hy: chl wvugt
que duge 23 1hn (3).

Myt kbéc, theo didu II dogn 3 ot HiSn-phdp, "Tong
mhéng think thofng phdi thdng bdo cho Qufc-HQi bidt tinh-
treng trong nude vh khuy@n-cdo Qubc-Hi thfm xét céc bign-

(1) Jefferson, Qbseyvations sur la Virginie, 1786, trong
251, vign dtn boi Burdecu, nhu tren,

(2) Vifn afn bdi Giroud, tée-phfu 4% dn, trang 3l.

(3) Cloudius 0. Johnson, American netioned gouvernment,
1964, trong 407,

It bifu-quydt _Lﬁn vugt que
+ Roosgevelt 63k 9
Trumnan 251 12
Ei senhower 181 2
Kennedy 20 9

1.083 | 23

o, 1 ne 4 TR TR
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phép md D8ng-Théng cho 12 chn-thidt vh thich-nghi®. Nghy
ney, cée "thdng-¢igp v® tinh-trong 1i8n-bang® khéng phai
chi nhdm wgc-afch duy nhit théng-béo cho qufc-Hpi v® tink
hinh trong nuée, ud cdn cé khuynh hudng trd thinkh ndt
chuong-trinh 18p-phép huéng d%n hogt-tfng che Qufc-HEL (1).
N&u cde théng-aifp ot TEng-Théng khong ph¥i beo gid cung
cd higu-lye quyétédinh, né cing 1 4p-lyc quen~treng afi
véi Qubc-HOL. Thit viy, cfc bin théng-aifp ndy 1d nhing

14 x8u gei auw-lufn od th€ gly tigng veng trong nf vh vi

the, o6 thé thic-afy Qubc-HOi bidu-guyét nhung dgo-luit ok
Qufic-H§1 khdng mfy thidt-tha (2).

Ngodhl nhimg phuong-tign Lnh-hudng duge Hi€n-phdp
oéng nhin, T8ng-Théng cdn cé nhung phuong-tigén ngogi-phép.
T8hg-Théng cd thé mue chufe chm tinh oheo edc nghi~sl bing
cfch b8—nhifm vho cbng sb nhlng ¥ng vién do cée nghi -si
gidi-thifu, Véi tu-cdeh 1onh-ty clie dbng, T8ng-Théng cd
thed oé Inh-bubng dfnz k¥ 661 vdl cdc nghi-=i che ddng, mic
at chinh dhng Hoa-Ky khdng cd ky-lupt nfi-bd. Seu h¥t, sy
ing-hd cho du-ludn ocing 1% mdt y&u-t§ chinh clip quy¥n-hinh
Pdng-Théng, Vi nguydn thi Hoo-Ky o uy tin asi véi afn-
ching hon 13 cde nghj-si. Ong ed thé d% dhng nhin duge sy
ing-hd cha qu-lufn vd do aé, ghy dp-lyc a6 vdi Qufic-Hgi .

Mat khéc, Qube-HYL cung cf nhtng phuong=tign fﬂnh_-
huc’mg asi véi Téng-Théng, nhug nhung phuomg=tign ndy It
quan-treng hon, -

Qubc-HO1i con-thidp vhe vige b@-nhifm n{t s6 cong-
chfc ono cfp, vho vige k¥ k€t ofc higp ude qubc-t&. Trong
nhing trudmg-hep ndy, quyét-ajnh etia T8ng-Thling phi adugo
sy chfp-thufn che Thugng-nghi-vign véi Ge s8 2/3.

(1)} M. Duverger, tdc-phfm dn din, trang 251,

(2) A. Mophiot, Lo vie pojitique aux Etcts-Unis el les

Efgda}wes récentesn, Les cours de droit, 1955-56, trang

e
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Fgodi ra, phuong-tign quan-treng nhft nl Qui;:-Hﬁi
ed th€ ol-dyng € ghy fdp-lye dAB1 véi Téng-Théng 1) guy®n
bifu-quydt ngin-sdch. VéL quydn ad, Qubc-Hdi of th¥ chi-
ph€i T€ng-Thidng, hoic It ro oling ngin cin T8ng-Théng thi-
hdnh wgt chénh-sdch tréi véi ¥ nubn cha QuBe-HOLi bing cdeh
khong bifu-quy&t cdc phuomg-tign tdi-chénh chn-thift,

Tém lgi, nbd 1§p hi€n Hoa-Ky da ait T&ng-Théng vi
Qufc-Hgi ngang nheu ve phuong-difn qui-ch® clng ninr v®
phucng-dién nhidu-wvy.

Xufit phdt th cufc phd~thdng &™u phigu, Téng-Théng
v Qufc-Hgi, trén lf-thuy€t, cd wit uy-tfn nhu nhau, vho
1de ben dtu, Sy phfin nhign quge t8-chiic nhu th€ nho &€ mdi
eo-quon oé th& hdnh st nhifm—vy cle minh ndt cdch dfe-1%p.
clc phuong-tign tnb-hubng h¥-twong khéng nhlm mye-dfch dem
1gi wu th& cho co-quan nho, wh trdi lgi, nhdm clng-of sy
quén binh, Nhung thyc-t€ lpi khée hin.

DOAN II.- 5U_THONG-TRT cUa TONG-THONG HAY

1

Sy_THONG-TRT_oUA_quic-E0L

By guin-bink trén thyc-t€ khong th€ cb, xét qua
1jch-st chinh-trj Hoa-Ky, ngudi ta nbin théy, khi thi
T8ng-Théng chi¥m vwu th€, ldc thl Quéc-HO1 chi~-phéfi Chdnh-
phl'J..

A.  S7_mHONG-TR] cUa TONG-THONG.

Trong nhiu gisi-dogn cha lich-—aft Hoa=XY, !I.'S'ng-

‘Thi¥ng thyc-sy ai¥u khifn Qufc-gia. Musn duge nhu vy, ndt
86 ¢i¥u kign chn phii duge thyc-hign.

Prude h€t, adng che T8ng-Théng phili ném 1€y do s6
tei hei Vign. Tradng-hgp ndy ¢d th& khdng xby ro vi nhidme
kY cle Dng-Théng vh nhidm-ky cle hat Vidn khéng auge 41
tye clng ndt Lde.
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LI ~ Nmumg di¥u-kign ndi trén, néu nd cé tfnh cigl) ohn—
thi&y, tny clng chua avy an. bt viy, od khi wvj Ta’ng-ﬂ!hn'ﬂg
khong duge cdg nghi~si ola &¢ing minn trong Quéc-Hgi tudn
theo, v{ Tb’ng-Tﬂdng wudn thygo-hi gn chénh-gdeh ol alnh,
nutn Qugo Qu8c~Hii bidu-quydy nhing dgo 1udlt cWn-thift oho
edng cufe ad, Tﬁ'n,g-Thﬁng chn od njt Uy th€ cd-nndn, pnly
el khe’.—néng ag lEuh-d-c.o Qufc~-Hoi va du-lugn. Theo Garner,
"ehde-vy Tﬁ"ng-Tho'ng 15 qi¥%u g ngudi thye nhign cinfe-vy ad

i rar (1)), Nhung néu uy the céd-nhin oln Tév”ng—f[‘hdng cd mdt
5.11h-hu'5ng nio adi vdi Quc-HfL 1% v3 uy th€ ¢4 gum—huéng
G vél todn gan, 28ng-Théng eing chi-phéy auge Quéc-Hei
néu cing lanh-dgpo auge du-lufin,

Y

vh Phuong-aign gen Ny, T8ng-Théng o4 nhi%u 1gi
the hom Qe-Hpi. That vy, Ta’ng—f{‘hdng 40 todn Afn bRy pa,
Cufec bhu-cd Tﬁ’ng—Thﬁ'ng 13 0dt bien-pd md qu-lufn todn qufe
dgc-bidy chi-trong, odea nghi-s1, trdy 121, duge 1ya chon do
nhim g cufe bRu-col of tihh-cdeh dja-phuong, Vige 1Am edan hg
9t phln 1dn X3y ra trong cde Uy-Bon vd It dquge du-1ufn
214t tdi, Nhing 8¢ tudng trinh v cdc philn hop cla Quffo- -
HQi khing duge chii-trong agn nhr cde cufe phéng-ven Téng-
Théng do vdo chy, Dan oming {4 tring chd a1y a & o4
nghi-si, ngeas viée bga.a—vé cde qQuy®n-loi dja-phuong, Tpgi
lod, ngudi ¢p trong chd & vi Té‘:’ng—Thﬁ'ng, zufn cho Tehg- *
Thong trd tniny mot lonh-ty thye-sy, Trong nhimg ai%u-kign
aé, T8ng-Thing o the tin gy ng-hp % du-ludn vh trude oy
fmg-hfﬁ ny, Qubc-Hpi cdn they b4t bupe phdi theo Ta’ng-Thdng.
S¢ dng-nd cho du~lugn 1} can-pin ohe wu thé ole T8ng-Théng( o),

(1) Go.;ner* Idﬁes_ et constj;tutigns ,gmé;t;icaines, trang 102,
vien den bai Gireond, tée-phdm gn dan, trang 41 1, fong-
tion Presidentielle egt dong une lorge mesure Ce gue le
titulaire 14 Laitr, '

(2) Gireud, tde-phfin @e dth, trang 42 "L'oppuwi de 1'opinion

€8t en 4érinitive le fondement ge la suprémantie prési-

dentiellen,
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Fmmng kbi du-1ufn khong cdn Ing-h$, Téng-Théng s¢ nft hEt
uy quy®n, Trudng-ngp ndy &2 xhy ro véi Téng-Thing Wﬂson.,

Khi chio-vy Téng-Théng do ugt ngudi 31 Gde dhm-
nhidm, v ndy cf co-hfi thufe ve adng chiln da sf tei hai
vitn, Chdnn-phl duge ai¥u-khidn bdi ndt vi Teng-Théng md
Quc-HGi phype-thng vd dAn-ching dng-hy, chénh-phd g2 mgnh
vh biu-hidu. Chénh-phdl ad of thé ¢fi-pnd vdl nt tinh-treng

_knd khin, thyo-hign nft chdnh sdch. Ngudi te goi aé 1d ché

a9 théng-tri che Tdng-Théng (régine de gouvernement prégi-
‘dentiel). ' '

Trong khnofng th¥i gion th 1789 adn 1933, cf t&t ed,
1d 30 Tng-Thtng chm gquy®n, chl od mdt s Lt chiém dquge wu
th®, Theo Giroud, o &% ch 1% 9 vi Tng-Théng ¢f uy quydn-
trong khofmg thdi-gion 144 né&m, Thedi gicn 03.341_1. Quy Bn cua 9
vi ad 1% 64 nim (1).

Ninx vﬁg, trong 1ich-sﬁ: chinh~-trj HoeKY Tﬁ’ng—Thﬁng
khdng phii bao gid clng chiffm duge uu th¥, Vao cuf thé-1¥
X1¥%, trong tfc-phim "N¥n CPng-Hde Hoo-Ky", Bryce cd vidt
mft ohuwong véi nhon ¢¥ nbu seu : "Tgli sa0 nhime k& tai e
khdng Guge chon 1&m m8ng-Thong " (2), Bryce 4% mfc nhién

(1) G%raud, tho-phdn &3 d%n, treng 43 : Sem afy 1d 9 vi
Mng-Theng ed wu thé th 1789 adn 1933

Weahingion & n#n
John Adems 4 =
Jefferson 8 -
Meodison g8 =
Tincoln 4 =
Gront 8 -
Clevelond 8 =
Theodore Roosevelt B =
Wilaon ; 8 =
6l ném

(2) Bryce, Le P.épubl'é&ue Américeine, b,ﬁ-)’;_d{-qh Phop<vin,
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che bift ring, trong thdi-api che Ong, cde Png-Theng chl

1& nhimg ké thudng tdl. Trong nhimg trudng-hgp aé, cén cin-
quy¥en-lyc thay adi. Quydn-hinh chuydn smg Qufo-Hdi.

1 A
B, gy_tHENG-TRT tus Qulc-HOI. .

Wilson, trudc kbi trd thinh Téng-Théng Hoo-KY, 42
ching-minh ring Hinh-phép 06 the bj chi-ph8i bdi Qubc-Hji,
Trong quy'efn "Sl,t thong-tr} cla Quic-HY1i" (1), Wilson bit
atu véi cdu bdi scu : "Nhing o nfn quytn-hdnh thyc-syg tgl
Hoo~KY ¢ vk co ch€ then chft cha quy®n-hinh ad ra sco ' °
Ong trh 131 rdng sy thit 1 Qufc-HOL &% trd nén quydn-hdnh
trung-wong vd chi-phfi ché- thj. Trong n61—b9 cla Qubo-Hii,
quy®n binh thyc-sy az bj cde U&—Bm oln H;\-nghi—nen chifin
@ogt vh Gz roi vho tay cde vi Chl-Tich cdc U}-Ben. Wilson
ainh nghla Chénh-pbd Hoo-Ky 13 Chénh-phll it qwéi sy chi-
phtfi che cde vi Cht':.-Tich cde U:}-—Bm thudng trye olla Qulc-
HG1. |

Quen-Gif€m oha Wilson chd avng vdt sy thit trong
mft vii glal-dogn ndo a¢ clla lich-sk chfnb-tri Hoa-K}.
Ngodi trudng-hep mh Téng-Thong khéng nén duge Quﬁc-—H"i vie
ading che Mng-Thong khdng chifm aur;rc ae 8, wu-th€ cha
Quﬁc—Hﬁi bt ngubn sl,t suy-nhugc ol T8ng-Théng. That,
viy, d0i khi cu;:c Phu-ctt dem loi wht Tng-Théng lu nd ; ad
khéng phdi v Géng hay dén-ching khéng lya chgn ky-luong,
hojc khdng phdi vi trong nude thifu ngudl ™ gidi, nd vy
chfnh atn ohdng mudn th€ (2). Din- chung Hoe=Ky thich nhimg
Tong-Théng tai gidi, nbumg i hg cung chén. Seu mdt Tong-
Théng hopt~afng, ho nubn e wft Téng-Théng lu md. Theodore
Roosgevelt (1.901—1909), mt vi nguydn thl of ahy ad uy quy®n,

(1) wilson, Le ﬂouvemement congressionnel, ban djch Phép
vén, Poria, 1900,

(2) Girewd, tdc-phfm a7 aZn, trong 45,
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duge they th€ bdd Toft (1909-1913), mdt nawdi y&u kén,
Wilson (1913-1921), ndt T¥ng-Thdng monh vh thd gidi, duge
they th€ véi Harding (1920-1921) v Coolidge {1921-19%9),
nhung vi T8ng-Thong thn thudng. Tdc-gis Munro magn hinh
qah ey ano dong che qud 14cr o€ m¢ td sy ludn phidn ndy(1).

M 1pi, trén thye-t&, sw phin quy®n &z duge b8«tie

b aw thng offp néa oo quyen~hinh (2}, ¥§t trong hei co-

quen « P8ng-Théng hojc Quéc-HAi - 58 chifu duge uu the,
Nhung, trong gizi-dogn g ady, ljch-s chinh~tri ola Hon-
Ky an budng v® sy wu thdng cla ™8ng-Théng (3).

-MyTC II -

. a 9 "
VAL TRO UU _THANG oUa T8Nc-THONG.

K& t& nsm 1932, véi sw afe ok cla F.D, Roosevelt,
sw 1lonh-tgo clo Tdng-Théng khéng cdn o thé duge col 13
mgt hign tugng bHT ngd.

Cude khﬁng—hoéng kinh-t4, %3 @&n chifn-tranh vh
tinbh-trgng cing-thdng trén chinh-trudng qufc-+4 4% 1dm
glo~ting quy®Bn-hinh cho Péng-Théng., Ngadi to tudng ving

(1) Munro, tdo-phfln 4% d%n, treng 161, vign dfn bdi Giromd

nmr trén. "The swing of the pendulum from men of strong
personality to the very ontithesis of such wmen hos been

¢ noteworthy fenture of the presidentinl campaigns of
the post thirty years?.

(2) M. Préint, Institutions politiques et Droit constitu-
- tlonmel, 1963, trong 92 : "Lp s€pgration des pouvoirs

est toujours complétée par une hi€rarchisction de ces
memes pouvolrs”?,

(3) Corwin, The President : Office ond Powers (1787-1957)
trang 29. *The higstory of the Preagidency has been o -
history of aggrandizement,*
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sy trd 1gi tinh-trgng binh thudng 1dm cho nhing quy®n hdnh
@8 .suy gidm v ch€-ad chinh-tri ela Hoo-Ky khdng %dn xa hin
vOi kifu thfe cla th¥i-ky trude. Nhung, thye-t4 khde hin

va nghy nay chédc-vy D8ng-Thong vin 14 uy quydn t6i cao (1).
TEng-Théng vin ndm nhting quy¥n-hinh rdng rii hon bao gid

hét trong lonh-vye 481 ndi cing nhu trong lanh-vge ngppd
gino, '

DOAN I.- SU_NOT RONG QUYBN-maN ol cHAvm-pHT.

K& ¥ atu th€-k§ XX vA nnft 1) t% ¢g§ nh&t th& chidn,
phom-vi hopt-adng cﬁaJHénh;phdp &a duge binh-trudng r&t
nhitu ; Gilu ndy khbng k€ a€n cd-nnin clio ngudi gitt chfe-
v@ Téng-Théng. Do ad, quy¥n-hgn cle Hinh-phdp ctng a4z duge
ting-cudng vél sy st-dung quy®n 1{p-qui vh quy®n 1&p~phdp
thp nhigm,

_ Trong cde quyBn-hgn clg Téng-Théng, trude h€t, phdi
k€ afn quydn 1%p qui "theo hi€n-phép", ffc 13 quyBn k¥ odo
"ngnh 1¥nh hdnh-phdp" (executive orders) &€ adm tréch nhifm
v@ thi-hinh lult-phdp wh Hi€n-phédp gino-phd.

80 lupng cée qui-tde ad af glea-téng gfp b61 : 50
dudi thdi ela T8ng-Théng Moo Kinley (1897-1901)}, 1011 dudi
th¥l Theodore Rocgevelt (1901-1909), 1770 dudi thdi Wilason
(1913-1921), 1488 daudi thdl Coolidge (1923-1929), 1424 dudi
thi Hoover (1929-1933¥, 3711 dudi thdi Roosevelt (2). 0dc
con 8§ vixa k€ cung at cintng té oy binh«trudng phom-vi hoat

adng vh énh-hu&ng olia Chénh-quybn,

(1) Burdesu, Droit constitutionnel et Institutions politi-
queés, FParis, 1963, trong 254,

(2} Hermaon Finer, Theory ond Practice of modern government,
New-Ybrk,.lQE?, treng 523, -
- Munci Kepanl, téc~-phin a3 don, treng 65,



Tuy nhlen, khia ecgnh qufm—trgng clie sy tEng-cudng
quy®n Hinb-phdp vin 1% vide Quic-Ef1 uf quy®n cho T¥ng-
Theng vi nbtng co-guan hhnh-chénh khéc.

That viy, toi Hom-i{‘sr, ndt- s¢ gidi-thfch chit-che
nguyén-tdc phin quy®n khéng cho phdp Png-Thing nhin duge
B\ uy-quybn chia Quc-Hoi (1), Nhung trude nhu-chu thye-t&,
nhimg sy uy—nhiem aé ngdy olng gin-tang.

Quﬁc-—HQi khetng cé tohn gquy®n thmn-d;nh v® phgn-vi
vh bin-chfs cda nhing quy®n-binh chn duge uy-nhign cho
Hinb-phfp. Chinh T8i-cao Phép-vidn wdi o quyﬁn quy&t-ainh
ve vin-a® ndy que vige kifm-sodt hign tinh cla cde dgo-luft.

Prong mot thdi-gion kxhé 18 U, nhu:ng su uy-—nhlem
thudng cbl of tinh cden aac -bift, tfc 1% chi euge thye-hifn
trong thoi chifn, hodic trong thoi-k¥ khmg-homg tr¥un trong,
Nhung trong véng 50 nim ney, théi-égp ola THi-cno Phép-vign
khing nfy khdt khe vh do a6, Qufic-Eji co th€ thye-hidn augo

nhimg sy uy-nhlem cho H"mh-phﬂp ngey cb trong thdi-binh (2)
"~ Trong nhung thii-ky khwag-—homg vh chién-tronk, théi~-ad cha
T8iwco a0 Phap-vign cdn rdng roi hon : Kai h::.@u-quyé‘b cdc dgo
1uit uy quydn, Qudc-Hoi kibng v} ring buc bdi nhimg gidi
ben hign-phdp clo thdi-binh vh vi thé, of thé uy-nhidn
nhiing quy®n-hdnh rdng-roi hon cho Hnh-phdp, néu Quﬁc-Hqi
xét ra cM-thi&t g€ theo gudi chifn-~tranh,

Trong cée quy¥n-hidnh duge Quée-~H{L uy-nhiem cho
Hinh-phdp trong thdi-binh, of hal loa @l quy¥n-hdnh cé tinh
cach “b’f‘ft thudng ", 6 1 quyBn qui-dinh cde sfe thud vi
quy¥n sha a8 oo @20 lugit hign hinh, Pgo lufit "Toriff Act*
nin 1922 cho phép T8ng-Thing ting hode zilm trong vai

(1) = B, Schwartz, Le droit administratif anéricain, Paris,
ig9s2, treang 54,
- Corwin, tdc-phfm 4% d¥n, treng 122.

(2) Munci Keponi, tde-phfln a% d¥n, trong 175,
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trulng-bep cdo thu€ quan do dpo 1uft aé qui-dinh ¢€ 1dn mXt
sy khde bift gifte chi-phf shn-xuds trong nube vd ngopl-quée.
Nhi®u quyBn-hinh rfng 1én olng duge Quc-HPi uy-nhidm cho
T8ng-Théng, trong giai-Gogn thi-hdnh chénh-sdoh New Deal :
Ggo ludt "Inflation Act® ndm 1933 trpo cho 28ng-Theng quy®n
ainh gid a%ng MY kim, wi%n 1% sy hp gid khdng quéd 50 o/o
glé o, dgo lufit "Reciprocsl Trade Agreements Act" nZu 1934
troo cho Tﬁ'ng-—Thdng trong thii-gion 3 nam, quy®n k¥ két
nhung thuong ude, sho adi quon thué, hﬁy bé ngl sy hgnech®
ve® nhfp-cing 1dm trd ngpi cho nbn ngopi-thuong Hoa-K¥y v.v...

BOAN II.- SU_NOT_RONG quyBw-mve cba t6Nc-Tudne
TRONG LANH-VUC NGOATI-GIAOQ,

Trong cdc quy'@n—h}nh ol Tﬁ'ng-Thb'ng trong 1nh-vye
ngogi-giao, quybn kyf k&t higp-ude 12 quan-trong mh#t, Tuy
nhién, T8ng-Théng phéi chip x& quy®n niy véi Thugng-n ghi -

LA
vign,

‘Theo nhd 13p-hifh Hoo-Ky, sy con=~thigp cla Thugng-
nghi-vign néu cé 1dm ngan t% 8¢ thwe-hign chénh-sdch ngogai
gigo cla Té’ng-Thd'ng, di¥u ad olng khong b8 g, v theo ho,
BY bang gico qubc-t4 ofig Hoo~KYy phdi dugo thu hep vho mfc
Y01 thifu (1). Tuy nhién, ¢jo-vi ohe Hoa=Ky trong 1anh-wyo
quo~t¥ 4z thay @i : ¥ tinh-treng bidt 13p adi véi cdec
nmaée, Hoo~Ky 47 bude vho hing nhing cudng quéc linh~dgo
the-gidi, Nhing sy adi ndy cla tinh-trong mét phii duge dung
hdn véi cde qui-t¥c hign-phdp vEn khdng they adli.

7
A. VAT TRO oA IHUONG-NGHT-VIfN.

Theo ¢i®u II, dogn 2 clia Hitn-phdp, véi ¥ xitn vi
sy théa—thuﬁn cla Thugng=-nghi -vign, DEng~Théng of quyen ky
k&% cde higp-ude, véi ailu-kidn 13 phdi od 4% aa s§§ hai
rhtn ba cde thugng nghj-si o4 n¥t.,

(1) ]ggfdeau, Treité de Secience politique, quydn VII, treng
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Nhu v’é' » theo sy qui-djnh ndi trén, ngay trong gini
dogn thuong-thuydt, Hinhphdp oung phdi ndi ¥ ki€n vd phds
auge sy ch¥p-thuin oda Thugng—nghi-vién. T6n-trong thft-tuc
ndy, nim 1789 , TE)"J:g—Thdng Weshington thén hdnh aén Thugng-
nghi~vign, trude khi thuong-thuy€t, af kyf ket véy cfe bd
13c Do @b tpi wi¥n Nem, vs sau, DPEng-Thong chd hdi ¢ wien
Thueng-nghi-vign bing van-thu, nhung k€ ¥ 1794, T8ng-Thén g
a2 bd hén thfl—tuc ndy (1), Thugng-nghj~vign ond auge bift
cufec thuong-thuy &t khi higp-ubo 47 quge k¥ nbdn v quge ag
trinh a¢ Thugng~nghi-vign oho phép Teng~Thong ph&-chufh,
Nhung Thugng-nghj-vign 1l todn quy®n chp-thudn hodc iy
ch8i chifp-thupn higp-ude.

Su gl quy®n auge hdi ¥ kitn a% cé z'mh-hué'ng dén
thdi-ad ol Thugng-nghi-vign kbi si-dung quytn cbfp-thufin
higp-udc. Khdng nhing Thugng-nghi-vign thuwdmg té sy nghi
ngy a¥i véi Hhnh-phép bing cdeh bvde bl nhi®yu hifpaude (2),
md cbn thém vho higp-ude nhimg tu-chinh-f hoyc nhung didn
kholn blo 1uy. Thupng-nghi~vign az bde bl Thda-udc H§i ~quicn
1i€n, nft ph¥m 1dn 13 +} Thugng-nghi-vidn khéng duge héi
¥ ki&n xhi thuong thuyet, khdng wdt Thueng nghj-si ndo duge

(1) s, Hoffmwann, Accords internationaux et séparation deg
pPouvoirs, Revue 4y Droit Public et de Science politique,
s 2, nin 1953, trang 385,

(2) Seu ady 1% <o higp-ude duge d‘é-tr.’ml} Thugng-nghj -vign
t¥ n&m 1937, duge chifp-thuin hofic vut 1gi,

D§_trinh Chffp -thufin Rit o4
1937-38 39 32 1
1939~40 31 27 3
194011 i3 . .12
1941-42 11 7
1945-4¢6 i9 17 1
1947-48 45 23 15

Roger Pinto, ILeg Pouveirs du Sénat américain en matidre
de troité, Revue internationcle de droit compard, thing
1 v 3, 1950, trang 14, '
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them-dy vdo phéi-dodn ole Boo-Ky. Nam 1920, Thugng-nghj-
vign chl chdp-thufn sy gie~nhip cha Hoo~Ky vho Phép-vign
qufc-t¥ thudng-trye véi nhidu 8¢ suc 61 vh thém nhi®u gy
bho luu. Trudng-hgp sau ndy chi 1} w9t sy thr ch6i hifp-
ude wdt cdeh gidn-ti€p, 8&-al nhu viy, vi bigp-udc cd thd
duge Thupng-nghi-vign chép-thuin véi nhimg sy stn a81 adn
ndi HEdnbh-phdp vh odo Quic-gio k&t wde tt chfi chfp -thufn
higp-ude.

Quy¥n-han rfng rai che Thugng-nghi-vign adi vdi
vige phé-chufn cde hidp-ude 1} ngt trd-lye 1dn lco cho
Téng-Théng trong vig§e thyc-hign chénh-sfoh aéi ngogi cha
ninh, U§-Bon chi-18 Hinh-phdp dudi quy®n chl-tpa olc
Boover ¢z nghidm-khie chl-trfoh s¢ qui-Ginh ol Hi€n-phdp
Ve v&n-d® ndly. N¢ gly ro nbing cufe tranb-chfp trhm-trong
gilte Hinh-phdp vh Thugng-nghi-vidn (1). Trudec tinh-trong
28, tfp tyc théo-ube of ninh-thfc @on gihi - cdo "thda-udo
hdnh-phdp * (executive ngreements) - gitp T8ng-Théng vugt
que 8y can-thigp oba Thugng-nghi-vién.

1 ’ ’
B. THU~1yc "THOA-UGC HANE-PHAD .

S¢ gidi-thich chit-chd aibu IT Gogn 2, ¢hi cho phép
céng-nhfn guy®n cla Thugng-nghj-vign a6l véi cde higp-ude.
DL vdi ode théa-ude qulc-t& khdc che higp-ude, Thg-Théng
¢d nhi¥%u ty-do hon.

(1) Roger Pinto, kh:?-.o-—lu:ﬂn a2 vidn a¥n, trang 13, "Un grave
obstacle de prooddure s'oppose A une codloboration so-
tisfaleante du 1égislotif et de 1'exdoutif s 1'exigence
constitutionnelle d'un vote de Sénat N 1o mejorité des
deux tiers pour la confirmntion des troitde. Aucun
observateur attentif de la conduite des affaires dtron-
géres ne peut igmrer les conséquences de cette dispo~

sition. Elle crée de groves conflits entre 1'Exdcutif
et le Sénat ...*
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pé 13 nhimg " thdo-ubo hinh-phdp " nd T¥ng-Théng ky
k¥t vh ¢6 th€ ty minh phd-chufn hofic véi tu-cdoh 8ng Tue
Lgnh quin-agi hogc véi tu-cdoh Chl-huy Hinnh-phdp. Nhmng
a6i véi nhimg thda-ude 1idn-hd a€n nhimg vEn-a% thudc pham
vi 13p-phdp, ey con-thifp clo Quéc-HOL 1% oWi-thift, BL
thd, nhung théo-ude ndy od khi 1% a4t tugng ctic nhidu dpo
1ugt cho Quic-HSi, ¢f khi duge chép-thuin vdi ndt quydt-
nghi chung cle hai Vign. Trong nhimg trudng-hgp ndy, Quic-
Hpi chl quy&t-dinh theo dn &6 thuimg vd do a6, trénd duge
nhitng sy kbhé khan ghy ro bdi odo qui~tde dp-dung cho hifp-
udec.

Ve afi tugng che cde " thédn-ude hitnh-phép", hge-1y
khdng od quan-aifn a¥ng naft.

Theo m§t o8 tdc-gil, cdc thdo-ude ndy od mngt nfi-
dung duge hpne-ch€ chit-che vd chl lidn-quan a®n nhimg shénm
qQuy®n duge ofng-nhin cho ng-Theng véi tu-edch Téng Tie
Lénh quin-g{i hode chd -huy Honh~phép. BPfi-tugng che cde
thdo-tde od thd quge ndi rfng bdi By u}—nhiém el Quc-Hg1.

U3t 6 tlo-gid khdo, trdi lpi, odngnhin cho T8na-
Th¥ng nhung gquy®n-binh r{ng rai hon. Theo Q. Wright, "khdng
¢d wit tré-ngai hi®h~phdp ndo ctn Tng-Tnéng kxyf k&t nhung
thdo-ube quéc-t€ trong gidi-hen thfn-quydn ofe Quic-HS:,
nfu Dng-Théng vd da &6 trong hoi Vign nudn th&" (1), Nhu
vy, ofle "thédn-ude hinhephép® cé the ohng cd mft ndi-dung
nhu cde hidp-ude hinh-thde, VL 1gi, theo t8p tyc, cdec "thdn
ude hinb-phdp® cling ¢d mdt hifu-lyc bé bude nhwr cde hidp-
ubo vh cf th€ nly vd ol hi&p-udc. .

(1) vign a®n vdi R. Pinto, kbfo-1lufn a7 afn, trang 20.



. - | s PN

- 54 luegng cde " thdneude hinh-phdp* ngly cqpg gic-
ting véi 8t bhuhetruéﬂg ol n¥n ngogl-gizo Hoa-Ky (1): Tuy
iy, neudl ta coling khdng nén vfi ving k€t-luin réng vod trd
ola Thueng-nghi-vign bi 1u mb, S¢ chép-thufn oln Thugng=
nghi-vign vin oWi-thift adi véi wgt hde-wbe hay mbt higp =
wbe li&n-minh. Trong ode higp-udo thufe lopi nly, Thugnge
nghi-vign logt bd mei ai%u knoln dqua d€n sy ndi rgng quyBn-
hinh odn TEng-Théng vh bgn-oh® quy¥n-hdnh ofe Thugng-nghj«-
vign., VA 1qi, trong tu-chinh-én Bricker nim 1954, Thugng-
nghl-vign cing 4% wulh bon-ch€ v kifu-sodt cdc "théa-udc
hinh-phép", Tuechinh-4n ndy khdng Quge chfp-thupn vdi ga
s b¥t bufe (2). Nhung an 800, sy bdnb-trudng cha ode "thde
wde hinh-phdp " cling &% chdng & sy ting-cudng quyBn-hinh
cha T8ng-Théng.

X
X X

Sy gic-ting quy%n—h&nh vd uy-tin clao Téng-Théng 1)
eft trong nhimg khin cqnh ddng chd § nuft ola s tign~-trigh
hitn-phdp v3 chinh-trj trong mig thé-k§ que (3). Tng-Théng
&n trd thinh Vi lanh-ty Qufe~Gin véi nong quy®n-hinh ring
r2l trong 13nh-vye ady ng1i cung nhu a6i ngogi.

Thdi-dgi ol odo "vi Tﬁng—Thdhg y&8u kém" a2 chfln
ddt. Nghy noy, negudi 4o khong th#y ndt y&u-t6 ndo che phép
ti8n dodn ey trd vh thdd~Gpd trude.

(1) Seu aBy 13 wdt s6 oo higp-uéc v "thda~udo h¥nh-phdp

duge By Ngopi-Giao Hoowk cdng vé ‘
Higp-ude Thd g-udc hanh-phdp

1945 7 | 72

1946 14 106

1947 10 11l

1948 4 ’ 143

R.finto, kh&o-luﬁn ae dan, trang 23, . _
(2) J.B. Whitton, I'omendement Bricker, Revue du Droit pu-
blic et de science politique, 1954, trang 714.

{3) Horold R, Bruce, Americon nationgl government, New
York, 1959, trong 337, *Its growth in power ang pregti-
ge 1s une of the wost notable aspects of our constitye
:ion?l and political development of the past holf cenw

ury®,
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CHUON G II

CHE-D{ DONG-THONG TAT M- cHLy LA-TINH.

Cde Qube-gin tei Mj-ChAu Lo-tinh 43 'thng_ fp-dyng
ch€-a{ nghj-vign, nhmg &8 chd 12 nhung kinh-nghi 8 ngén
ngli vd th&t-bpi : Haiti trong nhing nin 1806, 1843, 1859,
1867, Honduras t 1925 aén 1931, Bolivie ti 1931 @#n 1937,
Venezuele nim 1947, Chi-Loi b 1891 a®n 1925, chl o6 Ba
Tay 12 od thd sfng 18u adi qudi Ch&-a{ nghi-vign, tuy ché-
a§ ndy ohl tn-tgd aud thoi-ky quin-ohl. T nip 1961, Ba
T3y d= téi 1fp ch&=G§ nghi-vign, nhung i nd cing daz séw
chiln adt véi sy thi&t-14p ohé-gf T8ng-Theng vio thing
giéng 1963, : '

Vgly nay, ngogi trd cubs véi nhimg djnh—che chinh-
try phéng theo cdec ch€-ad dén-chh nhin dtn, Uragsusy véi
gt chd-a phing theo kify mau Thyy-81, mudi t4m Quéc—gin

khfe ch#p-nhfn ch¥-a§ T€ng-Théng (1),

Khi ndi daén My-chau Lo~Tink, ngudi to thudng od
nhiing sy t&ng-quét-nde gai 1¥n cin-cd trén con s Qéc-gia,
ad ai ad on? chi~trong thédi-qui vho sy b&t &n-@inh chinh
tri (2). ™t ra, trong 70 Hign-phdp tifp nfi nhou xd tY

1900, cd 43 Hign-phdp thubc sdu nude : Bolivie, Dominiecaine,

Hondures, Nicorngua vk Venezuelas, e-gin seuw ndy ad dogt
k}—luc véi 22 Hi&€n-phdp, k& +% kb duge dfc=1%p vio nim

1811, Fhung sdu nude ad chl ¢ vdo khodng 24 trigu ddn., Nam

nuée khée - A-can-dinn, Ba-T%y, Colombie, Mé’-t%-&r, Chi-
Lgi - véi ddn s8 vio khofng 150 trigu, t 1900 a#n ney, do

(l) Jecques Loambert, Lo transposition du régime prégiden=
tlel hors des Etats-Unis : le ocs de 1'Amérique Latine,
Revue frongaise de Seience politique, No 3, Sept. 1963,

(2) Jecques Lembert, Amérique Lotine Structures socinles
et institutions politigues, Peoris, 1963, trang 19,

SN e R R I P ——
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khéng of hon 7 Hi#n-phép. S¢ &n-dinb v® phuong-dign Hifn-
phép khdng of nghin 1} tgi nhimg nude ndy khéng xhy ro
nhing bi&n-cd chfnb-tri : trong nhimg nude &6, s¢ dp-dung
Hi#n-phdp @5 #mg b} ainh obhl hay swe @i do nhing sy cone
thidp cbe che oh€-a§ quin-nhin hodc @fc-tdi od-nhén. Sy
15u vBn ad cha cde ainh-ché od nghie 1h, mic dl nhung vy
xéo trfn chinb-tri xby re, tgl nhimg nude ndy, cing ob ngt
hinh-thde t8-chdc chinh-quy®n ok h¢ of khuynh-huding tré
1pi moi khi ho ze r¥i.

pé 1% ché-qd T8ng-Théng, Ch&~-a§ ndy trong hinh-thnfe
phép-1¥ clic né khdng mfy khdo-bigt véi ch€-a$ Hoo-Ky. Trén
thigo-t€, cdc ginh-ché& chfnh-tri Hoo-Ky, mbt kbl duge Ap-
dyng ngodi 17nh-thé ad, a2 bi bién a8i sfu xo : hinh-thnfe
oha ode dinn-chd van nhuw th¥, nhung tinh-thin cha né az
khéc bin, Neudi to goi ad 1h "oh8-af wu th¥ ohe T8ng-Théng*
(régime de prépondérance présidentielle).

Trén phuong-difn Hi&n-phép, wu-th€ che cde Tng-
Théng My-ChAu Le-Tinh khéng vugt xo hén wu th€ cla Tng-
Théng Hoa~Ky, nhng trén thyc-t#, quyn-hinh cho Téng-Thong
vo chng ring roi, Dhg-Théng od voi trd uu théng vh chi-
phéi Qufc-HJi.

-MyC I -

UU-2HE GUA TONG-THONG THEO BISN-PHLP.

Kifu mfu phén quy®n phdng theo ch&-4f Tng-Théng
Hoo=KYy cdng véi h§-th€ng kifm-sodt vh quin-binh duge coi 1
can-bin che t&-chde chdnh-quy®n tgi cde nude My-Chiu Lo-
Tinh, k&€ ¢ khi t&-chde ohfnh-tri cle ofe nude ndy duge’
xde-dinh vho gilie th&€-k} XIX. Tuy nhidn, nhd 18p hi&n tgd
My-Chén Le-Tinh clng a7 dem 1gi nbi®u sy ske &8i 13m vi-
phon sy phéin quy®n, nhing sy swe 481 ndy, ndt pb¥n ndo, cf
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the 1he alo 19n th€ quin-binh g1z ¢do qQuyen-hdnh M geny
1pi uu the cho Tf:?ng-Thﬂng. BS 13X sy cdng nhin cho T8ng-
Théng nft sdng quy®n 18p-phép, nQt quydn phd quy €t tmg
ph%n (véto partiel)., Ngodi re, ngudi to ey thely gt sy
sle @fi - Hi€n-phdp Cong-Hda Haiti 1d thi 4y duy nhgt -
Tao m&t niy ¢ gquin-binh gifa ode quy®n-hdnh, ¢é 1y quy®n
gldi-tén Qube-H3:, |

DOMN T.~ QUYmN sANG-kTfN LUAT-PHLP,

Khic véi Hi&n-phdp Hoo-Ky, cdc Bi&n-phdp My-chin
La~Tinh ofng nbfn cho Tgng-Thdng sdng quydn 1gp-phép cling
vl Qufc-HpL (aidy 71 Hifn-phdp W& -tAy -Co nghy 31.1.1917,
ditu 69 Hign-phdp A-cin-dinh nghy 11.3.1949, aidu 79 midg, .
phdp Venegzuels negdy 31.7.1931, di%u 79 Hign-phdp Golombie
ngdy 5,8,1886 VeVia.). .

Theit rg, adng quybn 18p-phdp duge e¢dng nhin toi
M?—C_hﬁu La=Tink khéng phdy 12 nguyén-nhan clo Qu~th oz
Té’ng-—’l‘hffng. 8¢ cdng-nhin ndy chfng té rdng nhd 18p-hidn dz-
i sdt thyge-te, Tht viy, toi Hea=Xy cnl o Qubic-Hdi 1% of
séng quydn 13p-phdyp, nhung khdng od gt ngan tré T¥ng-Theng
nhd uft vi afn-bidy olia &¢tng winh a¥-nghi v bénh-vye nhimg
dy-lugit do ching Ta’ng—Thﬂ‘ng Phi s0gn~-thio,

Sw khic bigt quan-trong khéng phdi 14 & chd cde vy
Ta'ng-mhdng Q1 Hy-Ch3u Loeinn duge Hidn-phdp tryc~tifp ging
phé adng quy®n 1¢{p-phdp, trong khi Tc”?zlg-mlﬁng Hoo~Ky chi o4
Uy a6 udt odey gidn-t1dp, gy Khdo-bift 1% & ond ofe Quic
Boi tgd My-Chin Le~Tinh rdt £4 kpg sfr-di,mg quy¥n-hpn ols
minh a8 wio pld hay sha afy du-thio ludt ol T8ng-Théng.
Tréi 1gi, Quic~Hoi Hoa~Ky thudng P-ch#y bifumquy st ode dyp~
lugt ed nguSn ggc o Tgng-Thgng Phﬁ,_ bign ai cécd‘g-luét do
bing cap tu~chinhdn hode thay thé bing nhing dy-an ma Tong -
Théng khd ché.‘p-thus:in. S¢ ddc-14p nay dude nhan thiy vdi sy
sft—d‘gng Quyén phﬁ-quygt cﬁa TSng—Thcfng.‘.
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Sy thinh-cdng cle nhimg sdng-kién 1) hﬁu-qu! olie
uu-thé cie T8ng-Théng. Nhu viy, vtin-a® 1% 1o hify toi sao
cie QuBc-HOL Wy-Chiw Lo-~Tinh 3 duge ty-do st-dwg nhimg
quyRn-hinh cle winh nhw Quéc-Hpi Hoo-Ky, @€ dem lpi uu-
théng cho quan-@ifu ohe alnb (1).

DOAN II.- QUYEN Pul-quyST TiNe PHAN.

Tol My-Chéiu Lo-Tinh, quydn phli-quy€t ofa Téng-Théng
@61 véi cée dgo-luft cha Quo-Hbi of hinh-thde khic hin véi
quy¥n phi-quy&t cla D8ng-Théng Hoc-KY, ndt hinhethife wem
ddo hom nhumg cd tdc-dyng 1dm nghidng cén cfin quyBn-lyc wh
phia T8ng-Théng,

Quy¥n phl-quy€t 12 2ft y€u-t8 chn-thi€s cho gy guén
binh gquyBn-lyec trong ch€-a§ T8ng-Théng. Vi Téng-Thehg khéng .
thé gidi-tdn Quc-H¢i, trong khi Qube-HfL o thd - do viga
binbh sl quy¥n lip-pudp - b8t bude TEng-Theng phli ch¥p-nhfn
chinh-sdeh cle mink, quy¥n-hinh &d trd nin holnn todn, néu
vige sy-dyng Quy®n 1{p-phdp khdng bi ngin trd bdi vife adi
hd1 phdi of ndt to o8 2/3 o€ vugt que ndt sy phﬁ—qqygt.

Tuy nhién, $¢i Hoo-Ky, duéi hinh-tife duge st-dung,

quy®n phi-quy&t khbng phai 1% udt yEu-t8 den lgi wu th# cho
Tong-Thong.

(1) Nhung con s& sau ady qhﬁng”ta quy¥n-hdnh mgnh-u® cla
Qud e-Hoi Hoo-K} a¥i vdi nhing dy-fn-ludt xufitephdt t
Téng-Th8ng ~Phiz,

t Dy-&n auge af-
N&w . $rinh Quﬁc-Hgi

Dy-an duge QH : A
chiip-thugn : W 1%

LU T TY

1953 44 : 32 1 72,79
1354 232 : 150 i 64,7
1355 207 : 96 1 46,3
1956 225 : 103 t 45,17
1957 : 206 : 70 : 36,9

Carr, Bernstein, Morrison, Americon demoeracy in Theory
tné Prootice, New York, 1961, trong 351,
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MGt m5t, quy¥n phl quy®t chl 12 njt phuong-tidn
hinh-afng botn totn o tinh ofeh tifu-oye : ngogd trix
trudng-hop dpe lufit Guge Quc-HGi chung quy¥t vél do s8
d&c-bibt, sy phi-quy&t chl gidp cho Tng-Théng bde bd
nhiing sfng ki€n ol Qufc-HE1 md Tdng-Théng cho Lk khing
thich-nghi. Nhung sy phf:.—quyét {t gidp cho T8ng-Théng cd
nhimg bign-phdp mong mudn, 4l ngudi te thwdng cho ring sy
phli-quy#t Gue a&n nhimg sy wge cd trong aé Téng-Théng of
th# auge Qufc-Hbi bifu-quydt nming bign-phdp md Quic-Hoi
khédng mubn, bing cdeb hfc ben ring néu duge thd sewzn thi
som nky s¢ khdng chfng lgi nhimg bign-phdp md Quic-HJi age
bidt ng-nd.

M8t khéc, quy®n phli-quy®t of tfnk céch todn b§ vi
do @d, cb udt hifu-lyc gidi-hgn. Thit viy, Téng-Thong phii
chfp-thufn hay bde bd tobn b) dpo ludt md Qufc-Hii 4 bidu
quy€t. Trong aidu-kign fy, néu Quc-HYL khé vugt quo mpt
sy phh quy#t clo Thg~Théng thl nguge lgd, Quéc-HPL of thé
trdnh sy phll quydt bing cdch xen vio dy-thho luft clia
T8ng-Théng nhung Gi®u-kholn trai véi tinb-thhn ole dy-thio.

TPp tue nhy gidp cho Quéc-Hii bt budc Thg-Théng
ch#p nhgn nhing bifn-phdp ndh Tdng-Théng of thé phl quyst
v Qufc-Edi cd thd khéng ah ¢o o8 dgc-bidt @€ vugt qua. .
Nhung néu wuén phd quy€t, Tég-Théng phdi bée bd todn thé
dg-~thdo ludt che ulnh, BYi th€, udi bén phdi cl-ging hda-
gidi vh do a6, th€ quén binh duge duy-tri.

Tai M?-Ghﬁu Lo-Tinh, Téng-Théng cd thé sfx-dung-
quy®n phli-quy&t a6i véi thmg pbh¥n elie dgo lufit (aidu 73
Hi#n-phdp A-cin-pinh, aiBu 72 Hi€n-phdp ME-tAy~Co v.vi..}.
Quy¥n phi-quy€t timg pbBn ob téc-dyng ldam 2o 19n cdo
tuong-quen lye-lugng cé lgi cho Téng-Théng, lim diu bdt
nhitng cufe tranh-ohfip cd thé o gite Quic-HiL vd T8ng-Théng
v} 1huw a¥-ddng nhimg sy nhén nhugng olle hei bén,
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bt viy, trong khi tai Hoa-Ky, Qufc-Hpi, b&ng cde
tu-chinh-4n cd tn# thay afi dg-luit bt ngubn Y Téng-
Thth g-Phll, toi My -ChAn La-Tinh, T¥ng-Tn#ng do quy®n phl-
QW thng phdn o6 the sip adl wdt ey & lugt cla Quéc-Hoi
vh o6 the thém vao a4 nbing ai®u-khodn ol enfnn winh, Thé
thite ndy w¥m alosvd of hifu-qué hon thé-tinfe dp-dyng tod
Hoa=Ky. € b b ut cni-tift ol g0 1udt khdng thfche
9P, kbing otn-thi®t phdi bde bl todn th€ dgo lujt vi wt
khi thdgendn wht phdn 1dn ¥ wuth clg Qufc~Bi, quydn sto
a61 @go lupt chp Dong~Théng of tLe 1dm bda dju nhing cude
trenh-chfp, Do quy®n phl’x-'qliye't ting phn, Té’ng-ThO'ng )
the phé hédng t&p tue thudng quge dp~dung tel HoowK¥, theo
¢ Qubec-HYL tu-chinh mdt deo lult md T8ng-Théng khéng mutn
chng loi - vi a6y tugng ehinh cla dgo uft 1% chn-thidt
cho sy thye-hign ehinh-adeh ol Eng-Théng - nic ad sy tu-
chinh ¢¢ od hfu—qud Hong lod cho dgo 1uft wpt vhi aidy.
khodn of tne kbhéng 1i8n-n¢ g am a8l tugng chink cha Gpo
1ugt, nbing aidu kKhodn nh T8ng-Theng 55 ch¥ng lai neu
T8ng-Théng khibng bi wdt ring bude nho,

Dém lpi, quykn phi-quy &t g ph¥n, vdi d%c-tfnh
- m¥u ado o, nd, Iim giceting thm quan-trong cha vei trd
Tﬂng—i‘hdng trong edng cude 1%p-phép.

POM II1.~ QUYBN Grir-miv quio-miy. |

Nhing sy she adi kidu mfu phén quy®n cla Hoa~Ky md
Cchung to vis nhfn xdt, dd sae olng khdng 1 xfo trjn ro
Tét the quin-binn gilta cdo quyBn-lyc, Ddng trén bhuong~dign
thubn-tdy phép-1¥, ch&-a) T8ng~Théng My-Ch&u Lo-Tinp khéng
hin 13 mit ch€-d8 véi wu the cln Ta’ng-Thtfng, hgogl trd wt
trudng-hop dec~bigt 14 ch¥-a9 clia Cfng-mdo Hed'ti,

Theo @i%u 51 Hign-Phdp nghy 25.11.1950, *trong
Srubng-hgp of S¥ tranh-chéfp trhm trong hofe gi%e od nog



-.-. 44 =

Vign hoge wdt trong hai  Vifn vd quytn hinh-phdp, Tong-
Thtng cd quyBn gili-+t4n Quc-Hji .., ",

Nhu viy, mfc 4d Hi€n-phdp Haiti vin g3 1ai nhing
nét chinh cha Hi¢h-phdp Hoo-KY, nhmg véi quyBn gifi-tén
Qbc-Hii, ngudi ta vugt ro wgt cdeh ro rgt khubn khf ola
ch&~q3 Tﬁ’ng—Tb&’ha. Theo gidfo-su 4, Hauriou, bin Hign-phdp
&o thidt-1fp ndt ch€-a{ bén tng-theng, bén nghi-vign, ndt
ch€-a§ céng-nhin ro et uy quydn cha Hitnh-phdp (1),

~H U C II -

~ ¥ ~ o A
UU-THE CUA TONG~THONG TREN THyC=~TE,

Khing ddc-quy®n ud by b€t cde Hi&n-phdp edng-nhgn
cho T6ng-Théng oni &6p wdt phin nhd trong vige lam gzin-
ting uu the ola TG'ng—Thdng. Trén thye-t& y Uy-quyBn cln
Tﬁ'ng—Tanng a6l 1de trd ndn v4 olng mgnh-ng, of khuynh-
hudng vugt qua kbudn khE phdp-1y ¢d ai adn ch8 ade-thi,
Trong tinb-trgng a¢, QuEc~HO1 khdng the 1im gl chéng Téhg~
Thtng, vi ndy kifm-godt cudc bBu-ci v khol trd ode nghy -
s'f; trong trudng-heop bRt phye~tlng (2).

DOAN I.~ VAT TRO LU 1 clia_guéc-mr.

Tel My-ChBu La~Tinn, Quic-HPi khéng dthn nh{n thyce-
sf nhigm-vy 18p-phdp. odo Hi€n-phdp a%u cpe phép Quc-H1
UY-quyen 1fp-phdp cho Pong-Théng trong nhimg 1dc khé khan,
Chéng hgn, theo gildy 29 Hinephdp Mé’-—tf’.y—()o-, Téng-Théng od
the gquge Quie -H4 uy —quy%n trong "trudng-hgp od Xom-ling,
X80 trfn ey an binh otng e0ng boze 29l nguy&n-nhdn khic ast
x8-h{i trong hidu-ngn hodc trong tinh-trong ‘tronb-chflp

(1) A, Heuriou, Gours de.droit cons'titutiomlel compard,

Les cours de droit, 1959-60, trang 22

(2) Burdeau, técgphﬁm az atn, quyéh IV, trang 409,
~ "Les assemblées ne Pelvent rien contre 1 Prégident qui
contrdle leur &leption ou les dpure en cag d'indocili tde,
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nghidm-trong .., », gpi a9t £t ngdy, sau khi Hin-phdp Qugo
ban-hdnh, mie gu khdng o4 tinh-trong khfh-cfp ndo, Téng-
Théng Corranze Yéu ohy Quo~H{i u:;'r-nhi’ém nhimg QuyBn-hinh
dd0-bigt. T nam 192 d&n 1938, phdn 1dn nhimg luft-18
quan-trong adu auge Déng-Thong 13m re véi nhing quy®n-ninh
dde-bigt do Qubc-Hp1 uy-nhign, Quc-Kg1 khOng bao gid
ch¥i 13 y&u ohy uf-quy®n oo Téng-Théng ad khong ob ey
Kh&n-cfp trhm trong ndo nhu ¢i¥u 29 of, High-phdp adi ndy,
Tel Cuba, audy th¥i~k¥ ola Tﬁ’ng-fﬁhtﬁig Remon Gran gen (1944~
1948), cé t2% ok 3.000 sdc~18nn duge ban-hinh trong khi
Qufc-Hgi chi bifu-quyst 20 dgo lufit, Tei Hondurng, T8hg-
Théng duge uj-quybn rong 131 a€ tu thio nhing ¢go lujt
trong nhing 12nh-vye cfmh-sdt, tdi-chdnh, gifo-duc, td-
olfe tdo dn .., wpy deo 1ufit nam 1904 uy-quy®n T6ng-Théng
"som-thio udt vii bd 1upt*, Trong Xhodng thdiegion 4y
1896 @#n 1941, 93 phwn tram ode gy lugt elda Hinh-phép duge
Quic-~-Hii chfip-thufn (1),

S g quy®n cda Q&c-Hii obn duge nhin they qua -
vige st'r«-dmlg quy 8n 1gp qui cha T&'ng—Tha’ng. Trén thgc-t¥,
ode sfo-1nh che T8ng-Theng khdng nhimg ohi a8 dp-ayng
nhimg dao Ludt bign hifu od odp cé thf sty ady nfi-dung odq
dgo lufit. Hign tugng nhy gl-qaj Quge phdt-tridh d€-ddng tgi
My -Chu La-Tinh vi $hdi-gd 4o d cle ode T8i-Coo Phdp-vign
trong vige thin xdt ode hinh-vi ofs T&'ng-i‘hdng. Phép -vign
cé khuynh-buéng coi a4 12 nhling hinheyy ohénh—trj khong
thude thin-quydn olq minh, Do a4, khdng od phuong-tign nhe
hﬁufhiéu a€ git quydy 18p qui trong nhimg gldi-hon ody né(z),

Szu bet, nghy nay, T8ng-Théng odn chifn thém quybn
hanh rfng rog trong vije 1fp-pudp véi 8Y glo-ting ode co~

1) Wii1liep s, Strdces, Latin Americml.politios, New-Yorik,

1959, trang 392, trang 421,
(2) 7. Lembert, tde-phtln 4% dtn, treng 399,
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qQuan hinh-chénh od nhigm-vp hudng-q%n ntn kinh-tg, nhitng
¢o-quan nd quy¥n-hon kudng th€ duge hon gink mdt odeh rg
A {, A # )

T8t boi nh} 1g¢p-phép.

Tém loi, véi sy dp-dwng réng-rit quyen 18p qui, ey
st-dpig quy®n 1{p-phdp tho nbigm, quy®n hhnk el T8ng-Theng
&2 trin 1fn sang lanh-vye 18p-phép. Quéc-Hgi chd odn giu
aft val trd lu wd, Trudo tinh-trpng ndy, 8ng-Théng od
khuynh-buéng @i xo hon nae ... |

ROAN I1.- KHUYNH-BUONG BC-TAT ol 0N g TEKG,

| Cde vi T8ng-Theng tol My-ChAu Lo-Ting thudng vuet
qua nhimg gid1 ~han phép-1¥ knéng nhWig &€ xAn chién lenh
viee 18p-phdp nhy ching ta vig thély, nd cdn af ¢Inh-chi mps
sy bho-ady hi&n-phdp, Nhiing GiBu-kifn dlnheghl efec qui-tde
Hen-phip thudng auge i-aing wlt cdeh khd tf-u? ad trénh
nhing gy lon-dung. Tei M¥-ta -Co, Mng-Théng cof tud dinh-
chi c4e bho~adn Hign-phdp, ndu of S¥ chip-thufn chn Quéc-
Bji. Trong trudng-hop Qbc-Efi khdng of knée hgp, Qu¥c-HGi
phéi duge tridu~-tfp ad bifu-quydt vige cbp-thufin ndy. poy
Ba~D8y, sou kbi tuyén-bg tinh=trong gidi-nghién, T8ng-~Théng
phdi o kh¥c trigu-t4p Quéc-H{i, né€u 1dc ad khdng o khdn
Bop ; thdi-ginn g16i-nghi &nm duge gidi-han trong kholng 30
ngdy, Ngohi re, Hidn-phép odn qui-dinh mjt o8 blo~thn phdi
quge duy-trd. Drén thye-t€, sy dinb-cni ofe bho~alin thutng
dwge thi-hinh ph khéng chn o4 8V trifu-tdp oda Qubc-H3i vh
hon nta, nhimg s¥ ainh~ch! +¥ thudng xuyén xdy re.

Now viy, quéc-mpi ehd o33 ngt vai trd hinheth$e np

»

Hith~phip &lao phd, Tuy nhien, uwu the ela Tdng-Thdng adi

(1) 7, Barthéldmy, e r8ie du POUVOLir exécutif gang les
r Eubl;ques nodernes, vien don bod Glreug, tédcwphn da
vign den, trang 62,

(2) Bryce Modern democrotieg quyén 1 trong 210, vién
oy Giroud nhw tedn. ’ e

i
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V6L Qubc-Bfi, ty nd, kibng bao him ey phl-nhin ché-ad afn.
chi, Ch&-a T&’ng—Thﬁng vin gitr duge tinb-cdeh dfne-chi néu

vi Tﬁ’ng—Thﬁng n¥n quybn do nhimg cuc vhu~cd @inh k¥ thinn
thit vh ty-do. Trén thyo-t€, k€ t uni duge dGc-18p, didu

kign ndy thudng thidy sdt tgd My-Chan Ta~Tinh,

v Thﬁt VY, cufe chifn-tranh dinh dfc-1fp trudng k¥
v& khd khin 45 a3t cde quin-nhdn 12n die-vi chin quydn

trong vdng ntka the-k aku, céde vy TOng~Fhéing adu 13 quan-

nhin, V8 gau, quyBn-hinn thudng do cfle vi dn-sy ndn gif,
nhung xhéng of gy thay @81 shu xa nao, uy quy®n ola Téng—~
Théng vin duya trén quin-adi vd clnh-sdt . Guznon-Bl ango

i Venezuela, Manuel Berdo tol Pérou, Beptista tgi Bolivie,
José€ ¥ Ordonesz tei Uraguey, Rosaos 1 A-cin-ainh .. Vi
Tong=Théng ndy 1én chin-guyBn go ugt cude d&o-chﬁnh, r¥i 1gd

b 18t ad 4o mgt cude @ho-chinh khdc,
o .

Ch€-q§ chénh-try cfn M¥~Chiu La~Tinh thirbng'l& ché
ag "ado-thi t8ng~thng " (dictature présidentielle),‘theo
denh-tY cdg Barthéldmy (1), Bryce so sdnn ch€-af ad vdi
ch&-87 chuydn dedn thii thugng-cd (2) ; Siegfried so adnh
VOl oh&-df ofin Phfp vho Nsm tid VIIT v& qués thdd -k) Hign-
phép 1852 (%), S

DY soo ai e, ch&-af ade-td cln cdo DOng-Thong
cing od nghy tan, gt cude céohempng xby ra, ngt nbd dfe-
thi by 18t g8 vi od khi wdt ch€-3% néi trong phép vh ob1
n& hon auge thinh hing,

(1) 7. Barthéldmy, Le r81e au pogvoiilexécutif dens leg
republiques nodemes, vifn akn bl Gireud, téc-phfn ab
LY

vien d7n, trang 62,

(2) Bpyece, Modem democraties, quyfn I trang 210, vign
dgn vdi Giraud nhu trén, = ’ 8 ’_ ¢

(3) Siegfried, Amérigue Lotine, treng 90,
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Trong nhung nim gtn gy, adi s8ng chinbh-tri ta
My Chau Lo-Tinh ed khuynh—hud‘ng duge binb-thudng-hde (l)
Cfc nht afe-tdi dBn d¥n b they th€ : Getulio Varges nim
1951 tpl Ba-Thy, Péron nim 1955 tgdi £-ctn-dinh, Rojas
Pinilla ndm 1957 tgd Colomble, Perez Jinenez nim 1958 tod
Venezuela ...

X
X X

Mo 1gi, ding trén quen-aifn bién ting, ch¥-gf
ehinb-trj cde nude My-Chiu Lo~Tinh khdng nfy khde bift ché
¢ Hoo-K¥. Tuy nhién, trong thuc tr;'.nﬂ chinh~tri, trong
lic n¥n dAn-chd Hoo-KY duge afm-bho vh tifn—tridn thl tol
My-Chu Le-Tinh, thé quin-binh gilte cde quy®n-hdnk mat hin.
Ch&-a$ chinh-tr{ nghidng vk ch&-a% quy¥n uy, n#u khéng '

‘hodn todn dfec- tdi, chuyén-chf.

~

(1) a. Houriou, tée-phén &% ath, trang 109.
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CHU.OCN ¢ -II"I_T

CHE-D) TONG-THONG TAT cfc NUGQ £ pHI;

Xufit-phdt Hoa=K¥, och€-g§ Téng-Théng duge. ﬁp-dw_lg
tel My-ChBu Le~Pink v} lan rgng song cde nude £ Phi. '

Tl £-Ch3u, Phi-luft-TAn 12 Qubo-gio @™ tign dp-
g ch&€-a§ T&ng-Théng. Ném 1934, Qufig-Hj1 Hoo-Ky bifu-
 quy&t mgt dpo luft odng nhgn cho Phi-luit-T8n ndt quydn g
tri rong rol vi nt n¥n afc-13p bodn todn sau khq!u:g thdi-
glon wedd nd¥m, Hifn-phdp ban-hMh nam 1935 de tryc-tidp

chiju Anh-hubng cla Hign-phdp Hoa-K}, | ‘

Ch&~d) Tng-Théng clng duge dp-dyng 1% 4% trong
ljch-st chinh-tri Non-Duong véi Hi€n-phdp 1945. Nniby qu¥n
ado chiu 1i8n ket V& Jave vh Sumetra, nhung lpi td ra
thift-tha véi sy ty-tri che mlnn. Hifn-phdp tou-thdi Lidn-
Higp Nom-Duong ngty 14.12.1949 khei sinh m¢t ch€-a§ Nghje
vidn trong khubn kné 1i8n-bang. Nin 1950, sau khi dgp ten
cufic néi logn, Chénh-phll Yrung-uong nhfn thiy ohn phii
they 461 co-cfu ola uinn, Hi®n-phdp ndl duge bon-hdnh ngdy
'15.8.1950 v bi dinb-cnd fp-dpng vho nam 1957 vi ‘khdng tgo
auge wft Hinh-phdyp vang mgnh. MH+4 ché-4§ chuydn ché duge
thinh-hinh audi sy lanh-dpo odn Tng~Théng Soekarno ; vy
N quy¥t ainh, vho nim 1959, trd 1¢d Hignephdp 1945 (1),

H1-qube - vdi Hifn-phdp nghy 1.3.1962 - a7 ti b}
ch€-a§ Nghi-vidn ad ‘chfp-nh{n chd-ad T8ng=Théng vdi mit
Hinh-phdp auge ting-cudng (2).

(1) Les Conétitution‘s d'Asie et d*Austrelasie, Paris, 1965,
trang 490, -

(2) Nicole Courbe, La Constitution du Pokiston du ler Mars,
1962, Revue gy Droit publie, No 3y 1963,
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T3l Dei~Hon, Hi&n-phdp ngly 17.7.1948 thi€t-18p
mgt che-af T8ng-Théng véi nhitu quyRn-hdnb rfng ral dugo
edng-nhin cho Hdbh-phdp, Trén thyc-t€, quyBn-hdnn ad ngdy
ctng mgnh thém, ad sou olng dup dén ch¥-ad afc-tii thye-ay
clla T8ng -Théng Lf-thln-ving. Co¥-ad ndy b} 18t ad vio théng
tu ném 1960. Hign-phdp 1948 a7 duge Qufc-Hii ska afi riit
nhi¥u vio thdng sdu 1960 3 Dol Hd duge chuydn th ché-g)
I8ng-Théng seng ch€-af Nghi-vign trong ad PEng-Théng chi
cdn 13 wdt Qubc-trubng v tréch-nhign, khong quyén-hhnh,
tuong trumg cho Qulc-gia (1),

Scu cufc dho-chdnh ngdy 16.5.1961, Chédnb-quy%nquin-
nhdn ngung ép~dung Hién-phdp 1948, Hidn-phdp ban-hiph nim
1962 th18t-18p wdt chd-af trong ad Tong-Thdng do dén biu
trec-ti€p, od todn quyd khi qufe big&n. Song Hitn-phdp Ioi
thém wdt whi ky~thuit thong thudng cla ch€~a{ Nghj-vitn gd
hon-ch€ quy¥n hinh-phép Qc-Hfi ch#t vén, didutrs b#t
tZn-nhién Thi- Tudng, BY-Trudng,

Tol Vigt-Nam Cong~Hd e, Hi€n-phédp nedy 26.10,1956
thi&t-12p nédt ch&-a3 T8ng-Théng véi "Gt Tgng—Thﬁng ném
quy®n hinh-phdp, cd djo-vi vh vai trd uwu thing trong t&-
chfe edng-quybnr(2),

Tpi Phi-Chiu, seu khi thu-idi Qugo ade-13p nhidu
Qubc-gin a2 dp-qug ch€-a{ T8ng-Th¢ng : Tunisic (Hign-phdp
ngdy 1.6.1959), Clte d'Tvoire {(H€n~phdp nghy 3,11,2960),
Dohomey (Hi#n-phép ngdy 5.1.1964) (3), Haute Voltp (Hi#n-
phip ng&y_lz.ll.lgso), Niger (Hi&n-phdp nghy 8.11.1960),

(1) Dodn Thém, Nhing Sv thay a8i & phomevi Hi#n-phép odec
nude £ Chéu, Nghidn-ody Hinh-Chénh, théing 10, 1940,

{2) Luu-van-Binh, gy litn~quen sita Hinh-phdp vi Lip-phdp
fgggg Héég—phép Vigt-Nom, Ludt Hoc Kinh-t¢ tgp chf,
s 88 2,

(3) Yves Jovheud, Lo nouvelle Constitution de 1s Républi-
qQue du Dchomey, Note et Texte, Rev. jurid, et politi~
que, inddp, et coopération, No 1, 1964,
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Gebon (Hign-phép ngly 21.2,1961), Togo (Hign-phdp ngdy 9.
4.1961), Céng-Hdo Trung Phi-Chn (Hign-phdp nghy 26.11,
1964) (1),8énéga (Hi®n-phdp ngky 7.3.1963) (2), Mauritanie
(Hi€n~phsp ngay 20.5.1961), Guinde (Hi&n-phdp nghy 2.3.1961)

MGt khi duge qu nhip vio cde nude f Phi, ch&-gp
T8ng~-Thong - 180l trd trudng-hgp Phi-lugt-18n - a3 uy
bith 481 shu xo vh tdch r&i hédn xi1fu ol nguyén~thly olo
né, Néu aic aiénm cla ch&~d§ Hon-K} vb phuong-dign phép-1y
13 sy phén QuWen khé ofng rdn thl trdi 1ai, ch€-d% Ténge
Theng L£-Phi chfp nhfn wu the cln Hih-phip vk g81 khi got
vd sy phén quy®n, Quic-BPi khéng duge céng nhfn wht phuong
tign hinb-adng nho adi VL Teng-Théng v gl mbt din-vi
th#p kdm, -

~MpPc 1=

WU t5¥ cls p8ne_ e,

I21 nhidu nude £-Phi, uu the chp I‘B'ng—ledng duge

. nh@n thiy ngey ch trong hinh-thife oda vin Hign-phdp., Hisn

Phép Vigt-Nom Ofng-mdn 1956 trinh-bly Mng-Tathg & Thssy
thid ba, Qubc-HE1 & Thian thd tu, Hign-phdy douritenie,
Gabon, 0dte d’Ivoire, Dohomey V.V... clng trinh-biy Téhg-
Tathg v& Chdnh-phd, trude Quéc-HY;,

Nh lﬁp—hié‘n, kbi a3y Tgng-f['hd'ng trude Qubc-H1 v
t8t ed cdo CO~quan ¢éng-quybn khéc, an . dinh dinh uy
th€ cho vy nguyén thh Qbc-gia trong b9 mdy nhd nude. Sy
sip x€p nhu trén khing gitng tmg v théng thudng mh céde
Bi€n-phdp a7 theo : Lip-phdp + Hinh-phdyp, Tw=-phép Ghﬁng han,

(1) Pierre Decheix, Lo nouvelle constitutien centre afri.

ceine, Rev. jurid. et Politique, inddp, et coopération,
¥o 1, 19¢s,

(2) 1. Muraccicle, Tp constitution de 1, République dy

Sénégel qu 7.3.1963, Rev, Jjurid. et Politique, ingdyp,
et coopération, o I, 1963,
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Hi€n-phdp 1946 oha Phép, Hi€n-phdp n-ng, Mi&n-Dign v.v,..
Oéc Hi€n-phép ndy, vin trung-thinh véi qQuUan-nigm c&-truydn
ddnh dia-vi uu théng cho Quie-Hpi,

Uu the cdo Ta'ng-Thd'ng edn &uge nhin thiy ro trong
ngi-dung cle ode Hign-phép, Téng-Thehg lnh=po Qu¥e-dfn,
nén t€t od Quy®n hdnh-phdp, xfn 1t sang lanh-vye cle Qtec
HGL v2 od khi od o} quy®n gidi-tdn lc-E,

BOMN 1.~ IONG-THONG LiNH-540 Qufc piv,

™ trude, sy 18nh-Gao qufc afn 15 wft khéi nigm
hodn todn cé tfnn céch chinh~trj vi 13 k€t-qud cla hon
clnn 1jch-g.

Tel Hoe-kd, cdc cufo khﬁng-ho.&ng kinh-+& v x0-h{i,
ce trin the-chin &z gue Hinh-phdp 41 io-vi uvu thing v}
treo cho Téng-Théng nhigm-vy Lanh-dgo quc-din. Hign tugng
1anh-eac ndy a3 od i 13u nén at hia 1% véi cée dinb~oh
qufe-gia. Tdo-gid AL Mobileau goi ad 12 "13h~G00 djnh-chs
tinh v (lecdership institutionnel) (1),

Trong ede nude £-Phi theo och&-ad T&'ng-Thdng, chi
¢é Phi-lufit-TaAn 12 duge a§t dubi gy 1tnh-agpo thufe lopi
ndy. Thit viy, tel ddy, cin-of vio thye-1¢, hoc-thuy&t 4%
ddn @n xfy-ayng m§t quon-nidm knd re r$t v® nhifnevy 17nn
dpo clo T8ng-Thdng (2). T&hg-Theng khéng nhimg 1% Qquée-
tm&ng aing a®u nghnh hinh-phdp md odn duge col 1k vi 1pnk

T Qulco-gia. " P8ng-Thng -ajnhk chénh sdoh t8ng-quét, ohi-

(1) a. Mobilenu, Laépersommlisation du pouvoir deng leg
i

g0uvernementg 4§ ocratigues, Revye frolenise de Science
politique, s6 1, théng 3, 1960,

{2) Trin-van-Minh, voi 4y ol Quic-H§1 el cde t1fu nhuge

qutfo Nem v Dong Nem L-Chfu, Luft-hoc Kinh- te tep ohf,
86 1 vh 2, 1959,
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phtfi hinh-chénh, kifn-sodt ngogi-gise, hudng a%h ofng vide
1fp-phép* (1).

Te1 cofe nwée khée, sy lonh-apo chua hde 18n véd
cdc @inh-ch® v cdn gziv tinbh cdeb cd-nhfn (leadership
personnel). Trudc nhimg tinh-th€ khd khin dFgeo-bidt, mdt
nhin-vit thi eao, chf 1dn xuft-bign &€ 1% lgi con thuy®n

Quc~gia : Soekernc toi Nom-Duong, Sékou Tourd tpi Guinde,
Bourguibe tgi Tunisie vove.. '

Nhung al duéi hinb-thfe nho ching nita = "lanh-dgo
dinh-ch&-t{nh"* hay "1Lonh-dpo cd~-nhfn" - sy lenh-dgo 13
k€t-quir cha hodn cfnh thyc-t&, hon 18 do sy qui-ainh phép
1¥. Mgt trudng-hgp dic-biét trong ad sy 18nh-dgo 47 duge
*hi¢n-phdp-héa", @b 1k Hi€n-pndp Vidt-Nam Odng-Hda. Theo
di%u 3 (qogn cubi), "Tng-Thing linh-dgo Qubc-din®,

Di%u khodn trén aa voeh 70 uu thé cla Hinh-phdp
G861 véi Lip-pbdp (2). Quy¥n nty eb-af auge ghi trong Hifn-
phép 1% do phic-nghi che T8hg-Théng trong théng-didp eglt
Qufc-Hgi Lip-Hifn ngdy 15.10.1956. Trong thing-difp niy,
nguyén Tng-Thting Ngb-ainn-Difm glai-thfch sy bé-khuy&t
nhu sau : "T€ng~-Théng duge bhu-od do mbt oude ahu phifu
md ck-tri todn qufc them-gio. Tinh cdoh qufic-gisn clha cube
ahu phifu @& uy cho TEng-Thong tréchenhidnm 1Fnh-dgo quc -
dén, T€ng-Ththg vie ding dWu Einh-phdp vio 1% uc-truimg.
Trong thygo-t&, vife uy-thdc sy linh-ago quc~a&n cho udt
co-quan ¢ trdch-nhigm chlng nhling oPn-thift cho sy aiBu-
bdnh huu bifu cde co-quan olng-quy®n, lpi odn 1lia téng-gia
uy tin a6i ndi, 46i ngopi cla Quic-gie nlta*(3),

(1) G,A. Meleolm, The Story of,the Philippines, vifn dfn
oli Tr¥n-vincMinh trong khho-luin e QBn.

(2) VE-—quO’o—EQSng. Cong cudo thinh-1fp ché-a$ Cfng-Bo nhin

vi Sl Vigt-Nam ty-do, Nghién-cdu Hinh-chénh, théng 10,
1960, trong 42,

(3) vign afn bdi Bli phon Qué Ph&n tfch v!-.ﬂphé-binh 1:37)
hinb cua Té’ng—ThGnghtheo I,-Iié'n-phﬁ.p 26.10,1956, Lugﬁlfllyén
Ti€n-si, Dei Hoe luft-khoe Soigon, 1964, trong 90,
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Thing-adidp trén khOng d®-cdp aén ngi-dung che ey
lznh~@go nh ol ndi agn sy chénh @dng vh chn-thi&+t cln
vige uy-thde cho Péng -Théng trdeh-nhigm lanh-dgo quée-afn,
Kbi thio-lufn vh a®-nghj ndi trén, phPn adng cde dfn-bidy
a¥ng ¥ ring lank-ago quéc-ddn ohl of nghia 1% mbt minh
chju trdich-nhigm trude Queic-afin vd sy @ilu-hdnh oln qQue-
glo. Lant-po ¢ tfmh-cfch ® tinh—tphyn nhitu hon 1 *phdp-
1¥*, Thém ctn ® Péng-Théng lonh-ge Qufe-dAn" ohl ot thém
mot ¥ nghle nenh-os che quy®n Hiah-phdp (1).

Tém lgi, khi cong-nhgn cho Téng-Théng gquy®n 15nh-
40 Quc-d2n, Hi€n-phdp Vidt-Nom Cong-Hbe a2 xde-nhfin ndt
bign tugng od tfmh-odon ph&-bign chung che ngi ch&-af
chinh-trj, dfo-bift 1 ch&-a¢ T8ng-Théng.

DOMN IT.- TONG-THONG Wi Toky THE QUYEN HANH-PRAP,

Theo hhu h€t cde Hién-phd £-Phi, T8ng-Théng 1%
"ngati afc chifin quy®n hh-phdp" (adtenteur exclusif du
pouvoir exdeutif) Hi€n-phdp Gobon (aidu 6), Hign-pha{p
Togo {aidu 35), Hi®n-phdp Sénégnl (aidu 36), Hi#n-phdp Vidt
Nom CGng-Hde (aiduy 3}, Hifn-phdp Nem-Duong (@i®u 4) v.v.,.

V61 tu-céch ad, Teng=-Théng il gt val trd un théng
trong Chdnh-phd. 0de vi B)-Trudng a®u do T8ng-Théng mgt
mink b&-nhign v phdi chiy trdch-nhigu trude Tng-Théng.
Nhing chfc-vu dfn-sy cing nhu quin-sy adu do Teng~Thong be
nhi‘ém._ Bén cgnh T8ng-Théng, cf mdt Hfi-Dbng codo BS~trubng
nhung 8ng-Théng okl ty ninh quygt=-gjnh. Tai Ote d'Ivoire,
Dohomey, Houte Volte, Niger, sy théo-lué‘.n tpi HQi-abng chi

od ténh céeh bd bufe trong nhing trudng=hep duge Hi&n-phdp
qui-dinh rc rg§t. pé 18 cde qQuy€t-aini &n-¢inh chénh-sdoh

(1) Bli-phen-qud, tdo pham & dan, trang 91.
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t&ng-quit che Quffe-gia, cdc du-thf;o-lu&t, cde dg vd sfo-
Lgnh, cée vige vé-nhifm naime chfe-vp cno~cfp md denh-sdon
do mt apo-luft fh-dinh,

Trong lanh-vye ngogi-gino, quy®n-hdnh cle TENG w

Théng cung réng-rai nhu viy, T8ng-Thdng of todn quydn bé-
nhigm cde nhdn-vién ngopi-gino (ai%u 35 Hi€n-phdp Vidt-Nam.
Cong-Hdea, aidu 15 Hi€n-phdp Trung Phi-ChAu v.v...). Ngoai
re, gt s% Hi¢n-phdp on cOng-nhin cho Tng-Thtng gt quy¥n
k€t-ube ring-rai. Téng-Théng of quy¥n k¥ k&% v ph—chufh
cfo higp-ude, ngogl tri nft 8 higp-ude duge Hifn-phdp 1igt
k& ro r§t chn ttuge sy cho phép cla QuEc-HEL (@i%u 47 Hi&n-
phép Trung Phi-Chfr, qidu 51 vh 52 Hifn-phép Gabon, @iBu

22 vi 44 Hin-phép Mouritanie VeVesn)a

Trong lanb-vyge hinh-phép, quy®n hdnh cla cdc Thng-
Theng £-Phi rfng rzi hom quyBn hinnh cle. T8ng-Théng Hoa-K¥,
Thit v{y, theo Hi€n~phép, T8ng-Thting Hoa-Xy phdi chin x&
gquydn-hgn ql’m minh vdi Thugng-nghi-vign, dic-bift v@ ven-
a® b&-nhifn cde odng-chifc coo—cfp vh cde nhdn-vidn ngopl -
gleo. Hom nie, egnb T8ng-Théng Hoa=Ky, cd nhi®u co-gquan
khde cung tham-dy ph™ ndo vio lanh-vge hdnb-phdp. Dé 13
cdc Uy-Bon Thugng-Mei I18n-Beng (Pedernl Trade Comwi sgion),
Ufr-Bm chuyé’n mgi gid khodn (Securities ang Exchange
Comuission), Ufr-Be.n Gid cd (Torife Comnission) v.v... Cfe
deo lugt 1fp ro Uf-Ban f-ainh 1udn quy¥n-hgn cla Uy ~Ban
aé, Ofc UF-Ben abu e quy®n 1fp qui vh ede qui-tdc do Uy~
Benn 13m re o tfnh-céch ch¥p-hdnh., Tuy cdo nbén-vién clin
Uy-Ben thudng do T8ng-Théng b&-nhifn, ntung ho hinh-atng
d¢e-~10p véi 18¥ng-Thtng v khing the »i TPng-Thong bai nhifn

- ngodd 1¥-do lult djnh. Che Ub-Ban a% cbidn nft phdn quan-

trong quy¥n hdnh cle Téng~Thbng, do &4 y 00t a8 lufit-gin
Hoe-K¥y 4% phé&-binh Chénh-phll Hoa-Ky 1} "Chénb-phlt clp cde
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U§-Ban " vh gel code UJ-Bon Lign-Bong 1% "nghnh thf tu chn
Quﬁc-gia' (1) .

DOSN 11I.- rONG-THONG XAW LIN SaNG LiNd-vyc
LAP-PHAP.

Khdng nhing ndn todn quydn hdnh-phdp y T8ng-Théng
odn xfm 1M song 1onh-vye cla Qéc-Hii. Hiln-phdp cing-
nhin cho T&ng-Thong cé th€ hinh sk quy¥n 1fp-phdp nd khing
oM of sy uy-nhidm che Qubc-EGi, ho#ic of th€ vupt qua Qulc
E3L blng céeh sh-agng bign-phdp trung chu afn f.

Irude h&€t, T8ng-Théng cé th quge Hi&n-phdp tryce
$i8p gieo phd quy®n 1{p-phdp.

. Theo Hi€n-phdp Nem-Duong 1945 (aidu 5), Téng~Théng
gilt ch quybn 1%p-phép véi sy phé-chuin ole H}i-0®ng Dain-
vifu, nhung Hi#n-phép khbng tri-1ifu ecdeh tuy&n-lye cde
dén-bifu ad ob ddnh 1gd cho mgt dpe luls,

Tol Hbi-quée, T¥ng-Théng nfe gid quy®n 1ap-phip
clng véi Que-Hi1 (aid®u 19). Mgi dy lufit, san khi auge
QuBc-H{i bifu-quydt phld duge chuyfn sang ng-Théng ad
Guge chip-thufn (ai®u 27), Ngoki ro, khi Quic-Hgi b gidd
tén hofe trong 1do khéng of khia bep, T8ng-Théng of thé ky
cfe dy of higu~lye chan éte.o lugt (ai®u 29).

Theo di®u 41 Hign-phdp Vidt-New OPng-Hde, gifte hai
khda hop cha Qubo-HYi, vi 1f~dc khin-cfp, TEng-Théng cf
th€ bty afng ky sfc-ludt. Ngodi ra, ng-Théng cling od
quy®n ky s¥c-luft nghn-sdch néu Qu€c-HOi khdng the bifu-
quy€t xong &go lupt nghn-sdch trude nghy 30 théng chgp
(2i% 43). Nhw viy, theo ofo @i®u khofn ndy, trong nhing
trudng-hgp k€ trén, téng-Théng of tud they th€ quio-HOL aé
hinh st quybn 1gp-phdp.

(1) Munei Kopaoni, téc—pg’z\'m ge d%, trong 170.
B. Schwartz, tdc-phfn an den, trang 40,
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Khang nhimg od thd hinbh el quydn I8p-phép, tod m{t
vhi nude, T8ng~Théng cf thd tnd Quyen quy&t-dinh chia nhin
d%n vho ay bifu-quy&t oo Que-H{i, blng cdoh dus ra trung
c®u ddn ¥ nhimg dy-thio-luft, i

Theo diBu 38 Hi&n-phdp Togo, ™ T@ng-ThGng gou khi
thom-khio § kién ehinh-tinfe odq I’thz-Tich Qubc-Hpi, of thd
e ra trung-chu dfin § ngi dy-thdo luft lién-quen dén +&-
chife cbng-quydn hofc nhdm cho phép phé-chufin mdt hidp-uébe
khdng tréi vdéi Hign-phdp nhung % of ahung hju-qud afi véi
sy diBu-hinh cde dink~ché. Khi cubc trung-cdu din ¥ chép-
thufn du:-thgxo, Tﬁ’ng-Thdng ban-hinh dy-thdo ad trong thdi-
hon dg-trd & aiwy trént, cde Hi&n-phdp Gabon (Tidu 16),
Cite a'Ivoire (d¢iduw 14), Dehomey (@itu 23) v,v... odn qui
ainh rfng rei hom T¢ng-Theng od QUFBn dug ro trmg-chu
48 ¥ noi b vEn wh Tng-Théng thily obn bift § kifn afn-
ching. Mgt gidi-hon cho quy¥n ndy 1% Tng-Théng phdi ndi
¥ kith chl-mion Quic-Hyi (Hign-phdp Togo), ‘hofic Van-Phdng
Qubc-Efi (Hifn-phip Gebon), hojc phdi od sy chffp-thufin cla
Vén-phdng Quefc-Hgi (Hi€n-phdp ote d'Ivoire, Dahowey ..,).
Gidd-hgn niy khéng edn duge nhin théy trong Hi&n=phdp
Mouritanie, '

S qui-ainh ndi trén - bt thudtng 461 vdéi ch&-ad
T&’ng-Thdng - ¢d the auge gili-thfon v&i nhing wdi gquon=tam
chinhetri vX nhing 1f-do 1ich-at, Thit vy, cde nhd 1gp~-
hi€h ndm 1960 ¢3 muen fp~dyng lpi thietye duge du nhip nim
1959 vio ode HiEn—phdp &Bu ti8n clln ode Wbo-gia Phi-chfu;
cdc Hi€n-phdp ndy dvge phdng theo mit odech trung thyc Hidn-
phip 1958 cda Phip (1). :

(1) p.¢. Levroff et g, Peiser,' Les Congtitutions Afri -
coaineg, Paris, 1361, treng 27,
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DOMN IV.- QUYRN GTAT-TAN qufc-ROI.

Uu th€ ol Tong-Thbng adi véi Quic-Hii, ted mdt vy
nuée, dz dgt tH wft nye &f tuygt adi véi quydn gildi-té

Theo di®u 23 Hién-phdp HBi-quc, Thg-Thfng bit of
1dc nko cling of the gili-tén Quc-H{i. Tuy nhidn, vige ei-
dyng quy®n niy trén thyge-t€ &% b} hpn-ch€ v theo Hién-phip,
trong trudng-hep Qufc-H{i bi gidi-tén, Tong-Thehg cung phdi
t¢ winh chfn adt nhiu-vy hosic vio lde vy Téng-Théng mét
adc ok nhfm ehfo hofe sau 120 ngdy k€ th 1de gidi-téh Quio-
HEi.

Ted Trung Phi-Chéu, theo di%u 38 Hi&n-phdp, ohl
"kbi ndo sy d1®u-hink binh thudng cla Quic-Hpi bi gifn-dogn®,
Tng-Théng wdi ob thé tuybn-bs gldi-tdn Quée~HJi, sau khi
néi ¥ kign H$i-Dbng Bho Hith vi U}-—Bm Lonh-Pac "Phong-trio
phét-tri®n x2-n{i Edc Pni (M.E.S.A.N) (1).

Pi%u 17 Hifn-phép Gabon qui ajnhb rong roi hom
"Trong trudng-hgp khfh-thidt, Téng-Theng sou khi hoi ¥ kién
Hyi-Dng cde BO-trudng va Chi-T ch Qutic-E§i, of thd tuyén-
bd gidietén Qufc-EJi. Trong cdng nhimg ¢idu-kign ad, Thg-
Th¥ng ¢6 thd ndt 1mn gio-hpn quy¥n-hinh obn Quc-H¢1 trong
nft thdi-gian dbi nwft 1% 18 thédng". Nhw vhy, véi didu-
khodn ndy, Tng-Theéng o tokn quy®n ¢¥i vdi =% pbfn cha
Quc-Hol : nhimg di%u-kidn sh-dung quydn gidi-tfn ri4 13
rgng-rei, Tng-Théng chl ohn hdi ¥ kién H{i-DBng cde BY-
trudng vh ohdl-T4 ch Qufc~H{i, nhmg Hign-phdp khéng néi ro
ed chn phhi od ¥ ki& thufn hey khéng Sy gidi-hgn duy
nh#t 13 & bl T8ng-Théng khéng th€ gili-tdn ot 1%n nle
trong ndm k€-ti€p cufc bBu-ck sou 1™n gifi-tdn d¥n tidn
(didu 39).

(1)"Phong-trdo phét-tridh xi-hgi Hic Dhi® 1% ohfnh dlng duy
nhet ¢uge otng-nhn trong Hign-phdp.
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Mm 191, mdt phuong-t1én hinb-afng wpnh-ns nhw
quy®n zili—t4n ndy dem 1ol gy dﬁng effp nda thyc-sy ode
quytn-hdnh trong Qufe-Gla (1),

-Myc 171 -

? oA
BIA-VI_GIAM sfp ol QU101 .

Cde Hig€n-phdp £ Phi khing nhung clng-nhin cho
TG’ng-Thdng nhtng phuong-tign ¢f vlo_gly mt uu the afi vy
Quc-H{i md odn Qui-ainh nhidu phuong-séch aé ng thép &ja-
vi cia Quc-Hi1i, Hi€n-phdp, trude h&t, hon-ch€ chfnh quy®n
himh cda Qube-Hpd , qui-&inh wdt thi-tyue nhinm hon-ch€ vige
sa-dung auy¥n-hinh vd gey h€t, of the ono phép Qube-Hgi
nhugmeg quydn cho I8ng-Théng,

ROMN L.~ SU_HN-0HB quyBN-ming o, Qulc-nir.

. S¢ hpn-ch# ndy 1idn-hd asn bed lanhevize chfnho
y&u md Hign-phdp cBng-nhan ohe Qufe-HGi "Qubo-Hii bidy-
WYEE luft-phdp va chfp-thugn thud knde ",

Mot mit, phing theo ai¥u 34 Hign-phép 15958 ol
Phép, nhidy Hign-phdp Phi-cnfy o o dinh
it 1Th-vye 18p-phdp md ngedi 1tnh-vye ¢ Quc-Hii khéng
cd thim- quytn (qgidu =7 Bi&n-phdp Gabon, di%u 33 High-phdp
Mouritenie, aidy 23 Hi€n-phsp Togo, ai%u 28 Hi&n~phdp
Trung Phi Chéu, aidy 41 Hi€n-phdp odte d'Ivoire v,v.,.).
Nhimg vEn-gv khée ngodi Phou-vi cola gpo 1uit 13 of tfnhe
edeh 1fp qui vk, a0 ad, thufe thén—guytn clio Hinh-phdp,

(1) Jean Buchmann, L'Afrigue Noire indépendante, Parig,
2y trang 275, "Un wmoyen d'action auggs pPulssont que
1l dissolution, reuis de fogon plus ou woing diseré.
i ing gu Président, eboutit nécesa
scirement dang le contexte présidentinliste déerit 3 _
une vé€ritable hidrarchisaticn des pouveirs dong 1'Etate,
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Phom-vi cha 1onhewye 1{p-phdp kbde bift vh thoy adi véi
nhing vén-a® rifng bidt che mdi mede. ofe ch&-t3i trong
trudng-hgp ¢ sy cen-thidp clic ede nghj-si ngodi 1ltnh-wye
18p-pbdp cung gifng nhu cfe ch&-thi dugc qui-#inh trong

»

Hig€n-phdp cha Phdp.

Mgt khdc, quy®n thi-chénh che Quc~H{i clng bj
gldi-hon, nhimg sy giéi-hgn thudng duge nhin théy tgi cde
nude. Cle nghj-si khéng duge @8-nghj nhing tu-chinh-&n od
hju-gud 13 giln sdt s6 thu vi glo-téng 8 chi, ngogl tri
trudng-hgp of @8-nghi nbimg kholn thu hogc nhung khoin
t1€t-kign tuong Guong (di%u 45 Hith-phdp Gabon, &idu 39
Hi€n-phép Meuritenie, di%u 47 Hifn-phdp Gdte d'Ivoire VeVas)

2 A ? v

DOAN II.- IHU-TUC HaN-oHE VIEC sU-DUNG quyBw-ming

iy ke < =
cUa gudo-HOI.

Khéng nhing gifi-hgn chinn quy®n-hinh, Hi&n-phép
cdn qui-@inh ndt thi-tye giéi-hpn vige st-dyng quyn-hdnh
ola Qufc-HPi. Thi-tyc nly 118n-h§ a€n th¥di-gion kude hop
atia Quic-H01i vd sy tu thio ofe dpo ludt,

Cfc Hi€n-phép @¥u gidi-hgn th¥i-gim ole hai khéa
hop thudng nién vd ode khde hop bEt thudng. Theo aidu 50
Hi€n-phdp Dehomey, "MOLi nim, Qudc -H$i duomg nhién nbém hai
khde hgp thudng. Knée hop thif nift vt ahu % ngdy thd tu
cul clng cle théng tu vh thid gian khong th€ qué 3 thdng.
Ehéo hop thi hai bt aBu i ngdy thd tw ahu idn obe théng
10 v2 k€t-thde vdo ngdy thf sdu ole tubn th be théng 12°¢,
Pi%u 51 “Mn-ainh *thdi-gion khde hop b&t thudmg khéng thé
qué 15 ngdy". Cde Hi#n-phdp Gabon (@i¥u 32), Mouritanie

(aidu 31), Togo (i%u 19) v.v... cung qui~&inh tuong-ty nh
trén.
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Thi-tyue tu thio céc dgo lugt cung nhdm hgn-chd
quyBn-hinh cha Qufc-Hji. Trude nét, 'trong chuong~trinh
nghj-sy cha Qubc~HGi, uu tién pnds duge ddnh cho cde dg-
théo clie ehdnbophl vh cde ay dn Guge Chénh-phfl chep-thugn,
Tt ty uu ti8n do Chénh-phd fn-djnbh (QiBu 48 Hig&n-phédp
Gobon, Gi%u 36 Hi#n-phép Trung Phi-chBu, v.v.,,)., Ngodi ra,
tel Gebon, nfu Chénh-phl ydu ohu, Qu8c-Ei phii thdo-Iludn
trén cin-bin bin van ngayén thiy cle dy-thio (gidu 44).
Seu he€t, cde dy~4n 1uft phhi ¢uge chuy&n seng Chénh-phd
trude ki dwge ¢§ trinh Quéic=EiL vd cde US-Ban ohe Qufic-
HOi (di®u 43 Hi&n-phdp Gebon, 41%¥u- 30 Hi€n-phép Trung Phi-
Chéu). '

Tém lgi, tHt cd nhing sy qui-&inh ndi trén 4®u
nhiin hon-ché vide st-dyng quyBn-hinh cla Qufc~H)L vi gipe
tang vei trd cha Tdng-Théng.

DOMN IIT.- SV _NEUQNG QUYBN cla qufc-u{I_cHo
| 78N G- THONG. -'

Quéc-HGi cd the % vd nhimg quy®n-hinh riéng bift
ola minh cho T“o’ng—Thdng hufmg dyng.

Trude h€t, Tng~Théng ob thé dude Quoc-H31 dy
quy¥n 13p-phdp, trong tinh-trang binh thudng cung nhu trong
nhing trudng-ngp ase-bigt,

Theo nhi%u Hi€n-phdp Phi-Chou, T8ng-Théng, &€ thi-
hdnh chuong-trinh cds winh, of thé yéu chu Quéc-Epi oho
phép, tyong mdt th¥i-gim hen ainh, 13w nhung bifn-phép
thong thudng thuje phgum-vi ole @po luft., Nhimg bign-phép
ndy ¢é hinh thfe ol gt dp duge thdo-1ufn trong H§i-Ddng
cde Bj-trubng sou kbi hdi §f kifn Tdi-cao Phép-vign. Cde dy
ndy oé hifu-lye k€ ti ngdy duge cbng-bé vh trd thinh thit
higu néu day-thbo 1lupt phd-chuin khdng duge 4§ ngp Quéc-HY1
trude khi b€t hen #1-djnh trong @eo luft uy-quy®n. Scu khi
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W€t hen uf quydn cdo dg chi od +né duge sta adi b4 dpo-
1ugt v® nhimg d1Bu-kholn thuge phow-vi 1fp~phdp (gi®u 42
Hitn-phép Gabon, aidu 3¢ Hign-phdp Mauritonie, aidu 20
Hi¥n-phdp Trung Phi-Chfu, ai®u 25 Hi&n-phép Togo, ¢ilu 45
Hi€n-phdp Cdte d'Iveire v.v...),

Hi&n-phép VifteNon Cong-Héa, trong aidu 42, quie
dinh cho T8ng-Thong quydn iy sdc-1udt trong nhing tinh_
trong khﬁ:1g-ho§ng kinb-t€, tdi-chdnh, ngi-logn hay chié&n-
tronh ... nfu Quec-Ho1 ufr-quyﬁn cho TSng-ThO’ng. Dgo lubpt
uy quydn f~ainh thdi-gion g-dpng quytn ky sde-luft, ghi
3 chdnh-sdoh ma T@ng—Thdng 8e thye-hign. Tuy nhién, =03 ufr
quydn ndi ady obd o6 tfn cdeh tom thdi, v od gidi-hen.,
Ngodi nhung sy hgn-ché ghi trang dgo lupt uf -quy®n, quéc—
Hi1 odn kifn-sodt timn cdch thieh adng cla ofo sfo~lufit.
Céc sfc-1ufit phii duge chuyfn té Van-phdng Qufc-Hii aay
khi kf. Quc-HEL of tne chép-nhin hay khdng vh néy Qufc-
HPL khdng bée bd trong thii-gion 30 ngdy k& 4 ngdy md thdt
ben uy quy®n chfin awft, sfc-1uft duong nhisdn trd thinh dno
lugt, ‘

Ngodi nhing trudng -hgp wh Quéc~HPi winh thi ny-
quy®n cho Péng ~Théng , cung cé khi vi tinhetrong dgc-bigt
md Quéc-HE1 phéi oo nhién chfp nhin S¥ Xdm 1fn oto éng-
Thdng qua vide st-dyng cfe QuyEn-hidnh bAt thudng, Pty
nhi®u ede Hi#n—phfp Phi-Chin &2 1fp lei aidu 16 cha Hign-
phép 1958 cdp Phép, ebng-nhin cho T8ng-Théng quy®n ed nhimg
bign-phdp bet thudng adi bdi wdy tinh-thé, pg cung 1% ngt
Phuong-sdeh b&-tde ¢€ vlo—alkp u the eln PEng-Thing,

X
X x

VEi su ebng-nbfin wht wu the cho T8ng-Théng vh mgt
dla-vi gidn sft cha Qufc-Hdi, cde Hi€n-phép £ Phi - ngogl
P2k Phi-lufit-T8n - &% bish 881 notn toin kify miu cd~-d1&n



- 63 -

cle ch€-aj T8ng-Thng. Sy phén quy¥n vi qu;-‘*n_ bink giGa cde
quyen-hdnh @5 duge thoy thd bd1 gy 180 qQUy®n vi uu thé ohg
Hdnh-phdp adi véi Quéc-Hpi,

KEP-LUAN THIEN T.

Bgc-tinh nguyédn thly ols ch€-d§ T8ng-Théng 13 By
phin quy¥n vh quan binn ‘giua cde quyBn-hdnb,

 Nhung ngay tpi Hoa-Ky, qué huong ol ch&-4% T8ng-
Thong, sy quin-binh gile cde qQuyen-binh g3 nhudng chd cho
ur the cdon Tgng-ThGng. QuyBn-hdnh vk uy-tfn cda T8ng-~Théng
nghy cdng trd nén v4 clng réng 1én. Tb’ng-i?hdng ding ahn
Hinh-phép, lanh-dga Qufc-HGi, 1onh-Gpo todn dfn.,

Tol My-Chiu Le-Tinh, kifu nfu Hoo-ky &% bi bith
@81 phn ndo trén phuong-dign phép-1§ ad tang-cubng @ja-vi
olle Teng-Théng. Uu the cha Tb"ng-—Tho’ng Lol cing 8 rét hon
vdi thye~trong chinb-trj, Teng-Théng thudng wugt qua nhung
gi6i-hon phip-1y¥ a€ ndn quy®en 1fp-phdp v chi-ph6i Qufc-H{i.
Che€-a0 T8ng-Théng trd thinn ch€-ap quydn uy,

Toi cde nude £ Phi, wu tns cla T8ng-Thong 1% of hiu
olle cde Hi€n-phdp. Sy phin quy®n adi khi bl got bé, T8hg~
- Thlng xén 18 sang lonh-vgc ol Quie-E§i vk quge cong-nhén
nhi%u ade quydn qué wide gé chi-phfi Que-Hii.

e 1gi, ch&-3j Tﬁ'ng-Thb'ng nghy ney khéng odn 12
eh®-4% quin binh quyen lye, Quy¥n-hen cfia Téng-Théng an
duge tang-cudng rg rét. Sy tEng-cudng ndy apt tdi mge &§
tuygt 81 vy 8¢ cbng nhjn trong nhidu Hién-phdp, voi trd
wu thing che Téhg-Théng trong t8-chde cdng-quybn.
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THIEN THU HAI

Su' tting cudng quyén hanh phap
trong ché d6 nghi vién

1.~ dkNG cfp cbs cic quybw-ming TRONG of-B)_NGHT VIHN.

Hoc-1F khong dbng quen-aifn ve vén-d® abng ofip ndy.
Phdi chéng Hinh-phdp vh Lip-phdp d%u binh-gdng, hoy ngt
trong boi quy®n ed uu thé ¢fi véi quy¥n kie :

Theo quen-¢ifm théng thudng duge chfip nhin, dfc-
t{nh clp ch8-@§ Nghj-vifn 1% ey binh-alng gitte Hnh-phdp
vh Lip-phdp (1). & hai quyBn ndy ¢Bu cé phuong-tign Enh-
nmedng hS-tuong. Lip-phdp cd quy®n bAt tin-nbigm Ngi-cde vd
trong trudng-hop nhy, Noi-cdc b4t budc phii t cmfc. Hinh-
phép, ngxge lei, cing cd phuong~tisn a€ tréabh sy 1§-thude
d6i vdi Lip-phdp. D6 12 quydn giki-tdn Qufc-H{i. Thong
thudng, trong trudng-hgp ¢d ey trenh-chfp véi Quéc-Hoi,
Nyi-cfc phhi chiu khuft phyc hay t¥ emfe. Nhung eung cf
khi, chénb-sdeh cha Npi-cdc phi-hgp véi nguygn-vong cle
qutn-ching, mfc AX khdng duge sy tén-thinh cun do =6 Qufc—
HGi. Khi &6, Ndi-cde od thd yéu ohu Quic~trudng tng-h{
winh vh giti-tén QuEc-HHi. Nhuw vy, ~ufc trenb-chf se do

(1) - D. Delbez, Recherches sur lo clossification des
formes politiques, Revue du Droit public, 1929,
treng 398, "On définissait autrefois le rdgime par-
lementoire par la responsabilité ministérielle. On
ée définlt plus justement sujourd'bul par lea position
gole des deux pouvoirs ..."

- Duguit, Troité de droit constitutionnel, quyfn II,
treng 639. "Le régime porlementoire repose essentiel-
lement sur 1'égnlité des deux orgones de 1'Etat, le
Porlement et le gouvernhement®,

- Burdeacu, Droit constitutionnel et institutions poli-
tiques, trong 144.
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dén ching adng ro gili-quy#t. Chinh adn-ching aéng voi
trong thi gilia hoai quy¥n-hdnh duge &%t ngong hdng nhau.

Theo wyt quon-ai&n khde, Lip-phép e die-vi uu
théng a1 véi Hinh-phdp. L¥ aT-nhidn, quydn gili-tén 13
mdt 1gi kh? & trong toy Hwih-phdp, nbung 1gi xhi ndy khdng
niu-thufin véL vu th€ cha Lip-phdp. Gido-su Carrd de Malberg
vi€t rling : "ROt cuc, sou cufc tuyfn-ot, Chdnh-phd lgi bi
a3t dudi wu th€ cha Quéc-HSL vie mél duge tdi nhigm ¢ chinh
Qufc-Ho1 quy€t-ajnh moi vige ; tém lpi, boo gid ¥ cbi cla
Quec-H¢i cung vin o tinh-cdch quyft-dinh® (1).

Thit ra, vEn-a% khing thé chl quge x&t trén binh-
dign 1¥-thuy&t. Ching hgn, trong trudng-hep cha Anh-gufe,
uu th€ phip-1y thufe v® Qufe-H$i, Nbung trén thyc-t#, wu
the chinh-tri hay wu thé chfo-vy (primauté fonctionnelle) (2)
olie ¥§i-cfc 1} hifn nhién. N¢i-cée vdi udt uy quy®n wenh-
g, di%¥u-khifn Quc-gia vh hudng dfn céng-tdc cle Qubc-HPi.
Tei Phdp, trude nam 1958, chinh Hinh-phdp lgd 8 ra y&u xén
bén conh Lip-phdp.

Ch&€-a¢ Nghi-vign hudng v® uwu thé chiinb-try cha
Hinb-phdp, Thit viy, theo gifo-su Mirkine Guetzéviteh,
trong n¥n dfn-chh hign api, véi ché-a9 Nghi-vifn, sy conh
trenh give Hinh-phdp vh Lip-phép khbdng cdn nuz. Hinb-phdp
1% co-quen cha dfn-ching ; sy khdc bidt gilia Hinh-phdp vi
Lip-pbdp chl dquge nhpn they trong wyge a§ thinb hinh : Qufe

HPL xuft phét truc-tifp th cude bRu-ct, Hinh-phép cling viy,

nhung qua trung-gian cha da s6 tel Qufe-HBi., Bé4 the, sy

(1) Carré de Melberg, tfc-phin 8o d%n, quyfn II, treng 83,
"En définitive, aprds 1'achévement des §lections géné-
releg, le gouvernement se trouvers plecé sous lo pré-
pondérance de la chombre qui vient d'atre rencuvelée
c'est celle-ci qui, dens toute ltaffeire dire le der-
nier mot ; en dernidre analyse, c'est toujours 1o volon=
té au Parlement qui demeure ddaisive",

(2) Giraud, tfc-phdn a7 afn, trong 103,
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tuomg tromh giua Chénh—phu vb Qudc-Hol dugc thay th¥ bai
sy cyng-tdc. Hon nuc, sy efng-téc nhy thudng quge bién
thinhuu - duachﬁnh¢r1 chit khong phgl 1% phép=-1y =- tidu bidu
nhung khét vong cha ché-ad d.n-chu (1)

Ngby nay., nvohi vu thé chihhetr1 &é, Hinh-phdp
thubng quge cong nhvl ct uw the phdp-14f.

IT.~ PHAM~VI KHAO 7.

_ Zudt phdt to Anh-quﬁc, ch&-3) Nghi-vign 13 chﬁ-d@
duge ph8-bign nhi%u nhit vh clng duwge bifn 481 nhidu nhit.

Trong suft th&-ky XIX vh a®u th€ ky XX, ch&-da{
Nghi-vign a@a a&qc du-nﬁ*p vh binh-trudng toi Au-chiu, Cde
ch&-ad qu.n—chu Phép, vl, Hda-Lon, Seendinavie, ddc, Thy-
Ban-Nha, Y-doi-Lgi v.v... d2 phang theo cde djinh-ch& Ahhe
guic. Nam 1875, tci Phip, ch€-gd Nghi-vign - wd tr trude
duge xen nhu ¢é bin chit quin-chl - auge thich-ing-hde véi
khudn khd che nbn Cfng-Hda, BB-dho-Nha, nén 1910, cung &n
theo qudng 1€i che Phdp. CUng trong thdi-gion &8, Gia-no-
dai, Uc—&ql-Lgl, T n—tﬂy—lﬁn, Wom Phi-chau, sau khi tdeh
r&i khdi Anh-gqufc, cing &7 chfp-nhfin ché-ad cle nude nhy.

Sen thé-chifn thit ninft, cuﬁc chin-théng cha Anh-
v} Phfp duge col 1% chién-thing ctuo ch@-ad Nghij-vign. Ché-
ag nhy_augc dp~-dyng tod Dfe, Nam-Tu, Tidp-EKbhdc, BoeLen,
Lo, v.ve.. -

Sou th€-chi®n thi hei, da s cdc qufc-gio £ Phi,
seu khi thu b®i quge afc-13p, ¢z chfp-nhfn ch€-¢§ Nghi-vign.
Che ch€-ad Nghj-vidn rét 1% top bde, mdi ch&-dd cé
ndt sdc thdi ridng. Sy kbdo edt todn th€ cde ché-ad ad, ad

(1) B, Mirkine'Guetzévitoh, Les nouvelles tendances du
Droit congtitutionnel, 1931, trong 200.
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13 s¢ luge, 1) mgt cong-triny Vugt khdi phom-vi of, lugn
&n ndy,

Ching t41 giéi-han vige khio-gde ¥ tang-cudng
quy®n hbnh-phép trong mgt o4 Wdc-gia, nei m& hidn tueng
n&y ro T8t nhgs, Trude het, chifng +81 lya chon nhung Quée—
gia md Qubc-H§i a2 ndt hdd -y 4y voi trd gy thing, nhung
i trud nhung S ddi ndg clg thye toi chinh-try, ngudi tp
nhgn thiy nhing 8 chi-td aé Yang-cudmg quy®n h?uzh.-phép.
Ngodi rp, chidng 481 o3 khfo- g4t njt s Quc-gin pnp trong
1Bn awy tign ip—dung ch&-qg Nghi-vi%n, a2 séu nhin thdy oy
chn—thigs clia gt 'HE'-th-phzip BENh g, Nyga Phép thuge lopt
Qubc-gin thy nhit, wht o QuIC g n Phi-chiy thufe 1004 tnf
hai. oy Trung va Dong Au, ngudi ta thily ol hei log4 Qulc-

Chyong 1, Ch&-a3 Nehi ~vign Yol Trung v Bong Au.
Chuong 171, - Ch¥-ap Nghj-vign ol Phdp,

Chucng 1717, Ch&-ad Nghi —vign t0i Phi-chfy,
w
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CHUONG I

CHE-D) NGH[-VI}N T4I TRUNG VA 0NG AU,

Sau th€ chi®n tud nh£t, phtn nhi®u cdc Hién-phép
Au-Chdu &% chfip-nhin ché-dy Nghj-vien. Ché-G§ ad khdng
phdng theo kifu nfu cf difn véi sy binh-ddng vd quén-bink
thyc-sy gira Hiwh-phdp vd Lép-phép (1).

Tol Dfec, Hin-phdp Weimer ngdy 1.8.1919 4o téng-
cudng quy®n hinh-phép bing cfch ting-cutng quybn-hpn ola
Qubc-Trudng, Ch&-a§ Nghi-vign, do ad, ath gn vdi chd-ad
Mng-Theng : ch&-¢) Nghi-vign *véi bi€n th¥ tEhg-théng
(régime parlementaire avec altération présidentielle),
theo nhu 1¥l che B. Giroud (2).

Tol mt o8 Qufc-gie khdc, Hign-phdp dinh &ja-vi
un th#ng cho Lip-phdp. Thit viy, cdc Hién-phdip ad dugc
sopn-thio trong mdt thdi-ky nd du-ludn qun-ching Gic-bidt
ngd vge Hinh-phép., Nhh 1f8p-hién thdi a6, wmdc dd ho phdi
nghl nhi%u a€n tuong-loi, hg cing khdng th€ quén qué-khd,
Hg khing qudn nhung sy lan-dyng cba Hinh-phdp thdi quéin-
chl, nhung he clng khdng tin tubng & Hhnh-phdp cho chd-af
dfn-chll, D6 12 khuydt aifn cde mft of Hign-phdp Trung vd
Pong Au - thi-dy chimh auge kxhio sdt & afy 12 ofe Hidn-phdp
Lo vd Ba Lan ~ khuy®t ¢ifn nh ode Qufc-gic ndy phdi glh
chiu hfu-qus trhn treong trong kho&ng'thb’i-gion ngin v sau.

Ching 81 1% lugt x€t &&n hoi hinh-thdc ndéi trén
olic oh€-a§ Nghi-vign tei Trung vh péng Au,

(1) Ei;;-des.u, Trolté de Science politique, quy"e'n IV, trong

(2) Giroud, téc-phfn 4% d¥n, trong 331,
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HIfN-PHAD WEIMAR.

Nhi 18p-hi€n ndm 1919 @& thiét-1{p nt ch€-af Wghi
vidn khée véi kifu mBu 62 od t trubo. He &Zc-higt mudn
tranh nhimg khuy&t aifm cle ch€-a§ Nehi-vign Phdp, khuy€t
ai8n b4t ngudn tx um thé clha L fp-phdp. Hp chl-truong thift
15p £t Hinh-phdp mgnh. Didu ndy thich-hgp véi truydn-théng
quy®n uy -che Be-qubc. Tr‘én thyge-t&, Hién-phép khong den
l¢i nhing k#t-qud mong ch¥ : tho.y vl téng- cubn , ngudi ta
47 1bm suy y&u Hhah-phép.

POAN_I.- HANH-PHAP MANH THEQ HIEV-PHP.

b€ ¢é udt Hinh-phdp mgnh, nhd 1ip-hi&n as nfng coo
uy quy®n cha T8ng-Théng. Tuy viy, he cung khdng quén nghi
a8n vide té-chifc ot Chénh-phd Sn-&jnh vi hou-higu.

A, 20NG-TEONG.

Theo Hi&n-phdp, T8ngz-Théng do tohn 4in bhu ra
(aidu 41). Cubc bhu-ck dem 1pi cho Téng-Thbng sy Gfc-1{p
afi vél oufc-HHL vh mdt uy tin tinh-th™n. Trude cde nghi-
s duge lye chen do mdt s ch-tri £t hon, trong nhmg aon-
vi{ nhd, Téhg-Thng do totn din bhu, cd thé auge coi 1d dgi
dign Qulc-gia.

T8ng-Theng cd thé bi truft bzi do wdt cufe ahu
phifu cha afn-ching, theo sy you cRu cha Hp-nghi-vidn
(Reichstag), véi dn 8 2/3 (di®u 43), Tréch-nhigm chinh-tri
ndy chi ¢é not gid-triy npguydn-tfc. D6 12 afi lye clia uy-
quy®en md T8ng-Thing duge giaco-phd.

Tﬁ"ng-Thdﬂg ¢d rft nhi®u guy¥n-hinh, T¥ng-Th#ng bve-
nhidn v céeh chide cde Tng-Trudng, ngey ch trong trudmg-
hgp mh chc T¥hg-Trutmg cbn duge sy tin-nhign ole Qu&c-HHL
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(ai®u 53), T8ng-Théng cd toin quy®n gili-tén Qufc-Hpi. |
Quy¥n-hinh cha TEhg-Théng trong 1mh-vye Lip-phdp ret ring
rai. D8ng-Théng ¢ thd ua wgt dpo luft ro trmg chu dén
¥ (&i%u 73), cé quyBn phi-quydt a6i vdi cdc dao ludt cle
Qufc-H{i. Sau h&t, khi "an-nink v trit-ty cbng chng bj
xfo trén hay bl de doo trim trong", Tong-Théng cb ths Ky
cde dp ed hifu-lye @inh ohi chc quy®n edn-bin duge Hidne-
phdp bio-¢in (aidu 48).

Vi nhimg quy®Bn-hinh rgng rai nbu trén, Ta’ng—Thﬁng
cd th€ d2-ding é'mh-huﬁ'ng @&n 431 sfng chinh-try vh chi-phei
Chénh-phd.

’ H
B. CHANH-PHU.

Tht’z—tuﬁng tp-trung todn-the Uy quytn va trich-
nhigm ; ¢ Tng-trudng onf 1% nhimg thude visn,

Uu th€ cla Thﬁ-turﬁng trong Chénh-phd Guge nhin
thély trong mdt =8 di®u kholn ole, Hig€n-phdp, Thi-tudng thay
the Mng-Théng trong trulng-hgp vi nhy b ngin trd (aidu
50). Thé-Tudng chd toa vi ¢idu khih cdng vige Ohdnh-ph
(@itu 56). Thl-tudng tn-ajnn nhimg nét ehinh cla chdnh-
séch vh chiu tréich-nhigm trude Ho-nghj-vign, M8i vi Téng-
Trudng chju trich-nhidn rigéng winh vk sy quéne- tri co-quan
dudi quydn di®u-khidy (d1¥v 56). Whu V&Y, trong trxdng-hep
Ho-nghj-vin b#t tinenhign wdt vy Téng-truéng thi ritng vi
nty phii tY chfe, todn thd NQi-cdc khéng by Enh-hulng. "

Tuy nhién, a6i véi wdt s6 vén—gd - nhu edc dy-théo
lugt, cfe vin-ad lién=-hg§ &&n nhidun B§ vh w9t s6 vén-a¥® do
Hi&€n-phdp hosc dgo 1udt &n-ajnh - S th;.O-luﬁn tai Edi-

a¥ng Ta’ng—tmc’mg ©é tinh~cdch bd bufe (aidu 47). Hji -abng

quy&t-adinh theo &n sf. Trong trudng-hgp ndy, Thfz—Tuéng duge
coi 12 ngong hing véi ode T&'ng-Tmc’mg.
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Nhur viy, Hién-phép Weimar 4% thi€t-13p gt Hhnh-
phép mpnh. Nh: 18p hidn ae age~bigt chié~trong a#n chde-vy
T¥ng-Théng, cong-nhén cho T8ng-Théng nhibu quy®n<hinh ngd
hfu han-oh# the-1yec cha Qubc-HGi, D& of ngt Chénb-phlt &n-
@inh, ho 42 phin bijt trdch-nhidn cla Ttlﬁ-ﬁrdng vh trdohe
nhidm cle ode P8ng ~Trudng., Nhumg ai®u ndy cing knéng due
a8 k€t-qud nFemin,

QN 11.- CHANH QuYBN vHU xfy refN tmyo-nf,

A —

Prén thyc-t€, thay vi Wng-cubng, ngwdi to 43 1in
suy y&u Hinh-phdp, Thﬁ-tudng va cde Tﬁ’ng—tméng - clnig udt
ldec, phdi dugo sp tin-nhigm efa Quic-Hgi va T8ng-Théng -
g80 nhu bi kB nige gite hat co~guan ad (1). Vi thé,
Chénh-phd khdng of WYy quy¥n clng nhw khing duge Sn-ajnh,

Trong khodng théi-gien 14 nag - % 19,1.,1919 aén
28.1.1933 - of t8t ok 21 N§i~cdo. Thdi-gien trung-binh ofn
m8i N§i-cdc 1) 8 thdng (2).

S¢ lom-dung quy®n gidi-4én dz ldm suy y&u ché-ap,
™ 1919 a8n cufi théng giéng 1933, Hg-nghi-vign by gidia
tén 7 1%n, _ '

Ti_nh—tr;zng nyy dug qén sw syp 48 ol ch&-a{ Weimnr,

- Sy thift-bpi oln ch€-2¢ afn-cnd o khong thé hodn
todn qui-trdoh cho Hi&n-phdp, gy thit-bol ad of nhmg
nguyeén-nhan chinbetry t8ng~qudt, déc—biét 12 sy thidu sdt
m{t truyBn-théng vh 3% tinh-thWn 4A ~chl, @iBu-kifn tey
chn cho mds gié;i-c‘foen cye k¥ khﬁn—tmang.

(1) M, Duverger, téo-philn ¢Z afin, trong 187,
(2) Giroua, tdc~phtn a7 d2n, trang 348,



- XUC I -

CAC HI%N.pHip BA TAN vi £o

Cdc Hi&n-phdp ndy &¥u céng nh{n cho Quc~Hii wdt
vel trd uu théng trong t8-chfe ¢Ong-quytn, Fhumg cée Que-
gla ndy dasng & trong nft tinh-trang d%c-bigt khd khin . o
trai qua 3t trjn goi chien, b xfu x¢ bdy cde cude tranhe
chfp ngi-bvg, phii 18D nhin ndt di-gin a8 nét obs theg
Quin-chd .., Trude tinh-trgng do, Hénh-phdp ladi y&u kén
va Lip-phdp - au mgnheme the ndho a4y ne, theo Hie€n-phdp -
br8n thyo-t€, by ngan trd béi ey trenb-ohép afng pudi,
cing tré thénh bft-lye. Nhu viy, Hanh-phdp clng nhu Lip-
phép a®u kndng ¢ khf-ndng af A9i-phd vé1i tinh-tug v gly

bio sy ai®u-hinh thong thudng ofp Qufc-gin,

Khuy&t aidu ad a3 auge cée Qubc-gin sdnm nhfn they,
Ho ag cl-giing tim 0gt binh- thife t8- chide Chednh-quydn thiop
hgp véi thye-trong chinh-try, ode Hin-phdp a7 auge tu-
chinh a4 tang-cudng quybn hinh-phdp,

'l vy A

DOAN I.- yU THE ol QUOC-HOI.

Hi&n-phdp Lo ngdy 1.10,1920 vi Hé&-phdp Bo-Len
ngdy 17.3.1921 a¥u cOng-nhdn uy the oda Que-Hji, Nhung,
trén thyc-t4, khéng nhimg Hnh-phdp yeu kém, md Qu&c-Hpi
cthg tré thinh v& nédng (1),

A TU-THE PHip-1¢ ol QU8c-mpz.

Tei Ao, Chénh-ph{ khéng do Quic-Trubng p do Quéc-
Ho1 thinn-13p (@idu 70), SY qui-dinh ndy, trén nguyén-tie,

(1) cdc Qufc-Gia ILithumie (Hign-phdy ngdy 1,8.1922)
Lettonie (’Hign-phgfp ngb.y 15.2.1922)? Estonie (Hié'n-—phép
Ega.ybliﬁ.l%o) g & trong tinh-tp g tuong-ty nhy

0 _Ve Ba-Lon, ¥in xen Giroud, tdo-pn¥n ar d&n, tran
315 vA kg tigp, ’ ’ 6
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o the 12n m&t thé quin-binh cla ch€-af Nghi-vign. Nmmg,
theo Mirkine Guétzdvitch, vife ufo-H§Li bE-nhigm chénh-pht
khéng 1ho bign th¥ ché-ad Nghi-vign, trdi lgi, thye-hign

sy "hgp-1¥-hée" oh&-ad niy. Hién-phdp chl cbng-nhin vk hep
shfe-hdn udt tinh-trong thyc-38 4t xdy re tpi Anh vh Phép(l).

Uu the oln QuBc-HHL duge nbin théy rd rgt & ohd oo
quen nby khéng thd bi Hdnh-phdp glai-tdn, Chénh-phd vEn
ehiu trdoh-nhigm txude Quc-HJi (@itu 74), nhung nguge Lgi,
Chénh-phd khdng of phumg-tifn ndo a8 dnh-hubng ¢€n co-
guan ao.

Tgi Ba-Len, Hi&n-Phép 1921 phdng theo Hifn-phdp DE
Tem CYng-Hda Phdp (2).

Quydn hinh-phép auge gico-phé cho vi T8ng-Théng do
Nghi hdi vh Nguydn-lfo-vidn hop lgi bhu ro cho mdt nhi gn-
¥y 7 nin. T8ng-Théng v& trdch-nhidm, od nbitu quy¥n-hinh
réng roi, nhung cde hdnh-vi ghe Téng-Théng nudn cé gid-tri
phhi auge sy phé thy cho Thi-Tufng vdk vi Téng=Trubng 1ién
h§., TOng-Th¥ng khdng cb quydn phlt quy®t afi véi cédc dgo
lubt do Nghi-hdi bifu-quyst. |

Taong-guan gilia Chénh-pbh vh Nghi HYL azt cin-bin
trén nguytn~tdc trdch-nhifu cle Chénh-phl trude co-gquen
sel nhy. |

Nhw viy, cdo Hién-phép &b thigt-1fp m{t ché-af
Nghi-vitn véi n§t Lip-phdp cd vei trd uwu thingmot 'ché‘-di;}
afn ghn véi ch¥-ad Nghi HYZ.

{1) B. Mirkine Guétzévitch, Tes nouvelles tendances du droit
constitutionnel, trong 17. ' '

(2) Stefen Rozmaryn, Lo Pologne, Poris, 1963, trong 10.
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B, HéﬁHéQ “EN YEU REM TREN THyQ=TE.

uht ché ab mk Hdnh-phdp 1§ thufe Lip~-phép nhu thE,
xhdng dem 1pi cho 4#% nude mat vy quz.r'bn t8i o¥n trong gial
dogn kifn-thift vi Chénh-phdl y&u kén vd khbng duge VUng
b‘én.a

e fo, trong kholng thdi-gien th 30.10.1918 dé’n
11.2.1834, cd t£t ch 23 ’igl-c e, thdl gian trung=-binh clia
mo:n_ Npi-cde 1 8 thdng. Tgi Ba Lm, £ 20.2.1919 d&n cufe
ado-chdnh ng y 12.5.1926, cf tAt ch 13 NQl—csc, th¥i gien
trung-bink one woi Ngil-cde 1H 6 the dng 20 ngdy (1). Khing
nhimg bt &n d;nh, Chénh-phl cdn thléu sy adbBng t8m, nhilt
tri. Ghmh-phu phh chiu sy chi-phfi cha nhidu ¥ muo’n khde
bigt & trong Qube-H{i, ohju nbng qidu-kign hgp-tdo cha

cde aing-phdi (2).

QuCFc-HQ:L, tuy chl-phﬁ'l guge Ché .nh-phu., nhung vi sy
conh-tranh cha qué nhitu dbng, nhimg &: tng thifu thye lye
vh k¥ 1udt, nén cung khong th€ od 1‘11:11umnr hinh-&{ng xBy-dyng

vh 1%u ddi. Ngudi te chi a¥i 1%p vh chl trich, chf khdng
quen thu d¥n ey diBu-hinh t€t dep cte b mdy cbng quybn.
Nhin x4t v® tlnbh-trong @é, mgt chdnh khéch Ba Len 4o, viét
" ai Nﬂ'h; hol, u¥i chinh amg xhd mgnh a&€ phé-hogi cing-
trinh obe ke khde, nhung bEt lyc af thyc-hign mft odng-
trinh xoy-dung ; mei ngudi tpd Ba~Laon geu wudn adi ifp vi
sp chi-trfch vh phl-nhin hép dfn hon vige lim vh sy thygc-
hign* (3).

Ch&-ad Hi&n-phép dn khéng mong 1gi cho o dc Quic-gin

nay wdt uy quy¥n thich-ing véi nhimg sy adi ndi xhfh-thidt
clla thyc-trgng. Cufe khing-hofng kinh-t8 vk thi-chénh tr'hm

(1), (2) Gircud, tu.c—phf?.m an dn.n, trong 310 vh k€ tidp.

(3) M, Gugtzéwtch et Tibal, Lg Pglogne, trang 39, vign
dtn boi Gireoud, tdc-phfm da dtn, trong 31l. :
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trong xdy ro goy chign-tronh opd cd thé duge gi:ﬂi-—quyé’t
bing nhimg bign-phdp Lk vA nhang chdng, udt Chinhephd
khing ben vung, njt Qufc~Hi pHg lge khéng tne aép ¥ng vdi
nhu~chy, Do ad, cnd trong mft thédi-gion ngdn vk sau, ngudi
B0 nbfn thiy ey Chn-thift she cgy Hin-phdp,

2048 IT.- 5v_1XNe-crdme QUYEN BANE-PH{p,
Hifn-phdp Ba-Lan Quge tu-chdng ngdy 2.8.1926, Hi#n

rhidp fo ngdy 7.12.1929, ¢de tu-chinh-dn qoy nhim ting-
oudng quybn hanh~phdp,

A.  IRUONG-HOP Lo Quia.

Tei Lo, ong-quan gifn Hnh-phdp v Lip-phdp awge
cf’r.i_—t&' ¢ 1gi oho H‘zu'lh-phz‘.p. Thit viy, trude kia, Hh-
Phép hodn tody 18-thude Qufc-Hfi ; T’o’ng-Thdng chl of nhimg
Quy®n hinh tugng trung, |

™ nay, Tﬁ’ng-—’fhdng khdng do Qc-B3i, u} do dfn
ching trgc-tigy by, ro (ai%u g0}, T8ng-Taéng b8-nhign Thi.
Tudng vd theo T®~nghj ol Thﬂt-mc’mg, ¢do nhdn-vian cla
Chénh—phll (aidy 70) .

Ngodi ra, Ta'ng-Thdng ed quydn ,gic".i-tain Quio-HGi ,
Trong trudng-hgp ndy, mdt cufc tuysn-od phii duge t8-cmfe
@€ cho "HQi-EWng Qulc~Gin ndi o4 the quge trigu~-tfp 7t
nhét trong thdi-gion 90 ngdy ganu cude tuy&n—cin,

Seu hdt, Tﬁ'ng-Thﬁ'ng duge ctng-nhjn quy®n k¥ oda
dy ced Bifu-iye ola dQo luft, Theo ditu 1g, mgg trdnh ohe
tip-thé n§t sy thigt-hgi »3 rét vh khéng thé hdn gén, ney
S¥ chfp-thufin tife khfc nhiing bifn-phdp Heén~phdp ad4
hédi wdt QU Et-ginh ody H}i-pBng Quéfc-Gig, 12 oM~ thi gy,
vdo 1do ml H1-p¥ng khing hop, khéng th& hep duing 1.c bay
b ngan tré »y Srudng-hop bt khdkhdng, M8ng-Tudng, cns gy
a®-nghi ola Chénb-phd Li%n—Bculg, dudi tréch-nhiém riéng
el wing vh el Chédnbephl, of the 12m ofp bign-phdp a¢ béng
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che dn tom thdi sha afi ofo ago luft". Cée ayp nky khéng
th€ vi-phom Hi#n-phdp, khéng duge tpo re nhimg génh ning
t21 chénh thudng-trye vh sau bet, knbng th€ sho adi sy
bao-v§ cde ngudi thud mudn.

Ngodi vige téng-cudng quy&n-haon ct'z_o. T8ng-Théng, tu
chfnh &n cdn ¢8ng nbhin cho Chénh=phdl nhing quyBn-hinh v4
nghn-sfch. Trong trudng-hgp khén-thi&t, Chdnh-phl of the
st-Apng odt nghn khodn khong qud udt trifu-a®ng £o miln 1
duge sy chip-thufn cha Ufr-Bm ohit y&u (cowmission princi-
pele), wlt UJ~Ban do Hyi-P¥ng Quc-gia bBu ro trong st
nghi~si cla winb (aidu 51) .

Pém lei, nhlng sy swa @i ndi trén g gidn bdt uu
th€ cdo Qfc-E{l vh tang-cudng quy®n binb-phdp. 34 cling 1%
khuynh-hwéng chung oln cde sy tu-chinh Hi#n—phdp duge thye
hign tgi cde nude Trung va Pdng Au trong thai-ky gy, k€ cd
Be-Lan (1),

B, IRUONG-HQP BA-LAN,

| Tu~chinh-4n nghy 2.8.1926 an thay @81 tuong-quen
gitie cde quyPn-hinh, HEinb=phdp they tné Lip~-phédp a€ ndn vei
trd wu thing, * QuBc-Hi - theo nhu 14 ol vi Tﬁng-—‘l‘mﬁmg
Tu-phfip Bo-Len - phdi 1% n¢t trong nhing co-quan oo adi
stng Qufc-gia, ohid khéng phii 1% co~quan duy-nh#t* (2),
Ninmg chdng bag lau, mdt Hifn-phdp ndi, ben hdnh ngdy 23.4.
1935, ning Hinh-phdyp - afe-bigt 12 T8ng-Théng ~ 1én &io-vi
61 oco trong té-chdo edng-quy¥n,

(1) B, Mirkine Guetzéviteh, Les nouvelles tendonoes du droit
constitutionnel, trang 175,

(2) Préiot, L Pologne, République porlementaire, Revue

d'bistoire politique et constitutionnelle, Juil. Déc.
1955, trang 300,

A
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1.~ Tru-chi'nh—&l nghy 2.8,1926.- Tu-chinh-&n nly,
mit m§t, ndi rng quyBn-hdnh chba Teng-Théng vi nit khdc,
han-ch® quy®n-hinbh cke Qufio-H§i trong ionh-vye 18p-phdp vh
ngan-sdeh (1).

- Trudc h&t, ©8ng-Thing duge ctng-nhgn quydn gifie-
té&n Nghi-hii vh Nguyén-lno-vign. B&t of 1de nho, chifu 4®
nghi che HY1i-Dbng T8ng-Trudng , t8ng-Thtng ¢f the tuybnbd
gidi-tdn Nghi byl vk Nguyén 120 vidn bing thong-aiép oé
vidn dn 1¥-dv. Tuy nhidn, T8ng-Théng khbng the vign dZn
nhing 1¥-do &6 1% tm$ had (¢i%u 26). Sy sha adi ndy do
1t gia-ting vel trd oha Tﬁ'ng—ir.‘hdng-. Thyt viy, nghy trude,
Tong-Théng cing cd quy®n gili-tdn, nhung vige sh-dwmg quy®n
46 bi hon-ch¥ chit-ch® : phii duge sy chfp-thudn chn @o
s be phtn nén Nguyén-lZo-vin, mgt ¢a s¥ rit khd tim Guge.
V& 1pi, vi Nguy&n 120 vign duwong nhién b gidi tén sau ad,
nén Téng-Théng rft khé duge sy chép-thuin cla co-quon ndy.

Ngodi ra, quyBhn-hdnh ela QuEo-H{i bi gifm st vdi
8¢ cOng-nhfn cho T8ng-Théng quy®n k¥ cde dy o hifu-lyc
olic agpo lugt, Ngdy trude, Hi€n-phdp khdng bidt aén thf:.-tl,:.c
ndy, Al ring vio nim 1924, wudt @po ludt ban cho T8ng-Théng
quyen ky cdc day gé qui-dinh cdc vEn-a® kinh-t& v t%.i—chénh,
nhung logi vén-kign ndy chi nhdnm thi-hdnk ode di%u-khodn
18p-phép. T nay, Tong-Théng cé quydn ad trong -hal trudng-
bop : 1) Khi Nghi hfi v3 Nguyén 1%o vign bi gili-tdn vh
trong trudng-hop khén-thiét ; 2) Khi cd mpt dgo luft uf
- quydn 13p-phép cho T8ng-Théng trong mft lmb-vye 10 rét vh
- trong wdt thdi-glen hpn dinh (@i®u 44). Tuy nhidn, ofc ag-
duge Lha ro trong ldc Nehj hii bi gidi-tdn khéng quge trii

(1) Peretiatkowicz, La révision de la constitution polo-
naise, Revue du droit public, 1927, trang 124.
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véi Hitn-phdp v khéng 118n-ng egn 13t 86 vinegq® duge qud
dinh nku phuong—tife bhu- o Nghi HOL vi Neuydn 13 vign,
nhing van-g® 1ién-hé aedn V¥ W-trl dia-phuong, vige thi&s-
1dp ngén-sden, vife fn-aynh quin ¢ v.v, ..

Sau clng, dgo ludt tu-chfnh odn hon-ch® quyBn-hinn
clia Qubc-HGi vd phueng-aign ngén-séch. Naty trube, Hith-
phdp khing qui~-dinh trwdng -hgp nghn-sdon khéng auge bifuw .
quy ¥t muing k¥ hen, Theo gy Qui=dinh wéi, ney trong thii-
hen Bneginn 1% nan théng, Qufc-H{1 khdng biu- quygs ngan-
séeh, dy-thic NgN-sdch cdan Chénh-phi od hifuelye pla do0
lufit. N€u Nghj HPi bi gili-tdn brude kbt bifu-quyet nghn-
séch, Chédnbh —phl o4 quy®n thye-hidn o de khofn chi +thy irong
gidi hon ofn ngén-adeh thi khde trude che d&n khi ¢po ludit
ngin-sden dugc Nghj HEi vi Nguydn 130 vign uél bidy quy&t
(aidu 25), -

Nouw viy, dpo Luft tu-chinh 4% hgn-ch® quy®iehing
elle Quic~Hji, Hinh-phdp trude ki o} 1§-thufe, ney tré
thinb co-quan chinh y&u of vei trd quygt-ainn trong sinh-
hopt Qubc-gia. Thuc—trc-.ng.'-chfz'ih_-tri VuQd quo khudn khé
rong rai ol tu-chinh-4n ngty 2.8.1926 vA ting-oudng nhimg
qée quydn ol Hnb-phdp (1), Nhi¥u cude tranh-chép chinh
tr] v hin-phdp xly ra gite Hinh-phdp vi Quic~Hfi., Trude
tInh-trpng @, neudi to nhiin thiy sWw chn-thi gt phdi gfn
adi todn dign Hitn-phip. M0t ay dn tu-chinp duge &¢§ trinn
Wghi H{i nghy 6.2.1929 a& tang cudng quyBn-hdnh ofs Tb'ng-
Thdng (2). Sau kng Nghi H0i v gili-tdy ngdy 30.8,1930, ay
fn ndy by wvdo vé, Nhung tinb-tuhy cla dy-én dz Qugo tin
thily 1o trong Hi&n-phdp ngly 23.4.,1935,

(1) B. Mirkine Guetzévitoh, tée-phtin g% d¥n, trang 179,

{(2) Xin xen nfi-dung cdn aw M tu-ghing hith-phdp nah
6.2,1929 trong EB. Mirkine Gue’szévitch, téc-phﬁ'mud% d?".n,
trang 131,
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2.- Hifn-phép ngdv 2%,4.1935, - Hi®n-phdp ndy ph€i-
hep odec nguydn-tide clo ch&-4§ Nghj-vign vh ché€-df Tng-
Théng. Bén cenh mpé T6ng-Theng cd aty ab quy®n-hinh vk ajo-
vi uu thdng, cd ndt Chénh-phd chju tréchenhigm trude Queic-
HYi.

Chénh-phé c¥n duge sy 3fn-nhidnm ofn T8ng-Théng va
Quéc~Hpi. Theo ai%u 29, Thli—ﬁ.téng vd cde Tdhig-Trubng chiu
trdch-nhigm, vh phuemg-dign ehfnh-try, trude T8ng-Tudng; vi
ndy of the v3i cmfc ho bt e 1de nho'. NgoM rz, Nghi Hfi,
khi stedyng quy®n kifn-sodt hogt~adng ¢l Chénh-pul, od the
y&u chu Chfnh-phil hay wyt TOng-trudng ¥ omic, Nhung, oy
bifu-quy &t ol Nghi EQL khdng duong nhidn bai chte Chénh-
phi, Tong-~Thong, kbi ¢y s€ quy¥t-ainh bRi chfe Chdnhephl
hey gili-tén Nenj HGi.

Tgng-Thﬂng 1% co-quan chinh-y&u cho Qufc-gie. Theo
aidu 2, " Tﬁ’ng—Thdng ding gl Quc-gin. T@’ng—Thdng chju
trdch-nhidn trwde Thugng—p# vh lich-sr vB vin-ngnh oln
dat nude. B8n-phfn trong-dgi ella Thg~Theng 1% tring nom
nhimg quy®n-lei cla Qufc-gin, khi-ning phdng-vE, cling nhu
aia-vi che Quéc-gie trong méi bang-gico quc-t&. Uy-quydn
duy nh#t vh b&t khd phin ofy Qubc-gia auge t8p=-trung noi
eéd~-nhin cha Tfng-Théng". 0do CO-quan cdng guysn deu Gutde
a8t dudi guybn obo T8hg-Théng Chénh-phl, Ngnhi H6i, Nguyén
120 vign (aidu 3). '

18ng-Théng cf qQuy®n-hinh rdng ria . bBnhifm vh
cdch chde cdo eng-Truing, céc cdng-chife v& thiu-phin
(@i%u 13), chi-huy quin-agi (aidu 62), Teng-Thong cd quydn
phli-quy#t (&i%u 54) vi quy¥n ky cde sde-lufit ¢d hifu-lye
cla Geo lugt, trong trudng-~hgp khin-thi#t (di%u 55),

Quc-Hpi kbdng duge bho-aiu s¢ d%e-18p. Téng-Théng
cd quy¥n gidi-tdn hai vign, bdnhifn wdt phWn be cde nhin-
vitn clia Nguysn 130 vign, Cfc d¥c wiln ol Nghj-s1 b gidi
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han. 6de phifn hop bét thwdmg ch} ¢d thé€ adnh cho nhmeg
ofn-a® dugo Téng-Théng cho ghi vio nghl trinh. Quy¥tn-hinh
thi—ohdni ohe Quic-HEL cfing bj hen-oh€ : theo aidu 58,
srong trudng-hep qubc-E§i khong chflp ~thufn ngin-sfch do
chdnh-phl a§ trinh, ngin-séch cla thi xhde trufe hogec Ay-

thho ngin-sdch che Ohdnh-phl cé hifu-lyc.

gou cluig, thu=tye chi @jnh Téng-Théng Lh nét aje-
bigt nhit oo Hign-phdp 1935. Theo ai%u 17, Tong-Théng
guong kinm fB-ck wdt ng vidn a€ k€ vi nink., Mzt khéc, ugt
ch-tri-Goin gbn céc nghi-s1 cling Fe-ok npt Ung vién. Wéu
et hoi bén oling ol @jnh mdt ngudi, thi nguri @6 duge lyo
chon 1lhm Téng-Théng. Trong trudng-hep of sy bt dtng ¥
xifn gilta hai bén, mft cufe trung-ohu ain § s€ quy&t-dinkb
1ye chon gilte hai ¥ng vién ad.

Ndi tén loi, véi Hin-phép nghy 23.4.1935, PEng—
Théng 4o chifn quge uu thE tuyst afi. Nei co-quan obng -
quy®n adu duge G§t dudl sy chi-phti che T€ng-Thing.

X
x %

Theo sy khko-sét trén, ngay thii k¥ gitte hel
trin the chi®h, oft sf Qube-gia g% s6m nhin thfy sy cho-
thift cha ndt quydn hdnh-phép menh.

Tod Do, nhd 1gp-bifn &% bift kboi thée nhung kinh-
nghidm dfn-chi chn nube ngohi @& thigtv-1§p mét ch€-a$ phit-
hgp véi truy®n-thtng Quic-gia. Trong ché-&5 Wghi-vign ad,
Qufc-HSi khdng cin of uy quydn ven néng.

Tgi Bo Lan v £o, uu th€ chie. Qufc-H{i khong dem led
cho aft nude mdt uy quytn knh-al a1 phd véi nhimg sv 1hd
khin chn th¥i biu-chifn., Khuy&t aifn ad &% duge nhin théy
vh gihi-phép ctu chutn 1 tang-cudng quy®n hinh-phép.
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CHE-B) NGH] VIEN 74T Puip.

Nude Phép theo ché—g Nghj-vign th nam 1814, Uu-
th€ chinhetr] ciing nhu phip-1¢ cda Qubc-HQi 1% nét agc-
0igt cla ch&-a§ ndy. Uu-th& ad phi-hgp v& truybn-ththg
dfn-chll xuft-phdt ti cudc Cich-mpng, mdt cudo Clch-ugng
ch8ng lai Hinh-phdp, @ cao QuBe~H{L, hinh &nh ols Quic-
d8n ¢f chh-quy¥n. |

Tuy nhién, trong vdng hon nie th8-ky, uu th€ cla

' Quic-H{i khéng meng lel cho nube Phdp mit uy quyen. Thit
vy, theo nhy nhfn xét cha B, Giroua khi nghidn-efu tinh-
trong chfnh-try ofia nude Phép qudi thdi Pe¢ Tam Cong-Hda,
"Qubc-H{L phin tdn, v ky-1uft ... con! 1a tifng veng, 1%
phg-.n fnh nhfmg quy¥n-l¢i ridng bigt, Jmﬁng Ginh xié&n, nhﬁng
chi xde trong nube hom 1) kb hudng atn Qu€c-gian (1). ci
Qudc-E§i 1Tn Cchénh-phd by khdng @b khh-ndng ad dus re vh
thye-hign udt chénh-sdon lign-tyc vA 18u adi. Nude Phdp -
theo nhu 131 cle A. Tordieu trude khi xfy re cude tha‘*.m-bg.i
nam 1940 - 1% "udt thin thd khdng adu" (2),

Sau th& chifn thi¢ hai, du-lugfn Phdp 4Bu tdn-thhnh
8¥ thinh-18p udt chdnh-thd of Hinh~-phép mgnh, ab 1) ch#-a

(1) E. Gircud, tdc-phln of dfn, trong 245.
"Le parlementerisme fran cle est coractérisé par 1a
Toiblesse relpotive de 1'Exdoutls dont 1'autoritd ne
8'lmpose pas » un 1€gislotif divisé, indiscipling ...
et qui lui mBme est plus un écho, un reflet deg intd.
rets divers, des préjugds, des dmotions au peys qu'un
condueteur pour 1p nationt®,

(2) A. Pordien, I'heure ge décision, treng 234.
"La Fronce est un corps gseng téteh.
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Nghi-vign hoy ch€-af T8ng-Théng (1). Fhung véi Hidn-phdp
1946, Chénh-phl thdi D ™ Cing-Hde chdng mgnh g1 bon
Chédnh-phd thdi trude ndn a4 dinh thde thh trude nhing cufe
khlng-hohng trong nudc clng nhu trude nhimg khé khén nh
nuée Phép vEp phii tpi HAi ngogpd ti nam 1950 trd ai,

Hi#n~phdp ngly 4.10.1958 thye-hidn ndt sy chi-t8
thye~sy vh trude h&t, nhdn t4 1fp aft uy quydn (2). Hién-
phédp chfm ¥t uu the cle Qufc-~Hdi vh téng-cudng quyen-hgn
olla Hinh-phfp, nhit 1% T¥ng-Théng.

Ching t8i 1%n lugt x4t sy khing-khofng uy quy®n
trudc Hi€n-phdp 1958 vi sy ting-cudng quydn Hnh-phdp véi
bhn Hifn-phdp ad.

- 1Yy C I -

cude xulNG=HOANG U¥-QUYSN TRUGC 1958,

Cing nbu duwéi ch&-g§ Hi#n-phdp 1875, uu thé cha
Qu€c-H§i duge coi 1 nét ohinh cfia ch&-a0 hifnephép thdi
D§ T Chng-Hda. Cde co-quon khde oo Qufe-gia & ngodl Qubc-
Hpi, ab 1% T8ng-Théng hoy chénh-phl, cing khdng of mdt vai
trd quydt-ajnh thye-sy. Quec-HOL silt ade quydn Lip-phép.
Trong nhigu-vy kifn-sodt chdnh-sdch cla Ngi-Cée, chi of
Qufe-HQi 1k cf thfm—quydn. Nfi~cdec duge cdng nhin nhibu
quy®n-hdnh quen-treng, nhung chi ¢ thé ed-dyng véi By
tha~thufn ola as o6 Qudc~Hpd o

(1) Xin xem Refoites une congtitution, 1946

~ A, De Loubzddre, Le renforcement du potwvoir politigue
et 1o formule du gouvernement présidentiel, trang 189.

- J. de Soto, Le renforcement de 1'exdoutif en régime
parlementoire, trong 205.

(2) M. Debré, La nouvelle Constitution, Revue frongeise de
Science politique, 1959, trang 7 : "L'objet de 1o réfor-
me constitutionnelle est d'chord et avent tout, dles-
sayer reconstruire un peuvoir™,
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Trén thyc-+4, sy gi®u-hdnh ch¥-a) Gun aen nét Hinh-

phép y€u kém. Nhung chinh QUc-HG1 cling khing mgnh gt hon
md trdi 1pi, trd thinh bt Iye truwdo 8w x8u xé trong ndi

b9 cha minn, Trude tinh-tré.ng ndy, ede 1ugt giz vd chinhe
tri-gia az cl-gdng tip gifii-—phﬁp ad Wng-cudng quyn hinh-

phép.
DOAN T, - HJ‘&NH-PHA’_P Y&y KﬁM.
—— S —— M

Theo aung nguy én-téc truy®n-théng oln ch&=a{ Nghi.

vign, cde Hi®n-phdp 1875 v 1946 d®u thigt-18p mt H¥he
rhép 1ufng qnu gbn od Téng-Théng vh N{i-céc. Sy phén chig
ndy nh¥n bho-gin 2§t =y quin-bink giva Hinh=-phép vi Lip-
phdp. Thit vy, a€ cho hei co-quan ad gziy duge sy binh-
déng, ai%u eft ydu 1n trude mdt Qu&c=H{i atn ok, Hinh-phd
khdng hodn tohn bi 1§ thue. Do ad, bén cgnh gt N$i-cde
e ¢é thg hinh-adng vés s\ thaa—thuﬁn che aa g8 Qutic-Hgi,
cdn ¢ mht Vi Que-trubng vg trich-nhidm v¥ phuong-dign
chinh-tri, tweng trung ohe SY¥ trudng-tbn ofp Qubc-gin, vi
Qule-trufng N{i-oée of the kay gl sy fm_g-ha khi o
trenh-chép véq- Qule-Hpi (1),

A, I0HG-THONG.

Theo Hié'n-phﬁp 1946, Ta’ng—l‘hﬁng chi tugng trung
cho truyen-theng Cong-Hdat ( 2), ché khdng quge cong-nhfn
nhimg quyBn-hinh thye-sy, Ehi qui-dinh nhy oy, Hi&1-phdp
chi xéie-nhgn 00t sy tidn-tridy trong thye-trong chinh-trj
dudi thdi D§ Tap Céng-Hop, '

Thit viy, Hign-phdp 1875 ¢bng nhén cho Téng-Theng
wgt aya-vy QUEN~trong. Theo nhgn xdt oln Poincard, "khing

(1) Burdeau, Droit congtitutionnel et institutions politi-
qQues, 1963, trang 145,

(2) Plerre,cot, trrde Qufc~HGi Lip-Hign nghy 12.9,1946
vign bd4 Bf:.rdeau, tz‘.c-phg’m dg d%ii, trang 392, ’

»
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cd mpt vi :'1guy’én-—th§1 nho thogt trong e nhimg phurong ~tign
hinh-agng réng-ral hon' (1). Téng-Théng cb ghy ah quy¥n-
ninh : Tong-Théng bé-nhidn vh céeh chde cée Déng -t TIONE,

’

pf-nhidow odc chic-vy dfn-sy vh quin-sy ; T8ng~-Thong thom-
gy vigc hinh s quy®n Lip-phdp que gdng quytn 18p-phép v
quyen yéu ohu Que-EGL phde-nghi ; éng-Theng ¢ nhing
phong=-tign Lab-hudng afi véi ubc-HGL nbu quyen trifu-t3p,
tridn-hgn cde ¥itn v nhdt 1k quy¥n gibi-tén 3 v6i nhigm-
vy kifm-sodt Vi thi-hink 1uft-phép, T8ng-Théng ob quyen
1%p qui. Ngodi cfc quydn-hidnh vie k&, cobtn pndi k€ thém cde
quy®n-hinh théng thuing che mgt vi Quﬁc-tm%ng nh guy®n

tn x&, aitu-khi&n ngopi-glad, tu-18nh quin-adi ... (2).

rrén thye-t€, Téng-Théng abne mdt vei trd lu wd.
Nhi%u bién-cf <y re €€ auo a€n tinh-tring ad, Quon-treng
nh#t 1h vige mehg-Théng Mec Mohon gidi-tdn Ep-nghj-vign
vho nghy 16.5.1877. réng-Theng bude chdnh-phli Jules Simon
% ehfe, mic di Chénh-phtt nhy duge s t{n-nhigm cbo Hp-
nghi-vign. Seu khi thdnh-13p Cha’mh—phﬁ Brogliey Téng -Théng
gifi-tdn Ho-nghj-vign, Trong cufe bhu-ct wdi, phe cong-Hde
loi chifn guge o sf b T8ng-Théng tir chic sal aé.

Sy thit-boi ohe TEng-Thfng Mec Mohon o6 nhung hju-
qué'm quen-treng. Fhe chng-Hoo col av gi&i-—te’n otin, Téng~Théng
1% mdt logi ddo chénh vE a8 trénh sy téi ai¥n vidn-ct ad,
ho lye chon nbing vi Tong-Thing ed wgt plo-zhn vE chinh-tri
v odt uy th€ khing coo. Téng-Théng khing con cé auge ndt
chinh~séch riéng.

(1) Lo Présidence de la Républigue = Lettre de M. Poinceré
oy Tegps, Revue du Droit Public, 1920, treng 486, vign
a%n boi Gireud, bac-pham &z dfn, trong 195.

(2) M, Sivert, Lo constitution de la Frence de 1875 au 5
Aolit 1944, treng 185.
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Nbung khéng phdi cni cé Tghg-Thﬁng 1% bj 5J1h-hu371g,
md todn th# Hinh-phdp a7 tr& thdnh y&u kén sau cufe khlng-
hodng 1877, Thit viy, k€ th dé, ey gili-tdn - ugt phuong-
t18n htu-higu npds ad duy=-trl sy afe-1fp ola Hinh-phdp vh
do &4, au binb-adng zide cde quyBn-hinh (1) - quge coi 1n
n{t phuong-tign bt thudng, udt lopl muu hoi a#n gy gpi-

4ifn qulo-gia vi vi the xhéng dugo fp-dung nia (2}, Trdi

lei, sy 18t a8 Chénk-ph duge coi 12 mdt biln-cs thon g
thudng, 1% hiu-qud 4y nhidn clia vige hinh o chli=quydn bl
Quéc~-H{i .

V&L Hi€n-phdp 1946, trong ba ddc quyBn chinh-ydy
cha méy QuEc-trudng trang ché-aj Nghi-vign - sy v8 trfoh-
nhigm, quydn gibi-tén Qufc~Eji vh quy¥n b&~nhifm Tht':-f['uéng
Ta'ng—-rhdng €t hai quy¥n sau. Nhimg ey vé trdoh-nhi g nay
trd thinh hu Ao vi T@ng—Thdng, thigy quy®n-hdnh, nép kh8ng
the nho pham 134, Khdng con quydn gidi-tdn Quéc- 9i, T8ng-
Thdng khd adng vai ird trong tihi duge gino phd ; xhéng duge
1ve chon Thii-mudng, T8ng-Théng khing th€ of §J1h-hl.rérng no
a8i véi ayg 88ng chinh-try trong nude, '

Nhu viy, Té’ng—Thb’ng & trong tinb-trong thep kén hon
80 V61 thdi-ky trude. Ngodi age quydn vie k&, T8ng-Théng
m&t quy®n 1y qui, séng quydn 18p-phip, quytn tu-1gnh gqudn
agi, quydn bE-nhifn t8t ol cec cimfc-vi dAn-sy v quan- sy,
quy®en fn x4, QUYBn triu-tfp v trign~hen Qufo~Hji. Nhimg
quyBn-hdnh 4¢ duge chuy®n sang ohg Thﬁ-—i‘u-dng.

(1) Burdeou, téc-phdn aZ a¥n, trang 147

(2) Giroug, tdo-phén g% dtn, trang 174,
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mng aBu Noi-cédc 1d nbt Thi-tudng. wndc vdi Hidn-
phip 1875, Hi&n-phdp 1946 cong -nhin cho Thi~Tuéng not die—
vi riéng vigt, Phl-Tuéng khing cdn 1 wngudi tink nhdt trong
hing Ong aEng" (primas inter pares) . Tha-Tudng 1 vi chi-
~huy Hinh-phép thyc-sy (1), Tuy nhidn, vi tinh-trag 4o ang
due A&N nhung chénh-phtt 1ign-higp mong nanh nén trén thye-
£8, Thh-Tudng khong the sh-dug nhing aic-quyen ol winh,
1.~ QuyBn-hbnh cba Thi-Tudng.- Véi Hién~phfp 1946,
uy gquy®n cho Thi=Tubng duge nhfn thiy qua die-vi cha Thé-
madng trong Nji-cde vh que nhing afic-quytn duge cbng-nh{n.

M6t n§t, Thi-Tudng duye e 18n bing ghu vk ob uu
the hon ofe nhan~vién khde cun chénh-phl. Th&-t?c thinb-
1%p Chdnh-phl G§t nh-Tudng 18n aje-vi &6 3 ohl d Thi-
Tedng 1b que Qutiq-H§1 tfh-phong {2). Uu th€ Ldc ben ahu
nhy vin dugyc Thi=Tudng gilt 1ol trong Not-ede V1 chl <6
mhi-Tudng 1R quge Hign-phiip gleo ohd quydn agt vén-a® tin-
nhidm.

M3t khée, vB phuong~dign quy¥n-hinh, nhd 15p-hién
nudn cé wbt vi Thu-Tudng theo widu ann (3). Tofit vy, t8t

(1) snaré Phiiip, trude QuEc~-EQL Lip-Hitn nghy 4.9.1946,
vién a¥n béi Prélot, Tnetitutions politigques et Droit
conetitutionnel, trong 522. *Dans notre cgoneception,
clest le Président du Conseil qul, véritable chef de
1o mojorité poriegentodre, o 1o responsebilité du
%ouven1ement ot adtient 1'essentiel du pouvelr exécu—
ifh,

(2) Thi-tye nky 4o duge sao agi dg dgo luft hifn-phép ngdy
7.12,1954, theo,dd, Vi Thi-Teéng duge chi-ajnh lyg ohen
cde nhan-vien cuc N§i-ofc, Guo re,Quic-Hpi danh-sfch
¢8 xin,Qubc-Hji tﬁn—phong.,Cuﬁcecai—tS noy ¢6 hfu-qua
1hm oikm pntn nho uy tin cue Thi-Tudng : Thu-Tudng
k?&ng odn hign dign nft wlnh srubc Quic-HEi @& xin ttn-
phong.

(3) Pierre Cot, trude Qutic-HHL Lip-Hién nghy 5.9.1946 &
"in Premier winistre ou_Bens gnglaig du mot®, vien den
b&i Burdecuw, téc-phfm ad dmn, quyén VIL, trong 244
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cd quytn-hinh wd TEng-Theng bj tude ba, duge chuyén sang
cho Thi-Tudng emf khéng phdi cho todn the Nji-cde. Clng
nhu ode nghi-si, Thl-Tudng cé sdng quydn 1fp-phdp. Thi-
Tudng bé-nhigm cde chdc-vyp dfnesy vd quin-sy, ngogpi-tra
nhung ehfe-vy ok Hi#n-phdp dinh quy®n ad cho Téng-Théng.
Th'u-méng Gi%u-khién gquin-ddi wd phéi-hgp cdng cufe qube- -
phdng ; @8 ¢in-trdch nhifm-vy thi~-hhnh cdo dgo 1udt, Thi-
Tudng ed quy®n 18p qui. Soew elng, tuy Hignh-phdfp gioo phd
quytn quyft-ainh gidd-tdn Quéc-HPL cho Chdnh-phl, trén
thyc~t&, véi uwu thé cun Thi-Tudng troug N{i-chc, sy gidi-
tén thy thude ¥ mubn cie Thi-Tudng.

Theo Hifn-phép, cde hh-vi che Thh-Tudng a®u phai
auge sy phé thy cta ofie Tﬁng-tméng 1i8n-h§, Sg qui-djnh
ndy ehl 12 hinb-thde. Thit viy, dp~dyng cho cde hdnh-vi
che Téng-Theng, sy phé thy of udt ¥ nghia chinb-tri
T8ng-Théng duge odc I8ng-~trudng zdnh thoy trich-nhigm, Tréi
loi, @i véi cde hinhevi cha Thh-Tuéng, sy phé thy chi
nhin chl ainh vi TOng-trubng dgc=trich thi-hinh quy&t-ainh.
Ngodd ra, thi-tye gé cy~thf-hds sy 1i8n-aéi che NHi-cde
bing cdeh trénh trudng-hgp Thi-Tudng ob the cd nhing quyft
ajnh nd cdo Téng-Trudng khing hay bift.

Tren thye-t%, n&u gquybn-hinh oun Th&—m&ng phii
chju nhi®u sy hgn-ch¥, aé kbdng phdi vi cde didu-khotn
cho Hifn-phdp ah vi thyge-trong chinb-tri. Tinh-trpng 4o
afng khidn khéng ndt adng ndo chidnm duge de s6 cho Quic-
Hbi. Cde Chénb~phl chl dye trén nhing sy 1li8n=higp mong
nanb,

2.- Mnh-trang b8t Sn-dinh ci'J.:_‘._l\_Tﬁi—-c:dc.— Ngey dudi

thti D§ Tom Chng-Edao, sy bAt Sn-ajnh clhe Nii-cde &2 hifn
nbi®n : k& ) 4.9.1870 a€n 31.12.1938 pd t&t ch 107 Ni-
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ode (1). Thdi gion trung-binh clp woi N&i-cée chl hon 7
théng vh khing ¥§i-cdec nio Bn tol qud 3 ndm.

Han 1946, nhd 15p=-bién tadme ring cf +hd odu chuo
tinh-trgng a6 khi abi hdi pbdi ob wét do s8 tuygt adi clin
Hg-nghi-vien g8 tfn pbong hodic 13% a8 WHi-odo. Irén thyo-
t&, sy t&-phong khong bho-aim quge e thhih-l3p NHi-cde
8 sou nhy (trutng-byp ctp Jules loch v}t René loyer trong
théng 9 ndn 19 49) cung nmr kbhong ngan otn duge S SUP as
nhaonh ch:‘?hg { trudm g=hop afm R, Schuwman nghy 7.9.1948, el
. H. Queille ngdy 4.7.1950) . Trong khotng th¥i-gian khong
£&1 12 nanm cd LEY ch 25 Nii-céc, thdi-gim trung~binh cue.
031 Ni-che khdng tédi 7 thing (2). |

Tuy nhién, ¥Cé¢ Nji-chc ai que, nhung cdc Tong-
cpadng & 1git. Von nhimg ngubi & & 1ol quy¥n-hdnh, wdc ah
codnh-phit thay adi, G6 nhing Thi= Tuéng gitu-khifn nhidu
Chénb-pht vh néu nhln vho ofc BY quan-trng, n qudi Lo S€
thffy cde BY ad {4 thay @81 ngudi can au.

T sco, tinh-treng it n-djnh ctn Noi-che cung
ed nhung piu-qué trhm treng. cde Ndi-gdo Moua nghy" ad rit

whd cf the thyc-hign n$t chénh-séch ¢&i nbiing nye-tiéu 1%u
4

adi. Myt knde, sy they ad
que-dtn nitd tin-tudng chdnh-quydn.

7 A~
i nhanh chéng cue Nii-che khifn

Tdm lgi, vEL it Quﬁc—truc’mg ohl ¢ vai trd tugng
trong, met chfnh-phi kndng ben vung, Hwnh-phép trude 1958
ghn nhu b#t 1wc. qeu xét ¥, to thly Quiip-HYi cing ching
mgnh gl hon Hinh-phdp yéu kéw as.

(1) Auguste' Soulier,. L‘insi:v.bilité pinistérielle sous 1a
iroisitme République, Poris, 19%9, treng 581. ‘

(2) Serge arné, Le Président du conseil des Ministres sous
1o IV mépublique, 1962, trang 296 vh k& tifp.
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DOAK_IT.- S7_BAT-ING cUa quic-HOI.

Neudi o thudng cho ring ch&-ag chinh=-tri che ":‘Je
Tom vh D T Cgng-Hda 18" ch&-ad Nghj-vign vdi wu the cla
Quéc-HoL* (1) n$t oh&-ad "gn véi ch¥-ah Nghi HJL hon 13
ch&-gH Nghj vign" (2).

Tu thd nhy chl auge nhgn thiy & chd quc-Hoi thudng
15t ad Chénh-pht. Ngodl re, ngudi to kbbng nhin thiy sy
can-thidp t6i bju chn Qute-H$1 viho odc quy&t-dinh guon-
trQng. Dudi thdi Dg Tem ang-Hbe, srong 1inh-vye qudc noi,
cd the nho ngl vge sy aGo-1%p cha Chdnh~phi pPoincaré trong
vige thi-htnhb chénh-adeh phl.lc-hbl tm.-cm.nh 7 Trong 1tnh-
we agi nc'o;u, ol thf nho ndi @én uu the el Quﬁ'c-—H@i ki
Ché .nh-phu tuyén chién khong chn g chfp ~thugn ctn CO-qual
ndy < (3)

Ehlng nhung khong hodn toin chi-ph€i duge chénh-
phu, Quc-Hbi cang khong holn thmh guge nhigu-vy 18p-phép
ohn winh. Nhin xét v® sy [ake lyto ohn Qufc-HPL duéi thoi %
Toun Gpno—H'c‘).,, gl?O-B'LI Burdeou Go vi®t : "thifu sy hudng,
a%n ohe ndt Hinh-phdp vimg ving, 1§ thude vho sy afc thi
cho n]mmﬂ dn s thulng they (Io:. v of tinh cdch 1dm-th¥i,
Quie~Ho1 L tyong tinh-trgng khing the hobtn thinh duge
nhigm-vy mgt cfch aung dé:n“ (4). Dudi thdi 28 ™ cing-Ho,
tinh-trong cung khong khs-Qum hon. Theo uiﬂo-su Duverger,
i dn-phdp TO rét mudn t’cing-cubnﬂ Quﬁ'c-HQJ. vh nhit 12 H{,‘-
ngh;—vwn. Nhung tinh-trong da Jw vh S¢ v& ky—luet cuo
cdc chinh dﬂnﬂ 1dm cho Qub’c—%l whd 1hm trdn duge nhign-vy

e

(1) #. Duverger, téc —pbfn a7 dn, trong 189.

(2) Loferrigre, troité de Drolt constitutionnel, 1947,
trong 1112,

(3) Burdecu, Troité de Science politique, quydn IV, treng
327, '

(4) Burdeou, Droit constitutionnel et Institutions poli-
tiques, trong ’525. '
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1fp-phdp vi thidu nhiing an s8 ol ad khd~-ning quy&t—4inh
nhung sy chi-t¢ ofui~thi&t® (1). Do aé, khuynh-hudng cla
Qufic-Hi 13 uf-quy¥n cho Chénh -phi.

Trong the-chién th¢ nndt, véi ago 1uls ngdy 10.2.
1918, Qufc-H{i cho phép Chénh-phd k¥ cfc sfo~1lgnh o higu
lyc cla dgo luglt ad qui-ajnh vén-g® ti€p-t&. Nim 1924, ndt
ago lult ngdy 22 thdng 5 cho phép Chdnh-pul Poincoréd sh-
dyng ede sdc lufit af thi-hinb chénh-sdeh kinh-t€ vh thi-
chénh., Chénh-ph Poincaré, sau a6, bj 18t a8 ndn chua kip
fp-dung dpo lult ndy. Nhung khi trd loi quyBn-hisih ném
1926, Poincaré 67 yéu chu Que~H{i bifu-quyst wit ago 1uft
wd ngi-dung tuong ty nbu &0 lugit trén, K€ td 1934, tip the
céc sfc~lult a7 trd nén théng thudng, Quéc-H{i uj-quydn
che Chénb-phd wli nam mgt 1™n (ngoei try ndm 1938) vd ¢d
khi hei 1W trong wit nam (1938) . ago lufit ngly 28.2.1934,
doo lupt ngdy 8.6.1935, dgo ludt ngdy 30.6.19%7, dgo luft
ngey 13.4.1338, dpo luft ngdy 5.10.19%8 vh dgo ludt ngdy
19.3.2939 (2). Theo gido-su Waline, trong 76 théing - t
1.3.1934 ¢8n 1,7.1940 - nude rhdp ah sng 31 théhg ruoi
dudi ch&-ap cdo sfc-luft vh 22 théng rudi trong 36 théng
- T 1.7.1937 a#n 1.7.1940 (3).

Dudi DE td Cfng-Hda, theo aidu 13 Hi&h-phép, He-
nghi-vign bifu-gquyst luft~phdp vd kkdng thé uﬁr—nhiém quyBn
ad. Trén thye-t4, vi sy b&%Y lye ndi trén, ¥c-Hii of
kbuynb-hudng nhugng quydn oho Chénh-phd.

V1 cd sy cfim dodn ol aibu 13 nén lde a%u Quée~H{i
a2 fp-dung nhing phuong-tinfe gidn-tid¢p : cde "&oo l1uldt
khung v6" (lois-cadres) va 8w "ndi ring quydn 1ip qui®,

(1) &. Duverger, tdc—phfn a3 dfn, trang 476.
(2) Prélot, tde-phfin a3 dan, trang 480,

(3} Weline, Traité ge Droit Administratif, 6% édition,
trang 26.
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Vi cde "ago 1udt khung b9, Quic-Hii chl a4yt ra nhing qui
tde ting-quit cla cule chi-td v a€ lpi cho cdo sfc~18nh
&n-ainh mgi chi-ti€t thi-hhnh, Ngodi ro, Qufc-HOi cdn cho
puép néi rfng quydn 13 qui b¥ng cdeh hon dinh lanh-wyge
che ago ludt vh cha qui-tfe hdnh-chdnh. N&u Qufc-Hii quyft
dinh vii-a® nho thufe lanh-vye 1%p qui thl nay, dfi véi
nhing ven-ad gd, Chénb-phd ¢f the can-thigp bing sfe-18nh
vh cdc s¥c-18nh ndy cd thé she a8i cde too 1udt bign him
vio lde ob quy€t-ainh cdn Qbe~Bfi : nhimg dpo Lult nay

a2 duge Y gili ludt t{nhe (A€1égnlindes) vd od gif-tri ngong
vdi ode sfo~18nh. Dgo ludt ngdy 17.8.1948 42 =sdng tao ra
hai phuong -thie ndéi trén, N o "

Th 1953-1954, th‘fl-tuo cde sfe lult duge dp-dypng
1pi. Tuy nhidn, ngudi to th&y ¢d vAhi sy knde bigt véi tha-
tge cho thdd B¢ Tom Chng-Hoa. odc ago 1uft uy quydn chl o4
hifu-lye a1 vdi mgt Chénh-phd vh lign-h§ aén nhing vén-a%
dugc hgn-ch€ rd ris non, | '

Tén loi, sg bét lye cla Quc~Hi olng ey y&u kém
cha Hinh-phdp a7 dqus a#n sw khlng-holng Wy quy®™ tpi Phép.

DOAN IIT.- NHUNG DE-NGHT chr-7d.

Irube tinh-trgng khfmg-hozmg uwy-quytn ad, cde ludt
gia v chinh- tr:],;giz’., a®u nhin thiy sy ePn-thigt eda vige
téng-cudng quyn hinh-phép. Wt of ngudi chﬁ—tmon_g'gizﬂ.i-
phép "eifi-tdn W-ong". MGt s kade ai xa hon véi chii-
truong &€ cho dfi-ching truc~tifp bRu ngwdi Gbg ahu Binh-
phdp, '

Theu chl-truong tmg nmtt, n€u Hp-nghi-vign 14t ¢8
N§i-cde, Ho-nghi-vign 2 ty aong gili-tdn obng mét 1dc.
Nhw viy, su e ngpi phdd duong dla véi wit cufe tuydn-ct
ndt 1dm cho cdc hghi~si khing dém 18t a8 Ngi-cde. Y ki#n
ndy an duye Jeon Monet a® ro vho ném 1949 (1), duge chéip-

—— .
(1) M. Duverger, tdc-phn a3 d2n, trong 474,
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thugn trong dy 4n chi-td Hign-phdp nsn 1958 odn Chénb-phl
Goillard vh auge Poul Reynaud bénh—vuc VLo nim 1958 trong
Uf-Ban Tu-Vén Hign-phdp (1), :

chﬁ—trucng bRu-colr vi chi -huy Henh=-phdp duge 4% ra
V&0 ném 1956 dudi hei hinbh-thde : ché-ad T8ng-Thng va
ch&-1¢ Tan Nehi-vign,

Theo gido-ew G, Vedel, onf of ché-af Téng-Théng
theo ki€u Hoa-xy 1) thich-hop véi nhiing o abi hdi odn
thyzo-trang chinhetri Phipeqube véi qus nhi¥e chinh dhng
thidu ky-1ludt, Trong ch&-af ad, Hinh-phdp v Lip-phdp hodn
toin ¢fe-1pp. Hni CO-qun niy khbng théd ti8y digt 13n nhouw
nén bét vude phdi stng chung, e 14 phdi thyc~hign nhimg

K A
sy thoa-higp (2),

Gifo~su Duverger d®-nghi ndt giéi—phdp thich~hop
vdi khudn xhé ch¥-a9 Nghi-vign of truy®n gi%i—phép md,
Ong goi 13 ch&-39 Tan-nghj-vign, trong a6, Ong phéi-hgp
nhimg ydu-t6 ol ch&-do TSng-Thﬁng v61 co one gili-tdn
ty-afng. Khde vdi ch&-a} T8ng-Tubng thudn-tdy,; timh  cdoh
luong atu cha Hinh-phdy vin duge duy-tri : bén egah udt vi
Tng~Théng do cdo dan~tfe trong Li@n-hidp Phdp bR ra theo
phuong-thfe abu phidu giin-tié&p, ¢4 ngt Thi-Tudng auge lya
chon theo 18i ghu phidy phé~théng v tryo-tidp clng udt
lde véi cdo nghi-si. Thﬁ—Tuéng v Ho-nghj-vidn 1itn-hg véi
nbeu ohft-che ; trong trudng -hgp Ho-nghi-vign bifu-quyet
bt tfn-nhidn Thﬁ—Tu&]g, Ho-nghi-vifn s duong nhidn bj
giéi—tig Vi 28 dugoe bhr 1ai chng wét 1dc véds Thi-Tudng (3).

(1) Jean Luc Perodi, Quatre anndes de qontroverses congti-

tu@ionnelles, Revue frangaise de Science politique,
thang 12, 1962, trang 479,

(2) F. Goguel, Vers e nouyelle orientation de 1ag révia
8ion constitutionnelle +s Revue frangoise de Science
bolitique ¢ 3, 1956, .

{3) Duverger, Demein, 1a République, 1958, p. 64=72,
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Nhimg chii-trauong ndi trén, di kbde bidt, @®u nhin
dew 1gi cho Cheﬁnh-phfl s@ Gn-dinh vh uy-quy'_én.~

Hign-phdp 1958 cung khdng ro ngohi mue-titu ad.

-M YV C II -

SV_TANG-CUONG QUYBN BANH-FHAP THEO

HIEN-PHAP 4.10,1958.

Su-kign a€ nhin tb&y nhdt trong Hidn-pndy 1958 14,
khéc hin Hi®n-phép cl, quy¥n-hgn cla Qufc-E¢i a2 b han-chf
gdt goo, trong khi Hiwh-phdp - dfe-bigt 13 TOng-Thong -

duge gino-phd nhung. quy¥n-hdnh rong rai. Qéc-HGi bi ait

vio hing thf y€u : "trd thinh it trong cde bd-phin cla
ch#-a9 hi€n-phdp, Qufec-HEi aidu-hdnh nhu ode bi-phin khée
dudi bdng cho Teng-Thénz* (1).

DOSN I.- UU-THE CUA HANH-PHAP.

Hign-phdp 1946 qui-ainh céc co-quan cbng-quy¥n theo
tht ty sau ddy : 1) Qufe-I0i ; 2) HYi-IMng KinheT8 ;
3) Tong-Théng ; 4) Hdi-fbng éng-Trudng ... Hi®h-phdp 1958
abo 16n thf ty ad khi qui-dinh T8ng-Théng vh Chénh-phd trude
Qu€c~HGi. Nhd 1#p-hién 1958, nhu vy, 4t khdng cong-nhfin uu-
the cha Qubc-HPi, nhdt 1% che Ho-nghj-vign, Hp az tim cdeh
gilm quydn Quic-HQL 081 mic t6i de. Hp oling kbdng dlmg denh
T "Hinh-phdp" vi che ring denh=td ndy bao hw sy 1g-thufe
adi vwéi Que-HOL (2).

(1) J. de Soto, Lp loi et le réglement dens 1o congti tu-
tion du 4.10,1358, Revue du Droit Public, o8 2, 1959,
trang 264. "Le Porlement, devenu un des roucges d'un
rézime constitutionnel, fonctionne comme les cutres

b

rouages, o l'oubre du Président de la République™.
(2) M. Duverger, tdc-phfhn a3 d%n, trang 494,
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Highi-phdp 1958 v duy-trl tfnh-cdch latng W ofa
Hinb-phdp, g¥m od Qube-Trudng vy Chénb-phd, »g phin tfch
wu the ol Hinh=-phdp, ching +81 1% lugt xdt adgn quy®n-

LY

hinh ¢dgq Tﬁ’ng-—Thdng vh clhe Chénh~-phd agi véi Quc-Ho 1,
A QUERI-EANE ofa ne-magye 201 ¥61 quic-mpr.

Dfng ahu Hinh-phdp 13 Tﬁ’:‘lg-Thﬁng, khdng phii 4o
Bal vign by re, md o do tadn 4 lye chon (1). Tﬁ’ng—Thﬁng
khéng phii ond tugng trung oho Uy —quy®n Quifc-gin, mh thye
sy &2 ndn quy®n t81 ~thugng, Tﬁ'ng—ﬂ?hdng a8 trd thinn nhén—
Vit QUon-treng nhdt, npidy quyBn~hinh npgs vh nfa mufn,
e th€ 18w thys trd thing nh Ggc=tdi mdt minh ny 14y moi
quy¥nebinh odn Quc-gin (2}, Theo 1&1 ofig Michel Debrd,
Tﬁ'ng—Tho’ng 12 "Vidn a4 trée ok vo" (1o cler de vofite)
et ch¥=af (3), ngy Wi Quic~H{i, T&lg—Thﬁng ¢é haj phuwenmg-
tign 5.nh-hu-5ng V3 ecling uan-trong : quytn gifi-tdn Hg=nghj
vign vi quydn t8-chife trung-chu adn § g# Vgt qua sy bidy-
quy &t eln Quc-H{i , .

1.~ ¥ g di-44n Honghi-vign,- Tinh~cdeh qug
mfe cla aze quy®n niy duge nbfn thay s r§t n#u a0 gdnn
véi thﬁ-wc p-dymg & thid k¥ trude,

(1) Ké’dt& oo lult 6,11.1g62 abi phuong -thde bhu-ch T8nge
Thtng,

(2) Nh&t +o aibu 16 Hi€n-phdp,theo ag “khi ndg cée djnh-
ch# elgn chinh;thé’wcgng-H 2y n¥n dfe-13p oda Quc-gig,
S ven toln cas Lanb-the bi ge do0 trhm trgng wh trye
tidp vk gy di®u-hdnh cfa CEC cu—quan cc’jng-quygn do
H‘if-_‘n—ph,sz Qui=dink  bi ainn trg, Tﬁig—Thﬁ‘i}g s¢ bon-
hanh nhimg b;en-ppép thfch—t&pg, seu khi hoi kifn
chinhethife oijn Tha- Tudng, Chu=Tich hai Vign v Hii.
IBng Bio Hignv,

(3) Phdo-trinn olia Michel Debrd trude Pai HQi-Ddng Thom
chinh-vign vh dy=thao Hi8n-phdp, "si Vous me permetteg
Wie imege empruntde & 1terchitecture, Je direi qury
ce régime borlementaire, et & cette comzmrantd qui
commence 3 8'ébaucher, i1 fout une oclef ge volite.
Cette clef de volite ¢legt Je Président ge 14 République®,
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Duéi T Tem Ofng-Hdzn, wuln gibki-tén Qube-HGL, T8ng
Théng ph?‘i‘i aquge sy chilp -thufn cuo Thugng-nghi ~yign vh phdi
oé s¢ phé thy cle Mi-Tudng. Dudi B§ T Cong-HdC, vige
gihi-tén Hp-nghi-vign odn whé khin hon ; di®u-kign $ién-
quydt 12 phti cd quydt-ainb ctio Thi-Tudng. |

- Theo Hi#n-phép 1958, k& t nay, quyen gidi-tdn 1A |
udt trong cde dic quyen riéng cia Téng-Théng. Tng~Thing
phdi thinn ¥ Phi-Tudng vh Chi-tich che hoi Vitn : nbung @
chl 1% sy thinh F théng thudng khéng ring bufe T8ng-Thdng.
Mat khfc, Tong-Théng su-dyng quy®n sidi tén o khong chn
cé sy phd thy cla Thi-Tudng. Néi ro hon, guyen gini-tin
Ho-nghj-vign 1d wgt quytn ridng chie Tng-Théng, khdng co-
quan nho ¢ th€ ngin cln 78ng-Théng sh-dung quydn ad khi
Téng-Théng do quyét-dinh. cbl od wdt sy hon ch€ T8ng—
Phéng khong thé gihi-tén Ho-nghj-vign 1i%n tifp hai 1t
trong vong ujt nim.

Quytn giki-tdn Hp-nghi-vign chfng t& wu thé cla
T8ne-Thing 4¢i véi Qubc-HOL : Teng-Théng cb the su-A\WE
quy¥n ad afi voi Qufc-HGi trong khi - Quifo-Hgi khong th€ ¢f
phuong-tign nao a8 Anh-hulng adi véi ng-Théng vi T6ng -
Théng 1k ngudi vo trdeh-nhigm ohinh-tri, khbng th€ by 14t
ad. |

o, - Trung—chu dfn .- Theo Hign-phdp 1958, sy trung
cPu dAn ¥ 1% wft thi-tye khing pbhi chi Guge gibl-hgn trong
1Znh—vyge tu-chinh Hi&n-phdp nbu dudi thyi De T Cong-Hdo wd

A ’ 4 ~ ~ »
con duge fp-dung cho cf 1anh-vyge lip-phap.

tEng-Theng cd thé due ro trung-odu atn ¥ ndt dg-
thho luft, béi wit quyft-ajnk cha chfnh winh md khéng c¥n
od sy pb¢ thy cha Thi-Tudng. Néu dg-thdo duge dtn-ching "
chfip~thufin, Téng-Thdng se ban-hinh nbu mgt dgo luft. Tuy
nbisn, Hidn-phép ob qui-djnh hai sy hgn-chf, UGt uys, T8ng~-
Théng chl o thé dem trung chu ddn ¥ nmimg dy-thho lufit lién
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gquen tdi be trudng~hep ) Sy t8-chfc cfe co-quon cong -
quytn ; 2) Sy chfp~thufn ugt thia-ude cta 0Ong-Ddng ;3

3) Sy cho phép phé-chufin ndt nigp wéc "khbng trii véi
Hién-phép , nhung ¢35 ¢é Mh-hubng a€n sy 2idu-hiih che cée
dinh-—ché“. Mat khéc, P¥ng-Théng enl od the tf-chfc trung-
chu dfn ¥ theo a®-nghi clia Thi-Tudng trong lde qu c-Hgi

geng hgp hay theo adng ae-nghi cun hoi Vign.

TEng -Théng khdng bd buge phid sk-dyng quyen cha
ninh, wic ab cé aR-nghi olo Ohdnb-phll hay cue hai Vign.
Kni cube trung-chu din § auge t8-chde theo aB-nghi oge
| Chz‘-.nh-pbfl, ad 13 phximlg-ti‘én af wvugt qua =w chéng 4¢i cla
Quc-Hgi, hhu trgc-tidp kéu sol atn ching : vi thé, cufe

?

yrung-chu atn ¥, kbi aé, ¢ thé xiy ro bEL od 1dc ndo.

Trin shyc-t&, voi thh-tuc nby, ngudi o knong thé
cho ring din ching quge thou-dy vio guy®n 1ip-phip. Th{t
vhy, dfn-ching bi bé oufe quy€t-ainbh ve ndt dp-thho a2
auge =0t &¥n, vho udt lde m hg whing duge lyga chen v
trong nhung gidu-kifn ngohl ¥ wutn cun ho.

Cubic trung chu dan ¥ az tpd thinn ndt phuong-tign
Y {rong toy Hinh-phdp, wdt v khi 36 b4t abn ching thom-
gip vho vige blo-dtm chénh-sdch ouw minh khi xét ra chn-
snift. Ngadi ta khlng the coi @d 1h mdt phuong-tign ag
chuyfn dich quydn 18p-phdp sang dbn-ching, nuoung 1d ngt
shuong-titn af tang-cudng quytn binh-phép (1).

~ 2 ’ 4 ’ A
B, QUYBN-HANH CUA CHANH-PHU pd1 vé1_Quic-HQL.

Chénb-phl ¢d thd crm-thifp vio cbng cufe tu thio
1upt phép che Qufc-Hoi. Sy oon—thidp nhy duge nhin thiy
véi vige fn-ginh chuong-trinh ngi-sy, véi nhung dgc quy®n

(1) J.M. Cotteret, Le pouvoir 1égisletif en Fronce, Poris,
1962, trong 132, "Congu commne un uoyen de démocrotisp-
tipn des institutions, 1e refrérendum est devenuw un
woyen de renforcement de 1texécutif®.
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olla, chénh-phd trong gici-dogn théo-lufm, véi vige tridue
tép cde Uy-Ean hdn gidi h3n bop vi vige ait vn-an tin-
nhigm a&i vdy mgt dy-thio iugt,

1.- Quy¥n 1&p_chuong—trinh REhi-sv.- Tréi véi odc
Hi%n-phdp 9§ Tom v D§ T Cfng-Hda ban oho Quéic-H§i quy¥n
ty~do 13p nghi tring, Hign-phép 1958 trao quy®n ad cho
Chénh=phll, Theo aidy 48, véi un tidn v thy ty do Chénhe
phl &n-adinh, chuong-trinh ngnjesy cfn cic Vign ghu vige
tha'*.o-luﬁn cdc dg-thio lufit do Chénh~phlt @f-trinn vd ofc

dx M 1uft duge Chiénh-pht, chilp~-thugn,

Vige #n-dinh nghi-trinh 14 ot van-gd thogt tréng
eé tinh cdeh Phy-thuje, nmg sy thit 14 udt giei-Gogn
cin-bin chen thfl—tub 13p=-phdp (). Theo J.H. Cotteret,
*chuong-trinn nghji-sy trd thdnh mdt phuong-tign hop-tdo
quyBn-hdnhn*, v gy hop-tde quyBn-hdnh "npay thift dqua gdn
vn-a® quinehinp (2). -

Trén thye-t€, véi quy®n ndy, Chénhaphll of thd bude
Quc-HGi ond thio-luan nhung dy-lugpt do Chénh-phl dus ro
Boy quee Chdnh-phd chifp-thu@n v got ol hay &inh ho@n wot
cdch v6 hon-Ginh nhing dp-1ult mh Chdnh-phl khdng mudn |
Qubo-Hi bin té4 (3).

2.~ Nhimg_asio quy®en_trong cubo thfw-luﬁs}_.- Dudi

thdi BE Tom v pg mf Cong-Hd s, dc-quy®n chinh cdg Chénh-

phi 1% od the 18n tifng vt of 18a ndo tai Quic-H1 ,

(1) Porlements, Union interparlementaire, Paris, 1961,
trong 157 "Lo fixation de 1'ordre qu Jjour constitue,
pour cinei dire, 1a clef de volite gy brocessus 14gig-
latif, entre 1o plhase de 1pn préparetion et celle de 1g
déicision".

(2) J.14. Cotteret, Ltordre dn Jour des assembldes parle-
mentzires, Revue du Droit Publije, 1961, trang 81s.

{3) M. Duverger, tde-phin ¢z afn, trang 585,
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Véi Hifn-phép 1958, ngodi quy®n ad, Chénh-phl cdn
cé thé gidi-hgn quy®n tu chirh ola nghi-si, M0i nghi-a3,
trén nguydn-tfc, od th# @®-nghj tu-ohinh bin vin Gang duge
thlo-1ufn. Chénh-phd cling cé quyen tu-chinh &4 nhung ngodi
re, odn ob th€ hodic logd bd, trube khi cude thio-lufin bt
@™, wpi tu-chinh-4n khdng duge cdu-xét tei Uy-Ban; hodc
vho bt of lde nho, cb thd b4t dufo Quéc-HHL bly td ¥ kith,
bdi wdt cude bifu-quy&t duy nhft, v® tohn thé hoy mt ph®n
elie dy-ludt dang duge thio-lufn, b¥ng cdeh ehi #i¥ 1ai cde
tu-chinh=fn dquge Chdnb-phd a®-nghj hay chifp-thugn (aidu 44).

3,- Cdc Uf-Ban hda-gili hon-hep.- Theo @¢ibu 45,

moi dw-thho bay dy-£n ludt phdi duge hat Vign lign tidp

cuu-xét a€ chfp nhin wdt bin vin abng nhit. Chénh-phd od
the con-thidp khi bén vin duge bifu-quy€t hoi 1%n toi wdi
Vign nhung vin o ey bt adng ¥ ki#n, hofc khi Chénh-phi

tuyen-v8 kbhfn-cfp sou mgt 1hn bifu-quydt tpi moi Vign.

Trong nhung trﬁbng-hgp niy, Thb-Tudng cé quyen
trigu-tlp wdt Uy-Ben hdo-gidi h¥n hep of nhigm-vy a®-nghj
wht bAn van vi nhimg @&i%u kholn cdn dang duge thdo-lufn,
N€u Uy-Bon ai a&n chl chfp~thufn wdt b van vd nfu Chénh-
phl cling adng ¥, Chénh-phd cf the a8 trink hei Vitn gé
chfip-thuin. Trong cude shéo-lufin tai Qufc-HGi, khbng wdt
sy sta a8t nho duge chfp~thuin n€u khéng cé sy ddng ¥ olc
Chdnh-phl,

Néu UP-Ban khdng thé ch#p~-thugn adt bin van ndo,
hodc néu bln van ud Chénh-phl ag trinh cho Qubc-H{i khong
duge Quc-HGi chép-thuln, Chinh-phll of thd, sau cude bidu
quy€t cle ndi Vign, yéu o¥u Ha-nghi-vign ochung quy&t. Hg
nghi-vign, khi &6, of the bifu-quy€t bdn van obn Uy-Bon,
hofic bfn vin md Hg-hghi-vién a2 bifu~quyft,
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véi quyen-bgn nhy s Ghélh—ph& o6 thE ngén'tr& sy
fu thho . dgo 1uft @ trons rputm g-hgp of sy bt aBng § kién
gia hel Tigh, Chénh—phﬁ od tn€ knbng £pidu-t4p Uy-Bon non
hep Ngohl re, tpong trulng-hop U§-Bon duge tri%u—t%p, tren
thye-tE, Ghénh—phﬁ o6 the atng Uy ~Bant nhut 1% w§t phuong-
titn af qua ra cho Qufc-Hgi nhung fu~chinh=3n oha wink (1)
ohE-gd 1uong vitn cha Hién-phép 1958 1h ot "phuang—ti%n
v8-tdc @ bho-Ghun Ul the cle ahnh-phép " (2).
_ 4.- Quydn 43% w02 t{n-niaigw vE_gﬁj,gg:;gag.—
Theo Ai®u 49, PhheTudng, sou Kol tndo-lufn tel Hg1-Dong
Tﬁng—truéng, od thé ait viin-a® tin-nhigm, trube Hg-nghi-
vign, ve gt dwétbao-lu&t. Prong trIdNg-hep niy du—thﬁo
auge coi nhw QUM nhisn dugc o htfp ~thugn, 4 phi ¢ nGt
i En-nghi khidn-trich qugc a% ngp trons khopng 24 gid saw
ad vh duge chfp-thuin. Nhu VEY dg—thﬁo Jult cb thé duge
chifp-thugn pk khong ctn sy pifu-quyét ohe. quifc-Hei néu
khong cb wht kign-ngbl khidn- trdch nho duge 4§ NEPs hoge
néu kién-nghi ad khong noi al go ef tuyet 18i cha He-nghi-

4
vign.

Tigu khomn ndi trén, Hrong nyi-ky ocdtn 13 dw—thﬁo,
i bi qu-lugn wich-1i%% cng wi{ch. Chinh Peul Reyncud, hdi
ad 1 Chu~Tj ch Uy -Ban Py-Ven 11 8n-phép, ohng G0 tuyen-b8
agi ¥ néu gidu 49 (giBu 45 du—théo) qugc g 1t thl Qufic—
HOL fuong-ial ctin, Phép se bi tude dogt quyen Thm 1uft. That
viy , ab qiku 34 (ai®u 31 chn au-thho) @& winh ainh quyen
1hn 1uft 1B olo Qufc-HGi, Gidu aé cung enl adng véi nhung

(1) Hegpuon et Cotterat, vie et droit parlementaire, chroni-

que, Revue au Droil Public 1960, trong 652

"Le gouvernement o utilisé la commission nixte peri-

toire counse U moyen supplémentaire dtimposer 8& volon=-
4 ou poriement parl les pouvolrs fiorgis qui lui sont

donnés en notiere de recevabilité q'opendements”.

(2) H. Tmke, Lo comnission pixte poritaire, Revue du
Droit Public, 1963, treng AT76.
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dpo lufit thudng wh théi. Moi kbi od wdt dy Ludt quan-trong
Chénh-phl 88 dem a3t vin-d® trude Qu8c-Hpi. Lde aé, néu
khdng chéfp-thudn, Qufc-Udi chi cin cden bié‘?ﬁ—quyét xhi&n-
tréch chf khong the€ bin lufn gl v® dy lult kie. Ddy 13
trudng~hop duy nh#&t trén thé€-gidi, luft-phdp dupe lhm ra
do quydt-dinh cta Chénb-phd, o khdng do sy bi8u-quyét
clie Quc-H6i (1).

Tén lgi, thi-tye 18p-phdp néi trén a3 gidp Chénh-
phi cml-thlgp vho 18nb-vyc olo Qufc-HQi. Theo truy®n-théng
Hi#n-phdp efio Phép, Qufc-HPi nZm todn thd quy®n 13p-phdip
vh od tohn quydn hinh sd. Trdi 1gi, & aly, chinh vife hinh
st quytn 1fp-phdp clng bj han-chd.

Quy®n-binh cha Chénh-phi v® phuong-dign ndy cdng
véi nhimg phuong-tign nh-medng wgnh-u® che Tdng-Théng den
1ai wu thé cho Hhab-phdp a€i v&i Qufe-Hii. Dia-vi cuo Quic
HQi cdn b} gidm sdt hom nWa véi sy gibi-hgn phon-vi 1dp-
phzip.

2OMN IT.- 5V_SUY GIAM oUa quic-HOL.

Sc sfnh véi cde Hidgn-phdp 1875 vk 1946, Hién-phdp
1958 dz hgn-oh® rft nhi®u guy®n-hbnh cla Quﬁc-—HQl 3 Qubc-
A8 nghy nay b wit 13nh-vye hogt-adng nbd hep. Khdng
nhimg th¥, guydn 1 fp-phdp cd the hodn tobn duge chuy& song
Hinh-phdp do sy ufy nhidnm cla Qufc-~Hji.

W

A SU_BAN-cHE quyBN-mhwe cha quc-mfI.

DOi véi Qufc-Efi, quydn 1fp-phdp 1% chinh vE€u
ljch-st Quc-HYi di%¥n tién chung gquanh khéi nidn lufit-phdp.
Quy2n tii-chdnh cuwtr ¢ adng ndt vei trd quon—tronv trong
tign-trink ljch-el ndy, quan-trong hon vai trd cka quydn
1¢p-phdp vio lde khdi atu. ¢% hai logi quy®n ndy a®u bj
hgn-ch® duéi ch€<t§ D Ngu Cfng-Hoe.,

(1) J.M. Cotteret, téc-pbfu 47 a%n, trong 145,
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1.~ QuyBn 18p-phédp.- qQuy®n 1op-phap ki gidi-hgn .
b1 vie chffp-nhin s quan-nigm thyge~ch&t vh dge-lugt, -
i uPt quan-nifm hotn tod xa 1¢ véi truyBn-théng ludt-phip "
o ? ’ ’ T
eus Phip, P
s . | . B
A &) Quan-niZm cf-truy®n v& quydn 1ip-phip. -~ -«*
Trube ndm 1958, dgo luft duge dinh nghiz bdi comguon 1dm 0
V. ra nd : 4o 1uft 1} wei hinhevi de Quéc-H{i 1ldm ro theo - {_’.’ff';g
nhtng binh-tmfe ofia thh-tye 1ip-phép. Do of ol lugit gia ¢
chfp nhin quon-nifu hinb-thdoe ndy (1). ooreé de Molberg B
vi#gt ring s Trong h§~-théng Hign~-phdp cla Phép, dgo 1ult, ) 1
hinh-vi hinbh-chénh, hinh-vi thi-phdn, khdng cé hh—vi ndo g
duge bifu-thi age-tinh by lanh-vye thye-chdt hode bdi ndy b
g
dung cha né* (2), | o ‘é
MY 86 1udt gia khde - nuft 13 Duguit vh 4
mdn phdi Bordesux dlng v¥ phuong -dign thye~ch&t g8 dinh
nghis dge lufit. Theo ho, Zpo Iufit 13 udt "hinhevi ajnha1§n e
Getewrégle), tfe 1n mgt hih-vi phip-1ly c¢é timh-cich t8ng~ ik
qudt vd v8 nga, fp-dyng cho wft logi ngudi duge xde-dinh ¢ e
bdi nhimg dfc-tinh triu-tugng, chd khdng dp-dpng cho nhung " o
od-nhin quec chi-dinh afen denh. Chc hdnbevi djnh 18 nhy
: S
- khde véi cde hdb-vi cd~bidt (hdnh-vi di%u-kifn holdc hinbe e
vi chl-quan nhu vige b&-nhifn cde cﬁgg-chﬁ’o, kh€-ube v.v..,). n.é
(1) - Vedel, Droit adninistratif, Collection Thémis, quy&n ‘?%;
I, trong 147. Y"Dans notre Droit public, le terme de - P
1oi dens son sens strict est defini de fagon purement e

formelle ; egt loi, 1'ccte foit par lea orgones exerw
gant le pouvoir 1égislatif et selom lz procédure .
Y 1ézislativer, '

- De Laubadére, Traité de Droit cduinistratif, 1957,
trang 155, "Te droit positif frang:ais ne tient comp te
que de lonoture formelle des nctes ébatiques®,

(2) Corré ae Halberg, Théorie générale de L'Btot, quyén 11,
treng 113. "Dans le systdme conatitutionnel du dreit
. fra.ngo.is, ni la loi, ni l'acte aduinistratif, ni l'ccte
ha juri ietionnel, ne se ceroctérisent par leur domeaine
retériel ou par leur contenu", ‘

. '._?ﬁ,‘f” - : ""-._
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Quan-nigm thye-chft v¥ qgo lagt khéng duge
thyc 4l phdp chflp nbn. Thit viy, trude hét, quydn 18p-
qui cln Ohénh-phd cung tde too nhimg hdnh-vi dinh 1% vi
wit s% doo 1luls cung duge dgc-bigt Ap-~dung che odenbin
duge chl-ainh dfch danh, Ngodi ro, sy phin bigt giwa "hinh
vi ainh 1§" vh "ndnh-vi o2 biZt" khing trimg-hgp vél ey

phdEn bift gilia dpo 1odt v qui-tfc hhnh-chdnn : 4% ch cde

- ~ LA ¥ . . .o ~ : .

do lupt khong phdi 1% hinb-vi dinh 1¢ vd nguge lgi, od
. . P - . -~

nhi®u binh-vi ¢inh 1% khéng phdi 1x do0 lubt.

Pao lugdt 14 "EMh-vi to t-h:f"-,o bdi GO ~guah
duge Hifn-pndp uj-thde quyBn 1fp-phdp" (1), Sy tu thio ndy
e 1¢i cho dgo lufit wit vu the aeg véi cde hinh-vi phdp-
1Y khée. Uu the cla ago luit khdng do nji-dwig cha ago
lugt md do co~guan lim ra né (2). Nguytn-tdc trong phép
(principe de 1¢gnlitd) bt bude mei hiah-vi cfia Chénb-phl
hay cha cée ¢co-quan hinh-chfnh phhi pblu-hgp véi dgo luft.
Nbu vy, o uit aling cfp gita cde hdnhevi phip-1¥, Nhimng
hinhevi thufo c&p byc dudi phii tén-trong nhing oy qui-
ainh cha cde hinb-vi & cfp bic trén.

b) Quan-nifu v® quydn 1ip-phdp trong Hidn-phdp
19358
P1 nguge lgi truy®n-théng, Hign~-phdp 1958
xBm-phom dfn cin-bin oia 1ult-phdp dye trén quy®n t81 thugng
cla doo lugdt theo hinh thde "Li¥u 31 (tdc 1% aidua 34 chn
Hitn-phép) Gew ching to vho wpt viZn tupng wdi, khéng gd

(1) J. Rivero, Droit cdministratif, goll. Dalioz, trang 98,

(2) Carré de Melberg, Confrontation de 1a théorie qe 1o
formation du droit par degrés, Paris, 1933, trang 32.
'Ia loi doit son carmotere supérieur, non pas & so
contenu, weis & 1torgone gui I'a foit", vign d%fn bSi

J.M. Cotteret, thc-phily as ddn, treng 31

CaFel e YT

Ve

{1.
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1¢i wt ¢fa-vi ndo echo quan-nida binb-thfc Ve @po lupt® ().

Nguyén-tdc trong Phip vEn duge dquy-tey khi bidu-
quy ¥t wit dgo ludt, QuEc-H{i vEn vach re wht khudn khd
trong af hinb-adng cla odo CO-quan ctng-quydn duge gidi-
hgn. Nhung Hi®n-phdp 1958 qui-dinh wdt 1Enh—vuc d2nh riéng
cho 20 1udt, ngohi iﬁnh-vuc ad, Quéc-Edi khéng th€ con-
thigp. Di¥®y 34 opd dinh phon-vi dinh rigng cho dpo lult
theo hai th&-tmfe. BOL véi ndt o vEn-a%, apc lut "qui-
dinh ede gui-tfet; a1 vés nhing vén-g® khde dgo luft
"xdo-dinh cde nguyen-tic cin-binv,

K& ney, lﬁlh-vqc 18p qui 13 ng&yén—téc, 151h—vgc
18p-phdp 13 ngoal 18 : theo qidy 37, "nhimg vén-a2 khie
nhtmg vn-ad thufc phon-vi dqo lugt ¢d tinh-cdeh 18p quiv,
Ngodi ra, ehinb Hifn-phdp th-ainh nhing gidi-hon oha qui-
tde vh dpo lufit 5 wft ey kifu-sodt hign-+inh clla cde igate
luit augc thi€t-18p af ngin ody Quie-HQi wvugt qug lanh-vize
cda winh. Sau h&t, Quéc-Hi khing th€ ty go 1y 1o adt
vin-a® thude lanh-vie 18p qui vh néi ring 1inh-wyze 18p-
phép A% auge Hifn~phép hon ainh, Tuy nhidn, v& aidn ndy,
nht, 18p hidn 1958 cung Q% khtng adt khodt v theo dogn cubi
ai%u 34, nhing S qui-dinh cda gidy khotn ndy od thé duge
Xfe-dinh vA bé-the béi wdt dgo luft "t8-cinfor (104 Orgo-
nigue). Pink thde ndy khéng zo gt nén cé the duge gidie
thich nhi®u cdeh kndo nbau, Phii ching QuEc-HSi ohd of tn#
néi ring phpm-vi clo w¥i véAn-aw duge 1igt-k8 bli aidy 34
hay Qule-HGi of the thda nhing vén-¢% néi wh ditu 34 khéng
néi t6i T Weudi ta ed khuynh hudng chip nh{n sy gidi-thich

(1) M. Jonot, Uﬁ—yiEnNChéph-phﬁ b8n econh Uy-Ban Tu-Vin
Thao Hién, vien dan bdi Pierre Avril, Le régime poli=
tique de 1a VE Républigue, Peris, 1964, troang 25,
"L'article 31 HOus introduit dans une Perspective
nouvelle qui ne laigse fucwie place & 1o conception
formelle de 12 loiv, '
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thd hei Quic~-H{i duge ty-do néi ring Phom-vi 18p-phdp
wi®n 1% pnis fp-dwng thl-tye Age-bilt cla dpo-1uft te- |
etife, wit thi-tye kne hon thi-tye ofe oo lugt thudng (1),
Puy nhign, HGi-Dbng BAo-mien ven cd todn quydn trong vige
gifi thieh ai®u 34 di®u nhy hon-ché gy ty-do el Qufc-

H{i trong vige ndy rong lanh-vye 1¢p-phép.

2e=- QUYBN tAiechdnn. - Hi€n—phdp 1958 b3 bl sfng
quyen cla Quic-Hji v® ode kinb~phf, Theg gidyg 40, cdc ab-
ngbi vd fu-chinhedn cla cde nghi-si khéng duge thp-1y khi
vige ch¥p-nhin of hiu-qud hoye 13w gifw st cdo tii-nguyén
elng hose 120 ra hay gla-tdng zéan ngng chung,

Sw qui-dinh tpén dty khéng & ngohi syp tién trién
chung cda oo nude., Qu€c-Hpi n¥m duge quy®n 18p-phdp san
QUYBN tii-chénh vh nhé quydn ¢f . cde nghi-vign chflp-thugin
thuf khdn nhung nhy Phuong-tign a4, duge clng-nhpn quy®n
tham~-ay o cong cufe 1%p-phdp. Ngdy nay, ngudi te clfng
kign ujt hign-tugng tpdi nguge. Quéc-HPi onl edn Quge
quydn 1inm ludt trong mét 1ah-vize nhé h¢p v& trong 1%mp-
Ve a6 cde qgpo lugt khbng duge dem lpi nhing sy they adi

? . 2 .
trong cde kholn chi thu ela Quéc-gin,

Sar khi ohi &y duge quybn t3i-chdnn rBi ath quyen
13p-phdp, Qbe-Hii chi cdn B 1gi duge 28t ph™ quy®n say
vh nft ndp quy¥n trude. Hién tugng ny khdng phli cnd xby
Te ridng toi Phip, Tei Anb, ngoy 4 nim 1713y uft quydt-
nghi edn H,,ﬂ,-nghi-vién a7 cfm odo nghj -si a®-nghi nhung
khodn chy wéi hoie hin-che nnimg khofn thu (2),

DiBu 40 ndi tren cé the gidi-hon wdt phtn adng kg
cong vide 12p~phdp ohe Qe~H{i, Thit Vay, hifu theq nghia
chit~chg, di¥u-khodn n&y "od the hiy digt mpd séng-kifn ohe

(1) u, Duverger, t4o—pnin as dfn, trang 596,
(2) M. Duverger, téc-phén an afn, treng 601,
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Qubc-BHi® - theo nhin-xét ohn T. Blemond (1) - vi {% ob
eufe ohi-cAch nko ok khéng cd Inh-hudng thi~chénh m{t cdeoh

trgc-tidp hode gidn-ti€p.

véi sy hon-ainh wot lanh-vye 15p-phép vdi =g bel
e sdng quytn cue ngh:i,.-—s'{ ve phuo*ng—di’én tai-chdnk, quyen-
hinh che Qubc-HQi gitm sUt ro rét. quygn—himh ad cé thé
nodn totn Qugc chuy®n smng Ehnh-phép v nhimg sw uy-quy®n
ena Quﬁc-HGi.

B. GCiC E-AQ__}:_T_J_E_’.E_TOIEN QUYEN (les pleins pouvoirs) . *

HiZn-phdp 1946 a7 mufn ngan ofm thi-tyc che she-
Jufit, wit thu-tuc duge pinh-trudng aqudi thti pE Toam aong-
Mo k& thr nim 1934 Nhung trén g hyge-t€, Quic-HQi von cd
khuynh-hwdng nhugng quyen cho chénb-phi v 13m t41 phat
oée sdo-luft. pitu nd w4 éne-phép 1946 ofm gofn, aquQe Hi&n—
phép 1958 hqp-—thﬁtc-—héa ping cdch chinh-thdo cbng-nufn thi-
tuc cée sfo-1udt, duél arrh higu cfc dv.

Theo didu 38, ad thi-ninh chuong—trinh cuo minh,
chénh-pht cd the ysu chwu Quéic-Hgi cho phép trong mdt thoi-
gion ¢d gidi=hgn, ving cic ag, To nhims 01 8n~phép thong-
fnudng thufo 1mb-vye cua 430 1ubt. CAc dw duge $u thio
trong HOi-DONg Tﬁng-Truémg, sou khi nwhi f kifhn Than-Chinh
yign vh cd pidu-~lyc sau khi cdng-vd, nhuang trd thinh thes
higu néu d\r—'bhf".o 1ugt ph'é-ohui‘*’n khtng €uge d§ NP Quie-HQ1
trude thui-bmn fn-ginh pdi ago 1upt uj'r—quy\én. goun khi wen
hon uy-guyen, oo ay ol od thé quge oho afi bl goo-1uit,
afi véi nhung vEn-a® thude 1T h=ge 14p-phép.

g0 sénh vEi sht-tye dp-dyng quéi Dé Tom Vi 06 TU
Cong-Ho o, thl-tyc hign tgd deld 1pi wgt sy canh $fn quen-
trong 1i8n-h% agn quyen-hgn ot . Quic-HQL trong Lhei-glen

(1) E. Blawmont, Le Porlement dens 1s constitution de 1958,
Jurisclasseur ndmninistroatifs «f 102.
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uy quytn. Ngdy trude, mie ad 4z uf quy®n cho Chénh-phﬁ,
Qufc~H{i ludn 1Ludn nfn 1%y quydn 1fp-phdp vk b8t of 1de
ndo ctng cd thé vi€u- quygt nhing ago luft trong. phom-vi
uy-quytn, Ngdy neoy, k& tir 1de Qubc~EGi bifu~quy€t dgo-
luft todn quyBn cho Chénh-phd, quydn 1$p-phép khbng thude
Ve Qufc-H{i a€i véi cde vEn-gd ¢¥i tueng che sy uf—quy®n.
Kni bifu-quydt udt sy uf quy®n t8ng-quit v& nhimg vén-ad
quge 13§t-k8 & ai®u 34, Quic-Hii of tbd nghi hgp. Whu viy,
khing cdn 1k ndt sy uy ~quy¥n wh 13 ot sy they thé (1) ug

Tm lgi, véi dpc Luft uf-quybn, Qufc=Hji od thd ot
he&t quy®n 18p-phdp. Ngodi trudng-hop ad, neu Qufc-Hii ctn
giv 1ol wit ph®™n ndo gquyBn-hinh ch#ing nua, nhing Sy can-
thidp clgo Chdnh-phl vho thi-tye 1%p~phédp, trén thyc-t&€, ge
13w cho Qufc-Igi phii nhudng bude., Theo Jean Morie Cotteret
"Y ohf el Chdnb~phlt thay the vio ¥ chi cha Quic~Hi, nan
1958, cung nhu § chf cha Qubc-HGi dz thay th€ vho ¥ oh{
clie quéc-dfn nig 1789" (2), Kndi-nigm "ludt-phdp, bi&u-hign
¥ chf ol Quc~HJi " @2 nhudng chd cho khii-nigm "lugt-phép,
bifu-hign ¥ chi can Chénh—phin,

X
X X

Tom lgi, véi Bin-phdp 1958, Hinh-phdp a7 trd nén
vo clng mgnh-nd bén cenh udt Quec-udi ney chl odn "veng
bdng m{t theéin,

Thye~trong chinb-tri cdn 1im glo-ting wu th€ cfe
Honh-phép, Qufc-HGi 7t kifu-sodt hink-dfng cla Chénn-pnl

(1) J.M. Cotteret, tde-phfn ¢o a%n, trong 148,

(2) J.u. Cotteret, tdc-phfim a3 a¥n, trang 1813,
"Lo volonté gouvernewentale s'est substitude A 1n vo-
lonté parlewenteoire, en 1958, comwe la volontd parlee

wentoire s'était substitude s 1a volonté populaire en
1789¢*, '
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va ghnnhu khong o mht fmh—lm&ng nado (1),

Trang ndi-vg oln Hinh-phdp, T8ng-Thong o nhing
quy®n~hinh ridng bigt, rfng rai. Noung nhimg quy®nehinn ndy
cé tinh-cden Aqe-bigt, khdng ligh-ng gen s¥ di¥®u-hdnh thing
thudng obn Qube-gia, Thit vy, kbdng kd 28 nhimg ddc-quydn
cla aidy 16 qud ro g, quydn gidi_tdn vy quysn trmgechu
d&n ¥, nic ab thing thudng hon, vin of tinbh-cdch dZec-bigt
Té"ng-Thﬁng khing the sfr-dmlg cde dge~quy®n ad hing nghy,
Theg Hign-phdp, quy®n quy &t-ajnh thufe vd ché&nh-phl ;i oo-
qQuen ndy "dn-qinp v trdng nom chénh-gdon Qbc-gian,

Trén Thage-t® - npgy 1) tr cufe chi-td ham 1962 -
Ta'ng-Thting, véi sy tdn~phong béi totn d8n, ai b thinh
gt vy ch{—huy Hinh~phdyp thye-sy, Chénh-ph& ond cdn 15

wht egmquan thi-hdnh chdnh-gdon ela Té’ng—Thﬁ'ng.

S¢ tidn-trigy edn ai xa hon nia véi cuge hop bio
ngdy 31.1.1954 clin Ta’ng—Thdng De Goulle, x&d +y ney, “ehd
cd T(’;‘fng—Thtﬁng 12 ngudi nfn Ley v& up nhigm uy quy®n quéc-
812", "uy quyhy bt khd phin ala Quiic-Gin dugpe ddn-ohing
glao-phé tron ven opg T&'ng-i[’hﬁng". '

Trong diBu-kign tren, theo Andr€ Houriou, chdnpo
thd oo Dé-ngl Cong~Hd o hudng v ché~a0 "quin-cnd bRu—cir
(monerchie élective), trong ad, Qubc~Hii chi ¢ vel try
tu-van (2), Nhin x€t niy of ehtn qud adng nhwg cung od
¥ nghia +3 nhfn monh ady val trd wu thing ods Tﬁ’ng-Thdng
trong sinh-hoat chinbetry ol Qubc-gia,

(1) n. Duverger, tdc-phin ¢a dan, treng 614,

(2) a. Hauriou, Dpejt Constitutionnel ot Institutions porj-
tiques, trang 78s,
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CHUONG TI1

caff-pd NGHI-VIEN 141 PHI-CHAU.

ch€-a8 Nghi-vign 1d ¥iZu mAu nguyen thlly cle hhwu
hét cde Qubc-gin toi Hie Phi-Chau. Cfc Qufc-gia niy aa
ohju Anh-hudng siu xo truy®n-thong bhign-phdp ot meu gude.
prong aft hfi-nghi t{ Bruxelles,. nft dgi-dign Congo ae
tuyén-b8 ring khdng ctn phii "cenh tén®, ab ohl nén du
nhip vio Congoe mdt ch&-a% "an timg sud thdch™nbu ch€-4d
Nghj-vign Bl (1)

Poi ofc nube thufec Lidn-Higp anb - Nigérie,
Sierra-Leoné; Tongenyiko VeVees -~ cfc djnh-ché€ Anh-quﬂc-aﬁ
guge ohfip nhin hoin todn trong ninh-tinfe cle nd. Ngudi %o
cling théy mdt vi thi-Tubng do Qufc-trubng chi dgnh, uft
Ngi-odc ohju trdeh-nhidn trude myt Quic-HYL cd thd bi gidi
tén. Nhung sy @idu-hinh clo ch&-ad trén thye-i€, sy nign
bau ole mit quy®n hinh-phép ving-ngnh ném g vdi vi 13nh-
e ohie atng of &o s tal Qudc—Hﬁi; chinh aidu aé 4= hep
a%n odo Qufc-gic ndy hon hét.

Tl cde cgu thufe-die ohn Phép, ch&-ad Nghi-vign
thdi Dé Tewm vh B¢ T chng-Hdo a2 bi cde 1%nh-ty Phi-Chin
logt bd vl kbéng ahm blo cho Hinh-phép wjt uy quytn. Ho
4% chju nb-hubng tryc-ti€p ol Hifn-phép 1958 oo Phép (2).
Tuy nbisn, obl trong m§t th¥i-gich ngin ve sau, nft =6 '
gbng céc Qufc-gin niy &% td bh ch€-ad Nghji-vign ad chelp=
nhin ch&—ad Tdng-Théng n} theo hg, thich-hgp véi nhimg
abi ndi cho thyc-trong «¢ sb. Hifn ncy, trong sf céo‘Quﬂc-

(1) J. Buchmenn, téo-phén 4% 4%n, trong 210,

(2) P.F. Godinec, Les congtitutions des Etots de lo ocommu-
nouté, treng 6.
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gie ndi trén chl cdn cé ofc Qubc-gio sau afy 1) theo ch¥&-
&) Nghi-vign : Meli (Hign-phép ngdy 22.9,1960), Tchod '
{Hi&n-phép nghy 2%.5,1962) , Madagascor (Hign-phép nedy
29.4.1959 duge tu-chinb nghy 6.6.1962) , Congo (Hién-phép -
nghy 8.12.1963) (1). Ho a% rét re th HiZn-phip 1958 clie
Phép nhing yéu- 18 cho "oh@-ad Nghj-vign bt vinh~adng®,

donh-tlt cha M, Duverger tnh-phdp auge cbng nhin uft

. .uu tb€ trong kbi Qufc-HPL bl 4@t vho dia-vi giia edt.
-NUC I~-
7 N ’
TU-THE CUA HANH-PHAP.

Hinh-phdp duge cdng-nhin mdt vei trd wm thing trong
+8_chibc oong-quyBn. Nhd 1Tp hi%n, mdt ajt, @2 tang-cutng
wu th€ céd-nhdn clho ngudi Ging dta Himh-phdp v mit khéc,
tln nhimg phuong-thdc a2 gem lgi cho Hdnh-phdp sy fn-ainh.

, 9 .

pOaN I.- UU-UHE CA-NHIN CUA VI CHE-KUY HANH-PHAP.

okc Hidn-phép @2 cdng-nhia cho ngudi @ng dhu Hinh-
phép nhiku quy¥n-hinb rdng red vh wgt dia-vi quan-trong
trong co-quan &6 cung nbu tTong frong-quen véi Lip-phép.

A. DIACYT_QUAN-TRONG clia V3 cut-HUY HANE-PHAP.

Kbuynb-buéng ohia ph™n nhi¥u cée QuBc-Gia Phi-Ch&u
1% thp-trung quydn hinh-ph4p trong toy odt ngudi. Tu thé
clin nguvi ing ad Ginh-phdp dwpe nhin théy véi s hgp nhit
hai chdc-vy Quiic-trubng v Thi-Tubng (aidu 5 Hign-phép

Py ' Tehed, @i®u 9 Hifn-phép Mali, ai®u 7 Ei€n-phép Madagnscar) .

cihi-phép ndy od n guy &n-nhén 1jch-sk. Cfe Hi&n-phdp
. dugc sogn-thio theo Thiln IV Hi#n-phdp 1958 che Phép cong-
nhfin oho céc Quic-gia nhky mot sy ty-tri trong xhudn kb8 cla

(1) V§i Hifn-phdp nghy 8.12.1963, Congo &c B bd chE-ad
Téng-Theng af trd lgi véi ch&-39 Nghi-vign.
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"Cfng-Thng". Cdc thfm-quydn quon-trgng nhét - nhu ngogi-
gioo, qufc-phdng, ti¥n t§ - van thufc vi Chd-Tich cle
Cfng~-dbng (tdc 1% Téng-Theng Padp). Vi viy, chife-vy Quto-
Trubng duge col 1d khéng cPn-thi€t. Sew kbi thu-ndi ado
1¢p, cde Qube-gia coi ad 1h nguyén-tde cha uft co-cfu
chinh-quy®n thfch-hop véi nhu-chu uy-quy®n céa ho (1). Pic
tinh @fce=d®u cla Hnh-phép dew 1pi un thé cho vi chi-buy

“co-quen ndy (2).

Uu the cho vi chi-huy hinh-phdp khdng nhimg duge
nbgn thly véi sy hep nh#t hai chifc~vy Quéc~Trubng vh Thi-
Tudng wh edn auge nhin thély véi thh-tye chi ainh vi ndy.

Trong khudn kh8 cha ohd-af Nghi-vién, Qufc-HOi
phii dugc cng-nhin quy®n chl-ainb oting nku truft boi Thi-
Tubng.

Toi Moli, Thi-Tudng (adng thdi 1% Quic-trudng) do
Qufc-Hji lga chon (&id®u 7).

Nhung tol wQt vihi noi, Qufc-Hoi m#t quydn ndy. Tet
Hedogoscar, T¥ng-Theéng (a%ng théi 13 Thﬁ—Tuéng) do 4tn
chihg tryc-tidp lyc chon (Goo luft nghy 6.6.,1962 sia afi
@¢i®u 8 Hi€n-phdp ngdy 29.4.1959). Tei Tehad, T¢ng-Théng
khong do Quc~-HHi, md do w{t ci-tri-dodn @dn ¢dc nghj-si
Qubc—HE1, cée Thi-trudmg vh Hpi-vitn H{i-a¥ng thi-xn, ode
xa~trudng vh HOi-Pbng x: v.v... WRo 180, Hign-phdp Congo
cung qui=dinh mdt thé-thde bRu-od T8ng-Thong tuong-ty
(¢ik%u 24), |

(1} J. Buchmenn, tde-ph&n a7 afn, trong 231.

(2) D.G. Lavroff et G. Peiser, tdc-phfm 4% dsn, treng 33,
"Le wonocéphalisme de ces régimes mnonce d'cilleurs
une évolution, si non dons le droit, du moins dens les
foits, vers une prédominmce encore plus marquée de
Ltexdoutif sur le 1dgislotif",
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MGt kbhi Quge ch:f.—dinh r®1, ?&ng-Ththg hode Thi-
Tung quge ty-do lya chon cde T&’ng—TmEmg, #-Ginh quybn-
ban v& of thé chim at nhigu-vy cle kg {ai®u 10 Hi&n-phdp
Medeogoscar, aid®u 27 Hign-phdp Congo ...).

2 ? .
B. QUYEN-HAN CUA VI CHI-HUY HANH-PHAD.

Khéng nhing od ajo-vi quan-trong, ngudi dmfng qhu
Hmb-pbdp con duge ctng-nhfn nhid%u quyBn-hdnh,

Trong ch&-¢ Nghi-vign véi Hinbh-phép afec ¢Mu, todn
th€ quybn hinh-phdp duge tip-trung vho tay gt ngudi. Vi
chi-huy Hnh-phdp "#n~ainh vi ¢i%u_lkchisdnn chénh-gfch qufe-
gle (aidu 5 Hign-phdp Tehad, Qid%u 11 Hi&n-phdp Medagasear).
Tei Congo, Hinhephdp of tinb-edoh luong ¢Bu, nhung sy phén
chia gquy®n-hdnh dew lpi wu the rg r$t cho ndt co-quen.
T8h g-Theng " fn-dinh chénh-sdch qufe-gia™, Tht’J.-Tuéng chi ¢6
nhigm-vy thi-hinh chéih-sch theo chi-thy ofn T8ng-Theng
(@itu 29 v& 39) (1),

Vi chi-huy Hinh-phdp 13 gifu thd Hign-phdp, bho-
ahn sy aidu-nink binh thudng chn cde co-quan cdng-quy®n,
bioed sy lidn tuc Quéc~-gin. Vi, oh.{-huy Hanh-phép gid vai
trd chuydn afe trong lanh-wye ngogi-gico ;3 dilu-khidn hogt
aéng cla Chénh-phd bé-nhigm cdc chifc-vy dfin-ey vh quin-
8¢ ; hdnh st quydn 18p qui adi vdi nhing vén-a% khéng auge
winh-thi dinh cho 13nh-wvye 13p-phdp ; tham-dy vio cbng
cufc 1ip~phdp véi quy®n sdng-kién, quy®n phde-nghi vd quy®n

® ky céc du. Sau he€t, vi ndy cén of nhing quy¥n-hinh bat
thutmg, Ph¥n nhidu oo Hin-phdp @¥%u phlng theo ai%u 16
Hifn-phdp 28 Ngu Cong-Hoa Phip.

(1) Yves Jouhaud, Lo nouvelle Constitution de 1o Républi-
gue de Congo ~ Note et texte, Revue Juridique et poli-
Ji:iqm—:v,, indépendance et coopération, s 1, 1964, treng

44,
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| %dm 121, véi quyen-hgn r@ng roi v dia-vi quan-~
trong, vi onl-huy Hinh-phép cf nHt v th€ trong t8-chitc
cbng-quy®n, Tuy nhien, theo nguy-tdc che ch€-d% nghi-
vidn, vdi tu-cdeh hl-Tuéng, vi chal-huy Hnh-phdp phéi
chiu trich-nhifu trude Qufc-HSi. Do ad, cdc Qubc-gin 4t
tlu nhing phuong-thfe a€ dem 1gi sy g€n-qjnh eho Hinh-phdp.

’ ~ ’ 2 2 A
DOAN 1T.- NHUNG PHIONG-THUC NEXM BAO-DAM MOT
HANH-PHAP ON-DINH.

Sy n~ainh cha Chénn-phd thy thuge vho adiBu-kifn
phit-adng tréch-nhigm ol co-guan nhy, cing nhu +dy thufe
vie quyen gihi-tén Qufe-H{i.

’ - ’ 4 ?
s. TRACH-NHIFM CHfNH-TRT_CUA CHANH-PHU.

cic Hi#n-phdp deu qui-djinh chit-che ¢iBu-kign phét
aong trich-nhign cho Chénhephll, Tpi Meli, quéc-H0i chl b
th€ 15t a8 Chdnb-phh khi tla Quge nguvi thoy ¢th€ Thi-tudng.
pé 1h phuong-tinfe "kifn-nghi whidn trich xfy-dyng" (1)

phlng theo Hién-phép cing-Hoe Lign-Bang e (2). Tad

Madegoscar, trich-nhign oha odc Tdng-Trubng cd th€ phét-
dtng tryc-tidp, trong khi trach-nhigm cle T8ng-Thng auge
trifn heTn. Toi Tchad, mie dl o oh tu—cdch Thi-Tudng,
Pdng-Theng khing cof trich-nhigm trube Qufc-Hpi.

1. "Ki#n-nghi khi&n trdeh xBy-dung® (motion de
sensure constructive). Phuong-thfc phét-agng trich-nhigo
nhy 4z tmg duge fp-dwg tel Houte-vVolte (@i%u 49 Hi€n-
phép nghy 15.3.1959), tgi Soudan (gidu 38 Hi#n-phfp ngdy
23.1.1959), tei Cong-Hoa Trung Phi-Chia (i%u 32 Hign-phfp
ngdy 16.2.1959) (3). Hign noy, ehl of Hi#n-phdép Meli 1k
qui-dinh phuong-tifc ndy. '

(1) J. Buchmann, tde-phin &2 d%h, trang 239..

(2) M. Duverger, Institutions politiques et Droit consti~
tutionnel, 1962, trang 307. :

(3) Xin xem 2.F, Godinec, tde-phfn a7 dBn.
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Theo adi%u 34, Thfz—Tuc?ng, sou cude thi -lugn tgi
HJi-Ebng T8ng-Trubng, cé thf agt trdeh-nhigm cla Chénh-phl

@81 véi wdt 1di tuy&n-bf v® chdnh-sdich tdng-quét, Trong

mgi trudng-hgp wh vén-a® tin-nhifm dwge ait re, Qufce-H{L
o th€ dquge thu-1¥, trong th¥i-hgn 24 gid, w{t hoze nhiku
Kifnenghi khifn-tréch. Moi kidn-nghi khifn-trdch phii néu
ro ode nguyén-téc cho wit chwong-trinbk chdnh-phl vh cbi-
dinh donb-téeh cho nhfn-vit duge d¥-nghi t&n-phong., Kin-
ngh} kbifn-trich phai duge sy chfp-thufn che da s6 tuydt
afi chc Quic-HOL ;3 trong sf ndy chl k€ ode phifu tén-tudnhb
syt cifc Chénh-pbd vh sy tén-phong vi Thi-Tudng duge &%
ck. Nfu man th¥i-hgn vda ndi, khdng cd ult kifn-nghj khién
tréch nho duge & trinh, hoic nfu kin-nghi d§-trinh khing
dugc chfp-thufin, Chénb-phlt vEn cdn duge tin-nhigm,

Now viy, Qufc-HOi chl of thé 13t &8 Chdnb-phl kbi
tip duge ngudi thay thé Thl-Tudng. Thi-tpe ndy dem lpi sy
gn-ajnh cho Chdnu~pbd vh uy-th€ cho Thi-Tuéng.

2.~ Sy_phdt-aing trifn hodn trdch-nhigm obe vi
chi—huy Hinbepbdp (le wise en jew différée de Lo respon-
sobilité du chef du gouvernement) (1), Tgi Madagascar, theo
ai®u 45 Hi&n-phdp, trong trutng-hgp Qufc-Hyi chfp-thugn
ndt kifn-nghj b&t tin-nhidn hojc kudng chifp-thugn mgt
chuong-trinh cha Ohénh-phl, ohi od cde T8ng-Trutmg 1% phai
fir chfe. Kni ad, TOhg-Thong pbdi thom—kbdo § kifn cla
Thugng-nghj-vign v® sy on-thidt phdi duy-trl hojc sun @81
chucng~trinh cha Chénh-phld. Trong thdi-hgn 10 nghy sau
cufc bifu-quydt bAt tin-nbifm, Tng-Théng phli thknh-13p
m{t tgn Chdnh~phl vi yéu chu Qufec-HYi cbfp-thufn chwong-
trinh oha Chédh-phl ndy.

(1) D.¢. Lovroff et G. Peiser, tfo-phfm 4= dth, trang 35,.
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N€u Qufc-Hgi khéng chfp-thufin, Quc-Hpi duong nhien
bi gidi-tfn va ndt cufe bhu-ct phii duge t8-chdc. Trong kbi
chly dgi Qufc~H{i wéi, thinh-phhn Chénh-phi duge téng-cudng
V61l vi Chl-tich vh hai Phé CGhl-tich Thugng-nghi-vign, Chénh
phd cni =% 1y thwdng-vy ; cée hinh-vi cde Téng-Théng, Phd
T@ng-mhﬁng vh T@ng-truéng NGi-vy phﬁi guge Ghﬁ-tich Thugng
nghj-vign phd thy. |

_ Khi cd Qufic-HJi mdi, T8ng-Théng phii xin Qufc-Hoi
chffip-thugn chwong-trinh cle Ohénh-phl, ohwong-trink mh =g
t ch8i chAp-thufn daz aus a€n vide gili-tén QuEc-HOi. N&u
chuong-trinh cha Chénb-phld bj th -khude 1Mn thi ba, Téng-
Thdng duong nhien bj chfin &ft nhifu-vy cling mngt 1dc vdi
Ngi-cdc.

Phuong-tinic néi trén &z dung-hda duge sy ki@n-sodt
cla Qufc-HQL vi sy 6n—dinh cha Chénh-phﬁ. '

3.- Sy w0 trfch-nhign cls vi_ohl-huy EMih-phép.
Theo ai®u 45 Ei€n~phép Tchad, trong trudbng-hgp khdng auge
Qu8c-HiL tin-nhifm, trong hgn 3 nghy, T8ng-Thong phdi gidi
tin Qufc-HOi hodc ch&m aft nhigm-vy cla cde nhii-vidn
Chénh-pht,

Nhu vy, mic ab kidm nhignm tw-cdch Thi-Tudng, Tong-
Thlng duge cdng nhfn 1d vo tréch-nhifm trude Qufc-Hpi.

B. QuYBN orAr-74N QUGC-EOI.

QuyBn gidi-tdn Quéc-EfL 13 mdt 1gi khf a€ blo-ahn
sy Sn-ajnb cla ohdnb-phl. Trube sy de doa gili-tén, ofec
nghi-si, vi e ngoi phli duong dBu véi mft cufe tuyfn-ci
méi, se khdng ddn 15t a8 Chdnh—phl.

Tgi céic nudo Phi-chim, sy sk-dyng quy®n ndy khdng
¢d tink cdch chuydn-quyft nhw tod Phdp, md trdi lgi, bj
gidi-hgn bdi nft =6 aidu-kign kbd chit-che. Theo Hifn-phdp
Congo (ai%u 32), Téhg-Théng och! of thd tuyén-bf gidi-tdn
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Qubc-Hpi, seu kbl hdi § kifn Thi-Tudng vd chb~Djch Qubc-
Hji, néu trong th¥i-~bgn 18 théing xdy re hod cufo kilng-
hohng nji-cde. Tl Tehed, Teng-Thdéng phdi bdi § ki chl-
$ch Quc~Hbi v phli dus re E§i-Dtng Tdng-trubng thio-lufn;
nhmg trong nhigm k¥ 7 ném cla T¥ng-Théng, Qubc-HQL khong
the vi gihi-tén qué ba 1%n (@i®u 47 vh 49). Nguge l¢i, a6L
xhi Qufc-Hii duomg nhidn bf giki-tdn : trong trutmg-hep

xdy ro hai cude khing-hobng trong thdi hen 24 théng (giduw
37 Hign-phdp Mali) hodc trong trudng-hgp Qubc-HGL t ch¥i
chfip-thudn chuomg=trinh cle t8n Chénb-phl (4i%u 45).

Tén 1gi, khi qui-adinh tréch-nhidm cle Chénbh-phd v
quytn gidi-tén Quc-Edi, nh3 1§p hi&n ¢z mubn cé mit Hinh-
phdp b¥n vimg, V& djo-vi quan-trong olng nhiing quy¥n-hgn
rbng roi chn vi chl-huy Hinh-phép, co-guan ndy ¢6 mét wu~
th€ ro rét, :

-M U C il -~

pIA-VI_GIAM SUT cUs quBc-HiI.

Trude mdt Hinh-phdp duge gico-phé nhimg quy®n-hinh
rong roi, Quge bao-dhm mbt sy bW ving, Qufc-HOL bj dgt vio
Aia-vi eilm sdt. Chc Hifn-phdp, trude h€t, hpn-ch®€ chinh
quy®n hinh cle Qufc-Hfi, qui-&jnh nhtng thl-tyc @€ hgn-ché
vife sh-dyng quyBn-hdnh v& scu b€t, cdng-nhin cho Hinh-phép
nhitng phueng-thfe af xAn 1 seng 1Znb-vye 1fp-phép.

DOAN I.- Sy_HaN-cuf Quytn-mdnk cha qudc-miz.
0fc Hifn-phdp 4Bu hpn-ch® quydn 1¢%p-phdp vi quydn

thi-chdnh che Qufic-HO4.

Lenh-viyze Lip-phép duge Hi#n~-phép qui~dinh ro r§t
(ai®u 24 Hin-phdp Meli, di®u 32 Hifn-phdp Medegomcor, Gidu
36 Hi&n-phdp Tohed, di%¥u 58 Hif€n-phdp Congo). Nhh 1ip hifn
phéng theo ai¥u 34 Hign-phdp DPE Ngu Cing-Hdo phin bidt
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nhimg v&n-a® md ago ludt "f-djnh cde qui-tdc" vh nhimg
vin-a® ok dgo luft "&n-djnh nhimg nguyén-tde t8ng-qudtn.
Phom-vi cba 13nh-vye 18p-phép khde bidt vh thay a8i véi
nhtmg vin-a% riéng bidt clo mb1l nude. Nhlng vi1-d¥ ngodhi
phan-vi cla dgo Luft @®u o tinb-odch 1fp-qui.

séng quy¥n tdi-chénh ole Quic-HYi olng bj gidi-hgn.
Trude h&t, cdec nghj~-el khéng dquge t®-nghi nhimg tu-chfnh-
dn cd hdu-qud 1dm gikm sft o8 thu vk gia-ting st chi, tri
trudng-hgp cé th€ @®-nghj nhtng khodn thu hojc nhing khobn
tift-kigm twong duong., Ngodi ra, vB phuong-ditn ngfn-séch,
n#u khing duge Quc-HPi bifu-quy®t dung k¥ hgn, dy-thdo
ngin-séch se duong nnidn ¢d hifu-lye do mft dy ot HMih-
phép (@i¥u 38 Hi#n-phdp Tchad, di%u 48 Hi®n-phdp Congo
VeVeoe.). Sou h8t, Quic-HPL chi cb thd vifu-quy®t mft nghn
sdch thing bing vk v phuong-dign ndty, Einh-phdp duge cbng
nhin quy®n hdnb &8 t£i 1fp sy thang bing. |

Nhu viy, quy®n-hinh clhe Qu€c-H{i &3 bj hon-ché rdt
nhi®u. Xhdng nhung th¥, cdc Hign-phép cdn edng-nhdn cho
HEinh-phdp quy®n can-thigp vhe thi-tye 18p-phdp véi mpe-aich
gidi-hon vige sfr—dqng nbhing quy®n nhy.

?

DOMN II.- THU-Tyc NEYM BaN-cHE vite sh-puwe
QUYBN-HANH clia qufg-EHI.

Trude h€t, cdc Hign-phdp dBu giéi-hpn thdi-gion cla
hai khde bop thudng nidn vi cfe khda hep bEt thudng (di®u
19 Hi€n-phdp Congo, di%u 21 Hifn-phdp lecdogascar, di%u 24
Hi€n-phép Tchad).

Thi-tyc 1dm vide che Quéc-ERL cung duge qui-dinh
chit-che. Trong chuong-trinh nghj-sy chr Qu€c-ESi, wa tidn
phdi duge dhnh cho céc dg-thdo ol Chénb-phd vA cde dyg-&n
duge Chénb-phil chfip-thufn ; thef ty wu ti8n do Chénb—phd #n
djnh (@i®u 46 Hi&n-phép Congo, ai®u 42 Hih-phdp Modogascar
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¥oVeo.), Gdc dy-4n luft adu phai quge chuyén seng Chénh-phl
tpude kbi Qufic-HOL thho-lufn (@i¥u 13 dgo luft ngdy 6.6.
1962 st afi Hifn-phdp Tchod). Mt vd Hi€n-phdp cfim cdc
nghi-si sk-dwg quy®n tu-chinh trong 18c thdo-1ugn ndu ofc
tu-chinh-&n khdng duge dwa ra trude cho Chénh-phdl (ai%u 31
Hi€n-phdp Moli, dilu 39 Hifn-phdp Tehod v.v...). chénh-phd
¢ th€ ydu chu Qufo-HEL bifu-quy€t khdn-cflp odt dgo luft,
mei Tohad, trong trudng-hop kxhfn-cfp dugce cdng-nhfn trong
H§i-Dbng Téng-Trudng, Qufc-HGi phdi bifu-quyst cée du-thﬁo
1uft trong thdi-hgn 10 nghy i th¥i-hgn ndy 1% 30 ngdy ati
véi cfc dgo luft thi-chénh, Néu qud th¥i-bgn aé md Quic-
B§i ohuee bifu-quydt, ag-thdo 1uft s& duge ban-hinh béi mdt
gy (@i%u 54). Toi Mali, trong trudmg-bep tuong-ty, vige
cdu-xét dy-thho ludt duge uwu tidn ghi vdo chuong-trinh nghi
e (Gi%u 32) ...

™m lgi, t&t ch nhing sy qui-dinh trén &%u nhdm hgn
ch¥ vige st-dyng quy¥n-hdnh otn Quc-H{l. Quy®n-hinh thu
nep &6 cé th€ bj Hinh-pbdp hodn todn tube dogt.

pOAN_III.- 5V_xad 1An cla HhNE-PHAP gaNG LANH-VYC
o g-H{Z.

V4 chi-huy Hnb-phdp cd the sd-dung quy®n 1{p-phép,
hoge of th€ wrgt qua Qufc-HQi bing bign-phip trmg-chu dmn

¥

Trude hét, vi chi-buy Hinh-phdp ¢6 the sh-dyng quy®n
15p-phép do Hidn-phdp tryc-tifp gino-phé hode do sy uy~nhign
g¥c-bift clo Qubc~HOi.

Tel nhi®u nube, @€ thi-hinh chuong-trinh olie minh,
Hinh-phdp 6 th® duge Quic-Efi cho phép, trong wdt thdi-
gien hgn-dinh, bing cée dy, ldn nhing bign-phép thong-thudng
thude phom-vi che dgo ludt (ailu 58 Hifn-phdp Congo, aidu
28 Hifn-phdp Mali, di%u 43 Hi®h-phfp Madoposcar).
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Toi Tehad, khong ¥ duge sy uy-nhifm dgc-bidt cle
Qéc-Hji, IT8ng-Théng cé thé ky cde Ay trong th¥i-gian gida
hai khdn hgp ohe Quic-Hii (ditu 34) vh :ihuj ching to &2 thiy,
trong trulng-hgp khin-cfp auge HH1-Ddng T&ng-Trudng céng-
nhgn wd Quic~HPL khdng bifu-quydt cde dy-thio 1uit trong
thii-hon bdt bufe (ai®u 54}, hogc trong trudng-hgp dy-thho
ngin-sdeh khéng quge bifu-quy¥t aing k¥ hpn (aidu 38).

Ngodi vige sfr—dwlg quy®n 1gp=phép, vi chi-huy dinh
phép cé the thay the quy®n quy&t-ainb cla nhfn dén vhe sy
bifu-quyst che QuEe-HO:, bing cdeh dua cde dg-thio ludt ra
trwig-chu dstn ¥,

Theo di¥u 34 Hi&n-phép Madegascar, véi § kifn thufn
cta hai vidn, Téng-Théng cé thé aun ra trung chu dfn ¥ moi
dy-thio Tubt lién-ng a€n t8-cinfc olng-quy®n, holic lign-h§
a&n vige fp-dyung ede nguyén-tfe qui-dinh trong bin md gha
Hi@n-phip, hode 1ién-h§ a®n sy ¢iBu~hdnh cde dinb-chd. Xhi
dg-thAo duge chip-thuin trong cuge trung-chu afn ¥ . T8yig -
Theng g€ ban-binh dy-thdo ad, Didu 33 Hi%n-phdp Congo qui-
ainh rfng rai hon : Tna-Théng cd guyen dua ro trung chu
afn ¥ ugi bén vin aun Tég-Théng thiy ofn bifs ¥ kign a%n
chung. '

Tom 1gi, trudc sy xAm 187 oda Honb-phép song lonh-
vge 1p-pbhfp, trudc sy apn-ché quybn-binh do Hi#n-phdp,
Qufc -HPi ohi cin git wis Gjoa-vi th#p kém.

X
X X

V& § wubn ed uft chdnb-quytn vimg wgnh, nhd 1ip-
hiZn Phi-ehfu a7 thyc-sy thift-1%p udt "ch&-a% nghi-~vién
At bink adng” v6i uft Hinb-phdp o uu the€ trong t8-ckfc
cing quydn. Qufe-EGi chl of wlt vai trd phy-thuge véi nhimg
quyBn-htnk b hgn-chf,
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KET-TUAN TEIFN 77,

Ngey tt gite had trfn th€ ohifn, Mizkine Guetzé-
viteh, khi khéo sdt ch€-a% Nghi~vidn Au-chiu, 4% luw ¥ a&n
ndt hign tugng md Sng gei 1k "uu thé chinh-trj cle Ednhb-
phép ", Theo dng, wu th¥ chinh-trj ndy - uh ngudi ta o~
bigt nhin théy toi anb - chinh 1) ginh &% (postulat) cle
ch€-a§. Trong cde ch€-a¢§ mghi-viin hign $g¢i, myc-dfch oo
cufo tranh-ok 1X ey ade théng clia ohinh akng, chfnh Gng
ndy se thinh-18p chfnb-phd & thye-hign nhimg 143 hdo aéi
véi clttri ™, Nbu vey, f ngbia thyc-sy ole ch&~-4% nghi-vign
1d sy thtnh-13p chénh=-phdr 3 o ch€-d) Nghi-vifn 1% quydn-
lye chinh-trj clo da ef* (1),

Trén thyc-t&, wu the chinh-tri cle Hmh-phdp khong
bao hdn sy 8n-ainh cla co-quon nhy. Thit vEy, v tly thude
vdo da st cho Qufc-HRi nén - ngogi trd mgt sf Qubc-gin od
h§-théng chinh ahng thfch-hgp - wu thé chinh~tri ndy r#t
mong manh,

Khuynh-huéng clsa cdo Qufc-gia theo ch&-49 Nghj-vién
12 mubn dem lpi sy virng mgnh cho Hinh-phdp khéng nhimg trén
phuong-dign chinh-trj, ad ch trén phuong-dign phép-1y.

Céc Hidn-phdp a4z tdng-cudng quyBn-hgn clic Hinh-phd

- @3c-bidt 13 chn Quc-trulmg - afi véy Quc-H{i, Chénh-phl
duge bho-dim ngt sz bEn winmg. Quic~HpL mft dje-vi wu thdng

_ quyen-hinh khéng nhitng 43 bj hgn-ch€ md cdn o the b tude
® dopt do sy x2m 1fh cla Hinh-phdp. ' '

(1) B. Mirkine Guetzéviteh, Les Constitutions européennes,
Peris, 1951, quyén I, trang 19 vh 21,
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KET LUAN PHAN THU NHAT

ear

Khing hhﬁng;tgi cé&i#ﬁﬁi@uﬁc-gia,’mﬁ ngoy cd o1
cée nudc T8y-phudng cf mﬁt!éfﬁy%n-thdng'dﬁnuahﬁ 10 adi,
ngudi te a¥u nhin thiy khuynh~hudng c¢tng nhn vei trd wn
thing cla thn-bhﬁpx'nh,céc_Qudc-gia_ad theo ch&~ap T¥ng-
Théng hay chEé-af Nghi-vign, vén-ap chinh-y8u vin 1 apt
d&iiﬂﬁt'HﬁnhQﬁhép'vﬁng mgnh, N

S tang-cudng quy¥n hih-phép 4% auge nhjn thiy,
wdt ngt, trong trong-quan gite Hhhh-phép vh Qufc-HJi vi
udt khée, véi ndt quen-nigw méi vB nhign-vy Chénh-pht,

I.- IXNG-QUONG QUYEN HANH-PHAT 8T voT ufc-ud1.

Hitnh-phép x8m chify Ymb-vye cle Que-H}1, duge
ebng-nhin wdt wu the va auge dhn blo ndt sy b¥n ving trong
tuch-quon véi Quo-HHL,

Trudc h&t, quydn 13p-phép khéng vdn 13 &%c huu cuan

- Qufc-Hdi. Npdy trude, Qufc-BSi 13 tﬁi'thu@ng, mbec-Hoi od

th€ 1dm 1upt af qui-dink mei vén-4® 1ién-h§ ath ey stng
Qubc-gia, Pe-clp adn quyen 1%p-phdp tpi Phép, Corré de |
Melberg vi€t ring "Hi&n-phdp che Paép khdng bif€t adn mot
8¢ bhong 18p-phdp md chl nids atn mdt quydn 1ip=-phdp" (1).
MGt s¢ Hi&n-phdp ngdy ney 4% qui-djnh re r§t mdt iznh-wye
18p-phép wd ngodi 1onbevye @4, QuEc-HOi khéng cf thfu-
quy®n, ¢de Hi#n-phdp 1igt-ka m¢t odch hpon-ch® nhung sy
bgng od thé 12 adi tugng ena dgo lugt. Nhy vy, "Sy hgn-

{1) Corré ge Melberg, Théorie générple de 1'Etet, guyén I,
Srong 360, "Lo Constitution Trengeise ne connagt pos
wie wotitre législative, ells connalt seulement une
puissence législative, un pouvoir 1€gislatit!,
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djnh lanh-vyc car dgo lugt gizco lgi qui-tfe, tde 1% cho
trdch-nhide ela chénb-phld, ndt lonb-vye rong-reit (1) .

Khoneg nhing the, Qufc-HQL kndng otn duge tg-do
trong vige hanh o nhumg quyBn-hdnh cdn 1gi cua minh, Hinh
phédp ¢d thé can-thigp vdo s¢ t8-chife cdng vife di¥u~hdnh
cho QuEc-HOL : #n-dinh khéa hep, An-ajnh nghi trinbk véi
wu tién danh cho du.'—th:f".o cla Chénh-phtl VeVa oo

Nzohi re, Hinh-phdp dugo cbng nhgn mft wu thé Vi
duge asn bho mdt sy bEn viang.

Trong ch&-A9 Téng~Theng, wu thé nky ro rét nhit,
8ng-Thtng ndm toln quy®n binh-phép, 13nh-dpo qufc din va
adc-bidt toi mit s8 Qudc-gle, of th¥ chi-phti Quéic-HYL v&i
quysn gili-tén co-gquen ny.

Trong ch&-d$ Nghi-vign, bén cpnb nft Quc-Trudng
cd dio-vi vh guyBn-hgn duge tan g-cudng, Chénh-phﬁ quge dom
bio nét sy n-ainb, Tréch-nbige chinb-tri ofe chdnh-phi vh
‘quy®n gibi-tén Quic-HPL - phuong-tign &€ duy-trl quin-binh
gittn Hinh-phdp vd Lip-phdp - duge qui-djnh nhu th€ ndo g€
gem lgoi sy vimg wmgnh cho ¢hénh-phi.

~ ~ ’ ? -~ ~ »
IT.- TYKG-CUONG QUYEN FANH-PHAP BOT QT QUAN-NIPM MOT vh
- WHI M-y _CEANH-PHU.

Hghy srudc, khAi nigm Hivth-phdp beoo hinm ngt sy 18
thude @i véi qubc-HRi. Hinh-phdp khéng ed quydn sfhg ki#n
nh ehd ed nhidm-vy thi-hdnh cde dpo lubt cle Quc-Hpi.

¥ghy ndy, Hwnh-pkdp do tré thinh trung-tim hogt-
agng ctin abi stng Quic-gia, cd val trd thic-afly, vh lonh-

(1) .Michel Debré, La nouvelle cone‘citufion, Revue froui-
cise de science politique, s8 1, 1959, trang 12 "La
Zfinition dw domnine de Lo loi rend ou reglement,

c'est b dire & lo responesbilité du gouvernement, un
domeine étendu'. .
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@40 todn din (1). Coi-trj kbdng phii chl thi-hinh luft—phdp
& ¢dn 1hm ludt (gouverner c'est 1égiférer). Hinh-phdp duge
cong-nh*ul sfng quy®n 1fp-phdp. M3t kbde, Hinh-phép cd thé
hinh s& quy®n 18p-phdp dudi hinh-thde odc du hojo sfe-luft
trong trudng-hep ¢ sy uy-nhidn ¢Fc-bigt cln Qudo-Hpi hogc:
trong trubng-hop khin-thift trude sy khi®m dign ol Qube-
HOi .

Xem nhuw v3y, trong txong quan véi Qudc-I-IQ:., HMnh-
phép dz chi&n duge wu th€, Qufc-HSL phe:. chie xd 1nhigm-vy
o minh cho Chénh-phdl, khéng cdn of uy-quy®n vgn néng.

B6 12 mGt hifn tugng phb-quét cla thé-ky XX, Eitn
tugng a8 od nhimg nguytn-nhfin ndo vh od ﬁ.nh—hu&mg re Boc
dﬁm véi sy di%u-hinh cdo Ainh ché chfnh-tri . Trd 1di ofiu
ndi ndy 1d a&gi tugng chn Phtn thé hoi cue lufn 4n.

(1) M. Duverger, tdc phgm da dgn trang 176
G. Vedel dung denh t "leadership" e ohi vai tro cla
Hanh-pha.p ngay nay.



PHAN THU KAl
 PHAN TICH HIEN TUONG
TANG CUGNG QUYEN HANH PHAP

Trong phtn ndy, ching 61 se 1hn lugs t}m nhing
nguydn-nhtn cle sy ting-cudng quydn hinh-phdp cung nbu
nhimg fnh-hudng ghy ro obi hitn tugng &¢ 481 véi sy Gidu-
ninb cde ainb-ch¥ chinb-tri trong Qufc-gic.

Sy tang-cudng quy®n hinh-phip clng nhu moi hign-
tugng chinh-tri phép-1y kadc a%u cb nhing nguyén-nhin xuft
phét t co-cfu kinh-t€ vd tinh-trgng xp-hdi, CGfc nguyén-
nhin ridy rft 1% tep bde, do ad, khdng thd nho duge trinh-
bdy aft céch ady ah. Chitng t8i cb-ghng tim hifu nt &6
nguydn-nbin cé tinb-cdeh quy&t-ginh md thii.

Ngodi re, phén tich nhimg Inh-hudng cle hifn-tugng
@ cing khdng phii 1» nft cdng vife am gifn. cbng cube
nghidn-odu sy di%u-hdnh che djnb-cb¥ chinb-tri di ndi ey
xAm nhip vho bén trong che cée gjnb-ch€ vh sy tim hifu
cdch vin-dgng thgo-sy cle cde lge-lugng hidn hiu san nhing
binh-thfic phdp-1F bén ngodi.

Ph¥n thi boi ndy gdm cd

Thign I.- Nguyén-nhén cle oy tang-cudng quyen
himh-phdp.

Thisn II.- Anb-hudng cht ey tang-cudng quyen hinh-
phdp @i v6i sy Gi%u-binh cbe ofec ainh-
ch® chinhetri.
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Nguyén nhén cba sy ting cutng quyén hanh phup

Sy ting-oudng quy®n hinh-phfp cf nhimg nguyén-nbén
1ich-st, Tpi Téy-phuong, hai trgn th€ chi€n, nbf 1% cufc
chifn-tronh lgnbh phdt kbdi ) nim 1947 4o gép pbbn vdo
vige thde afy h:.en tung nhy. Hba-binh 12 wjt trong nhung
084 lo 3u chinhk che ofe dfn-the 3 enl ¢d Hnbh-phdp 1k co=
quan ¢d thé con-thigp huu-higau khi ¢4 sy de dgo afn hdn-
vlnh. Do &, Hwnb-phép phdi duge cdng-nhfn mft vai trd uu
thing trong Qufc-giz (1).

Mgt khde, cong nhin uu thé cua Hinb-phip 13 m@t
gi®u hop 1¥. Theo gzifo-su Meurice Heuriou, uu thé che Hinh-
phép rft chn-thi€t, ngoy c& trong 1de binh thudng, vi chi
¢ Hnh-phdp 1% cu-quen cé d¥y &u kho-néng &€ afi phd véi
tinh-th€, tidn 1ifu, té-cifc vi kifi-sodt mei vén-4% chinh
y&u trong vife @i¥u-kbiln xz-ndi (2). Vi quen-nigm ndy,
ngudi to o thf nghl ring n€u cue dfu-tranh chéng ch€-4D
quin-cht chuyén-ch® vh nhung ct-géng ag dm-chu—héa cde
dinh-ch€ &n 1hu gin-ting quyBn-hinh vd &in-vi che Qufc-Hpi,
quyBn-binb vh dja-vi aé lgi khéng thich-hgp v6i sy didu-
khifn Quéc-gia,

Nhﬁ:}lg nhin-xét néi trén avu xde aédng, nhung khong

ahy ah aé g;:l. Yi-thfch sy ting-oudng quy¥n hinh-phép tgi che
nude dfn-chl ngdy noy.

(1) mdré Heuriou, Cours de Droit constitutlonnel &trenger,
19601961, trang 233,

(2) Mourice Houricu, Précis de Droit constitutionnel, 2e
édition, trong 361.
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Hifn tugng ndy cdn oé nhing ngayén-nhn kinh-t§,
xa=h$i, chinb-tri ... » nhung nguyén-nhfn ob t{nh-cdoh chung -

cho ton-thé cde nude vh nhimg nguyén-nhdn riéng bidt oho
che nude £ phi. ‘

Phén thin I.- Nhung nguydn-nhan chung cho ode
nude.

Phin thidn II.- Nhing nguysn-nhin riéng bigt cho
cfo nube £ Phi,
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PHAN THIBN 1

NHUNG NGUYBN-NEAN CHUNG cHo CAC NUGC

Tei bhu hét cde nube, sy ting-cudng quy®n hinhe
Phip cé the dupe gidi-thich bii sy gla-ting nhigm-vy oln
Quc~gia, sy nhin~cdch-hds Chénh-quy¥n vd gy binh-trudng
cla cdo dotn-th# dp-lyc.

Tu-th¥ clo Qufc-EPi ochi of tné dugec quon-nigm trong
gt th¥i-k¥y ah nhign-vy cla Chénh-quy¥n duge thu hep trong
phom-vi guce-phidng vd an-nink. Nhung khi hogt-dfng cla
Chénb-quy®n lan rdng song lonh-vyge kinh-+& vh xa-hoi @8
Gew 1pi an-lpe cho ngadi dfn, nhimg quy®n-hib ring rai
phii duge cOng-nhén cho Hinh-phdp, co-quan hinh-dfng cla
Qufc-gigq,

Ngodi ro, sy nbAn-cdch-hda ehénh-guy®n clng a5 Lbm
glo-tdng uy th& vd quy®n-hinh cia Hinh-phdp, D¢ 1% npt h§
qud t8% nhidn. Khi khuynh-tuéng cla gfn-chdng ngty edng
nghigng v® wit con ngudi af glac-phd trdch-nhigu gidi-quydt
mel vEn-@® treng-ydu olg xt=-hfi, con ngudi aé phli auge
edng=nh{in nhting quytn-hdnh tuong xing véi trong trdeh clia
winh, ‘

Sou h€t, trude sy binh-truéng cla cde gon-tufd véi
th€-1yc mgnh-n? ¢f the gulh-hufmg vh chi-ph#i guy&t-dinh
cha cdo CU-guan cing-quydn, sy téngwcutng quyBn hinh-phip
1% u{t nhu-chu thigt-y€u 6€ duy-iri sy quin~-bink gids cdc
lye-lugng trong xa-h6i adn-chi vh ad too n{t a6i Iye trudc
céic dodn-th® ngd nhu blo~vE quyBn-1¢i chung,



Nhu viy, chdng t6i s 1™ lugt kbho sit @

Chuong I.-  Sy¢ tin~tridn cha vai trd Qubc-gia.
Chuong II.~- Sy nhin~-céch-hda chénh-quyen,

Chuong III.- Sy, binh-trudng cha cée dodn-thé &p-lyc.
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"GCHUONG I

) T Y
Sy TIEN-TRIEN cUA VAI TRO qufo-gia

Thdi-dei hodng-kim ola Quéic-Hji ndum trong gici-
dopn phdn-thinh cta chfl-ngh'i‘e. ty-do. Sy tring-hgp ndy
khdng cd tinh-cdch ngfu nhidn, Thit viy, chb-nghla ty-do
giGi~hgn hogt-adng cla chénb-quy®n trong wdt phom-vi nhd
hep. V4L vai trd cla "ngudi cenh d8m", cla "ngudi ofnh-
binh", chénh-quy¥n chl od bn-phin =it gin an-ninh, trit-
g, cht khéng Guge con-thigp vho lenh-vye kinh-t€ vh x@-
h$i dknh ridng cho sfng-ki#n cla tu-nhin. Quon-nida a4
&nh-hubng a€n sy t8-chdfe cbng-quy®n trong sulft thé-x§ 11X
Qufc-Hoi dgil dign tokn don duge c¢dng nhin wft d&ia-vi uu
thidng bén cgnh wit Hinb-phdp y&u kém (1).

Tinh~trgng néi trén khéng th€ thn tgi véi sy tidn
tridn ello ch&-dd afin-chl, Khi ch¥-ad dfin-chd khdng phai
chi nb¥n thyc-hign sy abng 4¥u co-hdi, nd cdn hudng v@ GYF S
binh adng trong sy hudng awig, nhifm-vy cha chénb-quy®n
a7 trd ndn phfe-tgp vh ning n® hon (2).

"ufc-gic Cénh-binh® (Etat-gendarme) drn nbudng chd
cho "QuEc-gin Hotng-thién' (EBtat-Providence). Co-cfu chénh
quy®n - dgc-bigt 1% Hwnh-phdp - do @4, phdi duge bifh adi
hau ddp dng véi nhifm-vy nghy chng gia-ting cle quéc-gis.

Nhing sy kién ndi trén - sy binbh-trudng nhifn-vy
olin QuSc—gin vh sy phit-trifn co-cfu ohe Chénh-quy®n - @&
1hm ¢fo 1fn tuong-quan gi%a Hinh-phdp vh Lip~phép : uu thé
“vh quy®n-hinh clhe QuSc-HSi &% duge chuyfn sang HEiih-phdp.

(1) M. Duverger, Lo VIe République et le régime présiden-
tiel, Paoris, 1961, trang 17.
*Lib€rclisme politigue et libdralisme €conomique se

rejoignent pour pousser n 1l'affaiblissement de 1'exd-
cutit"

{2) Btelrdeau, Treité de Science politique, quy&n VII, treng
464,

i,
L Fa

e
S
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~-NJyC I -

? ~ b Y ~ 1 A
CHU-NGHIA TU-DO VA VAT TRC CUA QUOC~GTA.

. _ Trong biu bdn th€=kj XVIIT vd sufit th¥-ky XIX, chd
nghie ty-do 47 thu hep vei trd cha Qufc-gia bing cdeh phin
. bigt lonh-vge chénh-trj vdi lonh-vire kinb-t€ vd xc~hdi.

€ hifu ro vai trd che Quic-gia trong thdi-ky ad,
#i%u cWn-tnift 1% tim ngudn gfe che chl-ngnia ty-do.

DOAN I.- NGUON ¢fc ol cHO-NGHTA T7-DO.

Poi-cuong, chb-nghia tyg-do ¢S th€ duge coi nhu bit
ngubn th tfnb-cdch sidu-vigt che Iufn-1y vh Iult-phdp, ti
sy dp-bic chia k& thEng-tri vi t& tu-twdng kinb-t&€ tg-do (1).

S ~ ? ~ P LY ~ r
A. SIEU-VIET TINH GUA LUAN-LY VA LUAT-PEAP.

Toi TRy-phuvng, chinb Thidn-Chia-Gidc @7 dew 1gi
f tulng gidi-hgn chdnh-quy®n, Thit viy, quon-nifo v® con
ngati - hinh &nbh cla Thugnz-D€ - &7 dun con ngudi 18n ad+t
djo~vi un thdng afi véi tfp-thd. Ngodi re, véi sy xufit-
hitn ofa cde Qufc-Gia tAn ti&n &fc-1fp 461 véi Gido-hfi,
Gifo-bfi nhin thiy chn phdi gidi-hgn nhimg d¥c-quydn cle
kd théng-trj. Gido-hdi cl-gfng 1hm vife @4 nhén denh tdn-
gifo vA lufn-1y nd zido-h$i ty cho minh 1% co-gquon 4i%n
dat.

Nagudi ta cd the nghl rdng sy suy gihm tinh-th®n
* tén-gifo viw thé-ky XIX of th€ Anh-hubng d€n sy gidi-hgn

' chinh-quy®n. Thye-t€ lgi khée hin. cde chl-nghia duy 17 4%
gfn nhu th€ tye héa chd-nghis nhfn bAn Thidn-chde-gido,
nhung 861 véi cée chb-nghla &6 con npgudi vin of mbt gibd-tri
t6i thugng., Lufn-1¥ vh Lufit-phdp, ab thodt khdi mgi bnn-

(1) M. Duverger, Institutions politiques et Droit consti-
tutiomnel, trong 203.
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mdng che tdn-gido, cling van duge coi 1h nhung thgo-tei
sifu-vigt & trén vh ngohi Qubc-gio md Qudc-gia phdi t8n-
trong. Lubn-1ly¥ vh Luft-phdp sifu-vigt fy gidi-hgn phom-vi
hopt-ddng cho Chdnh-quy¥n, Chi-nghia tg-do xufit-phdt t
&é.

B.- 57D AP cha 6161 TabNG TRT.

Chl-nghia ty-do thinh-hlinh ngay audi thdi quan-

A a1 ~ . . e .1
chl chuyén cohé& 4& b&o—ve guy®n-lgi cla giai-cfp tru%ng—gla,
mdt gisi-cHp dong lén trong thdi-ky ndy (1).

Gini-cfp trulng-gid a2 trd nén gidu cf ; thé-iyge
xa-hi ctun ho cing ting 18n, Tuy nhidn, trén trudng chinh=
try ho vBn bi gici-oflp quf toc 1#n bude. Nhumg dgo lufit
ban cflp dfc quy®n cho qui tfc dn ait sici-cip trudng gib
trong wht thAn phin th¥p kém., Tinh-trgng ndy cb thé tdn
tei khi gini-cfp truéng-gii khong of nhumg phbn—tﬁ tri-
thdc. Nbung nhd & tdi-gfn, ho e phuong-tign af hoc héi
thdu. Do ad, nbidu phhn-th trong gidi trulngtegid chm théy
minh hon hin gidi qui t§c. He a2 fZw thhm t%e t8i khi théy
giai-cfp qui-tbe 1fn 4t winh : tinh-th®n nhy &n gy nén
¢h ndt phong—trio tu-tubng nhin trenh-adu cho ty-do, binh-
¢dng, vh chfng-winh ring n®n trit-ty xa-hil hifn-him 1R
trdi vdi thién-nhidn, Cde tde-phfm cha Voltaire, Rousseou,
Diderct ... chéng t& ro rdt tinh-thhn #y. Quan-nifm ty-do -
vA binh-ddng chig duge ph8-bidn bao nbidu, uy quybn clie
nhd vus vh gici-cfp qui tdc clng lay chuy®n by nhidu.

(1) H, Loski, Le Tibéralisme européen du Moyen Age 2 nos
. jourag, Poris, 1950, trong 269.

*Le libéralisme doans son essence, avait &t€ créé pour
protéger les bescing de 1o bourgeoisie naissonte. Apres
1789, il fut transformé en un moyen de squvegarder les
immenses priviléges politiques et économiques que lo
beougeoisie oveit acquie'. :
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C.~ CHU-NGHIA KINH-TH TU-DO.

sou ctng, ché-nghis ty-do chinb-try bEt ngudn
chi-nghie ty-do kinh-t€ b Adem Smith 13 ngudi khdi xudng.

Tr-tuong kinb-t€ ty-do dpe trén ndt inh 4% oin-
bén : trong lonb-vge kinh-t€, sdng-ki#n cle tu-nhdn bao
gi¥ cung t6% Gep hon sy oan-thidp cln chénh-quy®n. Cde
tdo-gid tin r¥ng cd wdt nBn trit-ty thidn nbidn vh n%¥n
trit-ty 4d 88 duge thye-hidn, nfu wdi cd-nhfin himh-ddng
theo quy®n-lgi rifng ola winb, Néi knde, chinh sy dung-hop
cdc quyBn-lei cd-nhin &% 4go ndn mdt trit-ty thufn lgi cho
todn thé mei ngudi. Sy can-thigp cha chénh—quy’én chi qua
t6i chd 1lin r8i logn bd wdy kinh-t&. Sy con-thifp &4, ty
né, 1d wft ai®u hpi vd vi the, phdi auge gidi-hgn tridt-ag.

DOAN II.- VAL TRD THU HEp 0UA QUEC-GIA.

Phat hign X ngubn glc ton gido, chinh-tri v kinh-
t€ ndi trén, chd-nghio ty-do thu hep vai trd che Qufic-gica,
chi aé lpi cho Chénh-quy®n nhimg nhi8m-vy ndo khdng ‘r@’é1
gleo-phd. dugye cho tu-nhén.

Quic-gic, trudec h¥t, khdng duge can—-thidp vho sinh
hogt kinh-t#€, Theo Adow Smith, "hinh nhu khdng cf hoi tu
cdeh nko tréi nguge nhau hon tu-cdeh cla thuong nhdn vi tu
cheh cta vi chh 87 (1). 8b-aY nhw viy, vi Qufc-gis thifn
khé—né.ng v® phuong-dign ndy. Thifu khi-ning vi Qubc-gia
phdi chd-trong agn n§t lenh-vye qué rfng 1én vh do 4d,
 khdng th€ ndo kifn-sodt duge bt cdch h¥u-hifu. Hon nia,
Quic-gin khéng duge thic-afly bdi sy kifn lgi. Ngudi cdng-
ofc thudiig khdng chi-trong 48n ning suflt clio cbng s&
s¢ 11 15 ¢8i véi ho khdng ed gl 1% quan-trong vi khdng

(1) vign a%n bdi René Chfiteawm, Introduction X la politigue,
Pariag, 1947, trong 127. :
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phii chinh hp duge hudng 14y hodc phhi gdnh chju. Prédério
Bastint of vidt : "Chfc chin ring tinh-tufn aBng nghigp,
sy ham mu8n thang thudng, 1ldng nhift tam vdi bén-phin ¢
$hé khich-1% ngudi cbng-chvde. Nhung nhimg di®u &d khdng
boo gid ¢d the thay th€ adng lyc kidm 1gi" (1). Khang
nhimg thidu kbhd —nén._,, Chénh- uy"én khdng thodt khdi khuynh
hudng ty nbidn cda con ngudi 1d 1ang phi @i vdi tikn ¢ to
k& ¥hde hon 1 @6i vdi thi-shn cho chink winh, 0ong oufe
quin~-1¥ bdi Quic-Gia, do ad, rét ton kém.

Neohi lonh-vye kinb-t€, Qufc-gie cung khdng duge
xen vho @¥i sfng tinh-th%n ede céd-nhin. Theo Bastiat, Qubc
gin chl tugneg t-ruing cho sfc wenb, wht sife mgnh vEt-chflt md
nhigu-vy 1% blo~ghm an-ninh cdng cng. Nhu v:@r, Quc-gzia
khong Guge dung side mz;mh a€ bufc con ngudi ph._.l chép nhgzn
ndt ton glo.o, wdt tu-t uucmg nho. Néi khée, stdc manh cha
Quic-gia chi nén duge st l,m.ﬂ‘ ad nghn cin afin ching law hpd
17n nhau. Nhumg ¢8i véi cdc ainh-hogt tinh-th¥n, lufn 1Y,
nght-thudt, Quic-gin khéng th€ ¢ wdt bh-afng nho. Cée
sinh-hopt @6 thufe phom-vi ctie. od-nbdn, chl c¢é cd-nhin wdi
cé the suy tudng, hifu bidt v sdng tpo.

Khéng duge con-thifp vho 1onh-vyc kinbwt€ vk tinb-
th¥n, nbu vhy, QuBc-gia of th€ hopt-ddng trong linh-vye
ndo &

V% doi-cuong, cde tde-gib cho chb-nghTe ty-do chi
gigo-phd cho Qufc-gic nbim-ve bho-vg cé-nhin vd xo-hQi.
Theo Adam Swith, "bén-pbfin ghu tien clz Qufc-gia 1% blo-
v6 xa-hfi chéng lpi mpi binh-vi bpo dfng hofe xBum luge th
b&n ngodi. Thé aén, 1k b&n-phin bho-ve wdi phhn-t% cha xa-

(1) Vidn a%n vdi René ChAtecu, tde—phfn a7 dBn, trong 429.
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h{i chfng 1pi sy bt cbng vi sy Ap-bidc ono ké khdc, hosic
b8n-phin thi&b-13p uft t&-chie tu-phép™ (1). Ngodd ra, theo
6ng, Chénh-quy¥n cdn of b8n-phfin x8y-dyng vX blo thn wdt

50 eOng-trinh cdng-chénh vy wdt a8 cbng-vy md tu-nhén khong
th& ddm nhiém dude; chﬁng hgn, thi&t-14p nhﬁng co—-a& buu-
¢ign vh gido-duc so-dhng, Bostiast cung di d&n nhimg két-
lufin tuong-ty. Chdnh-quy®n hinh-afPng bing sdc mgnh. Nhu
viy, hinh-adng cia Chénh-quy®n chi chinh afng khi nho sy
can-thigp oba sie mgnh ty né 1% chfnh ¢dng. D4 11 trudng-.
hop bho-vE ty-do, thi-nln, quy®n-1¢i cla ¢d-nhfn, blo-vh
en-ninh vd tr{t-ty olng cdng bén trong 1%n bén ngodi.

- Tém 1lgpi, nhign-vy canh-sﬁt, ta3i-phdn, gqubc-phdng
13 nhimg nhifu-vy chfnheyéu_c&a Quc-gin, Ngodi edc 17nhe
vee @é, Quic-gia phii && cho tu-nhén ty-do bogpt-adng.

-My 06 IT -

# 4
W "QUSC-GIA CANH-BINE" .
DN " QUBO-GIA HOANG-THI RN "

Qufc-gie nghy nay ludn 1ludn con-thigp vdo adi séng
kinh-+& vA xo-hfi. K€ tye "Qufic~gin Chnh~binh® 13 " Quic-
gic Hodng-thidn® ph nhigu~vy 1% ddm bio no fn tBi~thiédn

cho todn dfn bing cdch t8-chfe vh ai®u-khidn todn thé hogpt
afng kinb-t& trong nude. |

Nhing y€u-t8 ndo 4 thdc-afly sy tifh tri&n ad vh
nhidu-vy chig Qubc-gin ngdy nay bbnh—tru&ng re scol

DOAN_I.- NHUNG YEU~18 mHlc-pAY ST TISN-TRIEN.

Néu chl-nghia ty-do 47 1hm cho n¥n twe-bin elo thé-
k¥ 18 v the=kf 19 trd nén phbn—thinh thl nd cling giy nhidu
hfu-qud taiehpi, nnflt 14 s¥ nghto ting olz gidl thg thuydn(z).

(1) vign d%n vdi Rend Chiteau, tde-phdn a3 d%n, trong 434,

(2) Jeon Merchel, Cours d'Economie politique, Peris, 1955,
trang 103,
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Bi thE, trén phuong-difn tu-tulng, 43 of nbt phin dng
chtng 1gi chﬁ-nglﬁa ty-do cling chf:.-tru:mlg S1h 3 ce.n—thi_ép
cha chénb-quy®n. Ngohi ra, hodn odnb thyc~t€ ~ chin-tranb
vd khing-hodng kinh-t& - cung €7 gép ph¥r vio sy gla-tang
nhigu-vy cle Quéc-gin.

z K} ~
Ao~ PEAN-UNG QHONG LT cHO-NGHTA TU-DO.

Ch¥-d) kinh-t€ ty-do thudme. 88y re nhimg sy hin-
logn. Thit viy, dudl ch€-ad &8, wBi doanh-nhin ty Sn-djnh
18y 86 lugng sdn-xuft cfo winh., Hopt-afng ele ho thay @83
thy thec th¥i-vAn kinh-t%, Trong giai-dogn thinh-vugng,
doenh nhin bdnh-trudng sy hopt-dfng, thu-dung »%t nhi®a
nhin-cdng. Thinh-thi tré nén abng dfc, thy thuy®n chen
chide trong nhing aidu-kign sinb-hopt thép kdu, Trong thdi
kY khﬁng—hog‘.ng,'doenh nhtn hgn-ché of lugng shn-xuft, sa-
thid nhAn cdng ; ngn th&t-nghigp, do a4, khdng the ndo
trénh duge.

Mgt khde, dudi ch€-a{ kinb-t€ fy-do, néu thg thuy®n
duge gidi-thodt khdi nhing sy rdng bube cle odo ludt-1g
théi xua thl odng wdt 1de 1l mdt t4t cd nhing sy bfxo-vé
ol 1uft-18 ad. Ngly trude, céc nghifp hdi (corporations)
bio-dbn cho cde dodn-vidn sw dPc-quy®n trong mit 1anh-vye
nhét dinh. Sy t€-chide hge nah®, sy cfn Godn 1da vige ban
ddw, sy qui-dinh ngby nghi hing tuhn bd bufc, tdt ch nhimg
aiu ad, tuy khédng cé uye-aich blo-vE ngudi th¢, nhung 4z
ltw 1gi cho ngudi the. Nghy nay, nhung sy bgw—vé a6 khong
con ne ; bdi th¥, trong gici—dogn &% che cufe céch-mgng
ky-nghg, the thuybn phli chiu 1% thon, b} chl-nhén bée 15t
trigt-a€ (1). chénb-quy®n loi & chs con-thigp a& bio-ve
thg thuy®n, 14y c6 rng sy can-thifp 4é &% vi-phan @&n
nguyen-téec ty-do. Chénh-quy®n cfi-dodn mei sy lién-higp

(1) Pierre Larogue, Les gronds probldmes socigux contempo-

rg.:‘r}ns, Les Cours de Droit, 1958-1959, quyén II, troeng
2 - _ ’
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cha thg thuy®n ; wei hinb-afng cfng abng bi coi 1k Vi-phom
d€n trat-ty vd an-ninh,

 Hgu-qud tai hoi ofe ch¥-a% kinh-t& tp-do ai véi
tinh-trpng cha thy thuy®n bdt dhu duge chd ¥ tdi trong
nhing ndn d%u oba the k 18. Tai Phdp, n#wm 1840, Bdc-si
Villerwé az trinh-bdy trudo du-lufin v® tinh-trong khén khé
cda thy thuy®n, sy bde 184 thn-nafn ols gifi chl-nhin (1).
Tel Ank, nhi®u cufe di%u~-tre twong-ty cung an duge thye-
hign. Cée cube diBu-tre ad an zhy ra phin-ng chéng lgi
oh €47 kinh-t&€ nifn hiu vh nhung sy lgn dyng oka nd. Mgt
st tdc-gid cheng 1ot chhenghia phéng nhiga (doctrine ge
leisses faire) v chh-truong ¢ can-thidp cha chénh-quy®n
vRo hopt-dfng kinh=t€ : Sismonas v Dupont White tqi Phép,
Stuart Mill tgdi anh, Rodbertus, Lassnlle, Waomer thude
phong-trde xa-hfi Qufc-gic toi Ddc.

Sismondi, ngey t nan 1819, d2 wilu tA nbiing toie-
hoi ecda sy tu-do cghh tranh, Ké nshdo vi atng qué nén chifp
nhgn bft ot =& lueng ndo @@ efng. Ngn ting thigu cla thy
thuy®n 1% ndt sy phi phgu nhén-lye, 13 nguy&n-nhfn chig
ré cdc glei-cfp trong xa-hdi, Chénb-quy®n, vi th&, phii
cen-tbigp a8 voch wdt gidi-hon cho sdng-kidn ofa cd-nhin
vh ngin edn nhing sy lou-~dyung (2),

T1€p néi tu-tudng ndi trén, Dupont White of-ging
chilng—mink r¥ng ey ving wit che Chénb-quy®n 1} wdt trd-
ngel cho sy ti€n-v3 vl cond of Chénb-quy®n wmdi t8p-trung
duge moi od-ging r¥i roc ola cé-nbdn, tHp~-trung thi-nguyeén
¥& phucng-tidn cho wgt sy eh-dyng bitu—feh (3). |

——

(1) A. Rouast et P, Durand, Droit du Trovail, Parisg, 1957,
trong 22.

(2) Charles Gide et Charles Rist, Histoire des dootrines
conomiques, Parig, 1947, trang z15.

(3) ?grdeau, Troité de Science politique, Quy&n V, trang
2.
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Stuart Miil chfl—tmong ¥ can-thigp oda nnd nude
aé thye-hign wdt vag sy cdi odoh t6i y&u nhe , tich—th&u
djo~t8, hon-chd quy®n thira-ixd, phdt-trifn o4o Hyp~tdo-xn
do thy thuy®n 1%p ra (1),

Rodbertugs Phit hgg Lyt ch€-a9 kinhetg do Quéc-~gip
di¥u-khidh trong ad oH sfn-xust khing thy ufc vdo s8 ohy
cha nhimg nguds o lgi-tife i duge f#n-dinh theg nhu-chy
X2-h8i., Nph shn-xugt s€ khbng duge chid-trong aen sk ki&m
141 md phds cO-ging shn-xugt cho thit nhiwg, Mutn gt wag.
qud niy, Chénhephdi o¥y phai ki&n-godt Wpl sy sdn-xudt,
Nhung nhue the cung chue, at, Chénh-phd cin phdi g ¢éch
phon phéi ol hang-hén stn-xuft. 500 cho thit cdng blng
trong cde timeg 1dp nhan ddn (2),

Cung chi- truong uft oy can-thidp ofn Chelnh~quylen,
Lrasalle phin bigt qUoN=nigm % Quie-gin el ici-cdp
truéng~gi§. v quan-nigy o thye-ggn ola gidd thg thuybn, D
Vi giai-cdp tru%ng—gifm, Qubc-gin khong cd mae-tidu nyo
kbde hon 1n bio-vE tr-do vA tii-od, cd-nhfn, Mge-tidu nhy
duge coi 13 a¥y ad ney gl ngudi ching ta ngWy, mgih, théng
winh, of hpc—thie v gidu o ngeng nhau', Nhung vy sy binh
ahng ad khong thé of nap edng-nhfn oho Quic -gio vai tyd ctia
"ngudi conn &5&", tifc 13 giao-phd V@ -ndnh ofs xd yey cho
ké manh, Tran thyc-t¥, WRE-tigu afq Qubc~gin knio hdn, ven
theo Lassalle, 1jon-of cln nhin~logi 13 lichegt ofq mgt
cufe dfu-tronh rwdng-ky a8 a4 ty~-do vdi thign-nbidn,
ching meg hinh-thfa &p-chd, nghdo ting, ngu adt, Trong s\
tranb-adu ad, oop ngudi don @fe knOng the 1)p Quge g1, s
dodn-k#&t, g, aé, &z tpd nén ch-thi &+ vh chi of Quc-gin

(1) ¢. Gige et C. Rist, tde-phfy a3 don, Srang 414,
(2} ¢. cige et g Rist, tdc~phfy 4% dzn, t trang 481.
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12 dem 1p4 SK doin-k&t ndy. Nhy viy, nhign-vy ofn Quic-gin
1h g1Ai-thodt edenhin khdi £p-bic, nghée ting, 46t ndt,
ddng thdi thing ti&n, gido-dpe, va phit-tri#n cd nhan hudng
ve tu do (1),

Theo Wagner, gita ode cd-nhfin vd cde gloi-cdp cluig
trong nét nude of s¢ lign-adi tinh than, Mot sy 1i8n-adi
xuft phdt % ofng abng ngdn ngi, phong-tuc, ajnh-ch& onfnn
bri. Qufc~gia 1% comquan obpn SV 1i8n-861 tinh-th®n ad. vy
tu-cdoh niy, Qubc-gia khéng thd nhe the o trude ey kien
kb8 ole wht den=-t8c, Nhy Viy, ngodi bén-phan chtng lgi sy
bao~dfng ol bén trong 18n ban ngodi, Qufc-gin of nhign-vy
v® "n¥n vin-ping vh n-lgen (fonction de eivilisetion et
de bien-8tre) (o),

Cde tde-gil néi trén dBu nhin thdy nhung tai hai
ohe chﬁ—ngtﬁa phdng nhidn vh chfx-—tmwlg not sg can-thidp
el Chainh-quyﬁn trong l:f:.nh-vuc kinh-t#, xE—hﬁi.

Ngoli y&u-t8 tu—turéng adé, hotn clnh thye—t& cling
@n gép phin ldm bidn adi vai trd cha Qubc=-gia,

B.- HOAN-CANg THYC-7H.

Thiit viy, chi €n-tranh v khfmg-hoéng kinh-t& cung
12 nhing nguyén-nhin cofa SR can;-thiép.

Trong khohng thii-gian chus tdL 30 nim, nhtn-logi
a2 phai tra Qi hai trin thé-chidn, ﬁnh-huéng ola ode
trin chidn-trany ndy khée ndn gw.nh-hué'ng cle ode cufiec chidh
tranh cu, FNgoni Y Afngevidn quin-sy cl-truy®n, cdo nude
A chifn 42 ra 18nn tng aPng-vidn neg kinh-t€ quffcepig,
DY mudn hgy khing, ho cung phii thi-hdnh chénh-sdon kinh=-
t€ ohl-nyy,

(1) René Chitenu, tde~phin &5 dan, treng 141,
(2) ¢. Gide ot C. Rist, tdc-ph#n an dgn, trang 504,
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Nhd cBu~quy®n phii hudng sinh-hogt kinh—t& who
chilu hubng adi hdi bl chi&n-tranh, dgc-bift 13 shn-xuft
chifn-cy. Do &¢, ng can-thifp vho lenh-vge kinh-t€ aé bude
ede x¥-nghidp tu shn-xuft theo ¥ muén cha nhd nude. Vin-a®
afng-vidn céc lyc-lugng sdn-xudt adi héi nft sy hogch~ainh
chit-chs sinb-hoot kinh-t€ nd bifn-phép higu nghifm nh&t
1% phiin phéi ede nguyén-1igu theo wye~tisdu dinh s¥n. Ngodi
ra, Chénh-quy¥n phoi hudng nhdn obng vio nng hogt-adng
md b ¢é th® gép ph hiu higu vho chi&n-trenh (1),

S¢ didu-hdnh n¥n kinh-t€ chifn-tranh g 1hm gleo~
ting hogt-adng elo Chénh-quy®n., Thém vho a8, cde cufe khlng
hofng kinh-+# - d3c~bift 1d oufe khing-holng nan 1929 -

cung 1% nguyén @Png lyc che s¢ tir bd ch#-a{ kinh~t& tp-do.

Cuge khfmg-khogng ndy c¢d tinh-cdeh tr'hm trong chua
g thify, N¢ 1i8n-hd 4&n Lhu h&t cde nuée trén thé—gidy
vh trong nhimg nude ndy lidn-h§ a#n wmoi khu-vyge cihe sinh-
hogt kinh<t&€., Bén nam sou khi cufe khing-hod g2 bdt ghu,
nguti te van chuo thly trifu-chiing ndo td rhng thinh-vuegng
sdp von hdi, Thit 12 khéc hin mgi cube khfmg—hogmg trude,
Ngedi to khing ddn tréng mong & ede ajnh 1uit thidn nhién
vh & oy théng bang ty adng nka. Trude dp-lyc cla tinh-the vi
d6ihoi olgn tu-nhan, cde Chdnh-phd @dnh pndi cen~-thifp a#
cfu vEn nen kinh-td '

Bé1 thé, khing oi ngge nhidn khi bi&t r¥ng cufe
khfuyg-—ho?:ng 1929 42 13nm ¢ho phong-trio kinh-tg chi-huy
bt phdt 1 cude thi-nghigm New Deal cha Mng-Théng Roosevelt
tei Hoa-KY, cufe thi-nghigm clg Mgt Trin Binh-din tod Phip,
cufe thf-nghidn Quéc -xn tpl Pfe, ocufe thi-nghignm Phdt-xft
tol Y. '

(1) Jeon Meynoud, Politique économigue comparde, Les Cours
de Droit, 1954-1955, treng 393,
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Tdn lgi, sou woi cufe chi&n-trenh, mdi 1hn kh\'mg--
hofng, nhidu-vy ol Chénh-quy®n lgi gic-téing, Ding nhu
A. Semvy nhgn xét : "tgi Hoo-KYy, tgl Anh, dudi nhung hinbe
thifc khde nheou, sy con-thigp phdt hign d¥n d¥n, thu-phye
loi sew mBi cude kbdng-hofng hon nhiing gl 42 nft trong
giai-dogn thinb-vugng, gici-Gfogn md cd-nhin ty lyc cénb
ginh, Qua nbhwg cuge chi®n-tranh vh nhing thdi-ky hde hoon,
nhimg cufe khlng-hofng vh nhimg glei-dogn thinh—vugne,
ngudt to nbin ro ndt syt tifn trifn cin-bin vh trudng-ky -
hudng v® sy can-thigp' (1).

DOAN II.~ NEIPM-VU_cUa " Qufc-GIA HOINC-THIEN®.

Nhidn-vy cte Qufo-gia ngdy noy &2 tréd nén nang n®
vl phpu-vi hopt-dfng éwge néi ring., Nhigme-vy &8, 1ol thém
phtn phde-tgp trude sy x8m nhfp clo k¥-thudt vdo a¥i efng
cdng abng.

A. Sy_BANH-TRUCNG PHAM-VI HOAT-DONG.

QuBic-gie khong cin gidi-hgn bogt-dfng trong leonh-
vyo cb-difn, od trédd lgi, ludn lubn can-thifp vio a¥i sthg
kinh-t# vd xa-h§i @& dem 1gi an-lge cho ngudi dfn.

PhW nhiBu cfc Hi€n-phdp 4% minh-thj cOng-nhin
quan-nigm " Qufe-zic Hodng-thidn" ndy. Theo did®u 38 Hin-
phép fn-af, '"Qubo-gic cB-pging gin-téing sy sn-lge che tohn
atn bing céeh blo-adu vA dlo—v§ wit cdeh cdhng biru-hifu
ctng hey ugt tr{t-ty xa-hki trong &6 cbng-1y xv-nfi, kinh-
t€ vd chinh-tri sé 1m n¥n tdng cho mei djnh-ch€ ola adi
sfng Qufc-gia®. Cung trong chibu huéng ¢, Hifn-phdp Trung-
Hoe Dén-qufe qui-djnh ring "vél odc k&€-hogeh kinh-if,
quic-gia diBu-khifn vd chi-t€ n®n kinh-t€ trong nude, gin-

(1) A. Souvy, Pouvoir et 1topinjon, trzuﬁg Ty vign afn bl4
Jeon Meynoud, tde-phfn an don, trang 211.
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ting thudng xuyén cde lyc-lugng stn-xufit ngd hbu néng coo
a¥i efng vit-chdt vd vian-hda olia ngudi adn, clhig-cf dgo-
19p v3 an-ninh cla xf s&". Theo aidu 11 dogn 5 Hi&n-Phdp
Phi-lu@t-Tan, "si kbuy@-kbich cdng-1f xa~hdi af bho-adn
honh-phde vd an-ninh cba quin-ching phls 13 a{t trong
nhng mge-tidu cla Quifo-giat,

VOi quan-nigm "Qude-gin Hodng-thi®n',phow-vi hogt-
&fng cle Chdnh-quy®n 43 duge ndi rgng. Ngodi nhtimg nhidn-
vy c8-aidh, theo Pierre Racine, Chénh-quy®n cdn ai®u-khigh
n¥n kinh-t€, tf-cinfc n®n gido-dyc v& binh-¢dng-hda cde
aiBu-kign x?.-li@i gila con ngudi (1),

Trude h&t, cong cufe didu~khidn n¥n kinh-t& a5 trdy
thinh wgt nhifn-vy chink-y&u nh xhéng wt ‘Chénh-quy®n ndo
cé the 12ng quén. Ngay toi Hoo-K¥, tuy tw-do kinbedosnh
vin cdn 1h nguydn-tdc oin-bhn chi-phdi hopt -d0ng kinh-t€,
trong thye-t#, k&€ wh cudo khing-holng 1929, Chénh-quy®n 4z
ndn 18y tréch-nhifn v sy phbn-thinh Qufc-gia. Do &8, "anh
hudmg cha Chénh-guy®n quge nhin th#y rd trong wii gia~ginh,
moi nbd ndy, wdi ndng trpl ... Khong m{t khu-vige ndo cde
i sfng kinh-t€ thodt khdi Chénh-quy®n ... Sy qui-dinh
eta Chénh-quy®n 13 ngudi bgn &m ling che ngi hogt-afng
kinh-t&, wdt ngudi bn tich-cye trong ph™ 1én cde hogot=
agng adr (2}, viku-kni€n n®n kink-+€ khbng phAi chi duy-
trl sy quin-bink v phing ngre cde cudc khing-hodng, md 13
thge-hign sy phét~trifh kinh-t€. V& phuomg-didn ndy, Chénh
quy®n ¢d nhumg quyBn-hinh rfng rai trong vige cfp phdt tfm
dyng, hudng dfin stn-xuft vh dBu-fu. Khdp noi, ngudi te abu
nhgn thiy nhing k€-hogeh kinh-t€, Whtng k&-hoach ndy dh

lecine, Vueg prospectives sur 1'Btat traditionnel,
yolopédie frangaise, 1564, Towe X, L'Etat, trong 34.

JTEe A S}eingr, fovernment's role in economic life,
‘g 2, vign don boi Jeon Meynnud, -thc-phiEn 4z dan,
reng 2.
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ohi ¢é tfnh-cdeh "men ador hay "hudng dn" oung beo him sy
ew-thigp cha Chafnh-—quy'@n.

Th ¢8n, nbige-vy gifo-dye cling 1% wdt nhi gm-vy
quen-trong eln Chénh-quy®n trong hifn tod. Thit vy, ché-
4§ adn-cht chng duge binh-trudng, sy gido-dye clng tré nén
t81 y&u vl chi od "phé-vign hoge-vén ndi thye-sy phd-bién
duge ty-do" [1). Hon nGa, chi & gifo-dyc mdi dem 1gai sy
@¥ng aBu v® co-hdi give con ngudi. Chi od gido-dye ddo tgo
duge nhin t3i cW~-thidt cho ndt xB-hii tAn tién,

Cudi clng, sg binh-¢dng-nle cde GiBu-kign xo-hdi
giln con ngudi ctng 1 ugt trong nhing nhi Gn-vy thudng-
xuydn clia Quéc-gia vi sV dodn-k¥t xa-h{i tdy thufe vio dad.
Vi chénn-sdeh phén phdi Igi t¥e, Chénb-quy®n phdi nfng ad
nhmg ting 14p y&u kén vd phuong-dign kxinh~t€ a& pidm bdt
mgt ph¥n ndo sy cdeh bidt give cée ploi~cfp.

B. Sy _xhr-watp ofs x¥.ravin,

Ngty trude, Qufc-gia od th& khéng chi-trong a&n ky-
thugt hode dp-dung nhing ky-thudt thd so vi hiu~qua cle
nhimg sy sai 10a Quge gidi-hpn béi 12nh-vye nhd he¢p cla
Chénh-quysn, Shung khi Chdnh-quy¥n phii giai-quyét moi vén
&% che xF-ndi, Chénh-quy®n chn duge trang-bi aby ad v
phuong-dign vit-chft 170 tinboth®n hhg Gdp ¥ng véi nbifm-
v &8, VA lgi, tfnh-cht kKy-thufdt clo cde vé-aR phdi gili
quy€t ngdy cdg gla-tZng, Tubois Richord - trong quyd&n
"L'orgonisation technique de 1'Etat®, xuft-bin nim 1930 -~
ai a&n chl vi€t rdng : "Gid phit 4% o a€ zem cdc vin-ah
clin Chénhequy¥h nbu hop thinh 09t khooa-hge thyc-sy v lujn
gidi cde vin-ch ad vdi sy chinh xdo v phuong-dign phuong-

(1) Jules_ Simon, La ]_iberté'p?pol;;tigue, 1871y trong 8, vign
den b&i Burdeaun, tdc-phim dn don, quyén V, treng 346,
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phdp, wft sy chinh xdc md ngudi ta 4% dem lpi cho ede cufe
Buu-tho v® vAt-1¥ vi sinb-v{t-hge* (1),

Boi the, ky-thufit a7 trd thinn nit y8u-t8 cin-bin
wd cde trung-tim quy&t=-adinh cbn Chénh-quy®n khdng th€ xno~
1zng : ky-thuft kinh-+€ vés nhung nginh phy-thude nin
thng-keé, todn-kinh-t€ ... a€ udec lugng che ab kig€n kinh-
3 5 ky-thuft ngfn-hing a& thye-hign chénh-séeh tin-dyng
vh quin-tri ede ngin-hdng céng ; ky-thudt blo-hidn fp-dung
cho lenb—vyo en-ninh xa-h$i, kj-thudt khoo-hge ép-dung cho
cde co-quan nghisn-cfu vh suu-thm; ky-thult quin-tri xf-
nghigp vi gino-té dp~dwng cho cde cong s& hinh-chénh vh
eéc xi~-nghidp quéo doanh; ky-thuft tAm-1y dp-dung cho cdc
co-quen théng-tin vi tuyén truy®n v.v. ..

D 1pi, sy bhnh-trudng phoo-vi hogt-dfng vh sy
x8m nhip cla ky-thudt vig lanh-vye ofla Chédnh~quy®n &% 1dm
cho nbigu-vy Quéc—gin trd ndn v5 cling phifc-tpp., Co-cfu ofin
Chénh-quy®n - nhdt 1% Hinh-phdp - phdi Guge chi-+d g&
thich-tng véi nhigm-vy mdi.

-MVC  IIT -

- 2 \ ’
SU_BIEN BOI_TRONG CO-CAU HANH-PHAD,

Gubng wdy Chénhe-phd X duge ndi rfng véi sy thi&t
18p nhi%¥u co-quen ndi, Ngodi ra, che co-chf ph€i-hep clng
duge téing-cudng d€ bio-gin sy tﬁp-trw:g hogteadng clia
Chénh-quy¥n ., - |

(1) Vign aTn v¥i uoroel Merle, l'Influence de 1a tecnique
sur les institutions politigques, trong quyé€n Politigue
et Technique, Paris, 1958, tr;:.ng__BS.
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- ] ’ ?
BOAN I.- Sy_BANH-TRUGNG oUa aUdNG miy CHANH-PHU,

Sy kign ro rgt nbfft 1% sy gic tdng 56 BY theo ad
gla-ting nhiém-vg cle Quic~gia.

Tol Phép, theo dgo luit nady 27.4.1791, Chénh=-phi
gow ¢ 6 B§ : Tu-phdp, Tai-chdnh, Chi&n-trenh, Hzi.i—qufm,
Ngogi~gino vi Ni-vu. véi o) tigh-trifn, nhi®u B{ khde a%
duge thinh-18p : B Canh-Néng nam 1881, B{ Thuomg-Med vh
Ky-ngh¢ néu 1882, B§ Leo-dQng n¥m 1920 ... vh ngdy noy adt
Chénh-phl gBm 7t nhét vio khozmg hei muoi .

Chénh-phl Hoa-Ky, thogt afu ohl of be B§ : Ngogi-
Giao, Tdi-chdnh vh Quéc-phdng ; nhmg v9 sau an duge ting
cudng vdi ey thi&t-18p B N{i-vg vo nam 1849, BY Canh-
NOng nin 1862, B§ Tu-phdp n&m 1870, B Thuong-Mpi nin 1903,
By Loeo-Dong nim 1913, B Y-T€ v Gido-dye nim 1953 v,v...(1).

Tel Anh, trude nzm 1914, Chénh-ph g¥n hoi wwoi ngt
Tng-Truéng trong ad od bén T8ng-Trudng khdng gily B ndo,
Chifn-tranh gqua aén sy thi&t-1%p nhidu BY wdi : B) Quén-
Nhu, B§ Phong-tda, Phyge-phdn vA Vin-tdi, B§ Thong-tin, BP
Ki€n-thi€t, By Cfp-dudng v.v... véi the chidn thd nh&ts, v
ede B Shn-xuit, By Tifp-1iu, BD Fhign-1igu, BY Qulc~-gin
Blowhi&n VoVe.. V61 th&-chi®h thd bai. Trong ede Bp ad,
nhi®u B chi duge thi€t-13p af adp dng nhu-c¥u chidn cuge
nhit thei (2).

‘Ngodd Chénh~phld, tfe ngodi gudng wdy ehinb-tri, az
xufdt hifn théw nhivy co~quen chuyén-mén, tuy 1i&n~hd chite
che v hogt-ddng cde Chénh-phl nhung duge ty tri wdt phtn
hdo,

(1) Mercel Merle, khio-lufn ¢3 a7, trong 44,

(2) P.M.G. Wlllson, The orgmization of British Central
%ogernment (1914=1958), London, 1957, trong 19 v k&
i€p. '
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Tpi Phép, cd r#t nhidu co-quen thude logi ndy. 36
14 nhing co-quen o timh-edch a%c-bigt quon-trong v® phuong
dign hdnh-chénh (nhu ™8 Nhe Céng-vy) hodc nhing co-quan
¢é tinh-cdch kj-thuft hoic chinh-trj (nhw Phll DPic-uy Nguybn
th-1yc, Phi PYc-uy K&-hogeh, B Thom-muu Qc—phdng v.v...),

hofic nhimg co-quen quin-tri cée xf-nghifp quffc-hwu-hda (1).

86 co-quan trye-thufe Phé T8ng-Thng Hoa-Ky nghy
cung eng gio-ting a€ cung-cfp cho T8ng-Thng nhimg thi-
lidu a%y al v¥ todn-thd hopt-adng cla Chénh=quy¥n : Co-
quen Céng-vy, Co-quen Ngin~sdeh, co-quan Hogoh-djnh Thi-
nguyén Qufc-gin (1933), Hji-Ddng cde cf-ven kinh-t€ (1946},
Co=quan tinh-bdo trﬂng—uong (2947) v.v... (2),

Tei Anh, cde co-quan chuyén-mdn ahu tidn xuft hién
v&i th€-chign td I vh vin tidp-tyc phét-tridn, mie dh &%
- bi chi-trfch'mﬁnh-liét vl ngudi te cho r¥ng cée co-quen
¢4 ed th€ aiBu-hinh nguge véi nguydn-téc tréch-nhifn cla
cée Bj.

Tm 1gi, sng ndy cla Chédnh-quy®n @2 bifh ¢8i .
khong nhung st B§ nd ch s co-quan chuy8n-mdn ai®u-hdnh
bén ognh Chénh—phll cling a& gia-ting. Sy bidn-68i &é dadi
hdi thi&€t-13p nhimg co-ch® ad blo—ahm s¢ ph&i-hep mei hogt
agng cla Chinh~quy¥n, mft céng vidc md mdt winh Chénh-phd
khong th€ ndo adm-trich chu-ado duge.

DOMN II.- NHUNG 00-cHS PHOI-HQE.

Sy ph¥i-hop, trudec h&t, od thé duge thyc-hign bdi
cde hfi-adng thu hep vd chuyén-udn,

Ppi Phip, cde "H(i-DPng Lidn BG?, thudng duge trigu
tip a€ phBi-hgp ode hogt-adng cla ode B§ v& chc oo~quon

(1) M. Merle, khio-lufn 43 d%n, treng 45.

(2) Roger Pinto, La crise de 1'Etot aux Etets Unis, Paris,
1951, treong 92.
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chuyén-nbn. Tép tuc niy 42 duge hgp-tinfe-hda bt dy nghy
23.10.1944 vd s¥c-1§nh ngdy 16.7.1945.

& ann, ngohi Uy-Ben Phdng-v§ Vuong-quic (committee
of Iwperial Defence) vi wft s8 Uy-Ban dgc-nhignm (ad hoe
comnittees) 1ifn quan ¢€n nhing lfnh-vge chuyén pigt, cho
a€n nin 193%, ngudi ta ohd thiy od m§t Uy-Ban thudng-tryge,
&8 1% Uy-Bon in-ninh quc ngi. Trong th€ chidn thf hai,
nam Uf-Ban Quge thinh-15p ¢€ phu-trdeh v® chénh-sdch @83
npi, phdng-v§ dfn-sy, chénh-sdch kinh-t€, cdc vn-4® khih-
ofip v chi#n-djch quin-sy. Dudi thdi Chénh-phil Atlee, cf
them nhidu Uj-Ben 1ién b§ : U§-bmn Qu&c-phdng, UJ-ben
sdn-xuft, Uy -bon Nhén-cdng, U¥~bmn Lién-bifp-Anh v.v...(1).

Cée HPi-d%ng 1idn bh ridng ching cling khdng ¢hn
vdo Guge mgt sy ph¥i-hgp chiit-che vh hitu-hidu ede hogt-
agng chs, Chénh-guy®n. 0de co-sd hinh-chdnh olo vi ohi-huy
Hinh-phdp, a¥ng thdi, phdi duge ting~cudng &€ clng nhin
myc-tidu dy,

Tel Phdp, dago luft ngdy 3.12.1934 a3t ro chde—vy
"Ing~trudng tei P Thd-Tudng ' véi odo co-quan hinh-chénh
riéng bigt (2). Nim 1944, Vin-phdng D8ng Tho-K¥ Guge thidt
1%p tai Phl Thi~Tudng &8 lign-lge give Chénh-phd vh Quic-
HPL cling ph¥i-hop hogt-adng ol Chénh~phl, K& ¥ aé, Thi-
Tudng cd nhung phuong-tifn € cd thd trd thinh mdt vi chi-
huy Hdnh-phdp thye-sy,

MGt sy tifh-tridn tuong-ty a4 duge nhin théy tod

' Anh. Cho d&n thé€-chi®n thf nhéft, Thi-Tudng khdng c¢é mdt +8

chfe Vin-phdng thudng trye. Nim 1916, Thi-Tudng Lloyd
George quyét—dinh cho Ngi-cde sfx-dl,mg vin-phdng clio U§‘-B=:m

(1) H, Morrison, Governument mnd Parliament, London, 1954,
trang 16 vd k& tidp, '

(2) M. Duverger, tdc-phin an d%n, trong 453.
]



gy Y

- 146 =

Chign-tranh (Wor Council). VB sou, cho a#n dhu th€ chidn
thd heol, Thi- Tudng st-dyng vin-phdng cla U§-Ban Phdng-v8
Vuong-quéc. Ndm 1939, Uf-Ben ndy duge sdt nhip vho Noi=-cdo
Chitn-tranh ; vin-a® vin-phdng vl vdy 4% duge giz'.i-'-q_uyét. '
K¢ ti nim 1945, vén-phdng cle Npi-cde (Gabinet office) vin
t:ié'p-tuo duge duy-tri (1)},

T¢d Hoo-Ky, ninm 1939, T8ng-Théng Roosevelt thi &+
18p " Vin-phdng Hinh-phdp* (Executive Office), co-ad ndy
gidp T8ng-Théng ting-cudng sy xifm-godt adi véi totn thd
hopt-ddng cla Chénh-quy®n (2).

Xem nhu vy, ay binh-trudng nhign-vy cla Quic-gia
&2 1 bi#n a8i co-cy cle Chénh-quy®n : nhidy co-quan méd
duge thdnh-18p, co-ch kifn-sods duge ting-cudng.
x
X x
S¢ can-thigp cla Chdnh-quy®n vho Tanh-wye kinh-t€,
xo-hfi @di hdi ugt quydn binh-phép menh vh hifu-hidu.

Thit vy, trong mdt Qufc-gia mh b mdy Chénh-quy¥n
yéu kéu, obng cue hogeh @jnh khéng thé thye=hign duge.
¥éu Chénh-quy®n of -ginh duge nhimg mye-tidu phli-hgp vét
quyen-lgi chung ching nwe, Chénh-quydn cing khéng th€ cod
nhung phwong-tign thye-hign mge-tidu, Hom nita, vy sr y¥u
kém ola Chénh-quy®n, mdi odng s&, n¥i xi-nghip se theo
m{t chi®u hudng riéng bigt. Tinh-treng ndy 6% xdy ra toi
Phép dudi thd D¢ Tf Cdng-mde ; khdng 6 nt Chénh-phd ndo

ed thé i-ainh vh thye-hign a€n cdng ujt chénh-sdch chung (%),

(1) Jennings, Cabinet government, Combridge press Univer-
sity, 1959, trang 242,

(2) R. Pinto, téc-phdnm 4% dtn, treng 92,
(3) M. Duverger, Ls VI République veuy trang 19,

&
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. Ngodd ra, &€ thi-hinh nhidm-vy t8ng-quét vi ning
n® cha winh, Chénh-quy®n odn phdi ludn ludn quy8t-adjnh v
hinh-dfng mm-higu, Nhung sy lya chon mft quy€t-~dinh @di
hdi ohinh- quy®n phai nZn vinlg nhi%u a% kign vh y&u-t8 pmfe
top. Hinh-afng clhe Chénh-quy®n mutn dugc htu-hifu, ohn phii
Guge phfi-hep vh kifn-sodt. ohl 4 Hinhephdp, véi uft co-
efiu td-chfc chit-che vA ary al, néi od khi-ning ndy.
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CEHUONG IIT

SV NHAN-CACH-HGA CHANH-qUYEN,

Khéng nhimg 13 hfu-qud tdt yeu cﬁp.l ay tith triéh
trong vei trd Qufc-gin, S¥ tdng-cubng quydn hdnh-phép odn
13 hiu-qulk ofe 0t hign-tugng ndi wld ad cfe nh} chinh-trj-
hoe goi 1% sy nhfn~cdoh-hds quy¥n-hdnh (1). Kndp noi, ngudi
to d%u nhin thdy xuft-hign mft vy lonh-ty ndm 14y thye-
quy®n vd ohi-ph&i adi stng Quic-gis. :

Hign-tugng nhy nim trong gici-dogn hifn tpl tidp
n6i mpt tifn trinh lich-sk ai + mQt Chdnh-quy®h b thu
it vho mdt cd-nhén agn n9t Chénh-quy¥n duge djinh-ch&-hdo
chit-che,

Thit vy, theo Lopierre, trong xo=h{i cf 80, ngudi
te ol vigt an mdt qQuyen tryc-tifp (pouveir imnédiat),
udt thé guydn khong ¢d ché-thi vd khdng dugc hdnh st bdi
n§t cd-nhdn ndo. S¢ phye-tlng cd +fnh cioh ngm sinh (2).
Noung kbhi t3p the bt ang duge binh-trudng, cufe sinh-hogpt
t§p-th€ Quge chia think nhing khu-vye hogt-afng, sy phét-
hign chinh-quy¥n trd nén mgt aiBu-ikign ctn-thidt ad dung-—
hda nhimg quybn rigng bigt trong nhung khu-vyeo hogt-afng
48, ngo nhu auy-tri sy dodn-k®t olia thip-thd, Knui tfp-théd
bude vho gini-gogn ndy, quybn-hdnh ty-nhidn roi vio toy

(1)Alvert Mabileou, La Personnalisation du Pouvoir densg
des gouvernements adumoornti ues, Revue frongaise de
Science politique, s8 L, théng ba 19460,

(2} - J.m. Lepierre, Le pouvoir politique, Porig, 1953,
trong 11.

~ Léo Homon et Albert Mabilesu, La‘persunnalisﬁtion du
pouvoir, P.U,F,, Parig, 1964,
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ella ndt hoy nhi®u ngudi (1). Gidi thng~tri sfx—dung gquytn
hdnh nhe vit sd-htw che ho.

S¢ ed-th&€-hdép chénh-quy®n 1dm cho cufc sinb-hogt
cha t8p-the khéng auge Bn—ainh. M3i cd-nhin ding dp-Iye
dudi mgi binh-thide af chifum 14y quydn-hinh. Knhi tgp-thé
bdt ¢t duge nd meng véi sp ting-gie ddn 86, sp d1Bu-hinh
clio sinh-hoat chinb-try adi ndi ndt b$ wdy hinh-chénh pinfe
top. V1 th€ chénh-quy¥n phli dquye &n-ajnh, v: hinh-thde
cé-th€-nda khbng cdn thfch-hgp trong gisi-dogn ndy.

S dinh-ch&-hde Sn-dt;nh chénh-quy¥n vk chém aft ey
h¥n-hep give quy®n chinh v ke chi gquyBn. Quy¥n-lyc chinh-
trj khdng cdn 1’~ vit sb-hiu cla cd-nhin v?* duge téch ro
ngodi cd-nhfn ctn ké thdng-tri Co-s& ole chénh-quy®n dugo
adt trén sy t¥n toi ol thip thd. Theo L pierre, sy djnh-ch&-
hée. chinh-quydn bifu-hign § thfc thp-the (2). Vi ¥ tinfe
ndy, cdc phin-td cho thp-thé thdz nhin thp-thd od nhimg
quy¥n-lei adng duge bho-vE hon nhing quyen~lgi cd-nhin.

™ sy ca~th€-hda d&n ey dinh-ch#&-hde, quyBn-iyc
chinh-trj do r¥i xhdi 1thh-vye cé-nbin &€ vugt 18n 1pnhe
vye cdng fch. Sy sk-dyng chénh-quy®n phii duge qui-dinh ro
x§t trong nhimg dgo ludt khdch quan vh tfng qudt. Theo
gldo=su Burdeou, sy cd-th€-hda cfu~tgo wdt quy¥n-hinh theo
thye~t€ (pouvoir de foit) con sy Ainh-ch€-hden phdt-sinh
n§t quy¥n-hdnh theo phép-1§ (pouvoir ae droit) (3). Khi
chdnh-quy®n duge @jnh-ch&-hée, nhd chm-quy®n chi ph®i thi-
hinh lut-phdp s8n cé. Vai trd cé-nhin obe kb clm-quytn
khdng cdn quan-trong nis vl sy hinh-si chénh- quy¥n ching
que. ehl 1% sy dp-dung ndy wde 1uft-phdp hign hanh,

(1) Lepierre 42 trinh-biy nhimg y€u- t¢ thia-4fy ey ofd-théa
hée chfnh=quy¥n trong tdc-phfn aa dfn, trong 17 a¢n 28.

{(2) d7.W. DLapierre, t4c-phfin 43 d%n, treng 29.
(3) Burdeau, Treité de Science politique, quy®h I, trang 258.



| e e T R T Y i T - ew o v b e - w e . - w1

- 150 -

Lich-trinh t18n-trifn ndi trén khong _phg‘.i Tuén iubn
gi theo mdt chi®u. Chénh-quy®n cé th€ bidn chuy@n tix mft
minh-tide Gjnb-ché-hda aé&n mdt hinh-thude cf-th&€-hdn (1).
Nhung trong gioi-dogn £8n ady, chinh-quytn an Guge nhin-
cdchhda. Véi logi chénh-quy®n ndy, vi 1Tnh=-ty vin aing
trong khubn khd hidn-phdp. Nhén céch oha vi 1Znh-ty cé thé
vugt trén djnh-ch® nhwng khdng tidu-dift ajnh-ché. Trii
lgi, chénh-quyen duge cd-th¥-hda khi udt cd-nhin su-Ayng
quy®n-hnh ngohi khudn khd hién-phip cha Qubc-gic, Hitler,
Mussolini mun trd thinh nhimg lanh-ty véi ¥ nghic tuygt
4#i ch? khdng pbhi chl 1% mgt qubc-trudng hoy nft Thit-
tudng (2),

Nhimg nguyén dfng=-lyc nho dun a¢8n sy nhin-cdeh-héa

chénh-quy®n o Sy nhin-oéch-hde a6 duge the-hign audi nhing
y

hinh-timfc nto !

~MyC I -

iSRG NeUYAN pONG-LyC Cha SU_NHAN-CACH
nés CHANE QuyBN

Durkhein chdc ch&n an nhhun 1%n khi nghi r¥ng quy®s

’

ninh nghy chng od tinh céch ginb-ch€ vh n#t tinh-cach cd-

(1) Burdeoum, tdc-phin 4% aRn, quyén I, trong 248.
non peut observer, dons toute socidtd, une évolution du
Pouvoir selon les phnses dont la durde est extrémement
vorichle, meis gui fond cpparaltre succegeivement le
Pouvoir cnonyne, le Pouvoir individualisé, le Pouvolr
institutionnelisé et enfin, parfoig, un retour pério-
digue au type du Pouvolr individuclisé®.

(2) A. Mobilesou, Khio-1ufn &% ddn, trang 40.

“
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nhfn (1). cde vi 12nh-ty nhu De Gawlle, Nasser, Bourguiba,
Meo trgch Bong v.v... 1k nlimg "cd-nhin" mgih hon bao gid
hét,

Khdng nhung a7 1dm gic-tdng nhin tfnh oha quyn-
hdnh, sy ti€n-trifn ghn aby cdn qufc-gia-hda nhin tfnh ad
(2). Vdo th&-ky XIX vk a%u thd Ky XX, quy¥n-lyc chi duge
nhén-céch-héa trong phpu-vi Gja-phuong. Trdi lpi, trén
binh-dign QuBc-gia, ngudi ta end thely od nhwng nhin-vit lu

nd,

Hign tugng nhin-céch-hda chénhi-guy®n cé thé auge
gi&i-thfch, ndt mit, bbi syt oMn-thi®t wit ey dpi-difn t6ng
quét quge thd-hign noi od-nhin cla vi lonh=-ty Quéc-gin vh
ngt khde, bdl wndt ph&n-ﬁng ty nhi®n cha con nguabi trude
wt chénh-quydn 4% mft hét nhin tinh.

BOAN I.- sV _chu-mHrfe cfs udr v par-prtw

o

TONG QUAT.,

Tl T8y -phuong, khdi tuly, Qube-Hgi cé nhigum~vy
chinh-y&u 1% ai¥n td quy¥n«l¢i cha cdo don-thd, cdc phhn
lanh-th8 khée bidt trong mibe, trude mit quy®n hinhephdp
quén-chl tugng trung cho sy th@ng-nh&t Quéc-gia, Ngudi
nghi-sl thdi ad khdng dpi-difn cho todn d®n wd ohf dpi-didn
cho cée dun-vi dje-phuong hodc cho cdo thng 1dp xa-hfi. Sy
dpi-dign cd wdt ¥ nghis phép-1¥F bt nzubn khfi-nigm uy
nhigm theo dfn luft. Newdi dAn-bidu phii tufn theo cde ohl

(1) M. Duverger, Institutions politiques et personnaliso=
tion du pouvoir, Trong quyén Le personnclisation du
pouvoir, trang 424,

(2) M. Duverger, Lo VI République et le régime présiden-
tiel, P{.“-riS’ 1961’ trE‘Jlg 35..
"Plus qu'un accroissement du carsctdre personnel du
pouvoir, l'évolution récente traduit une netionalisoe
tion de ce caractdre™,
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thi cto oti-trg ma minh dei-dign (1), Tinh-trang phép-1¢ an
phli-hop véi thyce-tos v pPhuong-dign ndy ngudi d#n ohd
adi hdi oo nghj-si bénh-vye qUin-ai&n ri8ng bift oda ninh,

K€ atn, gy uf-nhi gu ed-nhin vi ehl ngnn (mendat
Personnel et impératisr) duge they th& pdi mndt sy ufr—nhi'ém
tip-thd v tohg-qudt (mendet collectir o+ globol), Neudi
nghi-sl khédng con Agi-dign cho ode ch-tri m) dgi~dign cho
todn dfn, Theg EBdwund Burke, " Quc -HJ1 khong phii 1 mgt
dgi hol ¢fo sf-gid Tei-dign nhimg quyBn-1oi tpp be va afi
nNghjich md 1% CU-quan quy&tenghi ofa Quic-gia, ohl nhém md
quy®n-1¢i duy nh#t, QuyBn-lei ola qet mder (2), oda nguyén
tde phdp-1y ndy 4z tién way hon thyc-toi ; trén thye-14,
ngudi atn vin eoi cde nghj-si 18 n gudi bénh-vyo nhimg quydn
1ei aj a=phuong vy rigéng bigt cdn minh,

Trong wdt th¥i-gion rat 181, ngudi afn khong chp
ey obn of npt oy Ied difn t8ng-qudt nom, He bi giam hig
V® phuong-di gn tinh-th¥n cling npy the ch#y trong nhimg
khung cdnh nhé hep cla nhtng té"—qudc dja~-phuong®, {4 chyia-
trong agn thp-tng qule-gin, ngopi tpy nhing 18 b+ thudng
nhu cdeh-mgng v chi&n-traong,

Nhung, trong glai-dogn ghn Gy, ngudi qfn adi ndi
ndt sy dei-dign khéc, mgt sy dpi-dign qug-gin trén thye-
Y€ oinf khdng phdi onl trén phdp-1¥, Thay V&Y s kbi nhidn-vy
ubc-gin ngdy cdng trd nén pinfe-top, ngudi dan nhiin théy
réng nbhigu-vy ad phéi duge hodn think b Bgt chénh-quydy

(1) Burdeou, tde-phdn &2 dZn, quyé&n 1V, trang 226,
(2) gién ddn béi Burdepnu, téc—phﬂm aa d::'*'n, quy &n IV, trong
38.

"Le Parlement nN'est pog un congrag A'enbessadeury e
Presentont deg intérdtg divers et hostiles, plegt 1l'ag-
senblée d€libérante d'une nation, n'eyent gulun geyy et
heme intérst en Vue, celui du peyg .
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trung-vong monh-me, ndt chénh-quydn henh-Efng nhén qoann i
Theo ho, c4c nghi-sI khdng +he Ghn~trdon auge nbifm-vy khd
khin ad, Hp onf o8 tpa trdng oy noi ede nghi-si bénh-vye
nhng QyBn-1gi rifng bigt i T} a~phuong, nhung khéng tin _
tudng nog ho trong vige béo-vé QuyBnelod chung vd qidy-

“khifh Quic~gia, Myt khic, ay phdt-tridn ofa n¥n gico~-thong,

elia, ky~-thupt d¢ign fnn, truyn thonh, truy®n hinh, s¥ phé-
Pigh ola bdo chy 13m cho ngudi dafn ¥ thide duge s¢ 1§-thufe
vio mdt ofng abng 1dn hon nhim g efng adng duge gidi-ngn
trong nhing chfin tpdq thudng nghy,

Nhu vy, bén epnn 5§ dgiedifn e8-truy®n oé tfnp_
edch rifng bigt, et o4 nft sy dpi-dign t8ng—qudt (1), ndt
SV 4i-dign dugo nhin they qua cd-nhfin ofg ngt ngudi, mft
vi lmh-ty Quc—-gia,

7 # ~ ”~ FJ Fad
BOAN II.- pHAN-TrG LRU0C MOT cHiNH-quviw v DANH.

5S¢ dinh-ch&-ng, chédnh-quybn 13 ngt AiBuvkifn thies
y8u clha ngt chinh-tpd ddn-chl, 13 2Pt bude tiédn trén con
dudng don-chi~hds, Tuy nhisn, hign tuong ad cing @em lod
nhitng h{u=qud bt 1oi md ngudi asn a2 sém nhin thiy trong
sinh-hogt chinbetrj ,

ThEt viy, mpt chénh -quydn duge dinh-ch&-héa of the
chuy&n ayn sang chénh-quydn v4 danh (pouvoir cnonyme)} (2),
Chung to thi tudng tUeng nhigin-vy 13y b&p cle ngudi ni
trg ¢ & Vigt-Nom, thienghd cé-nhiin odn ngudi ni-try rdt

(1) m. Duverger, t4c-pndn a% dfn; trang 31,
"Le brobleme est ping posé d'une représentation b
Saractere globnl et géndrel, en face de 1p représenta-

tion tragi tionnelle, 3 caractdre popty culier et gloje
-sonndée,

(2) Phen vian Thidt, o c—é-thé’-glda I &n nhin-cdehehdn chénh
Quy®n, Tap-ohi dal-hoe, vigy Boi-Hope Huf, théng 7 nam
1961, trang 126 vh k€ tidp,
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queh-trong cho sy thi-hinh nhigm-vy trén ; nhung ngu &
mxée to ¢ nhimg ady wde nfu nudng 61 tin v ngudi ndi
trg chl odn nhfn ndt ¢ 1hn trdn bén-phfn cde minh, thl to
tht hdi, trong trudmg-hgp a6 tdi-nghd cd-nhdn cla naudi
ngi-try cdn git vai-trd quan-trong nhu truée kia ehing .
Trong lEnh-vuc hinh-et chdnh-quy¥n, tgi sco to khing guan-—
nigm duge mdt hidn tugng tuong ty nbhw th€ 1 cbi vi chénh-

quytn duge cd-thé€-nde nbn lich-sk ndi phin bigt duge ké

chin quy¥n bgo thn nhu T™n Thly Hohng, véi nbimg minh-quin
nhu vua Nghidu, vus Thufin., Khi Chdénh-quy®n duge dinh-ché-
héa, nhh chu-quydn chil thi-ndnh luft-phdp 4% ed s¥n.
Mrutmg-hgp ndy chéng khde trudng-hep cla bX ni-try chl
nhin ndt ad cho cdng vige adu vho afy. S¢ djnh-ché-héa st
tigu bly vei trd cd—nhfn vd tigh d%n song ehfnh-quydn vd
danh.

Nudo Phép, cho &&n nhing nghy cufi clng coa Dé T
Cgng-Hbe, 4z stng dudi logi Chdnh-quy®n v6 danh, THp-quédn
chénh-trj ong nhu quen-nign dén-ohd cha Phép &% 1da phét
sinh sy kign ndy (1). Theo gido-su Duverger, musn 18&n gh#
Thi-tuéng dudi thdi »§ T OPng-Hbo mdt nhfn vAt phldi hdl
@b aibu-kifn sou afy : phdi 1) ngudi khéng od uy-tin, khong
cuong-quydt vi khdng duge 1dng din (2), Ong Pinagy, nim 1952
vl duge ti€ng binh 4&n, Mendds Fronce, nim 1954 vi musn
budng don dqu-lufn nén az bj Qube-HHi 14t a8 tfc kh¥e (3).

(1) M. Duverger, "Demain, La République", 1958, trmng 17
"Notre régime pearlementeire n'est pes seul responsable
de cette méfiance A 1'égard des personnalités. Toute
une conception de la Répudblique et de 1o démocrotie est
en cause, qu'exprime l'apostrophe célibre : "France,
méfie~toi des individus?,

(2) M. Duverger, tdc-phfln a7 d%n, treng 15.
(3) A. Mebilenu, Khbo-lugn 4% dBn, trong 55.
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BYi the, trong asyes thivky ofn DE ™S Cong-mda, ngodi haj
ngopl 1§ vin ik . Thﬁ—f[‘ucfng 1% nhing ngudi $hn thudng nimg
bift Xhéo cuoxi VOl bon b dng-vign .. Vel trd cdenhan
cla nhd clin-quy®n ¢pd nen h&t gic 1y wd, chinh-quy¥n g3
t2& thing kbdng tén ng,

Chénh-quy®n va denh @6 gep 1pi nhing hfu~-qud by
1¢1 cho sinh-hogt chinh-trj ,

Trude ady, vio nan 1780, Bdmung Burke - trong tfo-
phfn "Réflexions sur 12 Révolution ep Froncer - g3 ting
nhgn they nhung nhuge 4ifn of, ot chénh-quyn a% mit héy
nhén tfmn, Dudi thdi quin-chl, ode dinh-ch& gy 1i8nehg
chit-che agn bl thin cha nnd via, Cufe chchengng aa trust
nhén 4k -(dépersonnaliser) cde dinh-ch¥, »é 13 mt qidy
tel-hpi vi ng ngin tré Phdtesink ngy ngudl edng-qin tinh
yéu, 1dng t8n kinh, c&m-phuc, yén-luysh, 4t od nhimg
tinh-cdn oo ader ola con ngudi, vi luft-phdp vdy bg.n—chﬁt
Y0 ed-t{nn ctn phdi duge 8-t i nhung tinh-chn ad (1),

Kbhung hiu-qud trb.m—trpng nh#t, thié’t—-tu&lg, 13 sy
tdch &y qUi-chidng g khd1 sinh-hopt chinh-trj, Gi 40—
Duverger a% nhin xé¢ tinh-trong ndy tai Phép trudo nag
1958, Newdi 4an Tem chénh-quydy nhw wft nign tupng xe 1g,
linh-géng trong vii-try hodn tod khde wdn vé Vi-try oda
minh (2), S¢ the o cfin qutin- ohing Phdp trude cude khiing.-
hodng vio théng 5 nam 1954 clng 13 aidy 48 hidu )

Trong tinh-trmg aé, phgul-tfng tw nhidn ofs quhn-
ching 13 nghigng vh "ngt oon ngudi, con ngudi the hign

(1) 7.7, Chevollter, 1,0 Erendes oeuvreg bPolitigues ge
UHachiovel 3 poga jours, Parig, 1954, trang 195,

(2) u, Duverger, tde-phily g3 dan, trang 26,
"Leg S0cioclogues ont n0t€ ce trnit CUrieux de lg vie
frongoige | ig bolitique .£ai4 partie gy autre Wiverg,
de I luniverg des "11g¥, €tronger ot vaguement hostile,

Ils exagbrent *+¢; ils ne ropi rien ,,,, ilg nous
trompen'b, ete ,,, ®,
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neguytn vong cha hg, con ngudi cha he® (1). Chén ghét sy vo .

dsnh, tAm tinh cfe dfin chving huéng ve udt nhin-vit vh gieo
phd trdch-nhidm pidi-quy€t moi vin-a®.

‘¥bu viy, "sy nhén cflch hén quyBn-hdnh tuong hep
véi mdt phin-dng tinh-chn nghu sink cha neuwdi daén, b} lge
hudng b&i tinh-cdch v danh vk thudng khi gik-tgo, a1 véi
ng, ona Adi etng chénh-tri* (2).

Phin-tng ndi trén lgoi cdn ro rft hon nia khi -Gét

nude & trong tinh-trong 18m nguy, Qui-chming k8w goi aén
18t vi "edu tinh* vh hodn todn gico-phd trich-nhigm quy¥n-

hinh cho ngudi ad. Vai trd cd-nhfn cle vi lnb-ty trd nén
vo ciing quen-trpng trong nbimg ldc ndy (3). '
Khuynh-huéng cla quiin-chéng nghibng v® njt cé-nhén
guge tén tro bdi nbing sy tifn-vy ky-thuft, Thit viy, véi
nhtng phuong-tign giao thdng tin tifn hign tgi, khdng gion
xhdng con 1d mdt tré ngpi 14n lao. Qua trung gien che béo
chf, cla v& tuyén truy®n thonh, truy®n-binb, sy ti€p-xic

gite dfn chdng vh vi lonb-ty of tinh-cdch da%-ding vi thudng

xuy8n. Nhitng®ehu chuygn bén 15 subi® cho T¥ng-Théng

(1) BeuyBn-vin-Bong, Luit Hifh-phép vd chinhetri-hge, 1967,
trang 147. '

(2) Pierre Rocine, Vues prospeotives sur 1'Etet trodition-
nel, Rlcyolc'pédie frongaisge, 1964, Tome X : L'Etot,
trong 35. "Leo personnalisation du pouvoir correspond
% la rérction affective spontenée des citoyens, déso=-
rientés par le carnctére anonyme et souvent artificiel
-pour sux de la vie politique®,

{3} J. Moritain, L'homne et 1'Etot, vign dmn vdi Arthur
Schlesinger Jr., Démocratie et leadership héraique cu
XX® sidcle, trong quyén "Lo démocratie 2 1'épreuve du
XX&¢ esidcle™, 1960, trong 97.

*Pendent les périodes de crise, de naissence ouw de -
tronsformetion foncidre, le rdle des serviteurs inspi-

rés, des prophdtes du peuple prend so pleine importon-

_cel,

-
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Roosevelt, niimg cufe hop bdo duge truy®n thanh ho¥c truybn
hinh ol cée vi Qudc-tm&ng hay T!Jﬁ-—tu&ng, dem v lonh-ty
g véi adn ... :

Tém lgi, sau hon ngt thé—k§ troenh-a8u chéng loi
mot chédnh-quy®n o fenhin » quin-chilng 10 mufn trd vh thii~
dgi wd quy¥n-hink duge abng-hée véi bAn thén ola mpt ngudi.
Véi sy chdn ghét nhimg g v8 danh v trdu tugng, vdi nhu-
oBu ela wdt sy ded Aign t8ng-qudt, quin-ching huéng v mgt
nhan-vit th&ehign nguygn-vong ela ho, ndt nhin-vit dgi-.
dign quydn-lei chung vi& tugng trumg cho dan-tfe ,

~-MNy¢ 1I -

» [} - r » ’ '
HINH-THUG cl4 SV_NHAN-CACH-HO A CHANH-QUYEN,

S¢ nhin-cdch-hda chénh-guy®n 14 0t hign tugng
chung deng binh-trudng trong sinh-hogat chinhetrj trén the
gidi, ndt hign tugng duge nhfn théy tpi cde nude din-chl
I8y -phuong cung nhu todl cde tin Quéc-gia £ Pni,

S¢ ltnhedpo khdng clng c¢d n$t bin-chit nhu nheau
tod ode nude. Toi anp v Hoo-Ky, sy 1%nh-dgo hodn todn
duge hoi nhip vho cde dinh-ch¥, dé 13 ey 1tnh-Ggo dinh-ch&
tfnh, theo donh-td cha Mebileay (1). Toi cde nude khéc,
quyBn-binh duge nhin=cdch-hda bdi nhung co-hpi chinh-tpj
ngiu nhién vi l'gnh-tu chi-ph8i @inh-ché vi s\ lgnh-dao
¢8 tfnb=cdoh od~nhfy. '

RO I.- 57 _LAVE-DAO DINH-cHE-riym,

Tt Anh vd Hoa-KY, oy lmh-dgo 45 hdn 1™ vdo @inh-
ch€, Vi 1Znh-dgo 1} T8ng-Théng Hoo-Ky hoso Thi~Tudng Anh,
DM 2i n¥n giv chfcwvy Hy @i nig, taong-quen vdi ede co=quen

(1) 4. Mobilegu, Ehdo-lufn a3 dZn, trong 49,
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khéc vin 13 nuimg tuong-quan high-phép cig ch&~-a§ dan-chi.
S¥ lanh-dago ndy of tinh~cdch thubng trye vh do ad, bho-ahn
duge sy 1ign tye che quy¥n-hinh qua nhimg sy thoy adi ngudi
thye nhigm. Tuy nhién, lich trinh nhén-cdeh-hdn khoéng nhu

nhau trong hai trudng-hgp,

Ngudi Anh az xdy-dyng sy lenh-dgo trén mdt ofn-bin
hodn toin chl’nh—tri : a6 12 co-cfu ohimh df‘ng. Hifu ché-¢p
luong ddng & anh, ta % nidy ljch trinh nhfn-odoh-hda chinh
Quy¥n trong ufc-gia ad. Kni ngudi cdng-din Anh bRy QuBc-
Hpi, ho d¥u bift ring 13 phifu cho m9t chink dfng cd nghin
I chon vi 18nh-ty ola ohfnh alng ¢é 1dm Thi-Tudng, Ai
eung ro & Anh, chinn vi lenh-ty ohn alng an o8 duge chi-
dinb 13m Thi-tudng sud+t nhigm k¥, Trén phuong-dign 1¥-
thuy€t, ch#-af nghi-vign anh end xde-dinh nguyén-tfo dfn
bBu Quffe-Hii, Trén thye-t¥, chinh dan phy Qufe-Hgi vh Thi-
tubng vi sy 1ye chen giva hei ghinh @ing cling 13 sy lya
chon ngt trong hai lenh~ty @€ aiBu~khidn nfi-cde., Sy kifn
chfnh-tri ndy dug a&n kéft-qua sou dfy Thﬁ-—'tnzdng chéng
nhtng 1% 13hh-ty abng a2 86 md con 13 13nh=-ty qube-dén vi
duge sy uy-nhifm ol ddn, Y nign 1anh-ty, dugc phét-sinh
& 1mb-vge chinh ahng ai vugt 18 lanh-vye quéc-dfin,

Tl Hoa~Ey, sy l2nh-dgo khdng duge phdt-sinh ti
co~cfu chinh a¢dng. ido-su G Vedel dz so sfnh ch€-af luong
adng & Hoe~KYy v4i ché&-a§ an atng & Phép v& theo dng moi
ti8u-beng ¢d hai chdny ¢tng (1), Hon nwe chinh afng & Hoa-
Ky khdng of mb+ ky-lufit ngi-b§ chiit-che (2).

(1) M. Duverger, téc-phin ax dén, treng 66, ,
Lo portie 3n pPlus neuve de gon thalyse repose sur un
Tepprochement suggestit entre la struoture de la vie
politique pux Btots-Unig et en Frange®,

(2) M. Duverger, Les partis politiques, Paris, 1958,
trong 240,
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Theo Mobileau, gy nhin-cdeh-hda chénh-quy®n Qugoe
thdehign trong Hi€nephdp, "Neudi Hoo-K) a X8y ayng vai
trd 1h-dpo trén wet comgd hin-phdp ; chfmh 13 vai trd
12nh-Gn0 o T8ng-Theng " (1). ' '

Hith-phdp Hoa-Ky xde~inh nguybn-tde atn bhu Dhg-

- Thing : v the, wy-tin ol Tng-Théng gt mgnh @8i vdi afn.

v phén quyen duge qui-ainh chit-chy . Quc~Hi khéng duge
xen vdo linh-vye thue v® Gic-quydn ofn T¥ng-Thong, Téng-
Théng chi ehiu trich-nhidn trude quic~den, Qubc-HPi cling do
ddn by, nhung ngudi asn phy hdng tram ngadi gbm thinh Qe
Hoi. Bét the, t»én thye-1¥, Tﬂng-Thdng duge xem nhiy tugng
trung qubc-dfin w9t céeh todn Ve hon 13 Quffe~Hpi, S tin-
hhigm cla dadn q#y V61l T8ng-Théng vin mwgnh hon 1} a6i véi
Quc~HSi : ad cing 1d qidu 4% hi&u. Hon niue, tip-quén hin
phép cling hudng v& mdt cnidy bing cdeh thd+ chiit sy lign-
a6l gitte qufe ain V& 18ng-Theéng. Nhung théng=-aigp ela Téng
Th¥ng ed th€ g0 nap nhiing lubng du-lufn trong nude.,

Quen-adidn ndi trdy otn Mabileau, this+t tudng, ohn
duge b&-tdc. Thit vy, néu che réng chl o4 Hign-phdp 13
o nén vai trd lanh-deo cobn Tﬁ’ng-Thdng Boo-KY thl vai trd
12nh-apo ndy phdi of tInh-céch thudng xuyén, Nhung - eung
nhu ching ta aan nhin thdy - trong m{t vag giai~dopn edo
1ich-at, Quéc-H{i Hoo-Xy cung €% ndm vet trd chi-ph#fi (32).
V2 theo gido-gsy Burdeou, chi &% nan 1932, sp 1inh-dgo elp
Tﬁ’ng-Tho'n,g néi khdng the col 18 umdt hign tugng ves ngd (3),

——— _ _
(1) 4, Mebileou, Khéo-luag Gz din, trang 50,
"Les Anéricaing ont bati 1e leadership sur une basge

constitutionnelle ; pregt précisduent un lendership
présidentieln,

(2) Xin xem Chuong I (ph¥n I, Thidn 1) ofm_. Lugn 4n,
(3) Burdeou, téc-phily o7 dtn, quy&n VII, trang 274,
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Chinh nbing cufc khlind-nodng chinb-trj, kinh-t€ vh xo-h{i
g 1dn gio-ting quytn-hinh olr T8ng-Théng vh gdp ph¥n vho
vige qua TOng-Théng 1én hdng 1Znh-ty qubc-dadn (1).

Nhu vy, sg lonh-dgo cua T8ng~Théng Hon-EY khdng
phdi chi xufft phdt tx mt csn-bin hodn todn hifn-phip.
Hodn cfnh chinh-trj cing da gép phdn vio sy cfu-tgo val
. trd lanh-dpo ndy.

Binmg, dY sy lanh-dgo dugc phét-sinh t¥ co—ofuy 2.
cife chinh-dfing nhu tgi Anh, hoje tir mdt can-bén hi&n-phdp
ph¥i-bgp véi nhimg tinh-treng thype-t€ nhr toi Hoo-KY, k&t
qui thiu awge vEn nhu nheu : T¢ng-Théng hay Thl-Tuéng via
1% nhd chu-quy®n, vira 1% v§ 1%nh-ty qufc~dfn. Trong ch hat
trudng-hep, sy lonh-dgo 4z duge hda 1% vio djnh-chd.

DOAN II.- SU_LANH-DAO CL-NHAW.

Sau th¥-chign thf hoi, ngudi to they xuflt-hién
nhi®u vi lenh-ty ndi. Th¥i co chinh-tr dwe ndt nhin-vit
18n nidn g% quyBn-hinh thye-sg. Nhmg khdng ed vi lanh-ty
nde quge h¢i nhdp vho dinh-ché., Sy 1tnh-gao cé tfnh-cden
- cd-nhin, vi 18nh-ty vugt trén ché-4f hifn-phdp vh bign
¢8i phhn ndo ¥ nanls cis ch€-d¢ &6. Tuy vfy, ngudi ta vin
xe h3n sy cd-nbAn-hdée quy®n-hinh duge thue-hidn do ede
ch&-af afc-thi phdt-xit.

Theo Mabileau, sy lanh-Ggo cf-nhdn duge nhin théy
dudi ba hinh-thde : 1Znh-dgo adng phéi, lonh-&go du-lufn
v lanh-dgo qufc-afn, '

(1} A. Tune, Lo personnalisction du pouveir aux Etots-Unis
d'Anérigue, trong quy®n Lo personnalisation du pouvoir,
trong 199,



S loanh-aao déng phdi (leadership partisan) duge
tim théy 1pi & ady. pidu ndy khong cé g Ifng 1 vi hg-
th8ng ddng phdi ¢ ob vei trd cye k¥ uan-trong trong sy .
ai¥u~hdnh ché-ad ddn-chh, Toi Y-doi-loi, Y 1945 aén 1953,

De Gasperi wia 13 Thf:.-Tu‘dng vh lemh -ty afng Din-chd -
Thién-chda-zi do, Tink~trgng nly cing CTEIXEW re tod T8y pide
véi Thfl-—'méng Adenguer., Toi Phi~Chdy, hinh-thfe lonh~ago
afng phdi duge phé-bidn vdi nhung h§-théng chinn alng trgi
y&u (systéme de Parti dominmt) (1).

Hinbh-thde 1nh-dgg du-lufn (leadership d'opinion)
duge nhin thdy dudi thdi ¢ Tf CPng-Eda v kinh-nghig¢m
elia Pinay vi&o nam 1952 v idendds France vio nip 1954, Vi
ThL’J.—Tuor'ng az thd teo 18p mbt s 1idn 1o trype—tidp véi atn
chlng mic an phii vugt qua Qubc-Kfi, wit Qufc-EQi khdng qei
dign du-lufn udt cden trung thye vho ndt 1de ndo ad. Sy
lonb-Qqo du-lugn od tinh-cdon mong nenh, chl od tné ho#n
Y mdt sy nhfn edeb nda quyen-hinh vdi Gitu~kign tim duge
wgt thé-lye trong hi-théng hi®n-phdp nhu tpl Hoo-K¥ hoiic
trong hé§-theng chinh-tri nhr toi Ann,

Nhung hinh-tmfe théng thudng nhgt m’za'_su nhdn~céch
héa quybn-ninh vEn 13 s¢ lanh~dgo qulc-dan (leadership
hetioneal), Vi 1Gnh-ty tuong trung cho Quic-gia vh ch#&-g}
dén-chh, Tai nhidy nol, GEe-bidt 18 t5d ede nude £ Phi, oy
chfp nhin nhing dinh ch€ wdi chi 1> hiu-qud cla 1dng trung
thanh @61 vd4i not lanh-tu qud ~gla (2), Nehru, tai n-ag,
Bourguiba tpi Tunisie, Naeser ol Ai-C3p veve.., 1h nhing -
1onh-ty thube Quan-nigm ndy. Hign tgi, ngudi ta o thé nghi
ngd v® tinh-cdeh d8n~cht ofdn mgt vai chédnh-quy®n asd, nhung

(1) J. Buchmenn, tac-phin a3 dhn, trong 356,

(2) Devia E, Apter, The GolA gorat in Trensition, Pringe=
ton, 1955, trang 308,
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ché-dp dfn-cht hifn re toi ode nude ndy nhu 13 nt viZn
Inh tuong-lai. DY ch€-a¢ hi&n-phdp ¢d hinh-timfe nho ai
nue - ché-do Téng-Théng hey ch&-a§ Nghj-vign - chdnh-quy®n
cd-nhén vén chi-phfi co-cfu high-phdp. Sy Imnh-dgo thude
logi nby thfch-hg-p véi sy thyc-hidn thing-nhft vh sy thids
1&p ch&-ad afn-chi. -

Trén 48y 13 nhing 'hinh thife khdec nhaw che sy 12nn-
ago. Sy phin bift ad khdng phli hodn todn ngin cfeh. Sy
Itnh-0go cé-nhin ¢f the 1} mft giai-dopn af tidh d¥n adn
s¢ 1tnh-&pa djnb-ch&-tinh.

P-4
X X

Sy nhﬁn—c tch~hdo chﬂ.nh—qu,y‘én 1am ti3ng uy the vi

- quy¥n-hdnh oo Hnh-phdp,

Thit vy, ngly me, QuEc~HPi - mdt tip-thé ]:chcm.fr
thubn nhit, ndt noi wd cée ¥ kin thudng chdng ¢di nhau -
khing cdn (I‘LZQ‘C coi 1d dpi-dign quytn-lgi chung. Vi chi-huy
Hinb-phép tréd thinh ndt 1mhe-ty od qubn-ching tim vd aéd
gino phd trong trdch Gi®u~-knifn Qubc- -gie,

Trong nii’éu-—klen aé, Hdnh-phdp ph2i duge cbng-nhin
nhimg gquy®n-hinh a®y at vh mft wu th€ trong t8-chde cong-
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CHU ON G 3117

“ ’ H s "
SU BANH-TRUGNG CUa cdc poln-raf Ap-Tiya,

S tifn-tridn cla vas txd Qulc-gia, su nhén-odch-
hdo chdnh-quydn qua a&n ey ting-cudng quybn hinh-phdp, Higén
tong ndy odn xufy Phit % sy oWi-thidt phii d8i-phd vdi
\r 'bEulh-tméng cla cde dodn-th dp-1ye (pressure groups) (1).

Danh-ty "dodn-the $p-1yc ® duge dng a€ cnd o4 higp
h0i, nghigp dodn, h{i x3, nhimg Godn- th€ ndiy - ad blo-v§
quyBn-lgi chung clq dodn-vidtn - cl-g¥ng 5nh-hu5ng d&n hiihe
afng cla chénhequy®n, hudng-a¥n du-lugn bing nhimg phuong-
tign trge~tidp hosie gidn-tidp,

Dg ngodi té-chio hign-phdp v hinh-chdnh, cde
doin-the gay Tay A8i véi gubng wdy chinh~-tri, gt dp-lye
g3 nbu lign-tyc, k®m che hofc thic-afly ep vin-chuy@n ola
b ndy ad, tronh-gdu a€ adi ndy hofic chfng 1q1 mit chuong-
trinh, njt ago lugt hofe mft chénh-gdch (2),

Céc dodn-thd dp~luc, nhu vey of wft vei trd khie

bdn vas 4pd cla chfnh adng. Mygc-tidu cfla chink atng 1% ndm

L d

gix chénh-quy®n, trdi 1pi cde dotn-thd dp-1gc chi tim cden
oy 5nh—l1uc’aa1g adi vdéi Chénh-quy®n (3).

(1) M. Duverger, La vrd Répudblique et 1le régine présidenn
tiel, trang 21.
"Un gouvernement fort egt aussi néeeggaire politigue-
ment, en foce ge la puisgsence Croissonte deg groupes
de pression™,

{2) a, Mathiot, Les "Pressure groups® cux Etats Unis, Revue
frengoise de science rolitique, No 3s 1952, treng 430,

(3) rR.W. Brewster, Government in modern sceisty, 1953,
treng 198, '
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Sg binh-trudng cha cfe adotn-thd Zp=lyec cd hei
nguyén-nhin chinh y&u (1).

¥t mEt, ngudi afn khdng tiw théy noi cde chinh
adng bt sy Ggi didn aby at. Tinh-trgng nhy duge nhgn thiy
ro rét tal cde nude b h§-thong luomg afng. Chdng hon, g
Hoo-Ky, theo gifo-su A. Mathiot, wdi afng dapi-difn ugt phdn
clie udi quydn-l¢i chinh-tri, kinh-t€, xa-hdi, tuong ung
nhi¥%u hofic ¥t véi mei chb nghia vk tin-nguong quen-trong
trong nude vh v¥ phuong-dign ndy, moi atng rit od tinh-
odoh dpi-dign. Nhng wdi afng dgi-difn cho toin dén chd
khéng Gpi-didn riéng bidt cho mdt phdn xt sb, mdt nhdn
ohlng t6c, mdt gini-cfp, mft quytn-l¢i kinh-+& holc xo~hfi .

MPei-difn cho t&t c& cde quy¥n-lgl, wdi adng khdng aje-

bift bho-vE mit quy¥n-lei ndom (2). Tei cde nude theo ché-
3% dc ding nbu tol Phép, khdng mdt afng ndo ty nhin 12
1idn &6 véi wdt giai-cfp, mdt nhdm quyBn-lgi riéng bit ;
trén thyc-t€, mOi dfng a%u cho ring winh th&€-hign nguyfn-
vong cha toln adn. Trong tinh-trgng ad, cde qodn-thd dp-
lye xuft hitn 4€ aoi-aidn vh bho-vé cde quytn~-lei riéng
tu.

U5t khde, trude sy can-thidp cha Quéc-Gin viho mei
Ianh-vye, cde gidi nhin they chn phii k&t hgp thhnh nhung
Godn-th8 vh hudng hopt-ddng cha doln-th€ ad ve chénh-quykn
a€ adi hdi nhmg quydn-1¢i.

gic dotn-the dp-lyc, nghy noy, cd mdt vai trd quan
trong trong sinh-hopt chinb-tri. Cde gotn-thd tim cdch dnh
hubng &€ nhing quy€t-ainh cha Chénh-quydn aé dem phBn I¢i
vh minh, Sy diBu-binh cio ch8-2§ dfn-chl, do &f, cing bj
bign adi.

(1) A. Houriou, Cours de Droit constitutionnel €trenger,
trang 250,

{2) André Mothiot, Xhbo-luln &% aBn, trong 442.
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DOAN-THE AP-1yC VA CHANH-QUYEN,

cde dodn-thd con—thifp vho mpi hdnh-a&dng oha Chénh
quy®n. Thit viy, sw quin-tr] cbng=-vg ob thé€ tuge phén-tich
nhr 1% mdt d4i%n tifn gon vige fn-ajnh vi trinh~-blhy vin-d&
phdi gili-quy®t, vife thdo-lufn cfe bifn-phdp of the cd vh
vige thi- haulh gifi-phdp duge 1lyo chqm (1). Khong 11161: gipi-
gogn ndo oun didn ti&n ad thodt khdi sy con~thifp cha cde
dotn~the.

Hidu-quh clic sy con-thifp thy thufc vdo nhung
phuong-tién do cde dodn~thé s-Ayng.

A 2 ’ [
DO I.- SV CAN-THIZP CUA Chg DOAN-THE VAQ
HOAT-DONG CUA CHANH-QUYEN,

Chc co-quan clng-quyen - Lop-phép vi Hinh-phdp -
a%u 1% mye-tidu cha cde dodn-thé.

- fp-1yc p81 vO1 quic-EQI.

_ Quéc-ESi 13 noi mh cdc dotn-th€ xfm-nhfp vi fnh-
hu?.mg dé-dtng nhit,

Pei Phép, dudi thdi D Tem vd D T Ofng-Hoa, cfc
ngh;-s:_ hodn tobn bj cdc Gobn-the chi-ph8i, Vi d;_n—ba.é’u
ch! cdn 1h nft ngudi dpi-di @n theo nzhis thuong-ngi ctic

denb—t, wit ngudi thy uy cha cdc nhén tu 1gi bén ognh
Chénh-quydn® (2).

(1) Jeon Meyneud, Les groupes de pression en Frence, Paris,
1953, trang 21,

(2) J. Meyncud, Nouvelles études sur, les-seeupes™de *ﬁ"”éiﬂ'ﬁ{bn
en Frauce, PGI'JE*M 196257 tHang 250’. PP
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PEL véi edo dotn-thd, ofe nghi-si, trude het, 13
mit ngudn tin o qQuan-trong, Nhimg tin tife ndy néu dugoe
khei-thde tiing 1de, cd thée gidp che dodbn-the od nhtng phin
ng b higu, ode doin=-thé loi-dung sdng quydn 1{p-phdp
cbn cdo nghj~sl &8 dun ro nhimng dy—én lugt vi nud ng Ggi-
dign v bEnh -wye 18p-trudng ofn aedn-th€ trong edo cue
thio~lufn tgi Qubc-HOi., Ho of th& nnd céc nghi-si vin-adng
cie adng-vign ofn ho a¥ vde vl hofc chffp-thupn mft dy-ludt.

781 Hoe-K¥, cde qodn-thd dp~lye duge coi 13 "Vign
thi b cda Qubc -Hoi n (1),

Cée dodn-thd chi-trong @fn thinh-phin el cde Ud-
Ban, @jc-bigt 13 vy Chli~tich Udaban (2). Ho ctng chif-trong
aen cdc Thugng-nghi-si vi 3:1h-hw?mg chinh-trj olia ode vi
ndy, |

Phinn 1dn e dy-1ugt 1% do nhimg sdng-kién ngohd
QuBe~HJi, dupe sogn-thio bdi oo van-phdng nghidn-efy ola
cde dodn-thd, S¥ kign ndy quge nhin théy »g r§t trong cde
Quée-Hpi cf:.a Tifu Bang, Theg cude ai%¥u-try odp gido-ay
Harvey Welker vh clng eude 18p-phdp toi Ti€u~bang Ohio vio
ném 1929 i 1939, chi o4 25 o/o cde dg-lugt 18 do sénge
kitn oln ofc nghj-si cdn 74 o/0 xuflt phit + céc Totn-thd(3)

Trgn binh dign lién~beng, Enh-huéng cla ode dodn-
the suy gilnm hon, 1t nhet 1% a#y véi vige chép-thugn nd+
ago ludt o 1¢i cho dodn-thé, nhung 5.nh—hu5'_ng ndy vin edn
mgnh g€ cnéng 121 nhimg dgo ludt hat 1gi,

(1) A. Nethio$, khbo-1ufn a3 dén, trang 456,

{2) Davig B, Trumaon, The Governmental process, New York,
1955, tI‘E‘J‘lg 369. :

(3) v.0. Key, Jr., "Politieg, Parties and Pressure Groupgw.
New York, 1956, trang 167,

e e
‘

L]



- 167 -

B. jfp-mve p81 vO1 HANHE-PHLP,

Chénb-phd ¢ling nbu cdc co=-quen hinh-chénh elng
khdng thodt khdsi fp-lyc clo che dodn-thé.

Tei Phép, trudc thdi p§ Ngi cfng-Hda, cfc Tong-
Trudmg thudng duge lye chon trong gidi nghij-~si, Do ad,
ede T8ng-Trudng phli chiju Ap-lyc ole of=tri vh cde nhdnm
tw 1gi, wlt dp-lyc mgnb-md vl ngubi ta tréng chd & vi Téng
Trubng hon 1 & ndt vi nghj-sT tiuing.

Ngodi Chénbephl, chc doMi-thd tim cfeh thi&t-15p
cfe wli 1i8n l1gc véi cdo comguen hdnhe-chinh a& chi-ph#i
cée co-quen ndy. Theo Jean Meynoud, céo dodn-thd g% gy
fnhehudng a6i véL odo co-quan wdi duge thinh-1fp do sy
binh-trudng nhidu-vy olea Quc-gin (kinh-t§, ky-nght,
thuongenpi vov...) hon 13 a6i véi cdc BS ai o +d 18u vh
Guge thtn nhudn § tulng odng fob vh chli-quy®n (1),

Tod Hoa-Ky, . quydne-hdnh rfng rfi cla vi Téhg-Thong
1hn cin blng 4p-lue ofle ede nndu by lgi. Nhung ngodi Phd
T8ng-Théng, cdc don-the tim oden xAu nhip ¢ée BE, ofc co-
quen bhechénh, Cée co-gquan ndy cé 1idn lpe véi cdo td
ohde dpi didn cdc quyen-lei vh cfng-tde thudng xuydn véi
cde dodn-the 16n (ching hen, B§ Cenh-Néng vdi Liln-dodn
Quo-gia nlng-dtn ; B§ Thuong-Mpi vdi Phdng Thuong-Mgi Hos
Ky ; BY Gido-Dyc véi Hifp-Hii Qubo-Gia Gido=DYc ¥ev...).
Vi nbimg lién-loc ad, Hh-phép cf phuong-tifn a€ nidu rs
cde vEn-a® vA od th¥ tin sg ng-h{ cla mft phtn ede 1ye-
lugng kinh-t€ v& xB-hi (2). Fhung afi véi cdo dodn-thé,
ad 1h nft co-nhdi af gty 3.1111-111:&115; adi vdi chénhequy®n, wt

dnb-hudng thulmg @dng e ngoi (3),

- - —r—

(1) J. Meynawd, Leg groupes de pression en France, trang 207.
(2) V.0. Key, JR, tdc-phéin &% afin, treng 169,

(3_) A. Methiot, Khlo-lufn 43 a¥n, trong 457,
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mdm 1gi, céc dotn ~the dp-lyc adng wot val trd quon
trong bén cgnh Ghédnh-quy®n. Inh-nubng cha ofc adohn-th€ thy
thude vio céce phuong-tign wd b Ba-Aung .

-~ T 1 9 . o2
@MIL-HWMQﬁNﬂ&WWGWAdCNMJ@.

odc dom-the cf-ging thuyét-phyc, de dec nng
vién chife cé thfm-quydn, phé-hogi hogt-dfng clia chénh-quy®n.
cung cd khi ho gy-dyng nhung phuong-tign tM=chénh vi cd
nmmg hinh-agng trge-ti€p.

céo dotn-the cé th€ thuy€t-phuc nhh clmfe-trdch cf
thfn-quydn ve tinh cdeh chinh &éng che ydu séeh cho hg,
fnuy&t-phyc bing cfeh trinh-bly nmmg ufn of hep-1¥, nhing
thi-1idu xdo-adng vk khdch-quen, cde @otn-th€ a%u cé nhung
co-quen nghidn-cdu vh suu-tém a8 cung-cfp thi~ligu cho mye
tidu ad.

Sy de dpe cung 1 wft phuong-tign thudng awge su-
dyng. DOL véi cfe nghi-si, he de doa khong tmg-hd trong
cube bhu-ck, Tod cde Quic-gla mh nii-che khdng quge én-
ainh, céo rodn-thd khéng ngn ngei 1§t a8 ndi-cde qua
trung-gion ohn ode nghi-si bgn. Tl Phdp, dudi thdi P§ T
Céng-Hde, cf nhiku cufe khimg~hofng chinh-try 4o cdc Gotn~-
thd ghy ra : Nfi-cde anard Morie by 18t a8 (thdng 8 nam
1948) vi sy chéng a¢i che cde nghigp-toin thy 3 ndi-cdo
René Pleven (théng gitng 1952) vi dp-lye cha cde nhin-vién
Hbo-xe 3 nbi-ede René Moyer (thdng 5 ndwe 1953) v1 phan-vng
cle gidi ndng-dtn (1). Sy de dpo cting nhim cdc cdng-chic
qua sy thing shubng, thuyén chuyén v.v... Nhung higu-qub
clo phuong-phdp ndy thy thudec nhing bho-&im mh ngudi cong-
chdo dugc bng do qui-ch& cha minh. '

(1) J. Meynoud, tde-phil an atin, trang 31l.
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cde dodn-thd cd th€ phd-hogi hogt-afng oda Ohdnh-
quy®n bdng cdch bft hop-tée. Toi Anh, Lin-dodn sdt vi thép
(Iron and steel Federation) 4% od théi-ad ndy khi Chénh-
quy®n qufc-hiu-béo ngdnh ky-ngh§ thép vio n¥m 1950 (1). Tgi
Phép, phong-trdo Poujade ar ting xud dye dtn chdnﬂ khong
np thut,

N#u cdAc pbhuong-phép ndi trén khong wong lgi két-
qub, cdc dodn—the ai a&n ohd o nhimg hinh-4fng mgnh-bao
nhu t8-cifc nhiung cudc dinh-cbng, bifu-tinh v.v...

Sen clng, cfc phuong-tidn thi-chénh cung 1h thift-
y€u. Cdc aotn-thé€ tdi trg hogt-adng ola odc chinh adng
hofc mua chude cde vidn chdc ¢f thfm-quydn a€ hg dng-hd
y&u sdch clea minh. Tei Hoo-KYy, cde aohn-th€ 43 chi-tidu
nhing st ti®n kh&ng-18 vie cfc vige ad. Tx 1913 d&&n 1918,
Hidp bdi cde nhd shh-xuflt ruou vie Hon-Ky 4% chi-tidu
4,457.941 My kim 4% quge ch#p-thufin nhimg dgo ludt ¢d 1gi
cho don-vidn, ti 1934 &¥%n 1935, Nghiép-dodn A.F.IL. & chi-
tidu 1.598.181 My-kim, Phdng Thwong Mgi Hoo-Ky 2.129.7392
My-kim (2).

Nhing phuong—tigh ndi trén quge st-dyng thy theo
hodn cfnh v hifu-qud cle nd thy thude vho thé-lyc ribng
ot mBi Godn-thé,

Nhung dl sao, v& nhﬁng,phucng-tién ad, céc dodn
the énh—hu&ng d&n sinh-hogt chinh-tri trong nude. Sy d&idu
hhnh ch€-3% dfin-chd vi th¥ md bi bisn adi,

(1) J. Meyncud, Les groupes de pression, Poris, 1962,
trong 54.

(2) A. Mathiot, Khdo-lufin &2 d%n, treng 463.
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poAN-THE Ap-1Uc VA sy pIBu-minm
A ks a3
cHE-D( DAN-CHU,

Gidowguw Burdeau phén bigt hei logi doM-thé fo-1yc:
mdt logi &oin-th€ tim odch ad che chdnh-quy®n ben cflp quy¥n
l¢i cho winh ; mdt lopi th hei "khong thinh-nguyén nd 1pd
sel khifn, khdng khei-thde quy¥n-hinh nd 1pi she-dgng quy®n
hinh* (1).

Chinh Topi Godn-th€ sau ndy, theo ong, da gy ra
bitn-aPng trong sy &i%u-hdnbh cle ch&-¢¢ dfn-chli, L} nhing
Quytn-lye thye tpi, cde dodn-thé kidng nhing 18 a6i thh
cla quytn-lye ludt @jnh md edn od khuynh<hudng mubn thay
thE quy¥n-lyc &6 (2).

Fhu v§y, trude cdec doM-th€ chn phdi ob mdt afi-~
lge @€ duy trd sy quin-binh gite cdc lge-lugng trong x&-
h{i, ot a1 lyc obl od tnd uge tine théy noi mt Hnh-phép
vang mgnh.,

-~ ? 2 A 2
DOLN I.- HAU-QUA CUA SU CAN-THIFP CUA cAG
POAN-THE AP-IyC,

Trong ch€-4¢ dfn-chl, ngudt dfn of guy®n phdt-bidu
nbung nguy§n-vong cla minh vk 1hn the ndo @& chénh-quy®n
iuu ¥ @€n. Cde quydn ty-do ngén-lufn, ty-do 18p hdi beo
gid cing duge coi 1k cWn-thidt gf b8-tde quydn ty-do ehfnh
tri vi né gidp ngudi a8n phét-bidu ndt edeh hlu-hiu nguyn
vong cha ho, '

(1) fugdeau, Traité de Science poli'tiqué', auyén vII, trong
3 )

(2) Burdeau, tdo-phdn a2 a%n, quy®n VII, trang 141.
"Pouvoirs de fait, ils ne sont paa seulénment les rivoux
du pouvoir 1égnl § ils sont ses remplagents®,
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_ Do ¢4, sy chi-trfch cdc doh -th& &p-lyo khdng nhim
sy bign buu mh nhln uy quyn cba ching. Sy hién hiu cla

cfie dodn-th€ khdng pbuong-nei d€n ché-ad dtn-chl, néu trude
céc dodn-thd, Chdnh-quydn bj Ap-lyec nhung van cdn duge g
do quy&t-@inh, Vén-a® duge a3t ra 1d kiém-sodt ky-thufit
Mn-budng vi thi-nguyén cla cde dadn-thé ngod hhu trénb
nhimg sy mue chube cd th? cd adi véi cde nhdn-vidn cla
Chénh-quy¥n, '

Nmmg tink-trgng lei khée bin khi cée dodi-thf vugt
qQua cuong-vi cha ké thinh-nguyén, khi trude cfe Godn-thé,
Chénb-quy®n n¥t sy tp-do quy&t-ainh, mfs uy quy®n a€ of thd
Ldm trong thi cho nhimg yéu sdch aéi nghjch. Theo Burdeau,
ditu bit thudng a6i véi cfe dodn-th& p-lyc khbng phii 1x
con s cha ching, khdng phdi 1% phuong-tign vd sy Joh-ky
cha myo-tidu md 1 s¥ tidu dBn quybn-lyc ofa Qulc—-gia (1).

Tei Phdp, Qudi thdi P Tom vh DE mf Clng-Hdn, nhidu
ngudi dling denh-tY "Qubo-gin bi bao viy" (Btot investi) af
chi tinh-trgng aé. "Quéc-gia thn tol trong sy uy nghi hinh
tfe cla nd, nhung nhung ngudi phét-ngén vh hdnh~agng nhén
donh Quéc-gic khdng cdn duge ty-chd trong sy phén-Godn vi
ige chon™ (2). Trén thyge-t#, nhimg ngudbi a6 bi thic-ady béiL
nhing quy®n-l¢i téc-adng +ir ban ngodi olng nhu ngey & bén
trong.

(1) Burdeau, tée-phflu ¢% dfn, treng 138,
_ "Ce qui fait alors l'anormalit deg groupes de pression
ce n'est pans leur nombre, leur moyeh ou L'égoiame que -

T troguit leur pbjectif, c'est 1'évoneacence du pouvoir

dtntiguen,

(2) Jean Meynoud, Nouvelles dtudes sur les groupes de
preselon en France, trong 370, |
"L'Etat subsiate dons sc majesté formelle mels ceux qui
perlent ou agissent en son nom n'ont peas ou n'ont plus
-iﬁd§pindunce'dans les jugementes et autonomie dons les
choix®,
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Sy boo viy ndy dua dén hel hiu-qu. MOt mit, nd
gidi-hen kbd-ning clo chénh-quyen vh ngin edn sy con-thigp
vio ndt s vin-g® hofie mdt vii lonh-vye. chidng hen, tegd
Phép, Chinb-quy¥n nhin thiy sy oPn-thift phdi thge-hign
nbime cube chi-t8 trong ltnb-vye kinh-t€ vh tii-chénh vi
thudng cong khai t& § &inb odi-ts ad. Nhung cuffi cung,
chédnh-quy®n ctng khdng lide duge gl ngodi mdt vhi bign-phdp
so thifn oh hifu-lyc cé th€ bj cdc quong-sy &% vd it
cdeh d8-dhng, Hogt-adng oha odc co-guon odng-quy¥n, do &,
bi t8-1i8t mt ph nho. MEt khde, Chénh-quy®n bi chi-ph8i
bdi ofc nhén tu lgi. Cde nhém ndy ddng trong béng t8i,
ngigt dfiy® cdo nhin-vién cla Chdnh-quytn vd bufe he lidm
nhitng bidn-phép of lgi cho doin-thé mlnh. cubng ndy Chénh-
quy®n holn todn 1¢-thufec vho cde aodn-th&, nhft 1% cdc
dodn-the of th€-lyc. Bt of ai - nghi-si hofc nhan-vidn
chénh-quyen - ¢é ¥ djnh chéng lgi, se b} legli tri ra khdi
phou-vi chdnh-quy®n. '

Khdng nhung lhm phuong-hgi @&n uy quy¥n cha Qufic-
gin, efc dodn-thd dp-lyc cdbn xBm phom a®h k§-1ubt cha xo-
hdi. Lon dwg th8-lge cla minh, cde qotn-th€ hinh-adng g8
Gem ph¥tn 1¢i v2 minh vd chuyén nhing génh ning cong cdng
seng gidi xhdc. Khuynh-hudng nhy duge nhin théy trong djc
hot thi-ohénh cbng véi ey phin-ph8i cée kholn chi thu oha
Qubc-gia. Nghy noy, ndt s6 thc-gih coi sy lgn phét 12 hfu-
qud cla sp th-khude ky-lult cha cde dom-thE : cde nghigp-
Godn thg cé trdch-nhigm chinh v® phuong-dign nby., M0t sd
ngudi lgi thém ring nfu &fc quydn chia cde nghidp~dodn khdng
p} hgn-ché€, n¥n kink-t€ thi-truing se chiu nkimeg sy thigt-
hoi khd odu chaa (1). '

(L) J. Meynoud, tdc-phfn 4z din, trang 379.
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Uy-quy®n Qufc-gia bj gihm sit, kf-1udt thp-thé
khdng dugc duy-trd thi quy¥n-igi ohung khé Guge bho-dhn.
Thit vy, dl ring cb the o wdt vhi sy tring-hgp nsiu
nhién, quy¥n-lei rifng thudng tuong-phin véi sy thype-hign
quyen-l¢i chung. Khéi-nigm quyBn-lgi chung tuy khé xdc-
dinh, nhug chfc chdn ring khdng phdi 1% t6ng 98 cde quydn
1gi riéng. Theo J. Borthélémy, khi ngudi te 42 thda-nan
dgi do 88 nhung quybn-loi riéng, ngudd ta phdi hy-ginh aft
nude (1),

u$t hpu-qud tai hei sau chng d¢éng Guge luu ¥ 1h sy
t€ phfn lult-phdp, Nhd 18p-phdp, audi dp-lyc cla cfec dodn
th€, they vi 12w ludt cho tHt ch mei ngudi, lgi ldm ro mdt
88 qui-téec 8¢ dp-dyng riéng cho wht nhdm ngudi. Georges
Ripert dn viét : "MOi ngh® nhin duge phép-luft md ho ydu
chu. Chinh-quy®n khdng xhé mgnh &€ ch%ng lgi sy phéng-téng
aé cho tu 1gi" (2).

N1 tdm 1pi, sy con-thidp cla ode dohn-thé dp~Lyc
¢t 1da bign i sy dilu-hinh ch€-ad dfn-chd. Robert Tuce,

(1) J. Barthélémy et P. Duez, Troité &iémentaire de Droit
constitutionnel, Paris, 1926, trang 289.
"Loragu'on cure donné satisfostion & tous les intéréts
contraditoires qui clament vers 1'Etat, lorsqu'on aursa
cédé cux réclamations contraditoires des agricul teurs
et des industriels, lorsqu'on aure voulu &tre protece
tionniste avee les producteurs de matidres prepidres,
libre-échangistes avec industriels ..., lorsqu'en wr
* mot on aure satisfait le plus grend nombre poseible i
d'intéréts porticuliers ... on cura sacrifié le pays'.

(2) G. Ripert, Le régime démocrotique et le droit civil
modexne, Poris, 1936, traong 419.
"Chogue profession regoit le droit qu'elle demande. Le
pouvoir golitique n'egt pas ossez fort pour régister &
ce déchainement d'intérésr..
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ngt te’.c—g'ig‘. Hoe~KYy, cho a6 1k 'adt trong nhing tei hoa clia
thdi-api®(1). | ‘

Trude tinh-trong nhy, odt Chinh-quy®n vong mgnh 13

di%u chn-thi#t a€ ngan chin nhing Mb-hudng khéng ney cla
cefc dohn-thé,

DOAN II.~ QUYEN HANH-PHAP M4NH : 861 Iyc cla
CAC DOAN-THE (2).

Thit vy, Quc-HOL aZ trd thinh mdt chién-trudng,
noi &6 céde nhdm tu 1gi tranh ddnh nhou. Gido-sr Burdeou
vi€t ring : 06 fu-cdch a€ difn-td quyBn-igi ahung, Quic-
HOi 13n tr6n trude vei trd ad, vei trd mh Quic-HSi khdng
the 1dw trdn vi thifu ngudn chm-ing. Bbi tug, QuBc-HOL a4z
phd bhy mdt quang-cinh md ching ta 4% bigt ro, queng cinh
ctia mgt noi tronh-chép giltta nhtng ngudi thy uﬁr clla nh{'mg
s¢ 4di hdi vifu hifn udt sy chia ré trong cdng adng qubc-
gin® (3).

B& th€, chl cdn o Hinh-phdp 12 ¢ thé duge coi
1% bifu-hign quy¥n-lei chung, Vai trd cha Hinh-phdp 1% nesn
chiin nhimg y8u sdch cla cde dodn-th¥, cen-thidp &€ thi &inh
nhimg quy¥n-lgi tuong phdn, hinh-abng a8 1€p nhimg kholng
tréng trong vigec api-dign cde quy®n-1¢i vd 12 th€ ndo 48
nhiing k& y%u kém vh nhimg ké lgng e khéng b quén ling

(1) Rgbery Luce, Legislative Agsemblies, trong 421, vign

dfn boi David B, Trumen, tdo-phfm 4% dfn, trong 501.
(2) M. Duverger, tdc-phén 4% d%n, trang 21,

"L'executif tend & devenir pingi le contrepoids prin-

cipal des groupes de pressiont,

(3) Burdeau, tdc-phfin a7 aMn, treng 321.
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hede bi ép ch® (1).

Nmmg di®u 61 et 1% Hih-phép phdi duge vimg-
mgnh, Hinh-phdp néu qud 1§-thude vic Qufc-Hpi, thi clng
khong @dng Guge wdt vai trd ndo. Tei Phép, trude thdi D§
Ngl Cfng-Hde, theo M. Duverger, "trong nhimg di®u-kidn cp
th€ cln chd-ad Nghi-vign, trude cdc dodn-thd dp-lye, wdt
vi Thﬁ—Tuéng xufft phdt th Quée-Hpi gi8ng nhu vi tidu-vuong
Bourges, hoin todn vft 1ye trude cde 15nh chia® (2).

Nbhw v3y, quy®n hinh-phép phii téng-cudng a€ tréd
thanh n{t a#i Iyc chinh, cW-thifi gd trénh cho Quc-gin
khdi bi chia x& bdi nhing su 28n-higp cha ode qgém tu
logi,

Hign-phdp nim 1958 cha Phip, khi tidng-cudng quy®n
hinh-phdp, a2 g8y ro cho cdc GoMi—thf nhi®u khd khén (3).

Cle dodn-~th€ khdng cdn o the kdu 801 a8n Quic-Hi
V® wpt quyft-dinh obg BEtnb-phdp 1ién quan d8n nhimg vdn-a®
thuge thin- quydn chuyén dfc cha Hinh-phdp. Ngodi ro, sy

(1) J. Meynaud, Les groupes de presgsion en France, trang
321,
".oo le rGle de l'exéeutif pourrait Stre de faire bar-
Tage aux revendicaotions gul trouvent en permanence une
audience execeptionnellement £tendue au Poarlement, d'in-
tervenir pour arbitrer entre les intéréts gpposés ...,
d'egir pour combley les vides dans 1g représentation
des intéréts et de faire en sorte que les Taibles et
les silencieux .., ne soient pas gystémetiquement
négligés ou derasds".

(2) M. Duverger, tdc-phfn a3 d&n, trang 23.
"+... dong les conditions concrdtes du parlementnrisme
frangais, un chef de gouvernement issu de 1'Assemblée
ressemble, en faée d'eux (des lobbies) au petit roi de

Bourgeg en foce des gronds féodoux, presque entidrement
&égarmér,

(3) 7. Meynaud, Nouvelles études sur ..., trong 260.
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cen-thi§p cln Hinh-phdp vio thi-tyc 12m vige clha Quéic-

Hpi (1) cing hon-ch®€ mdt phhn 1dn tnb-huéng cha cde Gon-
th€. Sou h€t, véi sy cdin dodn cdo Téng~trung kidnm nhign
cinfe-vy dfn-bvifu Qufc-Hdi, chfe-vy dpi-dign ngh¥-nghigp cf
tfnb-céeh quée-gia vh wei bogt-@fng o tinb-cdeh ngh®
ngbigp, Hifn-phdp nim 1958 nh¥nm bro-ahn cho cde Tng-Trudng
nit sy afe~1fp adi véi cde Quy®Bn-lgi tuw ...

b
X X

™o 1gi, chi od sy tdng-cudng quy¥n hdnb-phfp 1d

bon-ch€ duge dp-luyc che cde aoM-tnéd, Nhitng bign-phdp kifn
gaét quoe nhfin thdy toi nhid nude thudng khing gié.i-quyét
Juge vén-gh,

| chi cé wdt Hinh-phdp mgnh méi bho-ve duge quyBn-
lgi chung trudc cde dodn-thé, Qufc-HSi - n§t lanh-vge hink
a9ng thufn tign nhft cho cde aodn-tné , mdt noi trenh dlnh
gitic cde quyBn-lei - khéng th€ duge cdng nbin udt vei trd
uu thing trong Qubc-gia.

- : '
(1) Xin xer Chwong IT (ph¥n I, Thisn 1I) olis lufn dn.
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PEAN TrHIGEN II

NHUNG NOUYEN-WHAN RIZNG BIT co cic wudc £ pur.

Thém vho nhimg nguyén-nbin chung duge nhin thely
tgi bRu b€t cde nube, SI tdng-cudng quybn hinh-phdp ocdn cd
‘nhlng nguyén-nhin riéng bigt cho cdo Quc-zgio £ Phi.

Céc nude ndy, sau khi thodt khdi tinh-trong ngogi
thugc, vin odn phly gig"-quyét nhi%u v#n-a%® khé khan,

Chénh-quy¥n ludn 1udn phii A0i~phd vdi nbimg sg
bdt on i trong ndi-bd cha Quc-gia, ad 12 nhing khuynh—
hudng phén 1y xust Phét 4t mft xT-hpi cf-truy®n vi khéng
thubn nh&t ; bén ngodi, a6 1% sy de doe cla ngogi bang.,

Ngodi re, udt vih-gd trong @al khéc obn dugce
Chénb-quytn agc-bift chd-trong 1% 1 800 thodt khdi +lnhe
trong kinh-+48 kdm g mang.

€ thyc-hign théng-nngt v blo-vé dPe-1§p oling nhu
a€ phét-tridn kinhe t€, cde nude £ Phi ot of mdt Chénh-
quy®h mgnh hay ding hon eln of mQt Hdnh-pbdp menh.
 Ching t6i g3 1¥n lugt khho-gdt .
Chuong I1,- Vf[n-d‘é"thuc-hién th¥ng-nh#t vh bfxo—vé
dﬁc—lapo

Chuong IT.- V&n~a% phedt—tridn kinh-t#,
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CHUONG T

VAN-2 THYC-HIEN THONG-wmAT v) BAO-VE DYo-Lip.

Scu kbi thodt deh ab hg cla ngogl bang, wfi 1o &u
cha cde nude £ Phi 1k 1im theE ndo g€ thye~hign théng-nngt
vA bho-vi Goc~13p,

Thitt vy, ode nuwde £ phy thulng phdi chju dp-iye
cla nhing lye-lugng 1y tAm xudt PLEE 6% mit xF-h§i of-
truy®n va khéng thuhn nhét, Trong xZ-hdi ¢, nhi®u nhdn
ngudi dj bidt v chﬁng—tac, tdn-gido, ngén ngx, mge a
ehung dung nhau trong elng wft 1Znh-th§, nieng khdng olng
mgt ¥ thfe vh quy®n-lei chung, khdng olng od nhting tinhe
adm chung. Ho chi bigs nhing khudn khd nhd bgp che gia-
dinh, cbn xa-thén ... |

Georgee Belsndier q% 3e-bift luu ¥ a8n tinh-trang
Ny tei Phi-ChAn s Quyen-lye trung-uong ch{ chi-ph#i guge
nhimg tinn & ghn, chf & nhimg noi ¢4 ngudi ta ndi thily wit
t8-chie chénh-quydn ; nhimg +inh ngooi vi cdn gill 1pi sy
Wotri vA nhitng co-cfly ti¥n-qubc-gia. Mnh-trang ndy 12 .
hiu-qud ofg nhi%u'yéu—tﬁ, G3c-bigt 1b sy bHt d¥ng chﬁng-tﬁc
v van-hdéga. Trong nhing di®u-kitn aé, cde ranh gidi chinh-
tri chua quge »g rét v Qubc-gia chi 13 0t hidn tupng

méi md (1),

(1) @, Balandier, Remarques sur les regroupemnentg politiques
africaing, Rewvue franiaise de science politique, No 4,
1960, trang 841, "Seuleg les provinces centrales sont
profondément marguees bar l'organisation étatique et
nettement soumiseg oy pouvoir central ; les provinces
pPeriphériques ont davantoge conservd leurs structures
préétotiques et leur dutonomie. Cette situstion résul te
des facteurs multiples, principalement sev de 2thété-
rogéngi té ethnique et culturelie qui est rarement dopmi—
nee. Dona ces conditions, on couprend que lesg frontidres
Politiques soient elcore incertaines et que 1L'Biot-Notion
eppored sse comme un phénomdéne nouveau®,
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Uit kbée, mic ay 43 duge aPe~18p, cde nude £ Phi
lubn 1ubn phhi chju dp-lye t pan ngohi, nhf+s 13 nhing dp-
lye xuft phét 4y cufc tranh-ch#p gifin hoi kh8i Dong vi Tay.

¢ : Truée tinh-trong ad, ohénh-quysy mghh 1h qiv%u php-
it hifn nhisn, :

-Mpcec 1 -

ViN-p2 THONGWHIT QUOC-GTA,

Toi mdt of Quic-gipn P2y -phuong ning Thyy~-s3, oin-
Nasdpi, din-ching khdng eting wpt ngudn gdc, mpt tén~gido,
m@t ngdn ngu ... nhung ho ¢d gt "¥ mubn stng chung*, Nndm
ngadi aé hop thiny ngt "dohn—the chinh-tpj » thye-sy, ndt
Qbc-gin theo ding ¥ nghia phdp-1y v& tinh~th¥n ofa né,

-

Tinh-tre.ng ndy khdc hin dudi bhu tryg g Phi, mai
nhi¥u nei, Qubc-gin chi 13 nhung hinh-thife phépy gif\.-tg.o,
k&t-qud ofp nhing QUYEt-Ginh ddc qodn el nhi ctu—-quydn
thye-dan . e tag Phi-Chdu, ronh gidi Qubc-gin thudng ch
12 nhimg dudng théng nhy nhtmg dudng dquge k& trén wdt bin
¢O. Toi noj khde, tuy ¥ Rigm Qufc-gin dz duge thinn hinh
tr 18u, nhumg dse tinnp c8-truytn vy khéng thuhy nhEt ola

xe~hdi X l2m ghe cufe s¥ng thdng-nhdt tré thinh wong manh,

DOWY I.- pYc-riNm c8-TRUYEN v) KHONG IEUAN-NHLp
. cU4 Xi_mpr £ puy.
' Xo-h{i £ phi c6 mjt khu-vye c8-truyn trong g4
ngudi afn cnl bift cf khudn khg 8ia~dinh, x3 thon s b8 1gc.
Yo Thém vho ad, ay bat dong chﬁng—tac,, ngon ngx, t0n-gifo cling
12 wht trd 1y trong @ai oho 5% théng-nhat QuBowgin,
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Ao MOD Xa-HOI oB-TRUYEN.

Trong ede xa-hpi £ phi, ngudi ta

odeh bidt stu xa gide
truy®n. Xhu vyge ti¥n t

Khu-vye cé-truy®n gdn

nhin thiy njt sy

Ehu-vize ti®n ti#n v khu vge cf-
i€ gbm mit thidu-so dan=chung &
thanh-thi oo cudc song chiu fnh hudng van-hd

ol da 8 ddn-ching v

nhfi-ng phuong-tign s@n—xuﬁt loe-hgu, glao dj

trong khudn-khd chs md
subsistonce) (1). Hp o
truybn,

ol £ Chau, nd®
cfu x2-h3i r¥n chde. N

t n¥n kinh-t& sink~ho

a Tay-phudng.
tn stng bing

ch véi nhau

ot (€oonomie de

ki quen véi nhung don-vj xo~h{i 8-

N van-minh cf-kinh gx
hi®u ché-a$ 1fp ro

¢é mdt tinh-cdeh g0 nhw thidng ligng khién

ddm xfm phen,

Dén-chiing fn-p
500,000 x2. 8i xa 13
riéng bigt, ait audi q
cing 1k wt Phép-su (B
phgn cla nguadi dfn tro

¢y th nghn xua, vAn g
ndt don-vi te-tri od
Uyen di%u-khidn ola n
rehuene) o avy ad uy
ng x2 thy thube vdo g

tgo ro ngt co=
bao thé-ky 43
cho khong ai

8ng trong hon
mdt adi stng

§t xa~trudng
quy® . (2). Thin
ici-cfp (caste)

cla minh, H8-théng gici-cflp ndy Quge qui-ainh ch§t-che, M3;
8loi-cfp 1b ngt thé-gid rid¢ng bidt, gdu 2¢t nhém ngudi

clng 1hm mdt ngnd che
Iz oé i w&y muoi thé-
cling &t dudi quytn mj
s¢ king ki rigng, od
ké khdng theo tue 12 ¢

truy®n con néi, clng
b, cdng od nhiing t5p
t vi ehl-huy, w81 gio
binh phgt ro ring g€
ke gici-cfp (3),

(1) Tr¥n-viin-yinn, Hign tinh xB-h$i £ phy,

1960,

(2) P- G'OllI'OU., l'AEiE,
Indiens, trong 3388

theo mdt td-chido
-quén gifng nhau,
i-cfp ¢6 nhing
tring-try nhimg

Qué Hwuong s6 11,

Paris, 1953, chuong XXIV. Villages

{3) J.H. Rutton, Les castes ge 1'Inde, Part

59 vi k& ti€p.

By 1949, trDJlg
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Pa s atn cfng Mien Pign, 1dc ndo eling quen s8ng
t8p -trung trong cde ldng mge chung quanh cde aby chlia., Nim
1948, Uy-Ban nghidn-cfu cdi.48 hnh-chénh dja-phuong a%-
nghi coi wdi =3 1 13t " Ofng-Uda nhér o4 ngt xE—truéng dugce

clng-nbhin wpt Qui-ch® Gfc-18p vdi chinh—quydn trung-uong(1),

Tl Trung-Hoa, nhidy &ic~dinh hop thhk ngt xz, X
thon cd nhimg lupt 1§ ridng, nhidy khi duge tdn trong hon
phép nude, of nhing sgi a8y v8 ninn ring bufe con ngudi,
Tri®u-ging cing 4% cho ode Xz nhidy QuUyBn-hon vy chinp nhé
s¢ phfn quy®n dia-#phu'mlg nén sau pd4 1% cd bidn-od 1én
thl ehdnh—pnd swp ¢8 nhung khong cé sfe manh niho of the
lam ton rd tdopdg xe-hfi ad (2).

Tl Nom-Duong, da sg d8n ching vin odn néng dhu de
huong aédng, ho sBhng theo tye 18 c6’-truy'@n, b rdng budo
nhi®u vdo ode dodn—thg §ia-i9c, phudng, npi VeVe.s T8-chife
el tri quéi thdi ngog thube 47 awa vho cdn-bdn a6, thanh
tht n3i wi®n cd wht ch&-d{ ridng vd phuong-aign h3nh-ghény
Ve chénh-trj, Neudi Hbo Lon v duy-tri x2 thén o & bie
dudi ctng ocdn h§-théng cei-tri rBi qWn ghn 12p cdc khy,
quin, thi-xy ... (3).

- Tod Vigt-Nam, ) bao th8-kcy, x3 thdy quge hudng
09t ch€qd % tri v® hdnh-chdng cliing nhir vb t2i-chdnh, Nhj
Vuz cing nhw Tridu-giny hB nbu khdng of Quy®¥n-hinh g a#s
vIi emfe djch cing nhur agn ching trong x3. Do &6, cé quan-

di€n cho ring cde xa an wgc nhign bifn thinp nhimg +i8y

(1) NguyEn:vén-Tuong, La démocratie en Asie, Lufn én mign.
81, Ludt khogp Bpi Hope Seigon, 1965, trang 174,

= (2) Sion, Agie des Mousgons, vign 4% by Tang-xufn-gn,

Pla-1¥ £ chay,

(3} ¢. yonr, Kehin, Major governments of Asic, New York,
1963, treng 540, :
Dodn Thém, Iuge Khdo vk High-phdy odo nuée £ chau
icg.sgién-phép Nem-Duong, Nghién~ cyp Hinh-chénh gf 12,
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qufic ¢ tfnh cdoh bift 1%p adi vy nhew vi ngny ob aes v
nhi Vua vd TriBu~ainh, Newge 121, theo giz{o—lsu Viequéio-
Th8ng, n¥n th&ng-nhgt Quic-gia kbdng phis vl ch&-8% xT-thén
tW-tri ndy wd by t8n~thuong, 8¢ kiBm-sadt odg nhd Vua v
Tri®u-ainh vAn of, Tuy nhién, Ong ctng nhin nhgn v @jo-

" th€ nhidy ving khd hidw trd, dign-tich lgi knd rong mh

Phuong-tign gloo-thdng 1pi nghdo nén nén ey ki&n-godt cong
vife 1t odn cée chufe djch xa trong toin qulc rEt 1% thidy
sét (1), Nhung ad sae, ch€-d8 xo thdn ty tr} clng 4% tgo
Te oho ngudi dhn ndt "tinh-th¥®n x7 thdpe ngin tr& phtn nko
8¢ phét-tridn ¥ tmfo qufc-gin, Ngudi néng-atn qué v thow
thi&t véi lang xa, thudng khbng ohd trong a#n nhmg gi xby
re ngodi 18y tre xenh cen

Cling nhy xa~hdi £ Cheu, xg-hpi Phi-Chiu cdn gify
lei nhing Aon-vi c8-truydn. mheo cAc nhi x2~h{i hoc, ban
agnh cde Qbec-gic, mit lopi 8 hep chinh-trj ndi né, edn
06 hai dinh-chg xa-hfi khdc ; cde "xZohPi vh trgn
(marchig) (2) v& cde "khu toe? (chefferie) (3).

Cde "xh-hdi v tri* 13 hinh-thde of nift, bao ghp
nhi®u gia-tde hop thinh nhimg xa~h{i binh-adng khdng ngudi
Ti¥u-khidh, on! tutn theo nhimg bRo-1% véi chg a4 lufin-1y
hodic t8n-gido, '

Cée "khu tger 13 nhimg t8 hop nbi®u zia-ging rong
1én chung uenb ngt vi t§o trudng, Vi ndy 13 af nhan-v{t

ton-gido hoge thufe wpt gio~-@inh aa dinh-cu 13u g4 nhgt,

(1) ¥i-qubc-Thing, cgg-¢gux5;th6n BE-tT) tad Vidt-Ne trudo
Phép-thufe, Nghign-c Honh-cohdnh, 3¢ § va 6, 1962,

(2) Danh-ty "Angrchie khing of nghis thong thudng 13 mgt
tinh-treng pey logn, v3 Lrit-ty, nd 13 00t t8-chfc chinn
tri khéng of 8y dida-khidn.

(3) Hubert Deschamps, Teg institutiong rolitiques de 1r4.
Irique Noire, Poris, 1965{. trong 13,
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Cée khu the thudng chiétp gir nhimg 1gnhe-thd nhd hep. Trong
clng mdt nhin chimg, ngudi to thudng they nhi®u khy tfc
&fc 1%p vdi nbew, duge t8-chde theo nhtng kifu uig gifing
nheou,

Témn 1gi, trong ndt xo-hdi c@—truy‘én bao gbm nhing
t&~bko todn Ven, ngudi dén bj glom hin v phuong=-dign the
chft 1%n tinh-thtn trong nhing khudn knd chiit hep, ho f%
khi chd-trong agn nhing gl ngohi nng t€-uo xo-h$i ad.
Tinh-trong ndy lim tré-ngai oho sy phdt-tridh ugt F-thife
que-gin.

B. M0 XA-#0I xmdNe tEUiy NHAT,

Sy b&t abng chiing t8c, t8n-gifo, ngon nga auge
nhin théy rg r$t tei ode nude [ Phi,

Tel Tich-Lon, 43 hon 13t theE-kd, nnd chn-quydn 43
o8wging duy-tr} EY slng chung gitia ode gi6ng ngudi khic
bift. Theo cufe @iBu=-trea nim 1953, bén conh nan trigdu muod
Ngu¥i Cinghelais theg Phitmgido, & nidn duyén-bdi vd pidy
Trung, cd wit trigu ngudi Tamoul theo dpo Bhelowmdn & phia
Béc vd Dong. Ngodi ra, cdn of ngudi fn v nhidy gfc dsn
khée (1). '

$I-3d oting od nhiBy chﬁng-tﬁc : gifng Drovidqien &
mi¥n Nam, gifng Aryen & widn Bée vi rdt nhiky gitng ngudi
khée, Sy bAt aBng ngdn ngir trdg trong hon : fn-ad o 225
thf tithg (2).

Tgi Hbi-quéc, nhi®u nhin ching s6ng trén bai pnby
&t cdeh bigt nhau &M hed nghn ety aff . gibng A~phd-Hin
hofic Bo-Ty, gilng Aryen vd Dravigien Tod TAy-Hbi, gifng
In-11ién (Indo—Birmoh) toi Béng-mbi (3).

(1) ngy’e"n-—van-Tumg, tde-phin a3 dfn, treng 216,
(2) », Gourou, tdc-phifm an din, trang 376.

(3) A, Houriou, Gourg de Droit Constitutionnel étrenger,
1960-€1, treng 119,
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Mign Dign cd nhiby chﬁng-—tﬁc véi phong-tyc, +8n-
gifo vh trinh-ap khde nhau, Trong s d&n 20 trigu ngudi
(n&m 1957), of 16 trigu ngudi Vi€n, 2 trigu ngudi Karens,
1 trigu ruoi ngudi shan va nhi®u gi6ng khde nin - Chin,
Kachin, Kukichin v.v.,, (1). |

Toi Ma-lai-£, bén cgnb hon 3 trigu ngudi MeeTLai,
cdn od ngudi Trung-Hoa (2.500.000) v ngudi Kn-d% (700.000).
¥Nhimg ngudi nNgopi-quéc ndy, miec ad g% dinb-cu vinh-viZn,
vin 1udn ludn hudng v® nguydn (2).

Nowm-Duong od ngt 1lonh-the gbm hon 3.000 hii ato,
nhi®y chﬁng—tfzc VA 240 thf ti€ng., Do of 1h ngudi MA-Loi
theo HBi-gido ; ngodi ra,edn od ngudi Négrito, Popou,
An-af, Trung-Hon VeVeo. Cée gifng ngudi ad, qua cdc thdi-
del, chuz ting hgp thinh udt Quic-giea théng-nhit (3).

Phi-lufit-T8n of wdt dfn of trén 27 trigu (1560)
gBu nhidvu ohfmg-tac nhu Négrito, Indonésiens, Tagal,
Ilocen, Bicol, Visayan VeVeoo 80ng rai réde trén 7.000
aho (4).

Tod Phi-Chia, tinh-trong di-chlng cdn siu X honm,

Todn thé ving 18y Py Chiu gBm ¢d rét nhidy nhdm
nhén chlng chinh i Moure, Touoreg, Foulbé, Toucouleurs,
Senoufo, Soussou, Malinké, Ashenti, Ewd VeVaus, u8i nhdn
cd ljch-gsd, co-cfu chinh-trj truy®n-théng, ngbn-ngu, phong
Yo vh tin-ngudng ridng. ode 18nh-th8 cla oyu Phi-ohiy
X{oh-Dgo thuGc Phép baoo gbm hon 1.500 nhin ching (5).

(1) Dodn Thém, Lugc khio Ve Hifn-phdp odec nde £ Chau ;
1IT. Hi8n-phép Mién-bign, Nghi en- ot Hinh-chénh, o8 6,
1958,

(2) Nguyen-van-Tuong, tde-phim a7 atn, trang 215.
(3) Don Thén, tde~phfla a5 aZn, |
(4) P. Gourou, tdo—phém an A&, treng 361,
{5) J. Buchmonn, téc-phfn a% d&n, trang 35,
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Duéi thii ngogi-thufc, Chénh-quydn thye-dan khdng
thye-hign duge ndt cbng-trinh théng-nht nho, md trdi lgi,
¢z "chis x& nhiing dn-tdec clng ugt ngudn gde, ctng mdt co-
cfu xa~hdi nhu nhou' (1). Nhéw nbfn chlng Ashenti duge
phén chis gitia Ghana vh Cdte d'Ivoire, nhém Kongoleois gilin
Angole v hai xf Congo, nhén Ewé gilin Togo, Dohomey vh
Chene vav...

Do tinh-treng ad, xo-hdi cha cde nube Phi-Chiy
aPe-1p nghy noy =Bm rit nhidu by 1lge hosic ching-tfe. chéng
hon, QuBc-gia Guinde khéng phd: ond o6 mdt din-tdc Guinde
nd gbm nhi¥%u e¥e da%n khic : Malinké, Foulns, SOUSSOU V.V...j
Qufc-gia Soudan cling the khéng cd wht dfin-tde Souden md
¢ nhi¥u nhém nhén ching nhu Sonrhals, Dogons, Peuhls,
Touarez v.v... (2),

Nbu viy, véi m§t xz-hdi khéng thubn nh&t vh od
tinh-céek c8-truyn, cde nude £ Phi vt khd duy-tri duge
sy théngtnh#it cho minh. Trén binh-dign qube-gia, ngudi ta
khdng tim th¥y ro rét wdt "¥ mudn stng chung'. Thifu yEu-
6 tinh-th?n 48, Qubc-gin khd duge trudng-tbn,

PO(N TI.- NHUNG CUOC TRANH-cHEP NHAW cmiwe v)
KHUYNH-HUON G_PHAN LV.

Ven-a® thye-hidn ey hoi nhfp chinh-tri 13 ndt ven-
&% kb6 khin nh&t tpi cde nude £ Phi (3). Nhung cufe xung-
a¢t ngi-by vi nhing khuynh-budng phén 1y Ge dgz n®n thong-
nh#t qufc-gin.

Tinb-treng ndy thudng xuyén xby ra f;ﬁ.i £ chiy,

(1) 6. Belendier, khio-lufn 43 d%n, treng 843,

(2) N. Drogat, Pays sous développée et coopération tech-
nigue, Parig, 1959, trang 28.

(3) Alnond ang Coleman, The politicsg of the developing
Arecee, Princeton, 1960, trang 149, 239,
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In-a%, trude thdi ngogi-thude, chi duge be 1%n
théng-nhdt : qudi tribu doi Meurye vdi vue Asoka (274-236
truéc Thién Chia), tri®u-~agi Goupte (320-470 sou Thidn -
Chue), tridu-agi Doi Mogol véi vue Akbap (1556-1608) (1).

K€ agn théi thuc anh, tuy mft Chdnh-quyen trung-
uong wugnh duge thinh-1fp ad théng-tri, song lgi of tinhe
trong chia &€ a8 tri, chia ra nhidy mi¥n tryge try vh ede
tié'u—qudc-bg‘.o—hﬁ, chia ré cde tify vuong, chig ré fn vh
Hi ... Cho nén, néu adng vh phuong-dign cla ngudd Anh mh
xét thi cd sy th8ng tri, nuung néu ting v& phuong-dign fn
thl sy chip ré cing stu xo v 4i sAu téi phon-vi ching-
t9c, ti-nguang, phong-tyc vi sinh-hogt (2),

San khi thu b®1 quge a9e-14p, nhing sy khé khin
n$l-b§ olng khéng chén dit. Toi Assenm, Chénh-phl phii dep
aufc ndi lopn cha b9 lgc Nago i by lge ndy adi ndi sy
thanh-18p tié’u—bmg ty tri Negoland. Tei midn Dong Bombay,
hoi gifng ngudi Mabrottes vh Gujérates xung-adt nhau, Toi
ving Punjab, nhimg néi bat hoe truy®n kifp gils gifng Sikhg
V3 Penjobis loi 41 hign. Nmmng hifn-hoa trhm trong nhdt
12 ven-g% H¥i-gido vdi vi®n Inh cla m{t phong-trio 1y kho
cla 50 trigu ngudi HBi stng & Mn-ap. Ven—gd chng trd nén
goy &0 v6i vy Cochemire odn ding dai gilio M v EBi (3).

| ‘Tedi Tich~Lan, nhitmg gy phin tronh nfi-bd ¢n dun

nude ndy @& oh®d ns 1§ ngopl bang : BB-Gho-Nha T 1505 aén
1656, Hde-Lon tir 1656 a#n 1796, seu ad a®n lugt ngudi Anh,
Chénh-phd ludn ludn phdi a8i-phd véi nhing wy néi logn cla

(1) Pierre Meile, Histoire gde 1'Inde, Paris, 1951,

(2) Dodn Thém, Luge khio vB Hifn-phdp cdec nude £ Chiu
1. Xn-a¢, Nghidn-cdu Ednh -chdnh, théng 7, 1958,

(3) Nguy &n~vin-Tuong, tdo-phln a3 aFn, treng 27,
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ngudi Tomoul., Nim 1958, nbhi%u vy xung adt 68 mdu xty ro
nhén dip tranh-chfp vd tigng ndi chinh-tinfe (1),

Nign-Dign, bit o th¥i-doi ndo, cing e nhing vimg
do cée tifu-vuong cel-tri theo ch€-4% ridng ol ho tuong-
ty nhu cde tié’u—vumlg n-ng. Negutri Anh vHn aé nguyén eho
ho quy¥n aé cho nan khdng cé g 1g néu ode af ~téc thi&u-
88 quen théi gly knd a% cho chinh-quybn ¢ adi ty try
CUOnE ngonh nhéts 13 gifng Korens & ni®n Déng Nom, Ngudd
Korens @01 hédi thinh-15p ndt Quic-gin ty-tri, hofc {t nhit
mgt ti€u-bong tw-tri trong Lién-bong Mign-pign, Hp adnh
chifm nhi¥%u tinn vy od 1hn ti8n 84t kinn-g3 Rengoon, song
bi quon-adi Chénh-phd @dnh 1ui, Nhung Hi&n-phdp 43 Guge
sua afi ad thinb-1%p wdt t18u-bong ty-tri Xoren (2),

Tinh-treng chia ré ngi-vd edn trim trong bon nuo
tod Nam-Dyong, cde dia-phuong van wuén dupe quydn ty tri
rong roi. Nhidu djo-phuong tg apng thodt-1y, h#t noi ndy
a&n noi khdo : midn Nam Molugues thing 4 nam 1950, mi®n
Trung Sumatre nghy 22.12,1956, mi®h Nen Sunatra nghy 27.12.
1956 v.v... Chdnh-phd trung-uong loi 48 théi~ad odng rdn
n¢t sdc-18nh ban-hinh nghy 11.1.1958 cfpy cfe dja-phuong ty
do troo a8l hodc xust chng a8 thy loi-tdc ridng néy khong
cd phép oda Bo~trudng sb-quon. Céc d}a~pbuong tw tri nhém
hgi-nghi Maocossar adi Chénh-phl tr . chifo vh Tﬁ’ng—Thﬁng giag
cho cde nhén-vit aé4 18p thinh-1f%p Ni-cde mdi, Y8u sdeh
¢ bi bde nén ¢de nhdn 6L 18p tuyén-bs thanh-15p wdt

""Chénh-phl Cdch-ngng Naw-Duong" ngdy 15.2,1968, Chénh-phd -

ndy adi quy¥n tyu-tri cho &3 e~phuong, ohl & 1pi oho Trung-

() Une périocde difficile pour Ceylan 1959-1958, Artioles
et Docugent s, Mo 0823 ngdy 16.7,1959, |
Dotn Thém, Luge khido v Hifn-pbdp cde nude £ chin Iv.
Tfoh-Lan, Nghién- ok Hinh-chénh, of 7, 1958,

(2) Dodn Thén, tdo-phin 4% 4%,



- 188 -

uwong Lonh-vge ngogi-giso, qufic-phdng, tu-phdp. Chénh-phd
Trung-uong phéi huy-dfng quin-a$t adnh agp. F¥n on-ninh

adn bj phi-hopi nhi®u hon do dohn-thd Hbi-gifo Darul Islom.
Nhéu ndy chl-truong udt chf-¢h adng theo gido=l¥ ago HBi.
Duge sp ung-hd ola ujt s6 quén-nb@n a6i 13p Chénh-phd v
negudi dén HYi-gifo, hg &6t phd, gift chde ode mi¥n Thy Jave,
Mecesser, Nom Céldbres d#n ndi hing trigu luong dfn phdi ai
cu ... (1).

Tel Phi Chéu, sau nghy dde-1fp, bhu bhét ode Quéc -
gie a%u phdi g6i phé véi cde tronh-chfp bH lge.

NhiBu cufe xung apt &8 ndu xdy ra tgl Brozzaville
gia gifng ngudl Balelis vk Mbochis vio théng hai 1959,
¥pi Congo-Leopoldville gifte gifng Bolubas vh Luluss vio
nhi}ng ham 1959 v 1960, tpd Rwanda gifre. gifng Tutsi ve Hutu
vho cufi nim 1963 ,.,

Trong nhi¥u trudng-hop, tinh~trong do ching dus
&€n nhing sy ‘cing-thAng ngie ngdm hodc cdng khoi., Tei
Kenyz, b9 lge Someli mi®n B¥e ndi 18n chlng lpi chénbeguy®n
trung-uong ; toi Tengonyike, by lpe Masal cing o thai-ad
tuong-ty a6i véi nhd chm quydn Dor-es-Sclam. Tai Ougends,
b) 1lgc Turkones ddi hdi k&t hop véi nhém ngudi &bng ching
cu ngy trén lanh-thd Kenya ... (2). S

Cde cufo tranh-chfip nhi®u kbi dus d&n sy gidn-dogn
hodn todn vdéi sy thinh=18p nhimg don-vi chinh-tr{ riéng
bigt, Sy 1y khei ofa Katonge vdo théng bdy 1960 13 mdt thi
dp aig hinh., Ted Congo-Léopoldvilie, bi-nghj Coquilhaville
&% sopn-thho vio théng nim 1961 myt dy én nbinm phén chis
Kivu thdnh hoi Qufc-gic (Kivu vh Moniema}, Kotange cling

(1) podn Th&wm, Iugo khio ve Hin-phdp cde nufc £ Chiu : X.
Hi&n-phdp Nom-Duomg, Nghidn-ottu Hinh-chénh, 8¢ 12, 19%9,

(2) Philippe Decraene, Le Ponafriconisme, Paris, 1964,
trong 90,
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thinh hai gufic-gis (Luslaba vd Katenge) vi Kosal thinh-
nan Quc-gie (1).

Xem nhu viy, nkimeg cube tranh-chfip nfi-b vh nhung
kbuynh-hudng phin ly, bfu-qud cle wdt x2-byi of-truydn vk
phdc-hap, AT Ge dgo trim trong ¢&n nkn thdng-nhés cla cde
nude £ Phi. Kbdng nhimg th€, ode nudc ndy cdn phdi afi-phé
véi nhing sy de dpe tt bén ngodi od th€ xBm-phom G&n n¥n
ada-18p oho Qube-gia.

- ye¢ II-

vin-p% Bho-vE_nlc-Lip.

Phtn nbi®u cdc nude £ Phi aBu trai que mit thdd-ky
ngogl -thudc., Saw khi ddnh &uge &fc-13p, ho dBu neu caa tinh
thhn dfn-tdc tyw quy€t v tinh-thtn ohfng thyo-dfn. DL vdi
cdo Qufc-gin A3 phoi tranh-thd duge chl-quy¥n bing vo lye,
¥ chf 48 dugc phédt-bidu mft céeh mgenh-me trong odec Hitn-
phdp. Theo Hi#n-phdp Nam-Duomg 1945, trong bin mé ahu, "sy
@do~18p 1k quy¥n cle wdi afn-tde, mgi hinh-tinfo Yo oh¥ trén
thé-gion ndy tréi véi nmmeg nguyén-t¥c nhtn-dgo vd cdng=-1§
phéii b} tidu trd'. Clng trong bin mé aWu, Hi€n-phdp Vidt-
Nem C{ng-Hda ndm 1956 xdo-nhin ndt trong nhimg nguyén-vong
cle d8n-tde 12 *odng-c6 DHo-18p, chfng mel hinh-tmfc xfme
ling théng-tri",

Y chf aé Anh-hudng pbtn ndo aén sy t&-chdc ohdnh
qu;y‘en. MGt Hinh-ph&p mgnb duge coi 1lh chn-thi#t &€ kien
todn vd duy-trl a%n ado-1fp.

0ho nudo £ Ohfiu, t3 nfy nghln nim, ludn ludn sbng
dwéi sy de doo cln ngopl bong : sy xfm luge ole Trung-Hoo
rb1 d€n clo cudng-qufc THy-phuong. Ngby nay, mfe dd &g

(1) J. Buchnann, tfe-phfin &2 dfn, trong 37.
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ddnh duge chi-quydn, ho cung phdi ludn 1udn aéL phé véi
nhing sy de doa ti bén ngodi, nhimg hidm-hga xufls hign
dudi nhing hinb-tinfc néi, nh#t 1} hidm-hga Cong-son,

Trude h€t, nhing cufe trenh-chép bign-gidi thudng
X8y To. Vén-qd Cochemire a2 ghy ra xung 48t givs fn vh HHi
trong nbi®u nam que. Cude trenh-chifp bidn-gidi gila Trung
Cong v In-a§ vho cufi nim 1562 gfy re nhi®u t&n-th&t quén
S¢ cho Qulc-gia sou ndy. Can BSt & bao 1B 18n tiéng t8-
cdo cde nude 1dng gi¥ng x8m phom 1Tnh-thd, BiGn-gidi Mién
Pign cung @i bj Trung-efng vugt qua vho nim 1955, Sw chéng
aéi cha Nam~Duong trude s thinh-13p Mﬁ_-lai-ﬁ cung cé -

8o lonh-thé v.v...

Ngold ra, sy tronb-chfp gi¥e hoi khéy Dbng vh Ty,
sy thing trm o n¥n chinh-tr{ qufic-18 eng de dogn adn
A A, k4 * . -
vin-ugnkt clun cde Quc-gie £ Chiu.

Nh&t 1 hifm-hosa Trung-Hoa Cong -sin dong lon rhng
khdp phdn thé-gidi ndy (1).

T lgu, ljch-s¥ cho they ring udt Trung-Hoo hing
b thutng 1% uft Trung-Hoe xtw~luge, Vigt-Nam 43 ed hon
mrdi th&~ky Béc-thudc. Mifh Dign b{ xAr chifn bii ngudi
Mong €8 vio th&-k} XIIT vi XVI, ngudi Mfn Chiu vio nim
1769. Tridu~ti€n 4o nbi®u 1M 1% chu h¥u cla Trung-qufc cho
a&n thé-ky XIX. Véi sy can~-thidp vio chi&n-cufe Tri®u-Tidn
ném 1950, Trung-Hoa Cfng-sin chi noi theo nét truyBn-théng
42 cd t¥ hoi nghin nam, Nhung bifn-c6 xdy ra trong vong
wxti wiy nin ghn afy (chih-tranh tei AL Leo, toi Vigt—Nonm,

(1) - Russell Firield, 1'Asie du Sud-Egt et les problémes
de 1'instebilité, Politique &trangdre, sf 6, 1953,

= Victor Purcell, La révolution chinoise et 1'Asie du
Sud-Est, Politique €trongdre, s 2, 1963,
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trenb-chép véi Mn-DY, Mign-Pign, 4dp-lye adi vél Népal,
Bhouton v.v...) 4% chdng-minh nhfn-xét néi trén.

Vi lgi, Trung-cdng 4% gifn-tifp nubi dudmg vh gidp
&0 nitng lye-lugng phé-hopi toi nhi%u nude, nh&t 1 toi
mi¥n Nem Vift-Nam vd tgoi AL Leo. MZ Led &5 m&t hon audi
hei ném mdi thonh-todn duge du-kfch cOng-sin, Nhd chu—quy®n
Phi-lult-T8n cwig da wft nbidu nim a8 afi-phé véi logn
quén Huks, mdt phong-trio duge thinb-13p t¥ ném 1942 ad
khéng Nhit nhung thyc ra thl bj Cdng-sin chi-ph&i, Tai
Mi#n Dign, lyc-lugng Chng-shn vin +idp-tyue hopt-ddng
Ong-stn o tring (White Fiag) véi chl-truong ton thdi hop
tdc, n€u obn, véi chénh-quy®n vk tronh-afu blng phuong-
tign chinh-tri, CPng-sin c¥ ad (Red Flog) véi chli-truong
cudp chénh-quy®n bing vi-lye (1). Nhimg bidn-e6 xby ro tod
Now Duong vho théng 9 ndm 1965 cho théy ro sy cen-thigp
cle Trung-cgng vho ndi-v§ xt ndy (2).

Toi Phi-Chfu, ngudi te chus théy xuflt hifn nhing
lye~-lugng phi&n logn do Cﬁng—sén chi-phéi, Tuy vy, Nga-ob
va Trung-cfng, bding nhimg phuong-tidn té-nhj hon, a7 ofi-
ging blnb-trudng Anh-hudng ofe minh (3).

X
x X
Trude nhimg sy e dga bén trong 1%n bén hgodi,
trude adt tinh-trong adi ndi sy d8i-phd, chéng chei khing
ngimeg, t£t nhién chn od ndt Chénh-quy®n wgnh hey &dng hon
w{t Hinh-phdp agnh.

(1) Ruth T. Mc Vey, The South-Ecat Asion Rgvol}s, trong
quy&n Commnise and Revolution, xuft-bin bbi Blacik vh
Thoruton, Princeton, 1964, trong 145 vi k¥ tidp.

(2) Les évinements du 30 Sept. 1965, Articles et Documents,
s 01784, ngdy 28.1.1966, _

_ (3) Williom H. Lewis, Sub-Seharen Africa, trong quy€n Com-
. munisw ond Revolution, trang 380. _
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Sou nghy cof Hign-phdp, wdt chénh khéeh An 42 timg
tuydn-b8 : "Can-cf vho ljch-s& chng nhimg méi de dpa bén
ngohi vh bdn trong, chdng tdi 4% nh&t sdc chd-treng t4i
guydn-hdinh clie Trung-Uong. Mm-ad 1h ndt Quc-gia thong-
nht, ndt déin-tdc hgp nh#t. Nguysn-tic cin~-bin cha Hign-
phép wéi 1h chll quy®n & noi qufe afn Mn-ad hep thinh ndt
kh6i duy nhet® (1).

Nhfn xét v® tinb-trgng Now-Duong, Bic-sI H. Schacht
vift ring : "Néu dafn-tdc Noum-Tuong audn ty lga chon 18y mdt
Chénh-pht thl cling phii olng-nhfn cho chénh-phl aé udt uy-
quytn khi-d% cuong-bich tén-trgng ky-luft vh phdp-ludt.
Prong tinb-trgng bBn-logn, Nam-Dumg chn of mﬁt'chz‘.nh-phl‘z
¢é nang-lyec, cuong-quy8t, ¢d uy-lyc ¢€ logd trdr vh trimg
phet ede muu md hoy fm-nuwu phé-hogi trit-ty chung® (2).

 Toi Vidt-Nam Ofng-Hda, khi sogn-thbo Hin-phép
1956, "Quffc-Hfi Lludn ludn chd-trong viho tinh-tring djc-bigt
cun nwde nhh., S 12 tinh-trong wdt Qubc-gis via thu-hbi
duge chi-quy®n vh chn clng-c6 n¥n ade-1%p & trong clng nhu
& ngodi nude ... Chinbh cing vl ¥ thie auge tinh-treng die-
bigt ole nude nhd vh nhing nhu-chu cfp-bdeh cle tinb-trong
ad uh cde nhh 15p-hifn 42 a¥ng ¥ v® sy chn-thift phdi lye
chqm. wt ch€-ad trong a6 quyBn hinh-phdp phi cé tinh-cédeh
vimg chfe auge sk-dyng nhing phwong-tign rfng rei a€ hdnh-
gfng mpnh-ue vA nhank chéng : ch¥—4d Téng-Théng® (3).

(1) K.M. Munghi, The New Indie : the cenver and th: u.uita,
The Hlndusto% reyiew, théng 9.+1950, va.én arn bdi Dodp.
Thém, t& c:—phﬂ.m dz abn.

{2) BE. Schecht, Boppert sur 1'Indonésie, vign dtn b&i I)o"*.n
. Thém, t4 c-ph . da de_n. _

(3} Vi-quéc-Thing, Bm dy=én ngn-%hép Vigt-Nom CQng-Hoa
ngdy 2.7. 1956, Luft hoc Kinh-t& tgp chf, st 1, 1956.



- 193 -

- Nhu vfy, chifnh vi sy de dga b3n trong 1Tn bén ngody
mt efe nude £ Phi 4% phii chfp nhin nhing ch€-6¢ chinh-tri
trong ad quyBn hdnh-phdp o vai trd uu thing. ‘

. Trén thye-t¥, tinh-trong bAt an thudng xuyén dun
48n hai logi hiu-qud 1ha ting-culng quydn hinh-phdp hon

naa 3 hai logd h$.u—qu§-, n&y k&% hep chung gquonh hei ¥ tuc'mg
chinh : "quin-sy-hda® quyBn-lye chinh-tri v} *chinh-tri-hda"
quy¥n-lye quin-sy (1),

MOt m¥t, sy an-ninh a@di hfail wet quy®n quy&t-ainh
nhanh chéng, Guge tfp-trung wdt cdch wgnh-me vh thodt khdi
nhimg co-ch® ki&n-sodt thong thutmg. i%u nd gifi-thich
sy hi%n him cha wdt Hinh-pbép chuyén dodn thudng dugc cdng
nhgn nhung quyn-hinh dic-bift hofc bEE thudng.

Ugt khéc, sw de doa vd phé-hopi thudng xuyén lim
phét=t2ién wlt quytn-lyc quin-sy qud quan-trong adi, véi
thi-nguydn cla Quéc-gia vh sy adi hdi cla trgt-ty trong
nude. QAn-adi than-gia vihe chinb-trudng vd toi nhing noi
md cde lyc-lugng chinb-tri edn r¥ rge vh thify tff-chfio,
quin-agi, wit lyc-lugng duy nhdt ob ky-lupt vh sde mgnh,
adng vai trd cbi-phéi trong t8-chife cong-quy¥n, Tinh-trong
ndy 1tm bhb-trudng cde ch~y qudn-nhfn tai cde nude £ Phi,

D lgi, nhing sy xung &t ngi-bv9, nhimg mm tozon
X¥m luge t b8n ngodd dn due d&n sit téng-cudng gquy®n hdnh-
phép, it sy oMn-thidt ad duy=trl n®n théng-nhét vh d&gc-18p
el ofo Qu€fe~gia £ Phi, "

-
(1) Tr®n van Minh, Réflexiona sur la Pémecretie ¥ibérale en

Asie, Revue juridigue et politique, indépendance et coo~
péretion, s8 2, 19 4, treng 293,
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CHUONG II

iy

viN-DE PHAT-TRIEN KINH-7%.

PO véi cde nube £ Phi, 1th quih wRi trong vidng
thigw thdn nghdto ndn, vfn-a® +idn quyét ai véi Chénh-
quyen 12 1w sao meuw chéng dem lgi cho nhén afin mft 4di
séng #n no, tic 1h phét—trl_en kinh-t€, gip-ting lgi-tate
Quc=gia,. :

Trong cong cudc khufch-truong kinh-t€, od wdt
kKhuynh-hudng woi nghy mdt monh thdu : khuynh-hudng ké-
‘hogeh-hda., Quen-dién otz r#t nhidu 17 -thuy&t-gin cung nhu
“clla r#t nhidu chz_*'-.nn«-khdch, 1% khéng thé af cho hoat-dfng
kinb-t€ ty-do tifp ¢i®n, vl nd % tifp diln theo adng nhip
tign-tri€n chfnm chgp ol oha nd. O phdi thift-18p ndt ké-
hopeh qufic-gin vi cutng=bdch moi tang 16p nhfn dfin thi-
hénh trigt-ad nhing chuong-trinh 42 dugc Ch .nh-phﬁ tri-
1igu,

Pe-clp vEn-a4® ndy, Normsn S. Buchanon, 47 vist s

"Logt bi#n-cf ridng bift cho th€-ky XIX ch¥c ch¥n sB khéng
t4i di%n. T nay, chinh 12 nhd nude, cmf khéng phhi 1d cf
gfng cle xT-nghidp tu ai tim doanh 19i, se #n-@jnk cdc nét
chinh cla cufe phét-tridn ky-nghs trong nhimg ving od lgi
tie y€u kém. Tift-kifm vh dbu tu, hufn-luydn chuydn-nghibp
vh dich dfng nbin cdng, nhip-clng vh xudt-cing, voy mugn
el ngogi-que v thi-chdénh quée nfi, t€t ol &¥u chju sy
chi-ph8i cla wdt chénn- quy®n dang tim cfch ndng coo lqi-
t¥c bing cdng cufe ky-nghg-hda® (1),

(1) Normen S. Buchanan, Deliberate Industrigligation for
higher income, The Ecgnowmie Journcl, théng 12, 1346,
tre.n.g 552, vign dzn b G, Myrdel, Une Economie Inter=
nationale, Paris; 1958, trang 283.
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V1 1% g, ted cfe nude kén md mang, khing tad ad
cho n¥n kinh-t# ty-do phét-trifn nh cBn od sy con=-thidp
otip Chdnh-quytn | D€ trd 11 cdu hdi nhky, chiing to 1¥n lught
tinm hifu nhing 4i%u-kign chn-thi€t cho sy phédt-trién ty-do
vh nhing tr&-l:,ic thudng a¥p phei tgl cfe nube kém nd mong.

-MUC I~

- Pl . .I 2
NHONG PIRU-KIBN CAN-THIET CHO SV_PHAT-TRIEN T7-IO.

Sy phbn-thinh cha che nude tu—bﬁm Toy -phuong trong
thé-k} XIX vh d™u thé kj XX 1% k€t-qud olin cufe phdt-trién.
ty-do. Chédnb-quy®n wdt abi khi cung cé can-thigp vho 1zhh-
e kinb-t& nmmg sy con-thigp khong cd tinb-cdch thudng
xuyén vho chl cé mpc-afch afi-phdé véi nhimg khé khén nhft
$hdd md thdi. VA ching, sy coan-thigp khbng boo gid ¢é tinb
cdch toln dign cd.

Toi soo lgi of nbiing két-qud 10t nhu thé ! chinh
¥1 & nhimg nude néi trén ngudi te tinm théy aBy an nhung
giBu-kidn ch-thi&t cho sy phét-trifn ty-do. Ofe nube ad
cd nhi®u doenh nhin (entrepreneurs), cd mft trinh-4{ vin-
héo cno, mht sy too 18p tu-bin quen-treng vh ndt tinh-treng
an-ninh thudng xuyen (1).

DOAN .- VAL TRO cUa DOANH-NHAN.

Dosnh nhfn dwge coi 1h tde nhén phét-trifn (egent
de crojssance) chd y#u tgi Téy-pbhuong. (fe kinh-t8 sa-gle
nhe H. Pirenne, Lucien Lefivre a%u nhin xét : trong sy -
khio odu ché-af tu—bln, yfu-t6 adng chi-trong kbéng phid

(1) vﬁ:qudc—mhdc, Tg;do chfgh-fri vh sy phét-trién kinh-t#
Tuit-hopc Kinh-t€ top chi, &6 1, 1957, trang 28.
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1% y€u t8 khfch-gquon tde 12 tu-bdn, nhung 1% yfu-+€ nhine
ag tdc 1X nhd tu-bin hey néi cho fxdng 14 doanh-nhtn tu-
ben (1). ' -

J. Schuupeter - frong t**c-ph dim "Theory of economic
develop*nen‘t* - cho rénﬂ vei trd chd y&u a7 dem 1e.i tign-bd
kinh-t& 13 vai trd clo doanh nbAn. Mt xo~hgi cd nhi‘éu
doenh nhtn 1% wdt xa-hpi tifn-bp npnh-ns, Tréi lgi, wdt xa-
bQi thi€u hong ngudi aé khdng thé ro khdi tinh-trgng ngung
dgng (2).

Doanh-nh&n khdng nh#t thig€t 12 nbd tw bdn bd vén
18p x7-nghidp, doanh-nhfin clng khdng nhft ¢inh 1k nhd |
afng ché hay 'ngubi khfﬁn-phé Guge nhiung tdi-nguydn wodi.
Dognh-nhin 1% k& vay tu bln, 1%p domh ngbhif®p, thud nhan
cong, nua nﬂuyen—lleu, fp-dyng cde sdng-tde ky-thu“t nh3m
ho gid v8n, chi-tién t€-chfe, khfch-1% nhu-chu., Toonh-nhin
xuflt thon t ofe thng 1dp xo-hdi khde nhew, nhung &fe tinh
chung cha hy 1% of dc sdng-kidn vA tinhethdn mgo hidm, Ge
sdng-ki&n thdc-afy doanh nhﬁm ludn ludn tim td1 nhing co-

" b§i way uwin hoje nhing phuong-phdp tAn k¥ a€ kién nhidu 1gi
. hon abd ring ggp trd-nggi hay khé khin. Tinh-th®n mao hifo

g¢ khifn cho dognh-nhin sin shng adn ti€p mei sy bAL ngd.

Chinh vi hai ade tfnh vie k€ nd ede 1f-thuy€t-gia
d2 coi doenh-nhin nhu afng=-co clha n¥n tu-bin ty-do. Trong
hodn cénh Thy-phuong vdo thé&-k§ XVIII vk thé-kj XIX, ti€n
b? kinh-t€ khdng th€ wenh-we néu khing of nhing ngudi xufs
vin, xuflt cdng,thué thg, 1{p doanh ngnidp @€ khai thic
ti%m nang dng dung vdo kinb-t€ cla edng tde ky-thuft,

(1)(2) Nguyen—nhu—cuana, Phdt-trign kinh-t% : Di-biet gitre
T8 y-Phu:mg vé cgc x¢ kém m¢ mong, Nghien-cﬁu Hwmhe -
ehgnh, 8d 7, 1960, trang 140.
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DOAN II.- TRINH-20 VXN-HOA.

su phét-trifn ty-do llen-he mgt-~ thié’t véi trinh-@§
van-hdée cta dml-chm1g.

Thit viy, trong mdt n®Bn kinh-t&€ so khcl,nﬂu&i an
xuft khéng chn phai higu bift nhi%u 18m, Ngudi to chi cin
e vdo kinh-nuhlem 1% ah. Nhung véi thbl—ﬂlml, ky-thudt
sﬁn-xuﬁt ngdy chng trd nén phite-top. Nusn su-dung ndy wde

2 fp-dyng nhimg phuong-phdp ché€-tgo tAn tifn, cPn phdi cd
od mot sy hufn-luygn v® khos-hpe. Ngoy trong sy budn bdn,
vin thi, voy wuen clng vhy, véi sy phét-tridn cla n¥n kink-
t€ th€-gidi, 42 xuft-hign ol wdt kF~thulit phte-top vE cfo
hogt-agng 44.

& nhiing nwde thn tidn, hoe véa duge ph&-cfp, ky-
thuit-gin aBy rdy trong nhAn din : nhd viy wd khdng ndt
thi-nguydn ndo bi bd phi. Hogt-aPng kinh-t€ r€t phbn-thinh

A sy conb tronh ve cling gay go. Chénb-quydn khéng chn cen-
thigp a€ thde-afy dfn ehdng uh cbl otn con-thigp @€ didu-
hda cde hopt-idng cle hg.

Tai cde nude kem nd wong, trinb-ad vén-hdc dsn-
ching qud thﬁp kén vh bbi the, hg kibng bif€t odch t8n dyng
nhung thi-nguydn ti%m ting trong l@nh-thd. N&u khdng cé ay
can-thigp clia Chédnb-quy¥n rft o thé nhing thi-nguyén Ay
con ldu wéi duge’khdm-phd v khoi-théc.

DOLY ITI.- T40 LAP TU-BAN,

Quan-trong bjc nhft @i vdéi tién—bp klnh-té 1% tgo
1%p tu-bén, ad trong wdt bg-théng 1fy tu doonh 1hm nen tdng
hey trong h§-thfing cdng ab¥ng. Phét-tridn kinh-t€ &i a6i vdi

: S
s gin-ting mge tu-bdn ting nhdn suds (1).

(1) Arthur Lewis, The Theory of Economic growth, 1955,
treng 201. _
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Tdy-phuong 4% dgt duge wdt suft of ta0 18p tu-bln
ceo @8 afy mgnh @b phdt-triédn kinh~t&, trudc h€t, nhd sy
tich-1Uy quen~trong trong thii-ky ti%n cédch-ugng kj-nghs,
tie 1o th thé—ky XV a8n thé-kj XVIII. Thit viy, sau nhimg
cufe khdm-phd @fa-du quen-treng, sau nhing t18n-bf trong
ky-thugt hdng hdi, Ty ~phuong binh-trudng mau djch véi cde
wf hdi ngogi, gici-cfp thuong nhin 4% trd nén gidu cd. Nud
sy tfch-lﬁy cla chi quen~treng aé, nhung cudc sdng-ché duge
Wng dwng, cfe xi-nghilp ngdy wit wé rdng quy-nd. Khdng
nhing tfch 18y tu-bhn, Thy-phuong 4z duy-trl duge mbt suft
st tgo 18p tu-bdn cno nhd sw t81 dhu-tu doanh-lgi (rein-
vestuent of profit). s quf kim tfch 1uy tg nd v riéng né
khéng phii 1% yeut6 khfch-1% d%u +u, nhung vi sy tfoh-1Ty
€6 1dwn gia~tang nhanh chéng gid of tigu-thy phim. Docnh~
191 do @4 gia-ting, kinb-doanh duge kbhich-1% : doanh 1gd
Quge 41 ddu tu, tgo 1p tu-bin binh-trudng (1)..

5o sdnh véi TAy-phuong, cde nude kéu né mang od
mt wye tift-kifm vh alu 4u thilp kém. Tiét kigum thép kén
vi mye lgi tfe trung-binh thép kém. PEL véi @a =6 nghdo
khd, 1oi tde cla ho ohi dlmg vho vife tidu-thy hing Nnghy .
Dh 1¢i tfe ol ho of duge gio-ting vi udt 1¥-do ndo aé, ho
cing khéng a€ ddnbh md 1ci dtng a€ theo quéi ndt mye séng
cha cde nude tidn tifh. Dde dyng phd-truong (demonstration
effect) md R. Nurkse 42 nh#n mgnh, 4% #n siu vho toin thé
xa-hdi vh ngEN trd sy cfu thinh b tift-kigm chn-thidt.
cho sy thye-hign dhu tu (2). Neod ra, sg khich-1§ ahu tu
r&t k€n v khudn khd thi=trudng nhd hep, sf chu khéng co
dén, sﬁn-xuﬁt-phf as gd, tinh~trong b#t 8n of ochinh=trj
VeVaus

(1) Nguyén-nhu-Cuong, xhio-lufm &3 dfn, Nghidn-cdu Hinh-
Chenh, &8 8, 1960, trang 131,

(2) R. Nurkse, Problems of Copital formation in Underde-
veloped cowntries, New York, 1951. ,
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DOMN IV.- IINH-TRANG AN_NINE.

Seu h€t, sy phét-tridn ty-do cdn 1§~thude THt nhidy
vd0 sy an-ninh cle Quc-gia., Bt of cue kinh-doanh ndo
olng 12 mjt sy ti8n dodn : ngudi ta phdi dodn trudo nhuw-chy
elha thj~trudng, khuynh-hudng cln gif ek v.ve.. T 1dc bd
vén 1%p xi-nghidp cho &én Lo 1y 1pi of ven, thudng phdi
g1 nft th¥i-gion knf ddi. 13 4F nhidn, k& kinh-docna phhi
tin E’r tuong-lai.

L]

Bhung ldm the ndo gt g duge ni¥e tin vh +idn
dofn aung céch néy xe-h{i thifu en-ninh | Ney chinh~th€
b8t of 1dec nho od the by khing-hodng ® Neu luft-phdp khéng
cd gl vimg chde ! . . . |

o1 T4y-Phuong, tronm thdi Thugng-c8 (td théicd
thd v gen th&-k} ting X) moi hogt=-dgng kinh—+t& 21 nhu 48
1igt. DS cing 1% vi hBi &d thidy tn=ninh : afn ching khong
dén stng & nhing noi as b{i, phai tdn-cu v ndng-thén ad
stng dudi sy che chd cle 1anh chia. Nhung r&t nhi®%u 1Znh
chia 1gi cd nhung hdnh-adng ade aodn kbi&n cho thi-shn amn
chidng by de dga. )

Phdi dgi aén thdi He' Trung 08 (i the k) tind X ady
th¥~x§ xv) » hogt-afng kinh-t& ndi A% 4% wgnh hon, Bd
cing 1} nhd sw clng-cd vaong quy®n, nhd & Eulh-hu&ng théng
nhft ehe Gio-T8-Gido v nny & 8¢ XUt hidn cla cde thy-x3

tl,,T"'dO Lay (l)- .

Thdi k¥ quan-treng che sy phit-tridh kinh-t& 1} the

Ky XVIIT véi cufe cdeh-mang ky-ngh§ toi Anh~quffe, Nhung aén
- thdi~ky ndy, PAy-phuong a7 triy que hing thé_k}‘Chénh-quybn,
Bn o8, ad ch€-a) cdn 1% quin-chl. Chénh-quy®n g% din-blo

A

- 11) Vﬁ?gudcaTﬁﬁc,-Khéitlu&n vE "gr thigu m&mmmig kinhet&n,.
Luit Moc Kinh-t& top chf, 86 1 v 2, 1359, trong 258,
e
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duge ty-do kinh-dconh, ty-do wiu djch, ty-do k€t udc, tgo
bBu khing kh{ thudn-lgi cho cdng cudc phdt-tridn.

Tréi 1pi, toi ede nube kén nd mong, tinh-trong

~chinb-trj bitn-chuyén r&t nhonh vh thudng bey b r6i

logn (1). Hoat-adng chinh-tri chus tpo duge truyen-thing
vang ving. Lufit-phdp ludn ludn bj sde adi. Do &d, kinh-t€
khfng the phit-tridn gidu-hda.

-MyC II -

NHTNG TRO-IYC THUOWG ¢Xp & cfo wudc £ PHI.

Khong nhung thi®u cde i%u-kign chn-thift cho sy
phét-trifn ty-do, cde nude xém wd mang odn gip nbhidu tré-
lyc do co-cfu xe~h{i, tinh-thtn dfn-ching vk cde afe quydn
hign huu tgo nén.,

BOAN I.- ¢0-CEU XA-HOI.

Boldwin vk Meier cd vi#t : "Di%u cén-bin 1) ofc
d8n t9c chiw ti®n phii nufn ajnh duge ring khdng nbung t4-
chfe kinh-t& c®n phii duge a1 thoy o} o t8-chfc xo-bdi,
v&i nhing djnb-ch® chit y&u nhu ch€-g¢ gini-cfp, dpi gio-
¢inh, thon xz, tdn-gido, gido-dyc a¥u olng auge 48i thoy
¢& too thinh uft hi-thfng sid-try vh kxbfch-13 thufn-l¢i
hon a6i véi nd mong kinh-t€" (2).

Co-ofu xa=hdi toi ofe nude ohfm tifn i "adng
khung" hogt-adng kinh-t&. Ch#-d) gia-aink tpi Trung-Hos,
ché-a§ gini-cfp tgl M-DY, ch&-ad xo-thon & Vigt=Non v.v.:,
az 1hm $8-1i6% sdng-kidn clo doanh-nbin, 1dam cho sy phdt-
trifn b} ngung trg,

(1) Nguy@n-nhu-Cucng, Knfa conb chinh-tri, xa-hi cla ven- .
a® chfu ti&, Qué-huwong, s8 17, 1960, trang 162. '

(2) Baldwin and Neier, Bconowic development : Theory, hig-
tory, and policy, Wew York, 1957, trong 355 va k€ tiép._

—_——
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Dol da =6 ddn ohing tgi ede nude ndy quen sfng
trong khudn kb8 bv§ lgc hoy ldng zn. He khong mufn thay adi
dl rling trong khung chnh €y ho phdi chiu v&t v& nghdo ndn.
Toi -y, ndng-thén xf ndy, do co-cfu gloi-ctp cla x2-hfi
a2 Gun &tn tinh-trgng tip ~trung d6ng ado dfn cu tt thé hg -
ndy song thé~hg khde toi nhing khu-vyge khan hién &i%n dja,
trong khi nbi®u ving rfng 1dn phl-nhidu 1pdi r#t thua ngudi.
Tol Vigt<Fam, dudi thdd Phép-thuje, ch€-a3 xa-thén 47 t4
trung dfn g6 i cée ving abng b¥ng trong khi ad toi cde
ving Thugng, Trung Du, Coo-nguydn .., 4By bj bd hoeng, Sy
tEp-trung dAn a6 dun gdn tinh-treng rujng adt bi t& phan,
mgt tinh-trong bHt 1¢i cho vife fp-dung cde phuong~thée
conb-tde néi. Ngohi ro, t8t cd odc vige kinh-doanh d®y bj
xo thén héa hogt-ddng canh-ndng duge coi 1X ehinh vy& ;
cong nghg, thuong-npi bi&n thdinh nhimg ngh¥® phy cf mge-dfch
meng 101 cho ndng afn wht s8 loi-tfe b8-tdc trong nhing
lde r8i rdi (1),

Ch€-af api gio-dinh tgi Trung-Hoa cing 1% mdt trd
lye qQuon=trong cho sy phét-tridn, Poi gic-ainh cg*.n—tr& noi
sy luu %ng nhén-cing, wdt 8¢ luu a4%ng ohn-thigt khi Iinh-
t€ mé& pong, Dal gie-dinh cdn chn-trd sy thing tign oda
nhimg phPn-td of khd-nting. Trong xa~hdi Tay-phvong, khi &
tm&lg-thi‘nh, wli nguadi duge ty-do djnh dogpt ngh®-nghigp,
ty~do hopt-dbng ; udi ngudi phii trong cfy vd ond tréng oly
vio ohfnh bin thén winh nan ¢6 th€ dpt duge nhtng thinh-
cdng rye r&. Cco-hgi thing tin ndy xhd tu€ od quds ch#-iH
det gia-ginh (2), ‘ '

(1) Vi-qufc-Thdc, Khfo-1lufn 43 d?:h, treng 32,

(2) Nguy@n-nhu—(}umlg, Khho-lufn 4% d%n, ¥ghidneofu Hinhe
chénh, 4 g, 1960, trong 140. -
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Co—ctlu xa-hdi olin cde nude xdu @ mang khong nhung
“déng kbung" hopt-aPng kinb-t& ud odn tgo ra nhung tuong
quen bEt binh-adng v lge hiu.

Trong xa-h$i che. cde nude ndy, ngudi to théy cd
sy phin chia ro rdt gida w9t thidu-s8 rdt gidu vh wht apd
da s€ nong dfn nghdo nhn., Thifu-sd gitm @é ¢é nhid®u co=-h{i
¢ 12w gidu théam, trong khi @gi ching nghy elng khén xnd.

Tinh-treng b&t quin binn é‘.y khdng duge nhin théy
tei Thy-phuong. Khde véi x2-h¢i cda cde nude kén md Mg,
xe-h{i Thy-phuong o4 nhimg thng 14p trung-gian adng aho.
Gidu do kinh-doonh, véi wlt tinhotihn thyc-ti€n, ndt ¥ chi
ti€n-bd, chinh thng 14ép trung-gion @d da thde-dfly sy phédt-
trifn kinh-te. Irong xa~hfi chim tién, thng 1dp trung-gion
khing quen-trong vd nhin-sé 11 cdn y&u kém v¥® voi trd xp-
hgi. Thinh-ph¥n chinh oln thng 1dp €y 1% cdo obng-chifc vh
0ot =8 thuong-gia. Thdl k¥ ngogt thufe khdng aho too doanh
nbén bin xf n®n kbi thu kb duge chft quy®n, hiu~qud 1& ode
nude ndy thifu hong ngudi of khf\.—néng cBn-thi&t cho cbng
cuje khuBch-truong lhinh-td,

Gille hei thng 16p b&t binh adng oba xa=hfi chim
tign, ngudi ta nhfm th#y nhing wéi Twong-quen 1ge hiu Iuw
truy®n tr beo the-k¥, ngopd tra tai cac dS-th.’;.. Tuong
quan xg-hdi aé khong Guge a3t trén cdn-pin binh-a¢dng nhu
toi TAy-phuwong md trdi 1¢iy ndng tiih-cdch 1§-thudc nhén
thin, Nbimg hinn-thde nhdn dgng, cfc tuomg-quon shn-xust
az bi ti8u-digt ) 18w toi cde wf Tey-phueng vEn cdn tbn
pl trong cde xo-hli chin tidn s ch&-ad t6 t4 qud ning,
ch€-a{ cutmg-bdeh lno-cdng khong clng xd, tinh-treng no-18-
hda vi ng ntn truy®n t th#-ng ndy seng th€-hé khic.

Hiu-qud oo tuomg quen xB-hdi lgo~hfu #y 1% thng
1dp cod thi-sin thubng ndn trong tay wpt quy®n uy ugnb-ns
ati véi d%n ching. Ho ndnm gi nhi%u thd Gda quy®n va cfm



- 203 =

A

@odn mi sy cgnh tranh. Thng 1dp. gidu ¢d, m¥c dd 1h thifu
88, dugc huéng—thu qué nhi®u trong khi hong ngudi nghéo bi -
bde 19t vB @ja-td, ng 13 v.ove..

7 A ’
DOSN II.- TINH-THAN QUA DAN-CHUNG.

B8n cgnh nhung trd-lyc do co-ofu xa-hPi, vin-ad
phét-tridn kinh-t€ odn vHp phhi nhimg tré-lye tin-1y. dd
12 tinh-th®™n cde nhfn dan cuge th#m nhudn Inb-hudng tén-
gifo, phong-tyc.

Toi Toy-Phuong, y&u-t8 tinb-thhn cle sy phét=-tridn
kinh-t€ 1% 1f-tulng tidn-bg pht-cfp trong xA~hdi. Neudi
Ty -phuong ty @3t minhnhue adi 18p véi vi-try vA quen-nidm
vei trd cla ulnk 1% thay adi vi-trp sa0 cho phi-hep véi voi
trd vh F nuén cda nhan-logi. Ho rét trong tri kinh-doanh
(entreprencurship), y#u-t€ thie-dyge ocon ngudd ddng khoa-hge
¢& kbfe phye tgo vit (1). |

Chinh nhd téc-dgng che y&u-18 tinh-th¥ 44 md oy
tpo 18p tu-bln, ti&€n-b ky-thuft, gia-ting sbn-xuft, sb-af °
dot duge nhfmg k@t—qu.fr. kh&—que.n. '

Trdi lgi, trong xo~h§i chiin tifh, ydu-t8 tinh~thhn
ad y&u nhuge vi da sf cde xa~h{i ndy odn bi chi-ph8i bdi
m{t nhén-sinh-guan tida owe, stn-phfn cln ofc hg-thng ton
gifo, tridi-hoc chﬁ.-tmm]g ti8t ch€ duec vong, tim su‘y’én
tInh cha thu-bbdn heoy xze r¥i nhimg sy hudng thy vit-chft,
Céec h§-th8ng tOn-gido vh tri€t-hge ad tpo ndn b wht nj-

théng gid-tri trong ¢4 nhing gif-tr{ tinh-th¥n vh lufn-1y
duge &4t 18n trén h&€t, odn nhuing gid-trji vit-chdt thi bi
adn xutng tin clng. '

Nhin-sinh-quen tidu-cye 1dm suy nhuxge § chf tién
v, chn-trd st phét-trién tinh-thhn duy-ly, khong 1dn niy

(1) Nguy'é'n-cno-.—Héoh, Hign-tuong chim tidn, Luit hge - Kinh
t€ tgp ohf, 88 6, 1964, trong.261. .

S



- 204 -

nd ée mgo hifu kinb-doonh. Hon nia, trong wdt xn-hbi md
théi-a tinh-tbn hudng vho gidi-hgn hay tidu-didt nhue-chu,
nd phén-tng adi vdi ngopl gi6i 1% com chju sy on bdi ola
hodn cdnh, hon 1} tim cfoh thay a8i bodn odnbh vd 1dm okl
thifn nhin, $i&n-b§ kinh-t€ khéng thé od duge,

Le af nhidn, Qudi fnh-hubng che van-wink Ty -phuong,
tinh-thtn ndy dn dbn they adi. Noume chimg ndo ud cdn thn
tpl thl gidi -phdp phét-tridn ty~do khd ldng meng lgi duge
nhi¥n k&t-quld tdt gep. '

DOAN III.- &V EIFN-HUU cUA cc {c-quy'y.

Sau h€t, & cde nude kéum wd weng, ngubi to thudng
g4p nhitu thi afe quydn do tInb-trong ehinh-tri ho¥ic co-
c&u kinh-t& tgo nén. o4 nhtmg doin~thd, nhing gini-cfp drn
1oi-dung th€-lye cho mink aé ah ridng cho minn khed-théo
wdt nghnh ky-ngh, thuong-mgi bay vin-tdi ndo ad, Nhing
thi-ag a%c quydn ahy rfy & cde nude nhu Trung-Hoa nghy
trude, Théi-Lon, £-Bfp vA nhidu nude bt Nom=-My, Tpi cdo
nuée kéw nd wong, ché-a§ thude-ajo odn ¢f 1ol wdt s8 dfcw.
quy®n do nd thit-18p ra. Dudi ch&-df thufe-disa, thyc-dén
1udn 1uwén coi ulinh 1} 1t gici-cfp sifu-dfng. Hp ty édnh
cho hg rft nhiwy qQUYen-1¢i vh cAm dodn thue dﬁai'khﬁng
duge opnh tranh véi ho, Cung ¢é noi, vi afn bin xf khéng
ed tu-bin vh kinh-nghigm, n@n sy khot thie gt vii ngdnh
kinb-t€ @2 bi ngopi-ki®u ndy gir (1),

Nhmg the¢ afc quy®n ndy khéng th€ so sdnh vdi nhing
Gpi xf-nghigp - nhimg 1i8n-winh (kertells) hey nbimg 48 hop
(trusts) - thuime duge nhin théfy toi fu 5. Sy tip=-trung
xf-nghigp ndy 1 k&t-qué clo 8¢ ty-do cnh-trenh : nutn th
thdng trong cufc canh tranh ndy, ngudi te phdi 1fp nhung

(1) Vﬁ-qudc-Thdc,_Khﬂo-lufm dn dain, trong 33,
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xf-nghifp vi-apl, 1dm vifc véi nblng phuong-phép €1 thn.
Nhuz v3y, sy tfpitrung 1% mdt owde tién ; nd di kim vdi sy
gia~ting ning suft vk ¢d 1gi cho ngudi tidu-thy.

Trdi 1gi, nhimg dde quy®n thudng szip & cde nude
chim tifn khdng phdi 13 k&t-qud cle sy ty-de ogith tronh.
Whimg xf-nghifp duge hudng adc quy®n khéng chde d¢a 1k
nhimg xf-nghifp ti ton hodc tf-chmfe hodn bj. Whumg nhd &
s¢ @fo-quy®n nd vin ob thé ki€m 1¥ : do ad, khdng chn phii
chi-thidn nlte. Do the, né cdn tin ad wei cdch af ngin nga
gy cgnb-tronh mdi. BS 1% uft trd-lyc 1én loo trong sy phét
tridn Kinb-t4,

x
X x

Xem nhir vy, vi thifu udt abi trudng phdt-trifh
thufn-1gi, gidi-phdp "phét-tridn ty-do' khdng th€ ndo
thfeh~-hgp véi cde nude kén nd mang.

Sy phét-trign adi hdi nft sw con-thidp tfch-oyc
o Chénh-quy®n. s&-al nbu vy, vl trong hign trpng ola
o nude ndy, ngudl to ehl o th€ tréng wong vio sdng kién-
cln Chénb-quy®n, ft rc cho &€n khi ndo tpo Guge cde di%u-
kigh x2-h@i vh kinbh-t€ thupn-l¢i cho cude kinh-dosnh clia
tu-nhin.,

e

c
¢

v

- ™

Tuy nbidn, sy can-thidp &6 chl cé th€ o hidu-qud
n&u Chénh-quydn duge tBn ving vh od aty al quyen uy (1)
hay xo hom nlta, Chénb-quyBn &6 pbii 1x Chdnh-quy®n "dfc-

(1) Eierre Iiégusse., Les nations proléteires, Paris, 1963,
roang 161. _
"Un poys en vole de développement ne peut se passer
d'un pouvoir fort, ecr il ¢ besoin, 2 1l'intérieur, ade
lo controinte et de 1'enthousicsme, & 1'extérieur de -
lz confignce de 1'étronger™.
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thi ca{ch-—m;‘ng', theo denh-+% cun Mourice ”Duverger (1.)'

Thit viy, Chénh-quyBn wenh, trude hdt, duge coi 12
ch-thidt a¢ blo-adn udt dung lugng tift kigm t6i thi&t cho
‘elng cufc phdt-tri&n kinh-t€, Céng cude phét-tridn ndy gip
phai ngt sy wéu thufn cin-bin. Mudn gio=ting shn-zuft, ohn
phii tlo-tdng s€ lugng d®™ tw. Nhmg, nbw ching ta d¢= thédy,
sy too 1fp tu-bdn tai code nude nay rét thifu sét. Nhu v3y,
Lde the ndo gio-ting 8 lugng ahu tw khi mge 1gi-tfe trung-
binh qué thép khbng a6 ¢€ thda-un nhimg nhu-chu thudng
nhit cha ddn-ching. Ngogd vign dd cé nhidu d&€n g¢du cling
khéng ad. Do ad, ¢t hyn-ch® tisu-thy 4€ ahw-tu, tfe 13
phdi hg thép méc sinh-hopt &2 th&p s¥n. ¢hl of wdt chiun-
quy¥n mimh ndi of th€ b4t dfn chdng hy-gsink (2),

Cée nude kéu méd meng odbn odn of mGt chdnh-quy®n
monh ag thyo~hign trong ndt khogmg thdi-gion ngdn nhﬁng
s¢ thay 481 stu rPng vB co-ofu xa~h{i vd tAm trong (struc-
tures socicles et mentales). Chi ¢é wét Chénh-quy®n moih
méi phd bd duge nhiing sy ngin cdeh gie cde thng 14p xo-hi,
s¢ bt binh adng ve lgi-tide, wit tinh-trong an gy trd nged
cho sy hinh thdnh gici-c#p irung-iuu, mt gioi-cfp Ao gl
val trd quen treng trong qud trinh phét-trifn td cde nude
T8y Au trude afy.

(1) ¥, Duverger, De la dictature, Paris, 1961, trang 136
vd k€-1i€p, . .
Gloo-su Duverger phin bigt hei lopl ch€-af ado-thi :
dgc-th@ clech-mong (dictoture révo].u.t:lonna‘*.:'LI'egT vh afc-
tel phan-aong (dictature réactionnaire). -

¥hdc véi ch€-ap dfc-thi phhn-adng, qhé-ag afo-thi gden
mgng khéng nhim quy-tri quyBn-lei cua thiffu-sf, nhiung
co-cfly xa-hQi bAt cdng hign hia, nd trdl 1pi, nhir bitgn
@8i xo-hdi cho_t8t dep ve cOng-blng hon. Sy dp-dung cde
phuong -tign cuong-bdéch, do &4, chl ¢d tinh-cdch tom thid
@& chuth~bi wdt tuomg-loi e ro. Theo Ong, ch&-dp quy¥n
uy cue ofic nude chin tifn thufe logi ch§~ap dﬁc—tg.i
céch-mgng ndy.

(2) M. Duverger, tdc-phfin &% dfn, trong 126.
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Ngodi re, n{t Chénh-quy®n mgnh cfing oPn-thidt vi
phét-tridn kink-t€ adi hdi sy trd dift nhing théi ludi
bi€ng vk hoong phf, sy cdi-tpo tinh thy-adng vk bho-thd
cha afn-ching, sy logl trtr nhing d8c-quy®n olo thifu-sé.

Sou h&t, obl od wdt Chénb-quy®n mgnh ndi tgo duge
sw &n-cf chinh-trj v: ohl od s¢ 6n € chinh-trj ndi denm
loi ot b khdng kbf thufin-lgi cho hogt-d¢ng kinh-~t€.

Tém 1gi, Chénh-guy®n manh 13 di%u-kign t4t y&u elde
s phdt-tridn kinh-t€ tol ofe nude kdm nd meng (1),

KET-LUAN THIEN T.

Trude sy gia-ting nbhilm—vy cia Chénh ~quy®n, trude
khuynh-hudng cha dfin ching tim % ndt con ngudi &€ glao-
phé trfche-nhifn di¥®u-khién Qufc-gin, trude ey binh-trudng
che cde Godn-thd ap-lye, sw thift-18p wdt quy®n-hinh manh
ne dquge coi 1% wdt nhu-chu hifn nhisn.

Rigng d6i vdi cde nudc £ Phi, nbu-chu &y cdn t& re
8L thi€t a€ thye-hitn théng-nhedt, blo-vé agc-1fp vk phét-
tri€n kinh-té&.

Quy®n-hinh mgih-nd a6 chi od thd 1% quyen hdnh-phdp,
s&¢ ai nhu vy, vi chi cd Honh-phdp wéi 1% co-quen hinh-apng.
Hnbephdép - hay Chdnh-phd, nés gt cdch hep hom - 1% itige
t3p dodn thukn nhdt, Itm vige trong ey kin ddo, duge sy
trg lye cla cde k¥-thufit-gic (2). Do nhmg age~tinh ¢4,

“ehl ed Hhnb-phdp 13 co-quen cd aby ab kbd-nang ad a8i-phd

(1) Pierre Moussa, tdc-phfn a% dZn, trong 162.
*L'existence d'wn gouvernement fort, condition presque
sine qua non du développement .., , ",

(2) ¥euyEn-vin-séng, tdo-phfin g2 a%n, trong 149.
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v6i tinh-thd, tidn lifu, tf-chide vh kifn-sodt woi ven-ab
chinh-y&u trong vifc tri qudc.

Préi lgi, Qufc-H{i - do co-cfu vh khung-ocinh ole
né - knéng th€ ndo adp ¥ng nhu-chu cha 0Pt Quio-gia & the
‘k¥ hal muoi ndy (1), Quc-H9i, 1A mdt bi-trudng noi &4
cde cufe thio-1lubn of tinh-cdch cdng khai, cde ¥ kifn
Studng chfng @8i nhau, noi wd du-lufn ed vai trd quon-
trong, Bdi the, Qubc-H{i khbng thui-tifn cho vife hinb-sk
Chinb-quy®n vd chi ¢4 Hinh-phdp ndi 1% ¢O~guan dRu nno vh
¢d vai trd uu thing trong Qubc-gin.

(1) Bu:gdeau, Traité de science politique, quy®n VII, trong
236,
"Cl'est un fait que, ni por se structure, ni par ason
atwosphdre, une nsseublde n'est paos epte d gouvemere®,



THIEN THO MAj

Anh livong cia sy .tfi'ng wong quyén hanh phép
doi voi sy’ disu hinh cgc dinh ché chinh tri

Sy téng-cudng quykn hdnh=-phdp cd fmh-huc'mg ndo a6i
¥l sy phin phéi quyBn-nink gite Qufc-gia vh cde t8p thd
¢ic~phuong | VH-a® sd-gi duge ¢§t ro vi Hnbh-phdp, ad
qQuyBn-hgn @3 quge tdng-cudng, mutn &gt quge higu néng,
phii vugt que mei trd-lye lanh-the ho¥c phdp~-1¥ ngin tré .
8§ ty-do hdnh-afng. Myt Chénh-quydn mudn &i%u-khisn n¥n
kinh-t€, thyo-hign sy thng-nh#t a€t nude cvey phddi od ngt
W oquy®n aby 4 trén todn the lanh-thé che ninh, Sy tip
quy®n cd nhng 1gi feh khdng thé chéi chi v phuong-di gn

nay. Nhu viy, phii ching sy tang-cudng quy®n hdnh-phdp &%

bign afi chd-ap lién-bang vh ch€-4§ &je~phuong phan quyen

U3t khic, Hinh-phip 43 1M & Quie- 01 vh tré
thinh co-quan @i%u-kbidn Qéc-gia, Trong tinh~trong ad,
lc-Hii cdn gil quge vai trd nho vi Hnhephdp o hinh sk
duge tron ven nhitng quyBn-hinh dwge tang-cudng, hoy of sy
téi phdn quyBn-hinn trong ngi-bvd cde co-quan ad !

Ching t61 1™ lugt khio-sdt .

Chuong I.- Sg phén ph8i quyBn-hinh gitra Qufc-&in

vd ode tip~thé aiza~-phuong.
Chuong IT.- QuyRn-hinh thye- thuge v® oi ?
we-sy
cauong L.































































































































































































